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Cace Summarv

Overview

HOLDINGS: [1]-The inmate's Sixth Amendment right to
an impartial jury was not violated by the presence of
Juror 386 because Juror 386 assured the court that she
did not mention her relationship to the victim to the other
members of the jury, and none of the jurors indicated
that Juror 386 had talked to them abcut it, and once the
trial court knew Juror 386's relationship to cne of the
victims, it acted to prevent her from communicating with
the cother jurors and held a hearing to determine the

effect of her presence on the jury; [2]-The Ohio
Supreme Court reasonably concluded that counsel's
approach did not result in ineffective assistance of
counsel because it allowed the defense to focus the
jury's attention on defense counsel's argument that
addressed the inmate's abuse after his father abducted
him.

Outcome
Judgment affirmed.

| avicNeyYic® Heaadnntes

Criminal Law & Procedure > Habeas
Corpus > Review > Antiterrorism & Effective Death
Penalty Act

Criminal Law &
Procedure > ... > Review > Standards of
Review > Contrary & Unreasonable Standard

Criminal Law & Procedure > Habeas
Corpus > Review > Burdens of Proof

Review, Antiterrorism & Effective Death
renaity Act

Under the Antiterrorism and Effective Death Penalty Act,
a district court shall not grant a habeas petition on a
claim that was decided on the merits in state court
unless the state court's decision was contrary to, or
involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme
Court of the United States; or was based on an
unreasonable determination of the facts in light of the
evidence presented in the State court prcceeding. 28
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U.S.C.8. § 2254(d). Under the "contrary to" clause, a
federal habeas court may grant the writ if the state court
applies a rule different from the governing law set forth
in our cases, or if it decides a case differently than we
have done on a set of materially indistinguishable facts.
Under the "unreascnable application” clause, a federal
habeas court may grant the writ if the state court
identifies the correct governing legal principle from the
Supreme Court's decisions but unreasonably applies the
law or bases its decision on an unreascnable
determination of the facts, in light of the record before
the state court. Evidence introduced in federal court is
not considered. The petitioner has the burden of
rebutting, by clear and convincing evidence, the
presumption that the state court's factual findings were
correct. 28 U.S.C.S. § 2254(e)(1).

Criminal Law & Procedure > Juries &
Jurors > Disqualification & Remcval of Jurors > Bias

Disqualification & Removal of Jurors, Bias

When there is evidence of possible juror bias, a
defendant is entitled to a hearing with all interested
parties present to determine the circumstances, the
impact on the juror, and whether the information was
prejudicial. A petitioner is required to show actual
prejudice when alleging juror partiality.

Criminal Law & Procedure > Juries &
Jurors > Disqualification & Removal of Jurors > Bias

Criminal Law & Procedure > Habeas
Corpus > Review > Burdens of Proof

Disqualification & Removal of Jurors, Bias
A habeas petitioner bears the burden to demonstrate

that a juror was biased. Moreover, a juror's testimony at
a Remmer hearing is not inherently suspect.

Criminal Law & Procedure > Juries &
Jurors > Disqualification & Removal of Jurors > Bias

Criminal Law & Procedure > Habeas
Corpus > Review > Burdens of Proof

Disqualification & Removal of Jurors, Bias

In reviewing claims of juror bias in the habeas context:
(1)} the ftrial court must hold a hearing when the
defendant alleges unauthorized contact with a juror; (2)
nc presumption of prejudice arises from the
unautherized contact; (3) the defendant has the burden
of proving actual juror bias; and (4) juror testimony at
the Remmer hearing is not inherently suspect.

Civil Procedure > Judicial
Officers > Judges > Discretionary Powers

Judges, Discretionary Powers

Courts enjoy leeway when applying a general standard.

Criminal Law & Procedure > Counsel > Effective
Assistance of Counsel > Tests for Ineffective
Assistance of Counsel

Effective Assistance of Counsel, Tests for
Inemrecuve Assistance of Counsel

To prevail on a claim of ineffective assistance of
counsel, a petitioner must show that counsel's
perfformance was deficient and that deficient
performance prejudiced the defense so as to deprive
the petitioner of a fair trial.

Criminal Law & Procedure > Habeas
Corpus > Review > Scope of Review

Review, Scope of Review

In federal habeas proceedings, the reviewing court
looks to the last reasoned opinion addressing the claim
at issue.

Criminal Law & Procedure > Counsel > Effective
Assistance of Counsel > Tests for Ineffective
Assistance of Counsel

Effective Assistance of Counsel, Tests for
Inemrecuve Assistance of Counsel

There is a strong presumption that an attorney's
attention to some issues at the exclusion of others
reflects tactics rather than neglect. Strategic choices
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made after thorough investigation of law and facts
relevant to  plausible  options are  virtually
unchallengeable; and strategic choices made after less
than complete investigation are reasonable precisely to
the extent that reasonable professional judgments
support the limitations on investigation.

Criminal Law & Procedure > Counsel > Effective
Assistance of Counsel > Tests for Ineffective
Assistance of Counsel

Effective Assistance of Counsel, Tests for
Inemmecuve Assistance of Counsel

A petitioner bears the burden of proof to show that his
counsel made decisions without adequate knowledge.

Criminal Law & Procedure > Sentencing > Capital
Punishment > Mitigating Circumstances

Capital
sircumstances

Punishment, Mitigating

A defense lawyer has no constitutional obligation to
present cumulative evidence at a mitigation hearing.
There comes a point at which evidence from more
distant relatives can reasonably be expected to be only
cumulative, and the search for it distractive from more
important duties.

Counsel: ARGUED: Michael J. Benza, THE LAW
OFFICE OF MICHAEL J. BENZA, INC., Chagrin Falls,
Ohio, for Appellant.

Brenda S. Leikala, OFFICE OF THE OHIC ATTORNEY
GENERAL, Columbus, Ohio, for Appellee.

ON BRIEF: Michael J. Benza, THE LAW OFFICE OF
MICHAEL J. BENZA, INC., Chagrin Falls, Ohio,
Laurence E. Komp, Manchester, Missouri, Karl
Schwartz, LAW OFFICE OF KARL SCHWARTZ, Elkins,
Pennsylvania, for Appellant.

Brenda S. Leikala, OFFICE CF THE CHIO ATTORNEY
GENERAL, Columbus, Chio, for Appellee.

Judges: Before: SILER, MOORE and GIBBONS,
Circuit Judges. SILER, J., delivered the opinion of the
court in which GIBBONS, J., joined. MOCRE, J. (pp. 18-
33), delivered a separate dissenting opinion.

Opinion by: SILER

Oninion

[*805] SILER, Circuit Judge. Edward Lang, an Ohio
prisoner under a death sentence, appeals from the
district court's denial of his petition for a writ of habeas
corpus filed under 28 U.S.C. § 2254. The district court
granted Lang a Certificate of Appealability {COA) on his
first and second grounds for relief, and we granted an
expansion of the COA to include three additional
claims.! These claims [**2] can be reduced to two main
issues. The first involves a juror who was related
through marriage to one of the victims of the homicide,
whom the trial court removed from the jury prior to
deliberations. The second concerns the nature and
volume of mitigation evidence presented by Lang's
defense counsel. For the reasons that follow, we
AFFIRM the denial of relief by the district court.

|. Factual Overview

In 2006, Lang shot and killed Jaron Burditte and Marnell
Cheek during a botched drug deal turmed rokbery in
Canton, Ohio.? Lang was indicted on two counts of
aggravated murder and one count of aggravated
robbery with firearm [*806] specifications. In 2007, the
case was tried before a jury.

Juror 386

After the jury had been empaneled and the first two
witnesses had testified, the prosecutor notified the trial
court that Cheek's father recognized Juror 386 as the
daughter of the woman married to Cheek's brother. The
trial court decided to address the issue at the next
break, after two more witnesses testified. The court later
noted that, because the jurors were in the courtroom,
they did not have the opportunity to interact with each
other. During the break, the trial court and counsel
questioned [**3] Juror 386 outside the presence of the

"However, Lang did not brief one of the claims certified for
appeal: the ineffective assistance of apnellate counsel

Tharafara thic ~laim ic waivad, Sg¢

2 Additional information about the facts underlying the crime
ran he foiind in the Ohin Siinreme Colif'e nnininn affirminn
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other jurors. Juror 386 acknowledged her connection to
Cheek and said she had met her once and had attended
her funeral. The juror said she learned of Cheek's death
from her grandfather and from what she had read in the
newspaper; however, she denied talking to her mother,
step-father, or family members about the case or
learning anything about it. The trial court also
questioned Juror 386 about her contact with the other
jurcrs. She denied telling any of them about her
connection to Cheek. Juror 386 was excused by
agreement of the parties.

Before dismissing her, the ftrial court confirmed that
Juror 386 had not spoken with other jurcrs and
instructed her to have no contact with other jurors:

Trial Court: You cannct discuss this at all with any
of the other jurors. You have not done so. Is that
correct?

Juror 386: No.

Trial Gourt: No? You cannot discuss this with
them. You cannot call them on the phone and talk
to them about this. If you would see them on the
street or at a store while this case is still going on,
you can't discuss with them why you were removed
from jury service or anything else about this case
whatsoever. D¢ you understand that?

Juror [**4] 386: Yes.

Trial Court: Have you talked to any of them about
this whatsoever up until this very moment? Have
you talked to any of the other jurors about this at
all?

Juror 386: No.

Trial Court: Okay thank you.

The trial court then summeoned the jurers and told them
that Juror 386 was excused because "it was determined
that she may have had a relationship with either a
witness or a party or somebody that was involved in the
case." The ftrial court asked the jurors as a group
whether Juror 386 had talked to them about knowing
someone involved in the case. The judge stated: "l take
it by your silence that she did not." Neither Lang's
counsel nor the prosecutor asked to question the jurors
individuallv. Juror 386 was renlaced and the ftrial
resumed. Lang does
not claim a motien for a mistrial was made. When the
prosecution rested, Lang presented no evidence. The

jury returned a guilty verdict on all counts. Thereafter,
the trial court held a separate hearing for mitigation
evidence and sentencing.

Mitigation Hearing

At the mitigation hearing, the jury heard evidence,
chiefly from Lang's mother and half-sister, about Lang's
difficult and dysfuncticnal childhood. In his opening
statement, Lang's [**5] defense counsel, Anthony
Koukoutas, said, "I am nct here to make excuses." He
continued to say, "l want to show you that [Lang] [i]s not
just a name on a case file or a name that appears in the
newspaper, that he's an actual human being." Counsel
then previewed what he expected Lang's mother, Tracie
Carter, and Lang's half-sister, Yahnene Robinscn, to
testify. He emphasized [*807] Lang's father's negative
qualities and how he abducted, abused, and neglected
Lang. He also referred to evidence of Lang's psychiatric
problems and the fact that Lang was severely withdrawn
and emotionally scarred after living with his father for
two years.

The Ohio Court of Appeals summarized Carter's and
Robinson's testimony:
{1 315} Yahnena Robinson, the defendant's half-
sister, had a close relationship with Lang before he
was ten years old. She described it as a "typical
brother sister relationship." Lang was also a "good
student."
{ 316} Rocbinson testified that Lang's father,
Edward Lang Sr., abused their mother and was on
drugs. Their mother would not allow Edward to visit
Lang very often because of "his history and his
anger problems."

{ 317} After Lang graduated from elementary
schoel, Lang visited his father [**6] in Delaware.
The visit was supposed to last for two weeks, but
Edward did not allow Lang to return home. Two
years later, their mother found Lang and brought
him home.

{f] 318} Lang was happy when he first came home,
but later, his mood changed. According to
Reobinson, "he would be sad sometimes, quiet * * *
[and] other times he would lock real hurt or be
angry." Subsequently, Lang received counseling,
went to a psychiatric facility, and spent time in a
residential facility for his mental-health problems.

{1 312} Robinscn also testified that Lang has a two-
year-old daughter whose name is Kanela Lang.

{ 320} Tracy Carter, the defendant's mother,
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testified that Lang is the third of her four children.
Carter met Edward Lang Sr. when he was her
landlord. Carter did not have money to pay the rent,
and she slept with him in exchange for lodging.
Carter and Edward then develcped a relationship.

{1 321} Carter stated that Edward became violently
abusive when he was intoxicated and using drugs.
After Lang was born, Edward went to jail for
stabbing Carter and setting her apartment on fire.
Edward was alsc incarcerated for child molestation.

{f 322} Carter would not allow Lang to visit his
father until [**7] a court order ordered her to do so.
Carter lived in Baltimore, Maryland, and Edward
lived in Delaware. When he was ten years old,
Lang went to see his father in Delaware for a two-
week visit. However, Edward did not allow Lang to
return home after the two weeks ended, and Carter
did not see her scon for the next two years. Carter
made repeated attempts to find Lang in Delaware,
but was unsuccessful. Finally, Carter found Lang
and brought him home.

{ 323} Carter stated that her son was
malnourished when she found him and was
wearing the same clothing that he had been
wearing when he left. Lang also had a burn on his
shoulder, a gash on his hand, and other bruises.
Lang told his mother that the burn was a cigarette
burn.

{1 324} Before he saw his father, Lang had been
treated with Depakote, Lithium, and Risperdal for
depression and other conditions. Carter made sure
that he took these medicaticns on a regular basis.
However, Lang did not continue to take them when
he was with his father, because Edward did not
obtain refills for the prescriptions.

{11 325} After returning home, Lang was withdrawn.
Lang told Carter that he was fine and did not want
to talk to her about what had happened. [**8] But
Carter learned from her son, Mendez, that Edward
had sexually abused Lang.

[*808] {f 326} Lang has received extensive
psychiatric and other treatment. Carter testified, "He
stayed in the Bridges Program twice for 90 days.
He stayed at Woodburn Respiratory [sic] Treatment
Center for a year. And he stayed offandon at ™ * *
[the] Sheppard Pratt Center [a crisis center] 28
times."

{1 327} Lang has one child, Kanela. Carter states,
"He has taken care of his daughter ever since the
mother was pregnant. * * * [There] was nothing that

he wouldn't do for her and for the baby."

{11 328} Lang did not finish high school. He dropped
out of the 11th grade and "went to take care of his
baby's mother." Lang got a job working for the
census department. In June 2006, Lang moved to
Canton.

{1 329} As a final matter, Carter told the jury, "We
all are suffering. * * * | never sat here and said my
son was a perfect child. 1 never sat here and said
that my child had a gocd life or a bad life. But | am
asking you not to kill my child."

After Carter and Robinson testified, the prosecutor
began his closing argument. He attempted to minimize
the testimony of Lang's mother and half-sister, stating,
"We know now that [**9] Eddie was born in Baltimore,
Maryland, that until the age of 10 life seemed to be
pretty good. From 10 to 12 his life was allegedly not so
good." The prosecutor continued to discredit Lang's
mitigation narrative, "[W]e know that his mother on
numercus occasions sought help for Eddie, but Eddie
didn't take his medication." In his charge to the jury, the
prosecutor stated that the "aggravating circumstances
that you found to exist beyond a reasonable doubt now
outweigh those mitigating factors by that same burden.”

In response, Koukoutas started his closing argument by
reminding the jury of the seriousness of the death
penalty. He returned to his theme that the jurors had
learned about Lang as a perscn. "You learned that he
had siblings, that what like the prosecutor said, pretty
normal childhoed up until he was ten." Koukcutas
depicted Lang's mother in a relatively positive light, in
contrast to Lang's abusive father. He asked the jury to
consider how she was ashamed tc testify that she had
exchanged sex for rent to Lang's father—a drug user
and a convicted child molester who beat her while she
was pregnant with Lang. Koukatas said no one would
ever know exactly what happened to Lang [**10] during
the two years he was with his father, but he speculated
that Lang's father may have "molested him or even
pimped him out to get drugs." Koukoutas stressed the
impact, both physical and psychological, on Lang of
those two years when he was kept away from his
mother. In conclusion, Lang's counsel acknowledged
the loss to the victims' families, and he urged the jury to
consider the consequences to Lang and his family.

Il. Procedural History

A6



Page 6 of 19

889 F.3d 803, *808; 2018 U.S. App. LEXIS 12319, **10

The jury deliberated for approximately eleven hours
before recommending that Lang be sentenced to death
for the aggravated murder of Cheek and to life
impriscnment for the aggravated murder of Burditte. The
trial court adopted this recommendation and sentenced
Lang accordingly.® On direct appeal, Lang presented
twenty-one propositions of law, arguing among other
things: juror bias and ineffective assistance of counsel
for failing to [*809] adequately prepare and present
mitigation evidence. The Ohio Supreme Court affirmed

counsel, DUl TNe UNIO Supreme uLourt genied Imnis
application in 2012.

In[**11] 2008, while his direct appeal was pending,
Lang filed a state post-conviction petition, which raised
fourteen claims, including several that alleged
ineffective assistance of counsel at sentencing. The trial
court dismissed Lang's petition and denied his requests
for discovery and an evidentiary hearing. The Chio
Court of Appeals affirmed the trial court's denial of the

ConvICuon appeal. Siaie v. Lang, 131 Umo St 3a 1404,
2012- Ohio 1143, 963 N.E.2d 824 (Ohio 2012).

In 2012, Lang filed a notice of intent to initiate the
underlying federal habeas action. Lang's new counsel
filed a 28 U.S.C. § 2254 petition, alleging seventeen

arounds for relief In 2015 the district court denied

iy Wiy

unreasonable determinations of the facts. However, the
district court granted Lang a COA on Ground One,
ineffective  assistance of trial counsel regarding
mitigating evidence, and Ground Twao, juror bias.

I LUAR I et [RVAV T ¥ vy LIT IV NVl 1w

We granted Lang an expansion of the COA to include
three additicnal claims: [**12] Ground Three, ineffective

3The trial court also sentenced Lang to a ten-year term of
imprisonment for the aggravated-robbery count and merged
the gun specifications with an additional three-year term of
imprisonment.

assistance of trial counsel based on counsel's failure to
question individual jurors about their conversations with
a biased juror; Ground Four, ineffective assistance of
appellate counsel based on counsel's failure to raise
claims of juror bias on direct appeal;* and Ground
Fourteen, ineffective assistance of trial counsel based
on trial counsel's characterization of Lang's childhood as
"normal." Therefore, the questions before us in this
appeal are as follows:
(1) Whether Lang's due process rights and rights to
an unbiased jury were violated when a juror who
was related to one of the victims was seated on the
jury.
(2) Whether trial counsel were ineffective for failing
to question individual jurors about their
conversations with the allegedly biased juror.
(3) Whether Lang's trial counsel provided ineffective
assistance by failing to adequately and properly
investigate, develop, and present significant
mitigation evidence.
(4) Whether Lang's trial counsel were ineffective for
characterizing Lang's childhood as "normal.”

IIl. Standard of Review

The Antiterroriam and Fffective Death Penaltv Act

unaer ACUrEA, d aisuict Ccourt sndi " 1a] now grdane d
habeas petition on a claim that was decided on the
merits in state court unless the state court's decision
"was contrary to, or involved an unreascnable

application of, clearly established Federal law, as
Artmarmnimasd PROAAT s tha Ciomrnrns Menirt ~F thea 1 lnit~d

e conuary W clause, a Tegeral napeas court may
grant the writ "if the state court applies a rule different
from the governing law set forth in our cases, or if it
decides a case differentlv than we have done on a set of

1Because Lang did not brief Ground Four, he has waived any
claim that his appellate counsel were ineffective when they
failed to argue, on direct appeal, that trial counsel should have
requested additional questioning of the jurors.
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concurring). Juror 386 was remcved from the jury well
before deliberations, and Lang presented no evidence
that the remaining jurors were tainted by Juror 386's
connaction with Cheek. See 28 U S.C. § 2254(ell1):

provides enougn leeway 10 cOnclude tnat e unio
Supreme Court's decision was reascnable. Accordingly,
we adopt the district court's finding that "the Ohio
Supreme Court reasonably decided [**21] that the ftrial
court's actions with regard to Juror 386 comported with
due process."

Furthermore, because Lang's juror bias claim lacks
merit, there is no merit to hi¢ ~~'~*~- ~laim of ineffective
assistance of trial counsel. To prevail on a
claim of ineffective assistance or counsel, a petitioner
must show that counsel's performance was deficient
and that deficient performance prejudiced the defense

an Aas to denrive the netitioner of a fair trial  Sae

counsel snould have requested Inavidual voir dire of the
other jurors regarding their possible discussions with
Juror 386. The Ohio Supreme Court summarily rejected
this claim, reasoning that even if it were tc assume
deficient nerfarmanca hv ranneel | ang suffered no
prejudice. The state court's
decision was not conuary w or an unreasonable
application of clearly established law. Accerdingly, we
affirm the district court's denial of Lang's habeas petition
with respect to the alleged juror bias.

V. Mitigation Evidence

Two claims of ineffective assistance of counsel at
sentencing were certified for appeal. In Ground One of
his habeas petiticn, Lang alleged that counsel failed to
adequately and properly [**22] investigate, develop,
and present significant mitigation evidence. In Ground
Fcourteen, he alleged that counsel was ineffective
because, in closing argument to the jury, counsel
characterized Lang's childhood up to age ten as
"normal."

To prevail on these claims, Lang must do two things.
First, he must establish a Sixth Amendment viclation—
that his lawyer performed well below the norm of

competence in the professicn and that this failina
prejudiced his case.

Second, he must satisty AcLFA—DY Showing nat any
rulings by the Ohic courts on the merits of *hi~ ~l~jm
were unreasonable. 28 UJ.S.C. § 2254(d). In
federal habeas proceedings, the reviewing court locks
to the last reasoned oninion addressina the claim at

Idiseu  esselnudnlny
assistance of trial counsel on direct appeal® and in his
post-conviction proceedings. Because the Chio Court of
Appeals issued the last reasoned opinion on Lang's
post-conviction claims, we begin by reviewing that
decision.

uig  sdirne  cidlns vl Imeleclve

The Ohic Court of Appeals affirmed the trial court's
denial of Lana's nost-conviction bnetition.

Shortly anter Lang
was InuICieu, Nis caunser requesieu discovery, moved
for funds for an investigator, a psychclogical [**23]
expert, and a mitigation exnert. and filad [*8141 over
eighty-two mctions.

Therefore, the Ohic Court ot Appeals rejected Lang's
argument that counsel waited until the last minute to
gather mitigating evidence.

Holding that that counsel's strategy was to treat Lang's
mother sympathetically, to humanize Lang, and to
present his mental health issues in lay, rather than
detailed, scientific terms, the Ohioc Court of Appeals
concluded that Lang's counsel nerfarmad reasonably in
the mitigation phase

The state court also held that even if counsel's
performance was deficient, Lang was not prejudiced by
counsel's performance. The court feund that Lang's
mother and half-sister presented a detailed picture of his
youth, mental health problems, and abuse by his father.
/d. Summarizing Lang's additional, post-conviction
evidence, the Ohio Court of Appeals recounted Lang's

50n direct appeal, the Ohio Supreme Court found that Lang's
counsel thoroughly prepared for the penalty phase by hiring a
mitigation expert, a psychologist, and a criminal investigator
several mnntha hefare frial and hv requesting social service
records. The Ohio Supreme Court
held that counsers aecision 10 rely solely on the testimony of
Lang's mother and sister was a tactical choice and not
ineffective assistance of counsel. /d. The court concluded that
Lang's counsel were not ineffective, that he received a fair
trial, and that any error was not prejudicial
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father's physical and sexual abuse of Lang's mother,
Lang's brother's physical and sexual abuse of Lang and
his sister, and Lang's father's sexual. ohvsical. and
emotional abuse of Lang.
The court also found that, aner tne wo years spent witn
his father, Lang began using drugs, was admitted to a
nsvchiatric hosnital and attempted [**24] suicide
Morecver, Lang's mother
abandoned nim at imes and did not ensure that he took
his mood disorder medications. /d. Nonetheless, the
Ohio Court of Appeals was unpersuaded that this
"additional and more detailed evidence about the
[Lang]'s upbringing and mental health issues would
have created a reasonable probability that the jury
would have recommended a life sentence, rather than
tha daath nenaltu for the Marnell Cheek Killing."

The district court agreed, holding that the Ohio Court of
Appeals’ denial of Lang's claims was not contrary to or
an unreasonable application of Strickland. For the
reasons articulated by the district court, we also find that
the Ohio court reasonably determined that defense
counsel's performance at the mitigation hearing was not
ineffective.

As a threshold matter, Lang did not submit affidavits
from his trial counsel, and both the post-conviction trial
court and the district court denied Lang an evidentiary
hearing. Thus, there is no direct evidence of Lang's trial
counsel's mitigation strategy. However, invoices filed
with the trial court indicate that counsel began preparing
for the mitigation hearing soon after taking Lang's case.
Counsel hired [**25] a mitigation investigator and a
psychologist and spent several hundred hours preparing
for trial.

Lang's post-conviction materials suggest that counsel
either chose not to present or perhaps overlooked other
evidence about Lang and his family, but there are
reasonable strategic reasons for counsel to have
chosen not to present these materials. This additional
evidence could have opened the door to evidence of
bad character on cross-examination and rebuttal.
Reports from various social services agencies
documented how Lang's mother neglected, abused, and
abandoned Lang and his siblings. A psychologist's
expert report filed by Lang in his post-conviction
materials indicated that Lang had no friends, threatened
people, set fires, made improper sexual advances, was
too violent to be placed in juvenile detention, and did not
comply with mental health treatment. Thus, counsel's
choice to have only Lang's mother and sister testify at

the mitigation hearing and to not call a psychologist may
have been strategic.

There is a strong presumption that an
attorney's attention to some issues at the exclusion of
others reflects tactics rather than neglect. See

"[S]trategic choices made
amer morougn |""£e] Investgation of law and facts
relevant to  plausible options are  virtually
unchallengeable; and strategic [*815] choices made
after less than complete investigation are reasonable
precisely to the extent that reasonable professional
indamante ennnnrt tha limitations on investigation_"

Here, it was reasonable
Tor counsel 1o mit miugauon testimony to Lang's mother
and half-sister and avoid the risk of negative information
about Lang's behavior and criminal history. See
(holding counsel did not perform deficienuy by
mmiing testimony about Washington's character
because it ensured that contrary character evidence and
criminal history would not come in). Applying Strickland,
we have held that counsel enjoy wide latitude in
strateagic decision-makina on issues of mitiaation

periarndnce  wiigel Jdeiglise  Luulisel oruse 1w unel
mitigating evidence through the testimony of Hartman's
relatives rather than a psychologist who identified
mitigatina circumstances but who also would have

(TINding NO aeficlent pefformance In counsel's aecision
not to present the testimony of a psychologist who
would [**27] have testified that the petitioner was
impulsive, had poor judgment, low behavior control,
anger, and harmful emotional attachments).

Moreover, Lang bears the burden of proof to
show that his counser made decisions without adeauate

there was no basis to tind that counsel's perrormance
was deficient because the petitioner did not provide any
statement from trial counsel describing what he did or
did not do). Here, there was no direct evidence of
defense counsel's strategy or choices. The opening
statement and closing argument support the Ohio Court
of Appeals' theory that counsel wanted to humanize
Lang and avoid presenting him and his mother in a bad
light. Lang's post-conviction submissions show that
there was more evidence available about his
background, both potentially helpful and potentially
harmful, than counsel presented. But Lang did not prove
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that his trial counsel overlooked this evidence, and he
did not rebut the presumption that counsel acted
strategically. Courts may not "insist counsel confirm
every asnect nf the cfratenic hacis for his or her
actions.'

constitutional obligation to present |[""28] cumulative
evidence at a mitigation hearing. In that case, counsel
had no duty "to identify and interview distant relatives,
former childhood neighbors, past boyfriends, and
acauaintances who would provide similar information.”

Comes a point at wnicn evigence Trom more distant
relatives can reasonably be expected to be only
cumulative, and the search for it distractive from more
important duties.” In Van
Hook, the Supreme Court reversed our circuit and held
that there was nothing wrong with the lawyer's decisicn
not to seek more mitigation evidence about the
defendant's background than he already had

Having already unearthed evidence "from inose
closest to Van Hook's upbringing and the experts who
reviewed his history," the lawyer was under no duty to
"identify and interview everv other living family member
or every therapist." The same conclusion
applies here—and doubly so because AEDPA
deference applies. Lang's ccunsel reasonably could
conclude that calling a psychologist or introducing
[*816] volumes of records from Baltimore Social
Services miaht undermine Lanc's case. We presume

Finally, we turn [**29] to Lang's argument that his
counsel performed both deficiently and prejudicially
when, during closing argument, he mischaracterized
Lang's early childhood as "normal." Lang argues that
"[a] childhood filled with horrific abuse and viclence is
not normal" We do not dispute this. As the post-
convicticn evidence revealed, Lang's childhood prior to
age ten was anything but normal. However, Lang's
mitigation evidence centered on Lang's experiences at
the hands of his father who, as Lang's mother testified,
was absent until Lang was ten years old. Lang's counsel
echoed the prosecutor's characterization of Lang's early
life as "normal" presumably to avoid blaming Lang's
mother—his primary mitigation withess—for his client's
difficulties. Therefore, the Ohio Supreme Court
reasonably concluded that counsel's approach did not

result in ineffective assistance of counsel because it
"allowed the defense to focus the jury's attention on
defense counsel's argument that addressed Lana's
abuse after his father abducted him.'

Based on the evidence before wne swawe court, 1t
cannot be said that its application of Sfrickland was
objectively unreasonable. See

For the foregoing reasons, the district [**30] court's
denial of Lang's petition for a writ of habeas corpus is
AFFIRMED.

Dissent by: KAREN NELSON MOORE

Dissent

KAREN NELSON MOORE, Circuit Judge, dissenting.
Because | believe that Lang's constitutional right to an
unbiased jury was violated and alsoc that he has
established his twe ineffective-assistance-of-counsel
claims arising out of the mitigation phase of his trial, |
respectfully dissent from the majority's denial of relief to
Lang on Grounds One, Two, and Fourteen.

. STANDARD OF REVIEW

Lang's petition is governed by the Antiterrorism and
Effective Death Penalty Act of 1996 ("AEDPA"). Under
AEDPA, a federal court may not grant a writ of habeas
corpus unless the state court's adjudication of the claim
on the merits was: (1) "contrary to, or involved an
unreasonable application of, clearly established Federal
law, as determined by the Supreme Court"; or (2)
"based on an unreascnable determination of the facts in
light of the evidence presented in the State court
proceeding." 28 U.S.C. § 2254(d).

Il. JUROR BIAS

The Sixth Amendment guarantees that "[ijn all criminal
prosecutions, the accused shall enjoy the right te a
speedy and public trial, by an impartial jury." U.S. Const.
amend VI This right is apnlicahle to the states via the

rurthermore, -“cue |""31] process aione nas Iong
demanded that, if a jury is to be provided the defendant,
regardless of whether the Sixth Amendment requires it,
the jury must stand impartial and indifferent to the extent

A12



Page 12 of 19

889 F.3d 803, *816; 2018 U.S. App. LEXIS 12319, **31

commanded by the Sixth Amendment.

Lang argues that his constitutional right to an unbiased
jury was violated when the victim Marnell Cheek's niece
by marriage was seated on his jury. | agree.

A. Juror 386

On the morning of the second day of trial, defense
counsel informed the court that Juror 386 had been
observed nodding and smiling to individuals in the public
[*817] gallery. R. 22-2 (App'x Vol. 28 at 517) {Page ID
#7352). In response, the prosecutor stated that Marnell
Cheek's father had approcached him and revealed that
Juror 386 was Cheek's niece by marriage. /d. at 517-18
(Page ID #7352-53). The trial court said that it would
investigate this issue at the next break. /d. at 518 (Page
ID #7353).

When questioned, Jurer 386 confirmed that the victim
Marnell Cheek was her stepfather's sister. /d. at 593
(Page ID #7428). Juror 386 claimed that she had not
discussed the case with anyone and that the only
information she had about the case was what she had
read in the newspaper. /d. at 594, 598 (Page ID #7429,
7433). However, Juror 386 admitted that she had
learned of her aunt's [**32] death from her grandfather
and that she had attended her aunt's viewing and
funeral with her step-father. Id. at 596-99 (Page ID
#7431-34). She also admitted that she had failed to
disclose this information to the court. /d. at 593 (Page ID
#7428, see also R. 22-1 {(App'x Vol. 27 at 227-39)
(Page ID #6551-63) (porticn of voir dire in which the
court asked the prospective jurors about any
connections to the criminal justice system, including
whether they knew a victim of a crime, and Juror 386
remained silent); R. 55-1 (Juror Questionnaires Part 1a
at 99-109) (Page ID #10969-79) (Juror 386's
questionnaire in which she stated that no relative had
ever been a victim of a crime, she had no perscnal
knowledge of Cheek's death, and she had not discussed
Cheek's death with anyone). Juror 386 did deny
discussing her relationship to Cheek with the other
jurers. R. 22-2 (App'x Vol. 28 at 597-98) (Page ID
#7432-33).

At this point, the prosecutor moved to remove Juror 386
for cause, and defense counsel agreed. Id. at 601 (Page
ID #7436). The trial court removed Juror 386 from the
jury panel, id. at 603 (Page ID #7438}, and proceeded to
gquestion the remaining jurors as a group, id. at 605
(Page ID #7440). The court first informed the jurors that
Juror [**33] 386 "may have had a relative relationship

with either a witness or a party or somebcdy that was
involved in the case." /d. at 606 (Page ID #7441). Next,
the court asked the jurors as a group whether Juror 386
had discussed her relationship with someone involved in
the case with any of them; the court stated that "l will
take your silence if none did." /d. All the jurors remained
silent and the court then proceeded with the trial. /d.

B. Inadequate Remmer Hearing

Lang raised his claim for relief predicated on Juror 386

nn Airart annaszl in frant Af tha Qinrama Cant af Nhin

mat JUuror ssb had Taled 1© menucn ner tammai
relationship tc victim Cheek both in her juror
questionnaire and during voir dire. /d. But the Supreme
Court of Ohic rejected Lang's claim of bias as
"speculative and unsupported by the evidence."
Furthermore, the court held that the trial court had
properly conducted a Remmer hearing.
On federal habeas review, the district court concluaea
that the state-court decision reasonably applied federal
law and thus denied Lang's claim, but it granted a
Certificate of Appealability ("COA") with respect to this
claim. R. 56 (Dist. Ct. Op. at 74, 121) {Page [**34] ID
#13159, 132086).
that

Lana araues the Supreme Court of Ohic

conauclea an aaequdte ixermmer nearing. Appeliant or.
at 17-19.7 In Remmer, the Supreme Court [*818] held
that a trial court, when faced with a claim of jury bias,
"should determine the circumstances, the impact thereof
upcn the jurcr, and whether or not it was prejudicial, in a
hearing with all interested parties permitted to

The trial court's inquiry into juror bias in this case was
less than minimal. The court asked the remaining jurors
as a group one question—had Juror 386 discussed a
potential relationship with someone involved in the case
with them—and took silence as a nc. R. 22-2 (App'x Vol.

TLang makes other arguments with respect to this claim,
Appellant Br. at 19-20, but | agree with the majority that these
arguments are inapposite, Maj. Op. at 11.
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28 at 606) (Page ID #7438}. This question was overly
narrow because it focused only on whether Juror 386
had revealed her relationship to Cheek to her fellow
jurors, and not on whether Juror 386 had tainted the
remaining jurors' ability to be impartial through other
biased comments. Furthermore, if a juror were hesitant,
being forced to speak up in front of the rest of the jury
panel [**35] would have a depressing effect on his or
her ability or willingness to be forthcoming. Certainly, as
the majority admits, Maj. Op. at 12, if this case were
before us on direct review, our precedent compels us to
conclude that this one-auestion hearina  was

inrougn tne qeterenual lens of AEUFA review, ne
Supreme Court of Ohio's conclusion that this minimal
inquiry satisfied due process is an unreasonable
application of clearly established federal law.

The maiarity looks tc

and states that "Kemmer and Smith do
not require more than what the Michigan trial court did."
Maj. Op. at 11. True that may be, but the Michigan trial
court in Carroll did significantly more investigation than
what occurred here. In Carroll, "the trial court received a
note from the jury that family memhere nf nna nf the
defendants harassed two jurors.' The
trial court "heard these two jurors' stories, [and] tne ftrial
judge assured the jury that deputies would protect
them." id. The note described the harassment in some
detail. id. After the jury convicted Carroll, "the trial judge
asked the two jurors whether earlier events affected the
verdict. Both jurors said [**36] that the earlier events
did not affect their decisions as to defendants’ guilt." /d.
Thus, the trial court in Carrolf had a detailed description
of the potential extraneous influence on the jurors and
received affirmative responses from the two jurors who
had been exposed to this potential taint that they had
remained impartial decisionmakers.

is
simuarly aisunguisnaoie. ivig). wp. at v, 1ne peu Jurors
in Phillips's trial had encountered a member of the arand
e athn had manda 5 comment about the case
In response, the trial court neia a
nearing atr wnicn “the court and both counsel aiiestioned
all of the jurors" and the grand juror. This
hearing elicited testimony about the jurors’ actions
following the remarks made by the grand juror and the
jurors' assurances "that they could be fair and impartial
arbiters. Thus, the trial court in Phillips
undertook a tar more detailed investigation into potential
juror bias than the inquiry in the case at bar, because it

examined both the scope of the impermissible
extraneous information and its potential impact.

The investigations in Carrolf and Phillips varied in
degree and kind from what occurred in this case. A
sufficient investigation [*819] [**37] into potential juror
bias must proceed along multiple dependent axes. A
trial court cannot determine the prejudicial impact of
potential extraneous influence upon a juror until it
discovers all the means by which that extraneous
influence may have touched the juror. It would be akin
to a doctor trying to determine if a patient had caught an
infectious disease from an afflicted acquaintance by
asking only if the patient had shared a drink with that
person, and not determining whether the two individuals
had other interactions through which the disease could
be communicated. Here, the trial court's one question
directed to the entire panel did not sufficiently determine
the potential scope of the extraneous influence on the
remaining jurors, bhecause it was such a limited
question. Juror 386 may not have mentioned her
relationship to the victim Cheek, but she could have
made other prejudicial comments. The remaining jurors
were not even aware to whom Juror 386 was related, so
may not have realized that any other comments she
may have made were inappropriate. The remaining
jurors' silence to the trial court's one question leaves us
unable to determine anything about the true extent
of [**38] Juror 386's prejudicial impact. Therefore, the
trial court could not have sufficiently investigated the
effect of the tainted Juror 386 on the remaining jurors’
ahility to remain impartial.

The Remmer hearings in Carroll and Phillips may have
satisfied the Supreme Court's requirement that a trial
court "should determine the circumstances, the impact
thereof upon the juror, and whether or not it was
prejudicial, in a hearina with all interested parties
permitted to participate,’ but
the trial court's inquiry in Lang's case nto the potential
bias caused by having his victim's niece by marriage
empaneled on his jury and serving for a day on the jury
before being excused falls far below this minimum
threshold. | believe, therefore, that the Supreme Court
of Ohio unreasonably determined that the trial court's
onequestion "hearing" was sufficient, because the one
question asked was erroneously focused on only one
means by which Juror 386 could have bhiased the jury. It
was thus unreasonable to conclude that this one-
question "hearing” could determine the potential
prejudicial impact on the remaining jurors as required by
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Remmer 2
Furthermore, to the extent that the Supreme [**39]
Court of Ohioc deemed the one-question hearing
sufficient under Remmer because "[n]either the state
nor the defense counsel objected to the auestionina or
reauested an additional inquiry,”

this was an unreasonable appucaucn or ciearly
estanlished federal law, as the Supreme Court has held
that the trial court has an independent duty to ensure an
impartial jury and cenduct an adequate Remmer hearing
if required. [820] ("Due
process means . . . a mal jucge ever waichful to prevent
prejudicial occurrences and to determine the effect of
such occurrences when they happen."}). Consequently, |
respectfully dissent from the majority's denial of Lang's
first claim for relief. Lang is entitled to a new trial with an
impartial jury.

lll. MITIGATION PHASE

The mitigation phase of a capital case is premised on
"the belief, long held by this society, that defendants
who commit criminal acts that are attributable to a
disadvantaaed backaround . . . mav be less culbable

wordas, sometmes “[tinose 1¢ wnom evil 1S done 1dio evil

2The majority also states that the trial court could reasonably
rely on the testimony of Juror 386 that she did not mention her
relationship to Cheek to her fellow jurors because her
testimony was not "inherently suspect." Maj. Op. at 12. This
statement strains credulity. Certainly, the Supreme Court has
stated that the testimonv af a inrar at a Remmar hearing is not
"inherently suspect. But it did so
on the basis that "one wno Is trying as an nonest man to live
up to the sanctity of his oath is well qualified to say whether he
has an unbiased mind in a certain matter." /d (internal
quotation marks omitted). Juror 386 forfeited this presumption
of credibility when she actively concealed her relationship to
Cheek until she was confronted by the trial court. R. 22-2
(App'x Vol. 28 at 593) (Page ID #7428); see also R. 221
(App'x Vol. 27 at 227-39) (Page ID #6551-63); R. 55-1 (Juror
Questionnaires Part 1a at 99-109) {(Page ID #10969-79).

Before this court, Lang asserts two claims arising from
the mitigation phase of his trial: (1) ineffective
assistance of counsel due to the failure properly to
investigate, develop, and present mitigation evidence;
and (2} ineffective assistance of trial counsel based on
the characterization of Lang's childhood as "normal.”
| ann nresented hoth these ineffective-assistanre-nf-

FUrsuant o AEUFA, ‘we review [ne 1asl slae-court
decision to reach the merits of the particular claims
heina considerad.”

(en ocdanc). 1in s cdse, Ue 1dst suduwe-
court necision 10 adjudicate Lang's claim that his trial
counsel ineffectively investigated and presented
mitigaticn evidence was the Fifth District Court of
Appeals in its affirmance of the denial of Lana's petition

LOUM o UNnIo was ne |asl s@le court 1o aguaicare
Lang's claim that his counsel was ineffective in
characterizina his childhood as "ncrmal.”

The majority rejects both of Lang's
Inettective-assistance-of-counsel claims arising from the
mitigation phase of Lang's trial. Maj. [**41] Op. at 16-
17. | respectfully dissent.

A. The Standard for An Ineffective-Assistance-of-
Counsel Claim

T memiimil i mm fmaffantivim rnnintaman Alaine | anc et

perormance was aeficlent, or put aimerently, ‘Tell below
an obiective standard of reasonableness'; and (2) the

stancard IS areaay ‘nignly aererenual,” our review or a
state-court decision on a Strickland claim is 'doublv

woras, this Court take|s| a nignly aererental 100K at
counsel's performance throuah the deferential lens of §

omitted). But this deuble deterence does not Tully apply
when a state court adjudicated an ineffective assistance
claim on only one prong of Strickland: "The
unadjudicated prong is reviewed de novo."
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sting

[*821] B. The Mitigation Phase

At the mitigation phase of Lang's trial, his trial counsel
called Lang's half-sister and his mother as mitigation
withesses. R. 22-3 (App'x Vol. 29 at 339-71) (Page ID
#8015-47). His half-sister, Yahnena Robinson, testified
that Lang's father, [**42] known as Coffee, abused their
mother and was a drug addict. /Id. at 341 (Page ID
#8017). She described her relationship with her brother
as "close" and said that they "had a typical brother sister
relationship" before Lang was ten years old. /d.
Robinson then explained that when Lang was ten, he
went to visit his father in Delaware for what was
supposed to be a two-week visit. /d. at 342-43 (Page ID
#8018-19). According to Robinson, it took her mother
two years to recover her son and during that time
Robinson had no contact with her brother. fd. at 343-44
(Page ID #8019-20). After their mother found Lang and
brought him back to Maryland, Robinson described
Lang's emotional state as noticeably different. /d. at
344-45 (Page ID #8020-21).

After Robinson testified, Lang's trial counsel called
Lang's mother, Tracy Carter. /d. at 348 (Page ID
#8024). She told the jury that she met Coffee when she
was eighteen; he was her landlord and, because she
was a single, teenage mother with no money, she
traded sex for free rent. /d. at 349 (Page ID #8025).
Carter testified that Coffee was a violent drug addict. /d.
at 349-50 (Page ID #8025-26). According to Carter,
Coffee was around for some period of time after Lang
was born, but he did not reconnect with his son until
Lang was [**43] ten. /d. at 350 (Page ID #8026). In the
interim, Coffee was incarcerated for setting Carter's
apartment on fire, raping Carter, and molesting a child.
/d. When Lang was ten, his father gained court-ordered
visitation rights. Id. at 351 (Page ID #8027). Carter
testified that Lang was supposed to visit his father for
two weeks in Delaware, but Coffee kept Lang from
Carter for two years. /d. at 351-55 (Page ID #8027-31).
When Carter was finally reunited with Lang, he was
wearing the same clothes and shoes he had worn when
he left her two years prior and weighed less than ninety
pounds. ld. at 355 (Page ID #8031). Lang had a
cigarette burn on his shoulder, a gash on his hand, and
bruises on his body. Id. at 356 (Page ID #8032).
Furthermore, his emotional problems—which he had
suffered from prior to this period—were exacerbated,
and Carter testified that Lang visited a psychiatric facility

twenty-eight times, including multiple times as an
inpatient, during his childhood. Id. at 356-60 (Page ID
#8032-36). Carter suspected that Coffee had sexually
abused Lang, but testified that Lang had never admitted
this to her. /d. at 361-61 (Page ID #8037-38).

Although Lang's mother and sister painted a fairly dire
picture of Lang's childhood, their testimony did not
accurately [**44] portray the extraordinary extent of the
abuse and deprivation Lang endured as a child. In its
decision on Lang's post-conviction appeal, the Ohio
Court of Appeals summarized much of the mitigation

ana the arguments maade at the mitigation pnase, Lottee
had substantial interactions with his son during Lang's
early years. Coffee sexuallv and phvsicallv abused Lana
when he was a toddler.

"During that same time penod, appellant and nis siplings
also 'witnessed Coffee tying their mother up [for] 3-4
days, ordering her to perform fellatio, stabbing her in
[the] chest with a pair of scissors, shooting her in the
back of her leg, shooting windows out, cursing at her,
beating her up, and attempting to set the house on fire
with them in it." Id. (alterations in original). Lang and his
siblings [*822] also "witnessed Coffee raping [their
mother] on several occasions." /d. (alteration in original)
(internal quotation marks omitted).

Furthermore, trial counsel did not develop the facts of
Lang's abduction by Coffee during Carter's testimony.
"During the time [Lang] lived with his father, he [**45]
endured physical, sexual, and emotional abuse. [Lang]
was forced to stay in his bedroom for days at a time,
and he was repeatedly beaten with anything in reach. In
addition to enduring the physical abuse, [Lang] was
falsely told by Coffee that his mother was dead. [Lang],
at this young age, began using drugs." /d. (internal
citations and quotation marks omitted).

Trial counsel also failed to present evidence that Lang's
older brother physically and sexually abused Lang and
his sister, Robinson. Lang's brother hit Lang in the head
with a baseball bat, and "acted out sexually towards
[Lang and his sister], ordering them to perform oral sex
on him." Id. Lastly, Lang's trial counsel did not present
to the jury evidence that Carter frequently abandoned
Lang and hie cihlinfae lazvina har rchildren to care for
themselves

C. Ineffective Investigation, Development, and
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Presentation of Mitigation Evidence

Lang first argues that his trial counsel's investigation,
development, and  presentation of mitigation
investigation was censtitutionally inadequate. | agree.

Trial counsel began preparing for the mitigation phase in
December 2006, requesting funds for a private
investigator, psychological expert, [**46] and defense
mitigaticn expert. R. 17-1 (App'x Vol. 1 at 1-23} (Page
ID #195-217). However, the record shows that ftrial
counsel did not obtain much of the corroborating
documentary mitigation evidence until too late. On July
9, 2007, the expert psychologist sent a fax to ftrial
counsel inquiring whether they had obtained Lang's
records yet. R. 19-3 (App'x Vol. 13 at 69) (Page ID
#2852} ("No Lang records yet, | gather . .. 277" (ellipses
in criginal)). The record indicates that the psychologist
did not receive the relevant records until the day after
the mitigation phase, when the jury had already
recommended that Lang be executed for the murder of
Cheek. Id. at 70 (Page ID #2853). Additicnally, the
private investigator for the defense received only three-
quarters of Lang's foster care records less than a week
before the mitigation phase and it appears he may not
have received the remaining records prior to the
hearing. /d. at 68 (Page ID #2851). The investigation
and preparation of mitigation witnesses was similarly
sparse. His mother Carter—the supposed lynchpin of
the mitigation strategy—had one twenty-five minute
meeting with the mitigation specialist less than ten days
before ftrial and met substantively [**47] with trial
counsel only once: the day before she testified. R. 18-4
(App'x Vol. 9 at 98) (Page ID #2451). Despite these
deficiencies, trial counsel repeatedly represented to the
trial court that the investigation into mitigation evidence
was proceeding or had proceeded smoothly. R. 22-1
(App'x Vol. 27 at 124) (Page ID #6448); R. 22-3 (App'x
Vol. 29 at 378) (Page |ID #8054);, see also R. 221
(App'x Vol. 27 at 92) (Page ID #6418).

As the majority recognizes, "Lang's post-conviction
materials suggest that counsel either chose not to
present or perhaps overlooked other evidence about
Lang and his family." Maj. Op. at 15. Either possibility
leads to the conclusion that the performance of Lang's
trial counsel during the mitigation phase was
constitutionally deficient.

First, to the extent the record demonstrates that trial
counsel "overlooked other evidence about Lang and his
childhood," [*823] this constitutes constitutionally
inadequate performance. The Supreme Court has relied

on the American Bar Association's Guidelines on death-

nenalty  ranresentatinn in arder tn  determine  what

“Investigations Nt mitugaung evidence |""4Y] ‘should
comprise efforts to discover all reasonably available
mitigating evidence and evidence to rebut any
aggravating evidence that may be introduced by the
prosecutor.™ Id. (emphasis in original) (quoting Am. Bar
Ass'n, Guidelines for the Appointment and Performance
of Counsel in Death Penalty Cases 11.4.1(C) (1989));
see also Am. Bar Ass'n, Guidelines for the Appointment
and Performance of Defense Counsel in Death Penalty
Cases 10.11 (rev. ed. 2003). Here, trial counsel spent
minimal time interviewing and preparing a key mitigation
withess, and they failed to ensure that significant
mitigation evidence arrived in time. Merely ordering
Lana's childhood receords is an insufficient investiaation.

Second, if trial counsel's decision to present an
incomplete picture of Lang's childhood is justified as
strategic, Maj. Op. at 15, it can only be done so if it was
a reascned decision based on a complete investigation.
"[T]he failure
© INToguce e comparauvely veiuminous ameunt of
evidence that did speak in Williams' favor was not
justified by a tactical decision . . . [Instead, these
omissionsg] clearly demonstrate that trial counsel did not
fulfill their obligaticn to [**49] conduct a thorough
investigation of the defendant's background.").
"Buttressed by a reascnably adequate investigation, the
defense team's ultimate presentation to the jury might
have been iustified as the product of strateaic choice.
But that i
citing

Even if trial counsel's choice to present such a minimal
description of Lang's life was an informed decision

based on an adequate investigation, the Ohio Court of
Anneaals' ratinnalizatinn nf the trial rniineeal's stratenv is

Inauige  pcest  NOC  rauonanzauon  Ier  counsel's
decisonmaking that contradicts the available evidence
of counsel's acticns . . . ." (internal citation and quotation
marks omitted)). The Ohic Court of Appeals concluded
that trial counsel's minimal presentation was based on
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the strategic choice to focus the witnesses' testimony on

I ann'e ahdiirtinn hy hie fathar tn tha averliicinn nf Athar

information that could have been presented had the
capacity for undermining the credibility of Lang's mother,
as she was partially responsible for his traumatic [**50]
childhood, or for being overly technical and thus
harming the "humanizling]" strateav undertaken by
Lang's counsel Additionally,
the state court conciugea tnat, even It Lang's counsel
should have presented this additional mitigation
evidence, there was no preiudice to Lana because it
would have been cumulative

Lang's counsel failed to present any evidence that Lang
was a withess to and a victim of Coffee's physical and
sexual violence from a very young age, as well as
8241 evidence that Lana's older brother phvsicallv

court's conclusion that tnal counsel was not
constitutionally ineffective for failing to present this key
mitigation  evidence because of strategy s
unreasonable: this evidence would not have
undermined Lang's mother's credibility® or failed to
"numanize" Lana because it was overly technical. See

("[T]he failure to
introquce e comparauvery vmuminous amount of
evidence that did speak in Williams' favor was not
justified by a tactical decision to focus on Willams'
voluntary confession.").

Furthermore, the state court's holding that the failure to
present this evidence was not prejudicial is an
unreasonable [**51] application of clearly established
federal law. The state court held that because the
omitted evidence was merely "additional and more
detailed,” it would not have "created a reasonable

3 The majority implies that if Lang's trial counsel had presented
evidence of Lang's childhood trauma prior to his abduction,
this would have harmed his mother's credibility as a mitigation
witness. Maj. Op. at 16. This conclusicn is puzzling. If Carter's
credibility was not impugned by her failure to protect Lang
from Coffee's abduction and rescue him, why would her
credibility be hurt by her failure to protect Lang from the
repeated physical and mental trauma to which he was
exposed prior to his abduction? Alternatively, if the concern is
that the jury would blame Carter for Coffee's abuse of Lang,
then this potential opprobrium was already triggered by
introducing some evidence of the abuse.

probability that the iurv would have recommended a life

articulation of what constitutes constitutional prejudice 1s
incorrect. When a habeas petitioner is arguing that the
presentation of mitigation evidence during the penalty
phase of a capital case was prejudicial, the question is
whether "there is a reasonable probability that at least
nna iurnor wnlld have <tnick a3 different balance.”
(emphasis added). This
swnudiu uues nul reguine Lang to demonstrate that all
of the jurors would have come to a different conclusion.

Second, the state court's characterization of the omitted
evidence as cumulative is unreasonable. Lang's trial
counsel failed at the mitigation phase to present any
evidence of the sexual and physical abuse of Lang
starting from when he was a toddler at the hands of both
his father and brother. Thus, any evidence about this
abuse could not have been cumulative. See
("in snor,
rather than peing cumulauve, mis evigence [**52]
provides a more nuanced understanding of Jells's
psychological background and presents a more
sympathetic picture of Jells."). Furthermore, this kind of
evidence is criticallv relevant durina the mitiaation chase
v also

Consequently, there is a reasonable probability that a
juror—especially one sitting on a jury that had
recommended life imprisonment and not death for the
murder of the other victim, Jaron Burditte—would have
weighed the mitigation evidence differently if he or she
had heard the true nature and extent nf the denrivations
of Lang's childhood.® Cf

(holding that the prejudice inquiry under Strickiand 1s not
limited to cases in which there was no or minimal
mitigation evidence presented, but that there can be
"deficiency and prejudice" when "counsel presented
what could be described as a superficially reasonable
mitigation theory during the penalty phase™). Even with
the doubly-deferential standard of AEDPA and

1That some of this evidence may have opened the door to the
State's introduction Of ad\inron muidan~a in racnanca dnaec nnt
alter this cnnclision. See

5The prejudice arising from the failure to introduce this
evidence was compounded by trial counsel's
misrepresentation of Lang's early childhood as "normal." See
Section lII.D infra.
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Strickland, the failure of Lang's counsel to present
critically relevant evidence about his early childhood
violated Lang's right to constitutionally effective counsel.
This failure could not have been the product of sound
trial strategy, [**53] and there is a reasonable
probability that one juror would have reached a different
decision if he or she had heard this evidence. Thus, |
respectfully dissent from the majority's conclusion to the
contrary.

D. Ineffective Closing Argument at the Mitigation
Phase

During the closing argument of the mitigation phase,
Lang's counsel described Lang's childhood as "pretty
normal . . . up until he was ten." R. 22-3 {App'x Vol. 29
at 389) (Page ID #8065). Lang argues that, by making
this statement, his trial counsel was constitutionally
ineffective because they misrepresented the evidence.
Appellant Br. at 53. On direct review, the Supreme
Court of Ohio held that this statement was not a
misrepresentation of the evidence and that it
"maintained defense credibility and allowed the defense
to focus the jury's attention on defense counsel's
argument that addressed | ann's ahiise after his father
abducted him." The district
court, while acknowleaging that Lang aia not have a
"normal” childhood, concluded that the state court's
decision was not unreasonable. R. 56 {Dist. Ct. Op. at
45) (Page ID #13130). The majority similarly does not
dispute that Lang's childhood was horrific and not
"normal," [**54] but it rejects Lang's argument on this
claim in a scant paragraph. Maj. Op. at 17.

The warden also acknowledges that Lang did not have
a "normal" childhood prior to age of ten, and instead
centers his argument on the Supreme Court of Chio's
conclusion that this statement was not an inaccurate
summary of the mitigation evidence that was actually
presented. Appellee Br. at 49. Even considering the
paucity of evidence presented regarding Lang's life prior
to age ten, the state court's conclusion that the
description of Lang's early childhood as "normal” was
true strains credulity—as the majority recognizes, Mai.
Op. at 17. Lang's mother, Carter, testified that Coffee
was physically abusive towards her when she was
pregnant with Lang. R. 22-3 (App'x Vol. 29 at 350)
(Page ID #8026). Lang's sister, Robinson, corroborated
the fact that Coffee was a physically abusive drug
addict. Id. at 341 (Page ID #8017). Carter testified that
Coffee was present in Lang's life after he was born,
before he was incarcerated for setting her apartment on

fire, raping her, and molesting a child. /d. at 350 (Page
ID #8026). She also explained that Lang suffered from
depression and behavioral problems prior to his
abduction at age [**65] ten, and that he was prescribed
Depakote, lithium, and Respiradol. /d. at 357 {Page ID
#8033). A characterization of even this partial
presentation of the level of abuse and mental illness
endured by Lang prior to the age of ten as "normal” is
absurd.

Furthermore, the Supreme Court of Ohio's post-hoc
rationalization of this argument as strategically designed
to "focus the jury's attention on defense counsel's
argument that addressed Lana's abuse after his father
abducted him," is
unreasonable. Lang's counsel coula nave accurately
characterized Lang's childhood prior to age ten and
focused the jury's attention on his abduction [*826] by
his father; the two arguments are not mutually exclusive,
and his counsel could have prioritized one without
mischaracterizing the other. See
("While it may well have peen straiegicaiy
detensible upon a reasonably thorough investigation to
focus on Wiggins' direct responsibility for the murder [as
opposed to his history], the two sentencing strategies
are not necessarily mutually exclusive."). Thus, it is
objectively unreascnable for ftrial counsel to have
summarized inaccurately the mitigation evidence they
had presented and, in doing so, to have minimized the
influential [**56] wvalue of that information. "Counsel's
conduct . . . fell short of the standards for capital
defense work articulated by the American Bar
Association (ABA)—standards to which we long have
referred as guides to determining what is reasonable.”
(internal quotation marks omitted};, see Am.
bar Assn, Guidelines for the Appointment and
Performance of Defense Counsel in Death Penalty
Cases 10.11(L} (rev. ed. 2003). ("Counsel at every
stage of the case should take advantage of all
appropriate opportunities to argue why death is not
suitable punishment for their particular client.™).

Because it held that Lang's trial counsel was not
constitutionally deficient for making this statement
durina closina araument. the Sunreme Court of Ohio did

AIYUITIETiL 15 d ullludl daspecl Ul duvuuduy I imuiie vl
trier of fact. "[N]o aspect of such advocacy could be
more important than the opportunitv finallv to marshal
the evidence for each side . . . .
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IN NIS eary cnIanoca anout WNICN Nis Motner ana sister
had testified, [**67] Lang's trial counsel undermined key
mitigation evidence. The jury deliberated what sentence
to impose upon Lang with the false summation of his
early childhood as "normal” fresh in their minds. There is
a reasonable probability that one juror would have
weighed the balance of the mitigation evidence and
aggravating circumstances differently if Lang's trial
counsel had not misrepresentad | ann's earlv rhildhood
during closing argument

Lang has satisfied both prongs of Strickland. He has
demonstrated that his counsel's erroneous
characterization of his early childhood during closing
arguments fell below an objectively reasonable
standard, and there is a reasonable probability a juror
would have reached the opposite decision with regards
to the imposition of the death penalty in the absence of
this deficiency. Consequently, | respectfully dissent from
the majority's contrary holding.

IV. CONCLUSION

Although our habeas review is deferential, 28 U.S.C. §
2254(d), and our review of ineffective-assistance-of-
counsel claims especially so,

| believe that Lang has overcome this high
nreshold and proven that he is entitled to relief on three
of the five grounds presented. To take a step back: A
relative of Lang's [**58] victim was empaneled on his
jury. We have no record evidence of how this affected
the jury's verdict of guilt because the trial court's one-
question inquiry allowing a response via silence was
less than minimal. Furthermore, ftrial counsel's
investigation into mitigation evidence was so haphazard
that they did not receive records until after Lang was
sentenced to death and barely engaged with Lang's
mother, the key mitigation witness. [*827] And in trial
counsel's final argument to the jury prior to this sentence
of death, counsel falsely described Lang's horrific
childhoed as "normal.”

If the majority is correct that our constitutional rights to
an impartial jury and legal representation are so minimal
that Lang's trial was constitutionally acceptable, then
this case is more about the parsimonious interpretation
of our constitutional protections than about the
reasonableness of executina a person followina this

believe, however, that the protections guaranteed by our
Constitution are so minimal, or our review so
constrained by the standard of review, that we are
forced to condone the egregious mistakes that occurred
during Lang's trial. [**59] Thus, for the foregoing
reasons, | respectfully dissent.

End of Document
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EDWARD LANG, Petitioner-Appellant, v. DAVID
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Michael J. Benza, Law Office of Michael J. Benza,
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Schwartz, Elkins Park, PA.

For DAVID BOBBY, Warden, Respondent - Appellee:
Charles L. Wille, Brenda Stacie Leikala, Office of the
Attorney General of Ohio, Columbus, OH.

Judges: BEFORE: SILER, MOORE and GIBBONS,
Circuit Judges.

Opinion

ORDER

The court received a petition for rehearing en banc. The
original panel has reviewed the petition for rehearing
and concludes that the issues raised in the petition were
fully considered upon the original submission and
decision of the case. The petition then was circulated to
the full court. No judge has requested a vote on the
suggestion for rehearing en banc.

Therefore, the petition is denied. Judge Moore would
grant rehearing for the reasons stated in her dissent.
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Edward Lang, Petitioner, -vs- David Bobby, Warden,
Respondent.

Core Terms

Juror, trial court, argues, trial counsel, mitigation,
sentence, state court, murder, Amendments, merits,
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credibility, procedurally, contends, gun, aggravating
circumstances, direct appeal, speculative, asserts,
witnesses

Counsel: [*1] For Edward Lang, Petitioner: Laurence
E. Komp, LEAD ATTORNEY, Manchester, MO; Michael
J. Benza, Chagrin Falls, OH.

David Bobby, Respondent, Pro se, Youngstown, OH.
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Judges: JACK ZOUHARY, UNITED STATES
DISTRICT JUDGE.

Opinion by: JACK ZOUHARY

Oninion

MEMORANDUM OPINION AND ORDER DENYING
PETITION

INTRODUCTION

A jury convicted Petitioner Edward Lang of the 2006
murders of Jaron Burditte and Marnell Cheek,
recommending that Petitioner be sentenced to death for
Cheek's murder and life imprisonment without the
possibility of parole for Burditte's murder. He now
challenges the constitutionality of his convictions and
sentence, pursuant to 28 US.C. § 2254. For the
reasons below, this Court denies the Petition for Writ of
Habeas Corpus {Doc. 16).

FacTuAL BACKGROUND

On direct appeal from his convictions and sentence, the
Ohio Supreme Court described Lang's crimes as
follows:

The state's case revealed that at 9:36 p.m. on
October 22, 2006, Canton police officer Jesse
Butterworth was dispatched to a traffic accident
with injuries on Sahara Avenue in Canton. At the
scene, Butterworth observed that a Dodge [*2]
Durango had crashed into the back of a parked car.
He discovered that the two people inside the
Durango had been shot in the back of the head.
They were later identified as Jaron Burditte, the
driver, and Marnell Cheek, the front-seat
passenger.

Police investigators found a bag of cocaine in
Burditte's hand. Investigators examining the inside
of the Durango recovered two shell casings in the
backseat area and a spent bullet in the driver's side
door pocket. Additionally, two cell phones were
found in the car, and a third cell phone was found in
Burditte's pocket.

One of the cell phones recovered from the Durango
showed that calls had been received at 9:13 p.m.
and 9:33 p.m., which was close to the time of the
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murders. Police learned that these calls had been
made from a prepaid cell phone that was not
registered in anyone's name. Phone records for the
cell phone showed that two calls had been made to
the phene number of Teddy Seery on the afternoon
and evening of the murders.

On October 24, 2006, Sergeants John Gabbart and
Mark Kandel interviewed Seery. Following that
interview, the police identified Lang as a suspect in
the murders.

At trial, Seery testified that he and Lang were
together [*3] almost every day during the summer
of 2008. Lang called Seery on the evening of
October 22, but Seery did not recall what they
discussed. On the morning of October 23, Seery
was informed by another friend that somecne had
been murdered on Sahara Avenue. Lang came to
Seery's house later that day.

During the visit, Seery asked Lang "what happened
at Sahara," because Lang stayed in that area. Lang
told Seery that "he killed two people up there" that
"[tlhey were going to rob." Lang then described
what had occurred: "[H]e had called the guy up and
the guy came and he saw there was a girl in the
car. The guy passed him up. He called him back.
The guy came back around, and he got in the car."
Lang then said that he had gotten into the car and
had "shot them * * * [tfjwice." However, Lang did not
tell Seery whom he was with or explain why he had
shot the two people.

The police obtained a warrant for Lang's arrest. On
the evening of October 24, 2006, the police stopped
Lang as he was parking his girlfriend's car at a local
apartment. Lang gave police a false name when
asked his identity, but police established his identity
and arrested him. Police officers seized a 9 mm
handgun and ammuniticn that had been
wrapped [*4] inside a towel and were resting on
the rear passenger floorboard of the car.

On October 25, 2006, Sergeants Gabbart and
Kandel interviewed Lang. After waiving his Miranda
rights, Lang told police that on October 22, Antcnio
Walker had come to his house and had told him "he
had somebody that [they] could rob.” Lang agreed
to join him. After Walker gave him Burditte's phone
number, Lang called Burditte and made
arrangements to purchase a quarter-ounce of crack
cocaine for $225. Burditte and Lang agreed to meet
later that night "off of 30th Street and Sahara," and
Burditte said he would call Lang when he got close
to that location.

A25

Lang stated that he gave his gun to Walker before
they left the house because Walker had told him,
"[A]ll [Lang] had to do was just be in the car with
him basically." As they walked tc the meeting
location, Walker told Lang how the robbery was
geing to take place: Walker said they were going to
get in the car and hold Burditte up, and he told
Lang which direction to run afterwards.

After reaching the meeting location, Burditte called
Lang and told him that he was "right around the
corner." After Burditte drove past them, Lang said
that Walker had called Burditte on [*6] Lang's cell
phone and told him where they were. The car then
pulled up in front of Lang and Walker. Lang then
described what happened: "I walked like on the
other side of the car [and] | get in the back seat
behind the passenger and he got in the back seat
behind the driver. * * * We jumped in the car and he
put the gun up dude head [sic] and told dude that
he wanted everything and like in a moment of
seconds he fired two shots. And | jumped out the
car."

Lang stated that they went to Walker's apartment
after the shootings. Lang asked Walker why he shot
the two people, and Walker said that "he felt as
though dude was reachin' for somethin'. * * * And
he wasn't * * * sure." Lang stated that he vomited in
a bag. Lang also called "[his] home boy E" to get
the gun melted down and disposed of. In the
meantime, Walker wiped down the gun. Walker
also told Lang that they needed to get rid of the cell
phone, and Lang gave it to him. Walker then
dismantled the phone and went cutside to throw it
in the dumpster.

During the interview, Lang told police that he was
surprised that Walker had shot the victims because
the "plan was just to rob him." Lang also said, "l did
not wanna de it. * * * He wanted [*6] to do it. * * * |
just went with him for, that was my gun | needed
some meoney."

On October 26, 2006, Walker turned himself in to
the police after learning that the police were looking
for him. Walker then talked to the police about the
murders.

At trial, Walker testified that on the evening of
October 22, 2006, he, Lang, and Tamia Horton, a
girlfriend of Lang, were at Horton's apartment. Lang
had a gun cut and said that he "needed to hit a lick”
(commit a robbery) because he "needed some
money." Lang mentioned that they could rob
"Clyde," who was Jaron Burditte. Walker knew
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Burditte because they had been in the same
halfway house together in 2004.

Walker agreed to help Lang rob Burditte because
he was alsc "short on money." Their plan was to
arrange to buy drugs from Burditte and then rob
him when he showed up for the sale. Lang then
called Burditte and arranged to buy a quarter ounce
of crack cocaine from him later that night.

Shortly thereafter, Lang and Walker walked to their
meeting location on Sahara Avenue. Lang loaded
his 9 mm handgun while they waited for Burditte to
arrive.

When Burditte’s Durango drove past them, Lang
called Burditte and told him where they were.
Burditte then [*7] arrived at their locaticn and
stopped in front of Lang and Walker.

According to Walker, Lang got inte the backseat on
the driver's side of the Durango. Walker did not get
into the Durango, explaining, "It didn't feel right to
me." Walker then heard two gunshots and saw
Lang get out of the vehicle and start running.
Walker saw the Durango "crash[ ] up into the yard."
Lang and Walker separately ran to Horton's
apartment. Lang vomited in the bathroom. Walker
asked whether Lang was all right, and Lang said,
"[E]very time | do this, this same thing happens.”
Walker testified that he never saw Lang's handgun
after they reached his apartment. He also denied
throwing away Lang's cell phone.

Michael Short, a criminalist with the Canton—Stark
County crime lab, testified that ncne of the
fingerprints collected matched Lang's or Walker's.
Short also examined the handgun seized from
Lang's vehicle and the spent bullet recovered from
the Durango. He testified that testing showed that
the handgun had fired the spent bullet. Testing also
showed that the two cartridge cases found in the
Durango's backseat had been ejected by this
handgun.

Michele Foster, a criminalist with the Canton—Stark
County crime lab, examined [*8] Lang's clothing.
Blcod was found on Lang's red T-shirt and pants,
but DNA testing showed that it was Lang's blood.
Nc blocd was found on Lang's ccat, knit hat, white
T-shirt, or the athletic shoes that were taken from
the car. Sciling was alsc noticed on Lang's athletic
shoes, jacket, and pants.

Foster also examined Walker's clothing. She found
no blood on the hooded sweatshirt or the athletic
shoes that Walker said he was wearing on October
22. But tan-cclored sciling with fragments of dried

plant material was noticed on the exterior of both
his shoes.

Foster conducted DNA testing of a swab taken from
the trigger grips, slide, and magazine release on
the 9 mm handgun. Foster detected low levels of
DNA from at least two individuals on the swab.
Foster testified, "Walker is not the major source of
DNA that we detected from the swabbing of the
pistol." She also testified, "[W]e can say that
Edward Lang cannot be excluded as a possible
minor scurce to the DNA that we found on the
weapon." Because of the low level of DNA, Foster
testified, "we can't say to a reasonable degree of
scientific certainty that this person is the source. In
this particular case, the chance of finding the major
DNA [*9] profile that we found on that pistol is 1 in
3,461," which is to say that "1 of 3,461 people could
possibly be included as a potential source of the
DNA."

Dr. P.8.S. Murthy, the Stark Cocunty corcner,
conducted the autopsies on Cheek and Burditte.
Murthy testified that Cheek was shot at close range
above the left ear. The gunshot traveled "left to
right, dewnwards, and slightly backwards" and
exited behind Cheek's right ear. Cheek's toxicology
report was negative for the presence of any drugs
or alcohal.

Dr. Murthy testified that Burditte was shot in the
back of the head. The trajectory of the shot was
downward, and the bullet exited throcugh the left
side of the victim's mouth. Dr. Murthy determined
that the gunshot was a "near contact entrance
woeund" to the head. Burditte's toxicology report was
positive for benzoylecognine, which is the
metabolite for cocaine, and THCA, which is
marijuana. Dr. Murthy concluded that a gunshot
wound to the head was the cause of death for both
victims.

The defense presented no evidence during the guilt
phase.

PROCEDURAL BACKGROUND

State Court Proceedings

In December 2006, a grand jury charged Lang with the
murders of Burditte and Cheek, [*10] returning an
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indictment with two counts of aocaravated murder in

chnarge, 1Ine grana Jury rewrmea wo capial
specifications. First, the grand jury charged that each
murder was part of a course of cenduct involving the
purposeful killina of two or more perscens in violation of

Second, the grand
IUry cnargea tnat eacn muraer was committed in the

(UOC. 1/-1 at4/—>o2)."

Lang's trial began cn July 10, 2007 (Doc. 22-2 at 348).
Attorneys Frank Beane and Antheony Kcukoutas served
as Lang's trial counsel. On July 14, 2007, a jury found
Lang guilty of all charges and specifications. Lang's
mitigaticn hearing ended four days later, with the jury
recommending [*11] the death penalty for Cheek's
murder, and life imprisonment, withcut the possibility of
parole, for Burditte's murder. The trial court adopted the
jury's sentencing recommendation on July 26, 2007
{(Doc. 17-5 at 1362—73). The court also sentenced
Lang to a ten-year term of imprisonment for the
aggravated-robbery count, and merged the gun
specifications imposing an additional three-year term of
impriscnment (id.).

Lang, represented by Joseph Wilhelm, Rachel
Troutman, Benjamin Zober, and Jennifer Prillo, timely
appealed his convictions and sentence to the Ohio
Supreme Court raising twenty-one propositions of law:
1. A defendant's right to due process is viclated
when a jurer who is related to cne of the victims,
and has a prejudice and bias, is seated on the jury.
U.S. Const. amends. VI, XIV; Ohio Const. art. |, §§
5, 10.

2. Expert scientific testimony that is not established
to a reasonable degree of scientific certainty is
unreliable and inadmissible. Admission of evidence
that does ncot meet this standard violates a
defendant’s rights to equal protection, due process,
and his rights to confrontation and to present a

"References to the Return of Writ's Appendices are to the
electronic court filing ("ECF"} number, designated as "Doc”
and using the Appendix pagination. References to the trial
transcript use the original transcript pagination. References to
the Petition, Return, or Traverse use the ECF pagination, not
the native pagination or Page ID for these documents.
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defense. U.S. Const. amends. V, XIV. It also
violates

3. A defendant's right to [a] [g]rand [jJury indictment
under the Ohio Constitution, and his rights to [*12]
due process under both the State and Federal
Constitutions are violated when the indictment fails
to allege a mens rea element for the offense of
aggravated robbery. U.S. Const. amends. V, XIV;
Ohio Const. art. I, §§ 10, 16. This error alsc denies
the defendant his rights against cruel and unusual
punichmant haraiea it affarte the jury's verdict on
the specification. U.S.
Const. amenas. viii, x1v;, urmo Const. art. |, § 9.

4. When a defendant is charned with anaravated
felony murder and the

specification as either the principal ottender or an
aider and abetter [sic], the jury must be given the
option to find the defendant guilty under either the
principal offender element or the prior calculation
and design element of that specification. U.S.
Const. amends. VIII, XIV, Ohio Const. art. 1, §§ 9,
16.

5. An accused is deprived of substantive and
procedural due process rights when a conviction
results despite the State's failure tc introduce
sufficient evidence. U.S. Const amends. VI, XIV;
Ohio Const. at. |, §§ 9, 16.

6. The accused is denied the rights to due process
and effective assistance of counsel when a trial
court refuses to grant access to grand jury
materials prior to trial. {,.S. Const. amends. V, VI,
Vil and XIV; Ohio Const. arf. 1, §§ 1, 2, 5,
9,10,16, and 20.

7. Admission of tha nrinr rnnsictant statements of a
withess violates and deprives a
criminal defendant ot a rarr tnal and due process.
U.S. Const. amend. XIV; Ohio Const. arf. |, § 16.

8. Admission of irrelevant and prejudicial [*13]
evidence during a capital defendant's trial deprives
him of a fair trial and due process. U.S. Const.
amend. X1V, Ohio Const. arf. |, § 16.

9. A capital defendant is denied his substantive and
proecedural due process rights to a fair trial and
reliable sentencing as guaranteed by U.S. Const.
amends. VIl and XIV; Ohio Const. art. I, §§ 9 and
16 when a proesecutor commits acts of misconduct
during the trial phase of his capital trial.

10. The defendant's right to the effective assistance
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of counsel is violated when counsel's performance
during the culpability phase of a capital trial is
deficient to the defendant's prejudice. U.S. Const.
amends. VI and XIV; Ohio Const. art. |, § 10.

11. Where the jury recommends the death
sentence for one count of aggravated murder, but
recommends a life sentence on another count, and
the aggravating circumstances and mitigating
factors are identical, the resulting death sentence is
arbitrary and must be vacated. US. Const.
amends. Vill, XIV.

12. A capital defendant's rights to due process and
a fair trial are denied when a prosecutor engages in
misconduct during the penalty phase. U.S. Const.
amends. VIII, X1V, Ohio Const. art. I, § 10.

13. The defendant's right to the effective assistance
of counsel is violated when counsel's performance,
during the penalty phase of his capital trial, is
deficient to the defendant's prejudice. U.S. Const.
amend. VI; Ohio Const. art. | § 10.

14. A capital defendant's rights to due
process [*14] and against cruel and unusual
punishment are violated by instructions that render
the jury's sentencing phase verdict unreliable. U.S.
Const. amends. Vili, X1V, Ohio Const. art. I, §§ 9,
16.

15. A capital defendant's rights against cruel and
unusual punishment and to due process are
violated by the admission of prejudicial and
irrelevant evidence in the penalty phase of the trial.
U.S. Const. amends. VIII, XIV, Ohio Const. art. |, §§
9, 16.

16. A capital defendant's death sentence is
inappropriate when the evidence in mitiaation
outweiahs the aaaravating circumstances.

U.S. Const. amends. Vill,
Alv; unio vonst art. 1, §§ 9, 16.

17. When the frial judge trivializes and minimizes
mitigating evidence, it violates a cabital defendant's
rinht tn 3 reliable sentence.
U.S. Const. amenas.
Const. arf. 1, §§ 9, 16.
18. The cumulative effect of trial error renders a
capital defendant's ftrial unfair and his sentence
arbitrary and unreliable. U.S. Const amends. VI,
XIV; Ohio Const. art. 1, §§ 5, 16.
19. Imposition of costs on an indigent [d]efendant
violates the spirit of the Eighth Amendment. U.S.
Const. amends. VIll[,] XIV; Ohio Const. art. I, §§ 10,
16.

vili, Xiv, UMo

20. The accused's right to due process under the
Fourfeenth Amendment to the United States
Constitution is violated when the State's burden of
persuasion is less than proof beyond all doubt.

21 Ohin'e daath nanalty law ie ninconctihitinnal

meet ne prescripea constulnonal requirements
and are unconstitutional on their face and as
applied to Edward Lang. U.S. Const. amends. V,
Vi, Viii, and XIV; Ohio Const. art. I, §§ 2, 9, 10, and
16. Further, [*15] Ohio's death penalty statute
violates the United States' obligations under
international law.
(Doc. 18-1 at 1519—21). On November 1, 2010, with
leave of court, Lang presented an additional proposition
of law, arguing that the trial court erred by failing to
properly notify him of the penalty for noncompliance with
the terms of post-release control (Doc. 18-3 at 2028—
35).

The Ohio Supreme Court affirmed Lang's convictions
and sentence con August 31, 2011, but remanded his
case to the frial court to impose the aporooriate term of

TOr reconsigerauon, wnicn e court aemed on
November 2, 2011 (Doc. 18-3 at 2107—186).

Lang next filed an application to reopen his direct
appeal on January 27, 2012, asserting five propositions
of law:

I. Trial Counsel Are Ineffective For Failing To
Request, And A Trial Court Errs By Failing To Sua
Sponte Provide, A Limiting Instruction To The Jurly]
Related To The Proper Use Of The Co-Defendant's
Plea Of Guilty To Complicity To Commit Murder.
U.S. Const. amends. VI And XIV.

Lounsel's Lonauct puring Ihe Lensideratuon UT
The Batson Objection Was Prejudicially
Ineffective. [*16] U.S. Const. amends. VI And XIV.

I Tha Trial Canrt Imnranarly Fyveliidad Arrace Tn

A28



Page 6 of 58

2015 U.S. Dist. LEXIS 39365, *16

Jurv Transcripts of the Co-defendant's Indictment.
XIvV.

IV. Gana Evidence Simplv Is Not Allowed in a

V. Ina Lounsel vvere INemecuve In rainng 10
Request Further Inquiry Regarding Potential
Prejudice From A Victim's Family Member Sitting
As A Juror In Lang's Capital Trial. U.S. Const
amends. VIand X/V.

(Doc. 18-3 at 2146, 2147, 2149, 2150, 2152). The Ohio

Supreme Court denied the application on September 5,

2012 (Doc. 18-4 at 2158).

While his direct appeals were pending, Lang filed a
petition for postconviction relief in the trial court on May
15, 2008, now represented by Richard Vickers and
Tyson Fleming. He presented the following fourteen
grounds for relief:
1. Petitioner's convictions and sentences are void
or voidable because Ohio's post-conviction
procedures do not provide an adequate corrective
process in violation of the [Clonstitution. U.S.
Const. amends. V, VI, Vill, and XIV; Ohio Const.
arf. 1, §§1,2,5,9,10, 16, and 20.

2. Petitioner's convictions and sentence are void or
voidable because his ftrial counsel failed to
reasonably investigate, prepare, and present
compelling evidence to mitigate the sentence of
death. [*17] Therefore, Petitioner's rights were
denied under the Fifth, Sixth, Eighth and Fourteenth
Amendments of the United States Constitution and
§§ 1.2 5, 9, 10, 16, and 20 of Article | of the Ohio
Consfifution. Petitioner's trial counsel failed to
timely obtain and utilize available records regarding
Petitioner's histery and background that prevented
his sentencing jury from learning: that Petitioner
was severely physically and sexually abused as a
child; that Petitioner suffers from a severe mental
illness with an onset early in his childhocd; that his
mental illness made him appear to be psychotic at
times; that there is intergenerational mental illness
in Petitioner's family; that Petitioner's family of
origin was highly dysfunctional; and that Petitioner's
home was a place of danger and chaos.

3. Petitioner Lang's death sentence is voidable
because he was denied the effective assistance of
counsel at the penalty phase of his capital trial as
guaranteed by the Sixth and Fourteenth
Amendments to the United States Constitution and

A29

he was thereby prejudiced. . . . Petitioner was
prejudiced by defense counsel's unreasonable
failure to investigate and present the testimony of
Abigail Duncan.

4. Petitioner Lang's death sentences are voidable
because he was denied the effective assistance of
counsel at the penalty phase of his capital trial as
guaranteed by the Sixth and [*18] Fourteenth
Amendments to the United States Constitution and
he was prejudiced. . . . [T]here were available facts
regarding Petitioner's life long mental health deficits
that would have been presented to the sentencing
jury if Petitioner's trial counsel had cenducted a
reasonable investigation. 5. Petitioner Lang's death
sentence is voidable because he was denied the
effective assistance of counsel at the penalty phase
of his capital trial as guaranteed by the Sixth and
Fourteenth Amendmenits to the United OSfates
Constifution and he was thereby prejudiced. . . . As
early as age three Petitioner was the victim of
highly traumatic physical and sexual abuse as a
child.

6. Petitioner Lang's death sentence is voidable
because he was denied the effective assistance of
counsel at the penalty phase of his capital trial as
guaranteed by the Sixth and Fourteenth
Amendments to the United States Conslitution and
he was thereby prejudiced. . . . Records from the
Baltimore Department of Social Services document
that Petiticner's mother Tracie Robinson Carter, her
mother and grandmother had histories of mental
health problems, including diagnosis of bi-pelar
effective disorder.

7. Petitioner Lang's death sentence is voidable
because he was denied the effective assistance of
counsel at the penalty phase of his capital trial as
guaranteed by the Sixth and Fourteenth
Amendments to the United States Conslitution and
he was thereby prejudiced. [*19] . . . [T]here were
available facts regarding Petitioner's life long
mental health deficits that would have been
presented to the sentencing jury if Petitioner's trial
counsel had conducted a reasonable investigation.

8. Petitioner Lang's death sentence is voidable
because he was denied the effective assistance of
counsel at the penalty phase of his capital trial as
guaranteed by the Sixth and Fourteenth
Amendments to the United States Constitution and
he was thereby prejudiced. . . . There was available
evidence that could have been presented to the jury
concerning Petitioner's in utero exposure to alcohol
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if trial counsel would have conducted a reasonable
investigation.

9. Petitioner Lang's death sentence is voidable
because he was denied the effective assistance of
counsel at the penalty phase of his capital trial as
guaranteed by the Sixth and Fourteenth
Amendments to the United States Constitution and
he was thereby prejudiced. . . . There was available
evidence that could have been presented to the jury
concerning the Petitioner's prenatal exposure to
extreme stress and that his birth was complicated
by meconium staining if trial counsel would have
conducted a reasonable investigation.

10. Petitioner Lang's convictions and sentences are
voidable because he was denied the effective
assistance of counsel at [*20] the penalty phase of
his capital trial as guaranteed by the Sixth and
Fourteenth Amendments fo the United States

Constitution and he was prejudiced. . . . . The
failure of Petitioner's trial counsel to present
available  mitigating  evidence  through a

psychologist at the penalty phase of Petitioner's
capital trial prejudiced Petitioner.

11. Petitioner Lang's convictions and sentences are
voidable because he was denied the effective
assistance of counsel at the penalty phase of his
capital trial as guaranteed by the Sixth and
Fourteenth Amendments fo the United States
Constitution and he was prejudiced. ;
Petitioner's counsel failed to obtain the funds for,
and secure the administraticn of],] a neurological
assessment of Petitioner's brain to adequately
prepare the defense case in mitigation of the death
penalty at Petitioner's trial.

12. The convictions and sentence imposed against
Petitioner are void andfor voidable because ftrial
counsel rendered ineffective assistance of counsel
at Petitioner's trial. The trial court failed tc act to
ensure the inclusion of African American jurcrs on
the panel that was to decide his guilt or innocence
and whether he should live or die.

13. Petitioner Lang's death sentence is voidable
because he was denied the effective assistance of
counsel at the penalty phase of [*21] his capital
trial as guaranteed by the Sixth and Fourteenth
Amendments to the United States Constitution and
he was thereby prejudiced. . . . Petitioner's ftrial
counsel . . . waited until shortly before his trial to
begin investigating any mitigating evidence and
therefore only uncovered a minute amount
information. Had trial counsel conducted a

reasonable investigation in Petitioner's case they
would have discovered that the effects of his bipolar
disorder would make him become extremely
aggressive and violent especially when he was not
taking his psychotropic medication.

14. Petitioner Lang's convictions and sentences are
void or veoidable because, assuming arguendo that
none of the Grounds for Relief in this Post-
Conviction Petition individually warrant the relief
sought from this court, the cumulative effects of the
errors and omissions as presented in the Petition in
paragraphs one through thirteen have been
prejudicial to the Petitioner and have denied the
Petitioner his rights as secured by the United States
and Chio Constitutions.

(id at 2210, 2212, 2215, 2218, 2220, 2223, 2226, 2228,
2231, 2234, 2237, 2239, 2242, 2245). Lang requested
discovery and an evidentiary hearing on all grounds
(see id. at 2247).

On May 23, 2008, Lang filed amendments tc two of his
postconviction claims with additional exhibits (Doc. 19-3
at 2647—55}. Lang alsc [*22] moved for funds for a
neurological examination (id. at 2656—65). On June 15,
2009, the trial court issued a thirty-one page decision
granting the State's motion to dismiss Lang's petition,
and denying the petition and motion regarding the
neuropsychological examination {Doc. 19-5 at 2873—
2903).

Lang, represented by Troutman and Fleming, appealed
the trial court's denial of postconviction relief. He
asserted the following assignments of error:
I. Appellant's due process rights were viclated
because the ftrial court denied him essential
mechanisms for off-record fact development
despite sufficient operative facts presented by
Appellant to justify his requests to further develop
the factual basis for his claims.
II. The trial court erred in dismissing Lang's post-
conviction petition when he presented sufficient
operative facts to merit relief or, at a minimum, an
evidentiary hearing.

(Doc. 20-1 at 2953). The Ohio court of appeals affirmed
the trial court iudament on Auaust 23, 2010.

Lang then appealed to the Ohio Supreme Court,
presenting two propositions of law:

I. Capital post-convicticn petitioners are entitled to
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discovery and expert assistance when the petition
presents sufficient operative facts and [*23]
exhibits in support of claimed violations of
constitutional rights that render a capital conviction
and/or death sentence void or voidable.
Il. Capital post-conviction petitioners are entitled to
relief, or at least an evidentiary hearing, when the
petition presents sufficient operative facts and
exhibits in support of claimed violations of
constitutional rights that render a capital conviction
and/or death sentence void or voidable. Considered
together, the cumulative errors set forth in
appellant's substantive grounds for relief merit
reversal or remand for a proper post-conviction
process.

(Doc. 20-1 at 3097). The court declined to accept

jurisdiction to hear the appeal on March 21, 2012 (Doc.

20-2 at 3149).

Federal Habeas Proceedings

On November 27, 2012, Lang filed a notice of intent to
initiate this habeas action, and requested appointment
of counsel and leave to prcceed in forma pauperis
(Docs. 1—3). This Court granted both motions and
appointed Laurence Komp and Michael Benza to
represent Lang (Docs. 7—8).

On September 18, 2013, Lang filed his Petition for Writ
of Habeas Corpus (Doc. 16), the State of Ohio ("the
State") filed a Return of Writ (Doc. 23), and Lang filed
his Traverse [*24] (Doc. 33).

In May 2014, Lang filed three motions. First, he asked to
supplement the record with certain missing portions of
the state-court record (Doc. 36 at 1). Second, he sought
discovery on his first through fourth, seventh, eighth,
fourteenth, and sixteenths grounds for relief, and
discovery of facts concerning whether his fifth, tenth,
eleventh, and thirteenth grounds for relief had been
procedurally defaulted (Doc. 37 at 9). Third, he
requested an evidentiary hearing regarding his
postconviction claims and his procedural default
arguments (Doc. 38 at 4—6).

On October 23, 2014, this Court denied Lang's motions
for evidentiary hearing and discovery as to his first
through fourth, eighth, and fourteenth claims without
prejudice, and denied with prejudice all remaining
requests for discovery. This Court granted Lang's
motion to supplement the record (see Doc. 47).

PETIMONER'S GROUNDS FOR RELIEF

Lang asserts seventeen grounds for relief. They are:
1. Mr. Lang was deprived of his right to the effective
assistance of counsel under the Sixth and
Fourteenth Amendmenits when counsel failed to
adequately and properly investigate, develop, and
present significant mitigation evidence.

2. Lang's due process rights and rights [*25] under
the Sixth and Fourfeenth Amendments to an
unbiased jury were violated when a juror who is
related to one of the victims, and has a prejudice
and bias, is seated on the jury.

3. The defendant's right to the effective assistance
of counsel is viclated when counsel's performance
during the culpability phase of a capital trial is
deficient to the defendant's prejudice under the
Sixth and Fourteenth Amendments.
4. Lang's direct appeal
constitutionally ineffective.

5. Lang's rights to equal protection, due process,
and his rights to confrontation and to present a
defense as protected by the Fifth, Sixth and
Fourteenth Amendments were violated by the
admission of unreliable scientific evidence.

6. The State failed to introduce sufficient evidence
to convict Lang in violation of the Sixth and
Fourteenth Amendments.

7. The State suppressed favorable exculpatory
evidence; and improperly destroyed potentially
exculpatory evidence.

8. The accused is denied the rights to due process
and effective assistance of counsel when a trial
court refuses to grant access to grand jury
testimony.

9. Admission of the prior consistent statement of
the co-defendant violated Lang's rights under the
Sixth and Fourteenth Amendments.

counsel were

10. Admission of irrelevant and prejudicial evidence
during Lang's trial deprived him of a fair trial [*26]
and due process under the Fourfeenth Amendment.
11. Lang's substantive and procedural due process
rights to a fair trial and reliable sentencing as
guaranteed by the Eighth and Fourteenth
Amendments were violated due to prosecutorial
misconduct during the trial phase.

12. Where the jury recommends the death
sentence for one count of aggravated murder, but
recommends a life sentence on another count, and
the aggravating circumstances and mitigating
factors are identical, the resulting death sentence is
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arbitrary and must be vacated under the Eighth
Amendment.

13. A capital defendant's rights to due process and
a fair trial are denied when a prosecutor engages in
misconduct during the penalty phase in violation of
the Eighth and Fourfeenth Amendments.

14. The defendant's right to the effective assistance
of counsel is violated when counsel's performance,
during the penalty phase of his capital trial, is
deficient to the defendant's prejudice under the
Sixth and Fourteenth Amendments.

15. When the trial judge trivializes and minimizes
mitigating evidence, it viclates a capital defendant's
right to a reliable sentence under Eddings.

16. The trial court failed to act to ensure the
inclusion of African-American jurors on the panel of
potential jurors.

17. The cumulative effect of trial error renders a
capital [*27] defendant's trial unfair and his
sentence arbitrary under the Sixth, Eighth, and
Fourteenth Amendments.
(Doc. 16 at 32, 45, 50, 61, 70, 76, 80, 82, 84, 86, 88, 95,
98, 103, 108, 112, 115).

STANDARD OF REVIEW

Filed in 2012, Lang's Petition is governed by the
Antitarrnriem and Fffactive Naath Panaltv Art nf 100R8

28 U.S.C. § 2294, was enacted 1o reduce delays In tne
execution of state and federal criminal sentences,
particularlv in capital cases. and 'to further the principles

Our 1edeld! svsielnl. oldlie CUUrNls die dutuudle 1oruins

a Tormigaple parrier 1o rTeaeral napeas relier 1or prisoners
whose claims have been adjudicated in state court." /d.

Section 2254(d) forbids a federal court from granting
habeas relief with respect to a "claim that was
adjudicated on the merits in State court proceedings”
unless the state-court decision either:
(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly

established Federal law, as determined by the
Supreme Court of the United States; or

(2) resulted in a decision that was based on
an [*28] unreasonable determinaticn of the facts in
light of the evidence presented in the State court
proceeding.

Habeas courts review the "last explained state-court

federal claim nas peen presented ¢ a state court and
the state court has denied relief, it may be presumed
that the state court adjudicated the claim on the merits
in the absence of anv indication or state-law brocedural

A state-court decision is contrary to "clearly established
Federal law" under § 2254(d)(1) only "if the state court
arrives at a conclusion opposite to that reached by [the
Supreme] Court on a question of law or if the state court
decides a case differentlv than I[the Sunremel Gourt has

L4 () 1) 15 NMied 10 e recora wnal was pelore e
state court that adiudicated the claim on the merits.”

tederal law” tor purposes of the provisich "Is the
governing legal principle or principles set forth by the
Supreme Court at the time the state court renders its

OpPpPOSEd 10 INE JICld, O DUPTEME LOUrt |"2Y] JeCISIONS
qualify as clearly established Federal law for purposes
of § 2254(d)) (internal quotation marks and citations
omitted). "And an 'unreasonable application of' those
holdings must be 'objectivelv unreasonable.' not merelv
wrona: even 'clear errol
(quoting
“lhe criucal point is that relier 1s avallable undergy
2254(d)(1)'s unreasonable-application clause if, and
only if, it is so obvious that a clearly established rule
applies to a given set of facts that there could be no
'fairminded disac
quoting
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claims in state court pursuant to an independent and
adequate state procedural rule, federal habeas review
of the claims is barred unless the prisoner can
demonstrate cause for the default and actual prejudice
as a result of the alleged violation of federal law, or
demonstrate that failure to consider the claims will result

wnen a siate Court applies tne ruie witnout retying |"33]
on federal law and "adequate" when the
nrocedural rue 18 nrmiv estahlished and reaularlv

the state courts and no longer can present that claim to
a state court. the claim is procedurally defaulted.

This Court employs a four-step analysis to assess
nrocadiural dafault eaxaminina tha last exnlainad stata-

First, the federal court must determine whether
there is a state procedural rule that is applicable to
the petitioner's claim and whether the petitioner
failed to comply with that rule. Second, the federal
court must determine whether the state courts
actually enforced the state procedural sanction --
that is, whether the state courts actually based their
decisions on the procedural rule. Third, the federal
court must decide whether the state procedural rule
is an adequate and independent state ground on
which the state can rely to foreclose federal review
of a federal constitutional claim. Fourth, if the
federal court answers the first three questions in the
affirmative, it would not review the petitioner's
procedurally  defaulted claim  unless the
petitioner [*34] can show cause for not following
the procedural rule and that failure to review the
claim would result in prejudice or a miscarriage of
justice.

ynernal crauons omiueq). I e 1ast swale  court
rendering a reasoned opinion on a federal claim "clearly
and expressly states that its judgment rests on a state
procedural bar." then the claim is procedurally defaulted

and harrad frnm  faneidaratinn an fadaral hahone

Even if a claim is procedurally defaulted, a federal court
may excuse the default and consider the claim on the
merits if the petitioner demonstrates either (1) cause for
the petitioner not to follow the procedural rule and
prejudice from the alleged constitutional error, or (2) that
a fundamental miscarriage of justice would result from
denving federal habeas review.

A petitioner can establish cause to excuse procedural
default in two ways. A petitioner may "show that some
obiective factor external to the defense impeded

INCluge an unavanaonie claim or INererence ny staie
officials that made compliance with state procedural
rules impracticable. /d. If the procedural default [*35]
can be attributed to counsel's constitutionally
inadequate representation, that failing can serve as
cause, so long as the ineffective-assistance-nf-raiinsel
claim was presented to the state courts.

If the ineffective-assistance claim was not presented 1o
the state courts in the manner that state law requires,
that claim is itself procedurally defaulted and only can
be used as cause for the underlying defaulted claim if
the petitioner demonstrates cause and preiudice with

To establish prejudice, a petitioner must demonstrate
that the constitutional error "worked to his acfual and

1a1s 10 eslauish Cause 10 excuse a proceaural aelauit, a
court does not nead to address the is=ue of nreindice

A narrow exception to the cause-and-prejudice
requirement exists where a constitutional violation
"probably resulted" in the conviction of one who is
"actuallv innocent” of the crime for which the nperson was

by clear anc convincing evigence that, but tor
constitutional error, no reasonable juror [*36] would
have found the petitioner eligible for the death penalty
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DISCUSSION

First, Third, and Fourteenth Grounds for Relief

Ineffective Assistance of Trial Counsel

Lang claims that his trial counsel's perfermance denied
him his Sixth Amendment right to effective assistance of
counsel. Specifically, he complains that counsel:
1. Failed to investigate, develop, and present
significant mitigaticn evidence;
2. Failed to challenge weak DNA evidence;
3. Compared the jury to a lynch mob;
4. Failed to question the entire jury regarding Juror
386, who was related to Cheek;
5. Failed to contest prejudicial testimony;
6. Failed to test Walker's clothing;
7. Failed to move to seal the prosecutor's file;
8. Failed to object to instances of prosecutorial
misconduct and improper evidence admitted during
the culpability phase of trial;
9. Failed to object to Walker's prior consistent
statement;
10. Referred to Lang's childhcod as "normal™;
11. Broke promises made to the jury during opening
argument in the mitigation phase of trial; and
12. Failed to object to various instances of
prosecutorial misconduct during the mitigation
phase of trial.

(Doc. 33 at 12—45, 59—74, 119—28). Because [*37]
Lang presented each of these claims to a state court,
which adjudicated each claim on its merits, each claim
is preserved for federal habeas review.

Ineffective Assistance of Counsel: Standard

The Sixth Amendment right to the effective assistance

nf rruineal at trial "ie a hadraclk nrincinla in Ane inetica

TeQr TOr rlAImMSsS OT INeTAarTive AssiatTanrae or collingsal Iin

gemonsirate mat Counsers errors were so egregious
that "counsel was not functicning as the ‘counsel
auaranteed the defendant by the Sixth Amendment.
Counsel's performance must fall "below an
opjecuve standard of reascnableness.” A
reviewing court must "reconstruct the circumstances of

counsel's challenged conduct” and "evaluate the

rondyct from counsel's perspective at the time.

Second, a petitioner must show that he or she was
prejudiced by counsel's errors with "a reasonable
probability that, but for counsel's unprofessional errors,
the result of the proceeding would have been different.
A reasonable probability is a probabilitv snffirient to
undermine confidence in the outcome.' "It is
not enough toc show that the errors had some
conceivable effect on the outcome cof[*38] the
proceeding.” (citation and quotation marks
omitted). Counsel's errors must be "so serious as to
deprive the defendant of a fair trial, a trial whose result
is reliable.’ Because ineffective-assistance-
of-counsel claims are mixed questions of law and fact,

a habeas court reviews such claims under

IS B IR "imraac~nshla annlicratinn® nronn I

Pravailinn on an ineffactiva-assictance-of-roingal claim

An ineffective-assistance claim can function as a
way to escape rules of waiver and forfeiture and
raise issues not presented at trial, and so the
Strickland standard must be applied with
scrupulous care, lest intrusive post-trial inquiry
threaten the integrity of the very adversary process
the right to counsel is meant to serve.

Id. (citations and internal quotation marks omitted).
"Judicial scrutiny of a counsel's performance must be
highly deferential" and "every effort [must] h~ mnde
eliminate the disterting effects of hindsight.'

"Strickland specifically commands that
a court ‘must Indulge [the] strong presumption' that
counsel 'made all significant decisions in the exercise of
reasonable professional judgment,” recegnizing "the
constitutionally [*39]  protected independence of
counsel and . . . the wide latitude counsel must have in

The Supreme Court has observed that the standards
imposed by Strickiand and § 2254(d) are both "highly
deferential;" applying both standarde tanathar raculte in
review that is "doubly" deferential
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Failure to Investigate and Present Mitigating
Evidence

In his first ground for relief, Lang complains that his trial
counsel were ineffective for failing to adequately
investigate, develop, and present mitigating evidence.
On postconviction review, the Ohio court of appeals was
the last court to address this claim on its merits. Lang
submitted forty-one exhibits with his petition to support
the claim, comprising nearly 300 pages (Docs. 18-4, 18-
5, 19-1, 19-2, 19-3 at 22482508, 2608—39; Doc. 19-3
at 2553—2655).2 The Ohio court of appeals ruled:

Our standard of review for ineffective assistance
claims is set forth in Strickland v. Washington. Chio
adopted this standard in the case of State v.
Bradley. These cases require a two-pronged
analysis in reviewing a claim for ineffective
assistance of counsel. First, we must determine
whether counsel's assistance was ineffective; [*40]
i.e., whether counsel’'s performance fell below an
objective standard of reascnable representation
and was violative of any of his essential duties to
the client. If we find ineffective assistance of
counsel, we must then determine whether or not
the defense was actually prejudiced by counsel's
ineffectiveness such that the reliability of the
outcome of the trial is suspect. This requires a
showing that there is a reasonable probability that
but for counsel's unprofessional error, the outcome
of the trial would have been different.

As an initial matter, we note that shortly after
appellant was indicted in December 2006, death
penalty-qualified counsel was retained and/or

2 These exhibits included: records pertaining to Lang's history
of behavioral and emotional difficulties, as well as that of his
mother and brother, including records from Johns Hopkins
Hospital, family services agencies and child welfare services
in Baltimore, Maryland, the Baltimore City Public Schools,
Kennedy Krieger Children's Hospital, Baltimore City
Counseling Center, Universal Counseling Services, Inc.,
Mercy Medical Center, the Gundry Glass Hospital, and
Baltimore City Local Coordinating Counsel; affidavit of Abigail
Duncan, a psychiatric therapist who provided therapy to Lang
from January to October 2002; affidavit of Bob Stinson, a
psychologist who evaluated Lang in conjunction with the post-
conviction proceedings; [*50] affidavit of his mother, Tracie
Carter; affidavit of Dorian Hall, a mitigation specialist
employed by the Office of the Chio Public Defender; and
records reflecting the efforts of Lang's trial team to obtain
mitigating evidence.
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appointed to represent him. That same month,
counsel filed a request for discovery and a motion
for funds tc hire a defense investigator, a
psychological expert and a mitigation expert.
Accoerding to the court's docket, before the month of
January 2007 was cver, defense counsel had filed
thirty seven motions cn appellant's behalf. In all,
counsel filed over eighty-two motions, including a
motion tc permit defense to admit all relevant
mitigating evidence. . ..

The focus of appellant's present argument pertains
to his [*41] representation at his mitigation hearing.
At that time, appellant's counsel called two
witnesses, appellant's mother and half-sister, to
relate the harsh circumstances of appellant's
childhood. Appellant's mother, Tracie Carter, first
described how she met Edward "Coffee" Lang, Sr.,
appellant's father, who was her landlord when she
was a 19-year-old single mother of a two-year-old.
Unable to afford the rent, she exchanged sex with
Lang, Sr. (hereinafter "Coffee") for being able to
stay in her apartment. According to Carter, she
maintained a relaticnship with Coffee, even though
he was physically abusive to her and abused
heroin, cocaine, and alcohol. Carter, as well as his
half-sister Yahnena, proceeded at the mitigation
hearing to portray appellant's abuse-filled
childhood.

As part of his PCR petition, appellant provided
additional documentation of his troubled life.
Evidence was supplied that Coffee was around
appellant for part of his toddler years, before Coffee
went to prison. But during this pericd of time,
according to a 1991 report, Coffee sexually abused
appellant. During that same time pericd, appellant
and his siblings also "witnessed Coffee tying their
mother up [for] 3-4 [*42] days, ordering her to
perform fellatio, stabbing her in [the] chest with a
pair of scissors, shooting her in the back of her leg,
shooting windows out, cursing at her, beating her
up, and attempting to set the house on fire with
them in it." In addition, the children reportedly had
"withessed Coffee raping [their mother] on several
occasions."

Furthermore, appellant's older brother began acting
out towards his siblings and mother. When the
brother was 6 years old, he reportedly attempted to
smother his mother to death and "brutally beat his
siblings," including pushing his half-sister Yahnena
Robinsen down the stairs and hitting appellant
(then 3 years old) in the head with a baseball bat.
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He also reportedly acted out sexually towards
appellant and Yahnena, ordering them to perform
oral sex on him. The brother was eventually
admitted to a psychiatric hospital.

This phase of appellant's childhood ended when he
was about ten years old. Because of court-ordered
parenting time, Coffee took appellant from
Maryland at that time on what was supposed to be
a two-week visitation in Delaware. However, Coffee
did not return appellant to his mother, Tracie Carter,
for nearly two vyears. During the [*43] time
appellant lived with his father, he endured physical,
sexual, and emotional abuse. Appellant was forced
to stay in his bedroom for days at a time, and he
was repeatedly beaten with "anything in reach.” In
addition to enduring the physical abuse, appellant
was falsely told by Coffee that his mother was
dead. Appellant, at this young age, began using
drugs.

When he was reunited with his mother, appellant
was wearing the same clothes that he had been
wearing when he left two years before. Tracie
Carter described him at that time as "fragile” and
undernourished. He was covered in bruises, had a
cigarette burn on his back, and he had a gash on
his hand. Emotionally, he was withdrawn, moody,
and defiant.

The years that followed appellant's stay with his
father included numerous psychiatric
hospitalizations and more than one suicide attempt.
During those vyears, appellant described to his
counselors the abuse he suffered at the hands of
his father, and he acknowledged anger and hatred
toward him. Appellant's counselors observed his
ongoing fear that his mother would abandon him,
and they observed his inability to restrain himself
from ™acting first' as a defense.”

Apparently, appellant [*44] did experience frequent
periods of abandonment by his mother. Appellant's
psychiatric therapist, Abigail Duncan, who worked
with appellant when he was approximately fourteen
years old, recalled in her affidavit a time when
Tracie Carter moved out of the family home with
her boyfriend and appellant's youngest brother. She
left appellant alone with his older brother and his
sister Yahnena, "and would return just to check on
them." According to Duncan, appellant's life lacked
structure and consistent treatment.

Despite this, appellant later performed "well in
school . . . when he was living in a group home
receiving proper medication for his mood disorder.”

A37

When he received needed psychotropic medication,
"[h]e attended all his classes and performed above
average academically." But as soon as "[h]e
ceased taking his medication, his emotional and
behavioral status quickly deteriorated.”

In September 2004, appellant completed a
residential treatment program at Woodbourne
Residential Treatment Center in Maryland. He was
returned to his mother's care with instructions that
he needed to deal with the trauma from his early
childhood, but he never really did. Furthermore,
appellant never finished high [*45] school, but he
got a job with the census department. He moved in
with his baby daughter and the child's mother. But
that potential for stability didn't last long, as
appellant left the area he'd known his whole life and
moved to Ohio.

Appellant's chief challenge under the Strickliand
standard for allegations of ineffective assistance is
that his defense counsel allegedly waited until the
last minute to gather mitigating evidence; thus,
"compelling evidence was not available at the time
of his mitigation hearing." Appellant points to an
order from the trial court, filed June 13, 2007,
ordering release of records from Baltimore Social
Services as proof of counsel's delay in seeking
mitigation evidence. Appellant also faults the
allegedly brief time trial counsel spent with his
mother, Tracie Carter, as another example of failing
to fully investigate his background. As evidence
dehors the record to document these assertions,
appellant submitted the affidavit of Dorian Hall,
LSW, a mitigation specialist employed by the Ohio
Public Defender. In support, appellant directs us to
Rompifla v. Beard, wherein the United States
Supreme Court, quoting the 1982 version of the
ABA Standards for Criminal [*46]  Justice,
recognized: "It is the duty of the lawyer to conduct a
prompt investigation of the circumstances of the
case and to explore all avenues leading to facts
relevant to the merits of the case and the penalty in
the event of conviction."

Nonetheless, our review of the additional
documentation at issue leads us to conclude that
the impact thereof is largely speculative. Appellant's
trial counsel had already presented mitigation
evidence about appellant's youth and the horrors of
his life growing up. The record further does little to
persuasively show a lack of investigation by trial
counsel of appellant's background. Regarding the
release of records order, few conclusions can be
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reached therefrom as to what records were
provided in 2007 based on appellant's authorization
and what value, if any, the records provided to
appellant's mitigation team. Finally, in regard to the
Ohio Public Defender affidavit, the evidence therein
was given minimal weight because of the interest of
the employee in the outcome of the litigation and
because she had no direct knowledge of the

conversations between Tracie Carter and the
mitigation attorneys.
Furthermore, as the State correctly notes,

appellant's [*47] mother and half-sister presented a
detailed picture of his youth and development. They
testified to his varicus excursions intc the mental
health system and his treatment at the hands of his
biological father. Appellant does not deny that his
trial counsel interviewed various members of his
family. Although Tracie Carter was able to recall
that appellant had been in a psychiatric facility more
than twenty-eight times, appellant points out that
his mother was unable to articulate the identity of
his mental health disorders, other than in lay terms,
and he calls into question trial counsel's decision
not to utilize a psycholegist or mental health
counselor at mitigation.

However, we remain mindful that "[a] defendant is
entitted to a fair trial but not a perfect one."
Likewise, trial counsel is entitled to a strong
presumption that all decisions fall within the wide
range of reasonable professional assistance. In the
case sub judice, the trial court determined that the
strategy of trial counsel was to treat appellant's
mother as a sympathetic character and not to
portray her in a negative light, a strategy that easily
could have been derailed with excessive
information about her role [*48] in appellant's
unfortunate upbringing. It is also not unreascnable
to surmise that additional records may have also
damaged appellant himself. As the trial court aptly
noted, trial counsel's approach at mitigaticn was to
"humanize" appellant's difficulties, rather than
present them in detailed scientific terms. Trial
counsel thus developed a mitigation strategy which
allowed the jury to adequately weigh the mitigation
evidence against the evidence of dual murder
produced at the guilt phase of the trial. We reiterate
that the Ohio Supreme Court has recognized the
effect of hindsight and has warned against second-
guessing as to counsel's assistance after a
conviction.

Furthermore, considering the second prong of
Strickland, we note that after reviewing the
evidence presented by appellant in his PCR
appendix, the ftrial court consistently reached the
conclusion throughout its written decision that even
if more evidence would have been presented at
mitigation, the outcome would not have been
different. We are unable to conclude the trial court's
conclusions in this regard were unreasonable,
arbitrary, or unconscichable. The reccrd clearly
indicates that appellant's mental iliness and
childhood [*49] were presented to the jury through
the mitigation witnesses, which the jury most likely
credited given its recommendation of a life
sentence for the Burditte kiling. We are
unpersuaded that additional and more detailed
evidence about appellant's upbringing and mental
health issues would have created a reasonable
prcbability that the jury would have recommended a
life sentence, rather than the death penalty, for the
Marnell Cheek killing.

{internal citations
omiueq).

Counsel in capital cases has an "cbligaticn to conduct a
thorough investigation of the defendant's backaround”
for mitigation purposes. In
Strickland, the Court notec hart a capnal seniencing
proceeding "is sufficiently like a trial in its adversarial
format and in the existence of standards for decision™
such that counsel's role in the two proceedings is
comparable: "to ensure that the adversarial testing
process works tc produce a iust result under the

mnenecuve wnere peuuoner nada an  excruciaung e
history” but counsel focused exclusively on defendant's
direct responsibility for murder}. But, "the duty to
investigate does not force defense lawyers to scour the
glcbe on the off chance something will turn up;
reasonably diligent counsel may draw a line when they

hauva nnnd raaenn tn think fiirthar invectination wnnild ha

Inerecuveness case, a parucular gecision not 1o
investigate [*61] must be directly assessed for
reasonableness in all the circumstances, applying a
heavv measure of deference to counsel's judgments.”

Lang claims the state court of appeals decision denying
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his ineffective-assistance failure-to-investigate claim
was contfrary to, or an unreasonable application of,
Strickland. Thus, this Court must examine whether the
Ohio court of appeals acted unreasonably in finding that
Lang: had not overcome the strong presumption of
competence by proving his counsel's deficient
performance in his preparation for, and presentation
during, the sentencing phase of the ftrial; or failed to
demonstrate a reasonable probability that a jury
presented with this additional mitigating evidence would
have recommended a different sentence. See

Investigation. Lang faults his trial counsel for failing to
discover ™all reasonably available mitinating evidence™
(Doc. 16 at 88 {quoting

(emphasis remecved)}. He argues tnart mial counsel aiq
not "meet with mitigation witnesses, ensure experts and
the investigator had sufficient resources, including time,
to collect and review records, evaluate Lang and his
family, develop a coherent mitigation strategy, and seek
appropriate expert [*52] evaluation of Lang™ {Doc. 16 at
18). For support, Lang points to his mother's affidavit, in
which she avers that she met with his trial counsel only
briefly in April 2007 and again for about three hours the
day before she testified. She further states that she met
with Lang's mitigation specialist, James Crates, for
twenty-five minutes when he traveled to Baltimore in
June 2007 requesting her help obtaining Lang's medical
records (Doc.18-4 at 2255). Lang also notes that his
expert psychologist, Jeffrey Smalldon, sent a fax to
Lang's counsel on July 9, 2007, asking, "No Lang
records yet, | gather . . . ??" (Doc. 19-3 at 2654). And,
on July 18, 2007, Smalldon wrote in a note, "Per J.
Crates — lots of case-relevant recs. just coming in now"
(Doc. 19-3 at 2655). Finally, Lang cites a letter that
Crates received from the Baltimore Department of
Social Services on July 12, 2007, two days after the trial
had begun, stating it was providing records regarding
Lang's foster care and that additional records would be
"forthcoming shortly” (Doc. 19-3 at 2653).

First, as the Ohic court of appeals noted, Lang's claim is
speculative, and the record fails to show a
constitutionally inadequate investigation. [*53] Rather,
the record demonstrates that trial counsel, Crates, and
Smalldon, did a substantial amount of mitigation
investigation well before the trial began. As the Ohio
court noted, shortly after their appointment, trial counsel
filed a request for discovery and a motion for funds to
hire a defense investigater, a psychological expert, and
a mitigation expert, which the court granted. Within two
menths, trial counsel had filed thirty-seven motions on

Lang's behalf. And by the end of trial, they had filed over
eighty-two motions, including a moticn to permit the
defense to admit all relevant mitigating evidence (Doc.
17-1 at 1—23).

Moreover, Crates' first invoice indicates that he began
reviewing documents as soon as he was hired, on
January 8, 2007. He made consistent efforts to obtain
records beginning with his "[ijnitial contact with
Baltimore" on February €, 2007. But on June 14, he
wrote a memo regarding "difficulties in [r]etrieval" (Doc.
17-3 at 807—09). Similarly, Smalldon's invoice
demonstrates that he spent several hours reviewing
"discovery" soon after he was hired, repeatedly
consulted with Crates and ftrial counsel from January
through July, reviewed records in June, and interviewed
and assessed [*54] Lang twice, in January and June,
for more than eighteen hours {Doc. 17-5 at 1398).

Finally, the trial court confirmed with trial counsel during
pretrial hearings that the mitigation experts had
"everything they need[ed]" to proceed to trial, and that
the mitigation specialist in particular was "on top of
everything” (Doc. 22-1, Tr. of June 27, 2007 hearing at
30; Tr. of June 13, 2007 hearing at 24). In addition, after
the parties rested in the mitigation phase, the trial court
questioned trial counsel about their preparation efforts
for this phase of the trial:

The Court: | would indicate that just for the record,

that as part of the trial preparation in this matter the

Court had provided at the defense request various

experts and other tools that were made available.

The Court authorized the expenditure of funds for

defense to explore the mitigation in this matter.

And, counsel, that was followed through with all of

that; is that correct?

Mr. Koukcutas: Yes, Your Honor, it was.

The Court: In fact, cne of the experts was here

today in the courtroom.

Mr. Koukoutas: That is correct.

The Court: That was?

Mr. Koukoutas: James [Crates].

The Court: And | note that you were advising with
him from time to [*65] time throughout the course
of the mitigation; is that correct?
Mr. Koukcutas: That is correct.
The Court: Anything further you want to put on the
record?
Mr. Koukoutas: Not at this time, Your Honor.

(Doc. 22-3, Mitig. Tr., at 85—86.)

Therefore, the Ohio court did not unreasonably decide
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that trial counsel's efforts to prepare for the mitigation
phase of trial were constitutionally adequate.

Presentation of Evidence. Nor did the OChio court
unreasonably conclude trial counsel's presentation of
the mitigation evidence was constitutionally adequate.
Lang argues that counsel's "cursory investigation” led to
their "abandonment"” of "substantial psychological,
medical, social and education evidence” and the
"presentation of uncorroborated, incomplete and
inaccurate mitigation" through only two witnesses,
Lang's mother, Tracie Carter, and his step-sister,
Yahnena Robinson (Doc. 33 at 12, 28—29). He points
to his trial counsel's remark in closing arguments that
Lang had a "pretty normal childhood up until he was
ten" as evidence that trial counsel "were utterly ignorant
of their client's real history” {Doc. 33 at 29, quoting Doc.
22-3, Mitig. Tr., at 98).

This Court "begin[s] with the premise that 'under [*56]
the circumstances. the challenaed actionlsl miaht be
considered soun

{quoting
"strategic choices made after thorough Investigation ofr
law and facts relevant to plausible ontions are virtually
unchallengeable.' Thus, the
Court has held that counsel 1S not Inemective for

deciding to offer little or no mitigation evidence where
that dericinn ie haced nn aniind nrnfeacinnal indAameant

Here, the Ohio court accepted the trial court's
determination that trial counsel's decision to offer the
testimony of only Lang's mother and step-sister was
based on sound trial strategy. It concluded that counsel
sought "to treat [Lang's] mother as a sympathetic
character and not to portray her in a negative light" and
to "humanize [Lang's] difficulties, rathar than nracent
them in detailed scientific terms."
quotation marks omitted).

A court may infer from record trial counsel's strategic
basis for presenting (or not presenting) certain evidence
in mitigation:;

Although courts may not indulge post hoc
rationalization for counsel's decisionmaking that
contradicts the available evidence of counsel's

actions, . . . neither may they insist counsel confirm
every [*57] aspect of the strategic basis for his or
her actions. There is a strong presumption that
counsel's attention to certain issues to the exclusion
of others reflects trial tactics rather than sheer
neglect.

internal citations omitted).
Inal counsel articulated their strategy for the mitigation
phase of the trial during opening arguments:

I'm here to tell you about Edward Lang or Eddie as |
have come to know him as | have been meeting
with him quite often. | am here to tell you about
Eddie Lang, the person, the human being, not
Eddie Lang the name on a case number, the
Defendant. You will hear from two witnesses today.
They will tell you a little bit about Eddie and the kind
of person he is. And you will hear from his mom,
Tracey [sic] Carter and you'll also hear from his
half-sister, Yahnene [sic] Robinson.

(Doc. 22-3, Mitig. Tr., at 31.). Trial counsel reiterated the

same strategy during closing argument:
| told you that | wanted all of you to learn something
about Eddie, learn about who he was, is, where he
came from, | want to show you that he's not just a
name on a case file or a name that appears in the
newspaper, that he's an actual human being, he's
an actual person.

(Doc. 22-3,[*58] Mitig. Tr., at 95—96). The record
supports the Ohio court's conclusion that trial counsel
pursued a "humanizing" strategy.

Moreover, as the Ohio court reasoned, much of the
evidence Lang claims should have been presented to
the jury in mitigation would have been cumulative of
other evidence that was presented. The Ohio court
carefully examined and summarized the evidence Lang
presented during postconviction review. It concluded
that Lang's mother and step-sister presented "a detailed
picture™ of Lang's mental illnass and tha "hnrrara nf his
life growing up."

"[T]he failure to present addiional mitigating evidence
that is merelv cumulative of that alreadv presented does

The Ohio court also reasonably concluded that the
mitigating evidence Lang argues should have been
presented at trial may have exposed him to potentially
devastating rebuttal and cross-examination. See, e.g.,
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evigence-I1S-peller  approacn 10 miugaton  wnere It
wnuld have nnened doaor to evidence of past murders),

("Restricting testimony on
respondent's character 1o what had come in at the plea
colloquy ensured that contrary [*69] character and
psychological evidence and respondent's criminal
history, which counsel had successfully moved to
exclude, would not come in."™).

The records trial counsel did not offer in mitigation are
replete with references to Lang's violent and defiant
behavior. For example, Lang's postconviction expert
psychologist summarized hospital records from 2001 as
indicating that:
Edward's mother had reported that Edward was
unable to make or maintain friendships. He
struggled to accept consequences for his behavior
or take responsibility for his actions. Edward had
numercus psychiatric hospitalizations that year,
with extremely aberrant behaviors that included
repeated incidents of suicidal ideation, threatening
others, fire setting, and engaging in inappropriate
sexual behaviors . . . . Edward struggled with
frustration tolerance and impulse control problems
and had become aggressive and violent with peers.

(Doc. 18-4 at 2299). She wrote that in July 2003, Lang
"act[ed] out so severely that he was denied a placement
at the Chesapeake Youth Center, a residential
treatment center for violent and behavicrally disturbed
youth[,] because he was considered too violent for
placement at that site™ (id. [*60] ). In addition, in 2003 a
school psychologist reported:
On one occasion, Edward came to school stating
that he had been pursued in an attempted assault
by drug dealers who wanted to kill him for stealing
their stash of drugs. He was socon thereafter
arrested for destroying the intericr of his mother's
home in a violent outburst. During this period of
time, Edward was assigned to participate in
outpatient therapy through Johns Hopkins, but he
did not comply with his medication regimen.
(Doc. 18-5 at 2372). And in December 2006, Lang pled
guilty to a felonious assault while in county jail awaiting
his capital murder trial {Doc. 19-3 at 2610—20).

The records also contain a substantial amount of
information about Lang's mother that could have
undermined her credibility and the jury's sympathy for
her. Numerous governmental agencies documented
how she neglected, abused and abandoned Lang and

his siblings (see, e.g., Doc. 19-3 at 2627—39).

Thus, Lang has not "overcome the presumption that,
under the circumstances, the challenaed action miaht
he considered sound trial strategy.'

quotaticn marks omitted).

Prejudice. Nor did the Ohio court unreasonably
conclude that trial counsel's performance during [*61]
mitigation did not prejudice Lang under Strickland.
Lang's mother and step-sister testified to his troubled
childhcod and mental health problems. The records
Lang submitted during postcenviction review as
overlooked mitigation evidence also contained evidence
that could have damaged his mitigation case.
Considering these factors, together with the aggravating
circumstances the jury found, the Ohio court reasonably
decided that Lang cannot show a reasonable probability
that the jury would have imposed a lesser sentence if it
had been presented the additional "mitigation" evidence.,

Failure to Challenge Weak DNA Evidence

Lang asserts several claims regarding trial counsel's
performance during the guilt phase of his trial. He first
argues that trial counsel were ineffective for failing to
mount a “forceful" challenge to the State's DNA
evidence and "incorrectly conceding [during closing
argument] that there was a DNA 'match’ that identified
Lang as the principal offender” (Doc. 16 at 51). He
contends that trial counsel's deficient performance
regarding the DNA evidence prejudiced him because it
undermined his otherwise strong defense that Walker
was the shooter (id. at 51—53).

The Ohio Supreme Court [*62] rejected this claim:

First, Lang argues that his counsel were ineffective
by failing to forcefully challenge the state's DNA
evidence. However, the record belies this claim.
During cross-examination, defense counsel elicited
from Michele Foster, the state's DNA expert, that
there was such a small amount of DNA obtained
from the handgun that the DNA profile could not be
entered into the CODIS database. Counsel also
elicited from Foster, "[W]hen we say to a
reasonable degree of scientific certainty this person
is a source, that statistic has to be more than 1 in
280 billion."

Lang also argues that defense counsel should hava
maoved to sunpress the DNA evidence undel
{relevant evidence). As
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discussed in proposition IlI, the state's DNA
evidence was relevant because it tended to connect
Lang to the handgun used to kill the victims. In
addition, the trial court could have determined that
the admission of the DNA evidence outweighed any
danger of unfair prejudice, confusion of the issues,
or misleading the jury. Thus, this ineffectiveness
claim also lacks merit.

Next, Lang argues that his counsel were ineffective
by conceding that the DNA found on the handgun
matched his DNA. [*63] During closing argument,
his counsel stated:
"The gun. | was interested in noting how Mr.
Barr misstated the facts. He said Eddie Lang's
DNA is on the gun.
"That's not what | heard. | think the Crime Lab
people said that he can't be excluded. | think
that's what they said. | don't think they said it is
conclusive.

"Plus, there was some minor DNA that they
couldn't identify whose DNA it was. But maybe
I am wrong. Maybe they did say that. It is
conclusively Eddie Lang's DNA. Maybe that's
true." (Emphasis added.)

Counsel's argument was a poor attempt to rectify

his previous misstatements about the DNA
evidence. But Lang contends that defense
counsel's concession was unduly prejudicial

because there was no conclusive proof that his
DNA was found on the handgun. Even assuming
that counsel's approach was deficient, Lang fails to
establish prejudice under the Strickland test.
Evidence that Lang's DNA might be on the handgun
was not surprising, because the handgun was his.
Moreover, such evidence was not crucial to the
outcome of the defense case. Lang's defense was
that he gave Walker his handgun, and Walker shot
the victims. Thus, testimony that Walker's DNA was
not found on the handgun was [*64] the key
evidence, and testimony about Lang's DNA was
not. This ineffectiveness claim is rejected.

Lang argues the Ohio court acted unreasonably by
finding trial counsel's cross-examination of the State's
DNA expert adequate. The expert's testimony, Lang
argues, was "worthless, unreliable, unscientific, and junk
science" {Doc. 33 at 60). But he does not specify what
trial counsel should have done differently in his cross-
examination or explain why the State's expert's

testimony was "junk science," as opposed to just weak
evidence. Lang only states that trial counsel should
have moved to suppress the DNA evidence and
objected te Foster's testimony (Doc. 16 at 52). The Ohio
Supreme Court reasonably concluded that a moticn to
suppress or objections at frial would not have been
successful.

With regard to ftrial counsel's DNA-related remarks
during closing argument, Lang first argues the Ohio
Supreme Court assumption that trial counsel's conduct
was deficient is a "binding" determination under AEDPA,
or, alternatively, allows de novo review in this Court
because no state court adjudicated the issue on its
merits {(Doc. 33 at 60). But aside from providing no
authority for this assertion, [*65] and aside from the rule
that even summary adjudications by state courts are
considered adindications on the maerita for nurnnses of
AEDPA, see Lang
must still satisty pown prongs or »trickiana 1o orevail on
an ineffective-assistance claim,

(Lang asserts this argument In connectuon witn
many of his ineffective-assistance subclaims; this Court
rejects the argument as it relates to those claims as
well.)

Lang further asserts that the Ohio court's conclusion
that Lang suffered no prejudice as a result of counsel's
remarks during the closing argument is predicated on an
unreasonable determination of fact. He argues that the
Ohio court "found that the absence of Walker's DNA
was the critical fact but a review of the evidence and the
prosecutor's arguments reveal that the critical fact was
Lang's DNA and Foster's junk science testimony" {Doc.
33 at 61). He points to the following statement of the
prosecutor during his closing argument:
Then what else tells us that Eddie Lang is the
principal offender? This gun, right here, tells you
beyond a reascnable doubt that Eddie Lang is the
principal cffender.

Why? Because it is not human. It is the only thing in
this trial that is not capable [*66] of being
dishonest.

(id. at 61, quoting Doc. 22-3 at 1273—74). This
statement does not contradict the state court's
conclusion that the key issue in the case with respect to
DNA evidence was the absence of Walker's DNA on the
gun pointing to Lang as the principal offender, not the
possible presence of Lang's DNA on the gun.

Moreover, as the State notes, while trial counsel may
have misstated the expert's conclusion regarding the
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DNA on the gun as being "conclusively Eddie Lang's,"
trial counsel never conceded that the DNA identified
Lang as the principal offender (Doc. 23 at 59—60). The
distincticn is important. The Ohio court could reasonably
conclude that, during closing argument, trial counsel
dismissed as unimportant the presence of Lang's DNA
on his own gun.

Comparison of the Jury to a Lynch Mob

Lang further claims that his attorney lost credibility and
alienated the jury when he compared the jury to a lynch
mob. He argues the all-white jury could have perceived
the argument as accusing them of racial bias against
Lang (Doc. 16 at 54—55).

The Ohio Supreme Court addressed this claim on the
merits:

Second, Lang argues that counsel were ineffective
during final argument by comparing the jury [*67]
to a lynch mob. During final argument, trial counsel
stated:
"A lynch mob is made up of the same people
that make up a jury. They are citizens of the
community, employers, employees, taxpayers,
voters, they are the same people.
"So what separates them? One thing separates
a lynch mob from a jury and one thing only.
That's your oath of office.
"They {a lynch mob) are not interested in
evidence. They are not interested in the fact
that there is no forensic evidence linking Eddie
Lang to either one of those murders. They are
not interested in that.
"A jury is. A jury is interested, and they want to
know of four pecple in that vehicle on October
22, why do you run tests on three of them and
not the guy that got the deal?
"Why run tests on Jaron Burditte's clothes?
Why run tests on Marnell Cheek's clothes?
Why run tests on Eddie Lang's clothes, and
stop, come to a halt with Antonioc Walker's
clothes? Why?
"A jury, not a lynch mob, would be interested in
that. They are made up of the same people.

"Now, just because a jury takes an cath of
office does not mean that they have to act like
a jury. They can go in the jury room, close the
jury door, hey, let's flip a coin. So guilty, let's
go. [*68] Okay. Jury has spoken.

"But the preblem is violence was done to not
only the Defendant but beyond that. Viclence
was done to the system. If | am indicted, if the
Court is indicted, Prosecutor is indicted, if Mr.
Koukoutas is indicted, even if one of those
Deputies are indicted, the only safeguard we
have is the oath of office.
"Life will go on for everybody in this courtroom.
If you act like a jury or if you act like a lynch
mob."
Lang argues that trial counsel lost credibility and
alienated the jury when he made his lynch-mob
argument. Lang contends that the jury may have
perceived counsel's lynch-mob coemparison as an
attempt to play the race card, particularly because
an African-American counsel made the argument
on behalf of an African-American defendant.

Counsel for both sides are afforded wide latitude
during closing arguments. Debatable trial tactics
generally do not constitute a deprivation of effective
counsel. Trial counsel's lynch-mob argument
focused the jury's attention on their oath and
obligation as jurors. Counsel's argument also
highlighted the lack of forensic testing conducted on
Walker's clothing. Lang's claim that counsel's
argument alienated the jury by presenting [*69] the
imagery of racist brutality is speculative. Thus,
counsel's decision to make this argument was a
"tactical" decision and did not rise to the level of
ineffective assistance.

{internal citations
armiea).

The riaht to effective assistance of counsel extends to

wiae 1autuge In geclaing Now DEesT 10 represent a client,”
and counsel's tactical decisions in closing argument are
accorded deference "because of the broad ranne of
legitimate defense strategy at that stage."

"Judicial review of a defense attorney's summation I1s
therefore highly deferential and doubly deferential when
it is conducted through the lens of federal habeas.

Lang argues that the Ohio Supreme Court's decision
was unsupperted by the record and that trial counsel's
remarks "could have no genesis in tactic" (Doc. 33 at
62). Here, the state court reasonably determined that
defense counsel's lynch-mob argument was a strategic
attempt to emphasize to the jury their obligation to view
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the evidence carefully and critically. This strategy falls
"well within the ranna nf nrafeecinng|ly reasonable
judgments.’

Failure to Question the Entire Jury Regarding
Excused Juror

Lang next asserts [*70] that trial counsel were
ineffective because they did not request permission
from the court to question each juror about their
possible discussions with a juror who was removed from
the jury because she was related to Cheek {though not
by blood) (Doc. 16 at 55—58). The Ohio Supreme Court
summarily rejected this claim, reasoning that even if it
were 1o assume deficient nerfarmanrea hv cniinael | Aang
suffered no prejudice As
this Court finds no ment In Lang's underlying claims
regarding the trial court's failure to question each juror,
Lang cannot show prejudice for purposes of this Sixth
Amendment claim.

Failure to Contest Prejudicial Testimony

Lang complains that trial counsel failed to contest
prejudicial testimony that Lang's nickname was "Tech,”
and that Lang vomited after the murders and said "every
time | do this [i.e., commit violence or murder someone],
this same thing happens" (Doc. 16 at 58—59). The Chio
Supreme Court denied this claim findina the statements
did not prejudice Lang.

This Court agrees. The supposed connection between
the name "Tech" and gangs and gun violence was
never explained to the jury, nor is there an indication
that the jurors were aware of the connection.
Similarly, [*71] there were no additional references
during the trial to other acts of violence committed by
Lang, so it would be speculative to assume the jury
gave any weight to the vomit comments, either.

Failure to Test Walker's Clothing

Lang also argues that trial counsel were ineffective
because they failed to secure a forensic expert to
independently test the clothes Walker wore during the
murder. Lang asserts such testing would have produced
evidence to support his claim that Walker was the
principal offender (Doc. 16 at 59—60}. The Ohio
Supreme Court addressed this claim:

The pclice seized Walker's shoes and the hocded

sweatshirt he was wearing on the night of the

murders, but not his pants. Foster examined
Walker's shoes and hooded sweatshirt and found
no blood or trace evidence. Gunshot-residue tests
were not conducted on these clothes, because the
state never requested it.

Lang argues that defense counsel were ineffective
by failing to secure a forensic expert to test the
pants that Walker was wearing on the night of the
murders for bloodstains and gunshot residue.
However, counsel could not make such a request,
because the police never seized his pants. Thus,
this ineffectiveness claim lacks [*72] merit.

As for the other clothing, counsel's failure to pursue
independent testing of them appears to have been
a tactical decision. Moreover, defense counsel used
the state's failure to conduct testing of Walker's
clothing during closing arguments as a reason for
finding [Lang] not guilty. Finally, resolving this issue
in Lang's favor would be speculative. "Nothing in
the record indicates what kind of testimony an * * *
expert could have provided. Establishing that would
require proof outside the record, such as affidavits
demonstrating the probable testimony. Such a
claim is not appropriately considered on a direct
appeal.”

{internal citations
OmIed). 1NIS decision ages not unreasonably apply
Strickland.

Shifting his focus to postconviction proceedings, Lang
contends that "[t]he failure of postconviction counsel to
conduct this testing constitutes ineffective assistance of
postconviction counsel and serves as cause and
prejudice permitting this Court to grant discovery and an

avidantians haarinn An thie mattar " Ha ritae far cninnart

are INapposie.

In Martinez, the Supreme Court held that the
"[inadequate assistance of counsel at initial-review
collateral [*73] proceedings may establish cause for a
prisoner's procedural default of a claim of ineffective
assistance at trial’ The Court emphasized
that its holding In Martinez represents a "narrow
exception” to the procedural-default bar In
Trevino, the Supreme Court expanded the scope of
Martinez to apply when a state, by reason of the "design
and operations” of its procedural framework, permits but
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"makes it highly unlikely in a typical case that a
defendant will have a meaningful opportunity to raise a
claim of ineffective assistance of trial counsel on direct
appeal. And in Sufton, the
Sixth Circunt appuea 1revinn 10 1ennasses ineffective-
assistance claims. These
cases apply only to excusmy e pioceuurar uefault of
ineffective-assistance-of-trial-counsel claims in federal
habeas actions; they have no bearing on discovery or
evidentiary hearings relating to such claims.

Lang also argues that the state postconviction court's
denial of his request for discovery "means that the state
courts did not adjudicate this claim on the merits and
therefore the limitations of the AEDPA do not apply"
(Doc. 33 at 68). Lang cites no authority for this
proposition, which also fails.

Failure [*74] to Move to Seal the Prosecutor's File

Lang contends that trial counsel were ineffective
because they failed to ask the trial court to seal the
prosecutor's file for appellate review {(Doc. 16 at 60).
The Ohio Supreme Court rejected this claim;

Sixth, Lang argues that his counsel were ineffective
by failing to request the court t¢ seal the
prosecutor's file for appellate purpcses. Lang
contends that sealing was necessary to ensure the
complete disclosure of exculpatory evidence as
required by Brady v. Maryland. But the court was
not required to seal the prosecutor's file based on
speculation that the prosecutor might have withheld
exculpatery evidence. Moreover, we denied a
defense motion to seal the prosecutor's file that was
filed with this court. Thus, this claim is alsc rejected.

internal citations omitted}.

grantea a gerense Mmorton 10 seal INe prosecutors mes
and make the files part of the record for appellate
review. The Ohio
Supreme Lourt 1ater determined nat several documents
in the file satisfied the Brady standard for exculpatory
evidence that should have been disclosed to the
defense. [*75] It vacated the judgment
against the delenuam ana remanded the case for a new
trial

does not help Lang. "[Flederal habeas ccrpus

conaucung napeas review, a regeral court 1s Imieda o
deciding whether a conviction violated the Constitution,
laws, or treaties of the United States.”). "[A] state court's
interpretation of state law, including one announced on
direct appeal of the challenaed conviction, binds a

Failure to Object to Instances of Prosecutorial
Misconduct and Improper Evidence Admitted
During the Culpability Phase of Trial

Lang ccemplains that trial counsel failed to cbject to
numercus instances of prosecutorial misconduct and
the improper admission of evidence during the guilt
phase of trial {Doc. 16 at 60—61). The Ohic Supreme
Court summarily rejected this claim on the ground that
even if it were to assume deficient performance by
counsel, trial counsel's performance would not have
prejudiced Lang As this
Court finds no merm in Langs unaerying claims
regarding prosecutorial misconduct and trial error, Lang
cannot show prejudice for purposes of this Sixth
Amendment claim. [*76]

Failure to Object to Walker's Prior Consistent
Statement

Lang contends that trial counsel were ineffective for
failing to cbject to admission of Walker's prior consistent
statement (Doc. 16 at 61). The Ohic Supreme Court
again summarily rejected this claim on the ground that
even if it were to assume deficient performance bv
counsel. it would not have prejudiced Lang.

This Court finds no merit In Lang's
underiying claim regarding Walker's testimeny. As a
result, Lang cannot show prejudice on this Sixth
Amendment claim.

Reference to Lang's Childhood as "Normal”

Lang asserts trial counsel was ineffective for remarking
in closing argument that Lang had a "pretty normal
childhood up until he was ten." He argues the comment
was a "gross misrepresentation of the record and
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detrimental to [Lang]'s interest" (Doc. 16 at 106). The
Ohio Supreme Court addressed this claim:

Lang argues that his counsel misrepresented the
evidence during closing argument by telling the
jury, "You learned that [Lang] had siblings, that * * *
like the prosecutor said, pretty normal childhood up
untii he was ten" Lang argues that counsel's
argument misrepresented the evidence about his
childhood and was prejudicial.

Defense counsel's [*77] argument did not
misrepresent the evidence. Carter testified that
Lang did not meet his abusive father until he was
ten years old. As discussed in proposition XII,
Robinson also testified that before Lang was ten
years old, they "had a typical brother sister
relationship."

Counsel's argument also maintained defense
credibility and allowed the defense to focus the
jury's attention on defense counsel's argument that
addressed Lang's abuse after his father abducted
him. Thus, counsel's characterization of Lang's
early childhocod did not result in ineffective
assistance of counsel.

finternal citations
omitteq).

Considering all the evidence -- including the evidence
presented on postconviction review --Lang did not have
a "normal" life before age ten. But the Ohio court
reasonably determined that trial cocunsel's comment
during closing did not misrepresent the testimeny
presented in mitigation. That evidence centered on
Lang's experiences at the hands of his father whe, as
Lang's mother testified, was absent until Lang was ten
years cld.

Broken Promises Made to the Jury During Opening
Argument in the Mitigation Phase of Trial

Lang complains that trial counsel were ineffective
because they [*78] failed tc carry through on a promise
made during opening argument to present certain
mitigating evidence {Doc. 16 at 106—07). Specifically,
trial counsel promised to provide evidence that the
neighborhood in which Lang grew up was "one of the
most dangerous cnes in the State of Maryland" (Doc. 16
at 107(quoting Doc. 22-3, Mitig. Tr., at 96)). Trial
counsel also promised to offer evidence that Lang
suffered from suicidal thoughts (Doc.16 at 107). Lang
claims that this evidence would have "explained where

Lang came from, his emotional state, and shed light on
whether death was the appropriate sentence in this
case" (id.). He further argues that trial counsel's failure
to present this evidence "hampered their credibility in
the jurors' eyes [and] weaken[ed] Lang's overall
mitigation case" (id.).

The Ohio Supreme Court addressed this claim:

Lang claims that his counsel broke his premise to
present evidence showing that he grew up in "one
of the most dangerous" neighborhcods in
Baltimore. However, counsel did not make a direct
prcmise that he would present such evidence.
Rather, trial counsel told the jury, "[Y]ou will
probably hear the neighborhood is now known as
one of the most dangerous ones in the [*79] State
of Maryland." Thus, Lang has failed to show that his
counsel broke such a promise to the jury.

Lang also argues that his counsel broke a promise
to present testimeny that he suffered from thoughts
of suicide. During opening statements, defense
counsel stated that Lang was a "different person”
after he returned home following his abduction.
Counsel also stated, "You'll hear about Eddie's
thoughts of suicide."

Defense counsel presented no evidence during the
mitigation case that Lang had considered suicide.
Thus, counsel were deficient in failing to keep this
precmise. But Lang has not established that this
deficiency was prejudicial. He merely speculates
that such an cmission caused the defense to lose
credibility and weakened the overall defense case.
Accordingly, this claim is rejected.

The Ohio Supreme
Court's agecision Is nelther centrary to, nor an

unreascnable application of

Failure to Object to Various Instances of
Prosecutorial Misconduct

Lang ccemplains that trial counsel failed to cbject to
various instances of prosecutorial misconduct during the
mitigaticn phase of trial (Dec. 16 at 107). The Ohio
Supreme Court denied this claim because it found no
merit in the 801 underlvina prosecutorial-misconduct
claims. This Court
rejects the claim tor the same reascns.
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Cumulative Effect of Errors

Lang contends that the cumulative effect of his trial
counsel's performance violated his right to effective
assistance of counsel (Doc. 33 =t 74 Hawavar | ann
has not overcome the strong
counsel's performance lies witl
reasonable professional conduct

Nor has he shown prejud
conduct. Because L:
any of the alleged instances of inemecuve assistance or
counsel deprived him "of a fair trial, a trial whose result
is reliable,” he cannot show that the
cumulative ettect of these alleged deficiencies
amounted to ineffective assistance of counsel, see, e.q.,

cannot estanlisn consutuuonally Inefective assistance of
counsel}.

Fourth Ground for Relief

Ineffective Assistance of Appellate Counsel

Lang contends he received ineffective assistance from
his appellate counsel. He complains that appellate
counsel did not present the following issues on direct
appeal to the Ohio Supreme Court:

1. Trial counsel were ineffective for failing [*81] to
request, and the trial court erred by failing to sua
sponte provide, a limiting instructicn te the jury
regarding the proper use of a co-defendant's guilty
plea to complicity to commit murder;

and trial counsel were Ineftective tor tailing to object
to the Batson violation;
3. The trial court erred by denying access to the
grand jury transcripts of Walker's indictment;
4. The trial court erred by admitting evidence of
Lang's gang involvement; and
5. Trial counsel were ineffective for failing to
request permission from the court for a more
substantial group inquiry regarding the excluded
jurer.

(Doc. 16 at 62—70).

Because Lang presented these claims in a timely
application to reopen his direct appeal before the Chio
Supreme Court, an application that was summarily

denied (Doc. 18-4 at 2158}, he preserved the claims for
federal habeas review.

A criminal defendant is entitled to effective assistance of

rraineanl in tha Adafondant'e firet annaal ae a mattar ~f

aemonstrate that appellate counsel's perrormance was
deficient, and that the deficient [*82] perfermance so
prejudiced the appeal that the appellate proceedinas
were unfair and the result unreliable. See

But a criminal defendant does not have a constitutional
riaht to have everv non-frivolous issue raised on apbeal.

T1eUdiudingd 1ssues LU rdise Uun dbbed] die el W uie sourd

Issues are clearly stronger than tose presented|| will
the presumbtion of effective assistance of labpellatel

ciiatons emiteday).

Jury Instruction Regarding Walker's Plea

On direct appeal, appellate counsel did not argue that
(1) Lang's trial counsel was ineffective for failing to
request a limiting instruction related to the proper use of
Walker's plea of guilty to complicity to commit murder, or
(2) the trial court erred by failing to sua sponte provide
such an instruction (Doc. 16 at 62—64). For all of Lang's
ineffective-assistance-of-appellate-counsel claims
relating to failure to raise arguments regarding his trial
counsel's performance, the State argues it is "apparent”
that appellate counsel reviewed the record to identify
viable ineffective-assistance-of-trial-counsel
arguments; [83] indeed, appellate counsel raised other
Strickland arguments. The State argues appellate
counsel reasonably could have concluded that omitted
Strickland claims were less likely to succeed than were
the Strickland claims that were raised on direct appeal
(Doc. 23 at 61). The State does not address the
standalone claim of error regarding the ftrial court's
failure to sua sponte issue a jury instruction regarding
the jury’s use of the Walker plea.
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"To warrant habeas relief because of incorrect jury
instructions, [a petitioner] must show that the
instructions. as a whole. were so infirm that thev

notes e well-estaplisned principle mat ne guity plea
of a co-defendant cannot be used as substantive

evidence of a defendant's guilt, and that any use of a
rn-defandant's auiltv nlea tn imneach a withass miist ha

aoes NnoL cie any conuonmng supreme Lourt preceacnt
findina constitutional error in the failure to aive a limitina

regaraing ine polenualy prejuaicial emect ol speclalors’
courtroom [*84] conduct of the kind invelved here, it
cannot be said that the state court 'unreasonably
appli[ed] clearly established Federal law.™).

Moreover, even if AEDPA deference did not apply
because the state courts unreascnably applied clearly
established federal law in failing to grant a limiting
instruction, Lang cannot establish this error had a
"aihatantial  and iniurinus  effect  or  infllence  in

NI 2He (0 1INnuUence onl imne nnv S {(18cesmi e

overwneiming weignt o1 Ine evigence or Langs guir,
Lang has not established that the absence of the limiting
instruction he procposes had a substantial effect on the
jury's verdict.?

The Ohio Supreme Court did not contravene or
unreasonably apply clearly established [*85] federal
law in denying Lang's claim of ineffective assistance of
appellate counsel based on the trial court’s failure to
instruct the jury regarding Walker's plea or trial

3As noted above, Lang argues strenuously throughout his
Petition that the evidence against him at trial was weak and
therefore the constitutional errors that occurred during his trial
prejudiced him (see, e.g., Doc. 16 at 62, 85—886). This Court
rejects this argument, as will be discussed in greater detail in
relation to Lang's sufficiency-of-the-evidence claim.

counsel's failure to object to the jury instructions on that
ground. Batson violation

WnICh bars a party rom SIrKing potenual jurors on e
basis of race. Lang asserts appellate counsel should
have raised on direct appeal claims that (1) the ftrial
court violated the Equal Profection Clause when it
excused an African-American man from serving on the
jury, and (2) trial counsel was ineffective for failing to
ohject on that ground (Doc. 16 at 64—66). The State did
not specifically address this claim.

Under the Equal Protection Clause of the Fourteenth
Amendmenti, "no State shall . . . deny to any person
within its inrisdiction the enual nrotection of the law.”

The Equal Protection
Clause proninits a state rom tuying a defendant before a
jury from which members of his race purposefully have

ITOIM ISCHmnNawry Jury seiecuor exwends peyorda uiatl
inflicted on the defendant and the excluded juror to
touch the entire community. [Such procedures]
undermine public confidence in the fairness of our
system of justice.'

Under Baison, a[*86] three-step process applies to
evaluate a claim that a prosecutor used peremptory
challenaes to strike a potential juror on the basis of
race First, the court must determine if the
defendant has made a prima facie showing that the
prosecutor exercised a perempiory challenge on the
basis of race. Second, if the defendant
makes such a prirma racie snowing, the prosecutor must
nresent a race-neutral explanation for the strike.
"Although the prosecutor must present a
comprehensible reason, '[tlhe second step of this
process deoces not demand an explanaticn that is
persuasive. or even plausible': so lona as the reason is

“[Une Tact that a prosecutors reasons may pe rcunaed
on nothing more than a trial lawyer's instincts about a
prospective juror does not diminish the scope of
acceptable invocation of peremptory challenges, so long
as they are the actual reascns for the prosecutor's
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the defendant has carried his burden of provina

purposeful discrimination. See

"This final step involves evaluatng 'tne persuasiveness

of the justification' proffered by the prosecutor, [*87] but

'the ultimate burden of persuasion regarding racial

motivation rests with. and never shifts from, the
‘quoting
1es that

the faciallv vald reasons proffered bv the I[partv

cames aown 0 wnewner e uidl court 1mnas mne
prosecutor's race-neutral exolanations to be credible."

Dy, among CINer Taclors, e prosecutors aemeancr; py
how reasonable, or how imprcbable, the explanations
are; and by whether the proffered rationale has some
basis in accepted trial strategy." /d.

Trial-court findinas on the issue of discriminatorv intent

Ihere will seldcm be much evidence bearing on
that issue, and the best evidence often will be the
demeanor of the attorney who exercises the
challenge. As with the state of mind of a juror,
evaluation of the prosecutor's state of mind based
on demeanor and credibility lies "peculiarly within a
trial judge's province.

CIedipiily Jul ule praseCulul s expidiiduurnl yues 1w Lie
heart of the equal protection analysis, and once
that [*881 has been settled, there seems nothing left to
review.' Thus, "in the absence of excepticnal
circumstances, |habeas courts should] defer to state-
court factual findings.

Lang argues the trial court improperly excused Juror
405, an 81-year-old African-American man. The
prosecutor offered a race-neutral reascn for the
peremptory challenge: Juror 405's apparent confusion
during questioning, confusion that deputies and the jury
commissioner confirmed (Doc. 22-2 at 746—47). Lang's
counsel objected on the ground that Juror 405 was one
of only four African-Americans left on the venire panel
(id. at 747). The judge then questioned the man as
follows:

The Court: . . . | think maybe you are the senior
member of this jury panel in terms of you are 81, is
that correct?

Juror No. 405: Yes.

The Court: Is your health okay that you are able to
be able to stay with us and everything is ckay from
that standpoint?

Juror No. 405: Well, the only thing is my wife is sick
and under a doctor's care. | don't have nobody but
my daughters to take care of her, and they are
working.

So that's the only consideration that | have.

The Court: How about your own perscnal health?

The reason | ask is that one of the Jury [*89]
Commissioners had indicated to me that you had
had some confusion as to when you were
supposed to come back or not come back.

Juror No. 405: Yeah, | did have.

The Court: Okay. Are you being able t¢ understand
everything that has been going on here in the
courtroom?

Juror No. 405: Yeah.

The Court: Have you? Ckay.

(Id. at 748—49). The prosecutor again stated the basis
for his challenge, adding Juror 405's concerns about his
wife and his own physical condition. The trial court
agreed that it had noticed the potential juror was "a little
unstable on his feet." The trial court explained that it
questioned Juror 405 to confirm the jury commissioner's
account of his confusion, and not because the trial court
doubted the prosecutor's basis for the challenge (id. at
751). The ftrial court then granted the presecutor's
challenge {id.}.

Apparently believing the trial court addressed the
Batson challenge in tco curseory a fashion, Lang argues
the decision to excuse Juror 405 was constitutional
error. Not so. The trial court adhered to Batson's three-
step burden-shifting framework. The prosecutor
presented a reascnable rationale for challenging the
jurcr, grounded in record facts. "Once a prosecutor has
offered a race-neutral [*90] explanation for the
peremptory challenges and the trial court has ruled on
the ultimate question of intentional discrimination, the
preliminarv issue of whether the defendant has made a

tne prosecutors reascns Tor Ine cnalenge, and
independently concluded that Lang had failed to meet
his burden of proving intentional discrimination. This is
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sufficient under "[A] state court need not make
detailed findinne andracecinn all tha avidanra hafara it" tn
reach a

See alsc

a federar vourt 1aneu w dueqgudiely ueier w uig siwdwe
trial court's factual finding of no racial motive, even
though the trial court reiected the Batson objection
"without explanation"} "In the
absence of clearly established Supreme LCourt authority
requiring further elaboration,” the state trial court, "albeit
in abbreviated fashion, adequately and reasonably
conveyed its decision.”).

Further, Lang has not demonstrated that "excepticnal

circumstances” exist in this case that would permit this

Conrt ta raiact tha ftrial ~nnrt'e Ratson findings. See

The Ohio Supreme

LOoUrt dia not centravene |"91] or unreaschably apply

1or make an unreascnable determination of fact

when 1t rejected Lang's ineffective-assistance-of-
appellate-counsel claim based on Juror 405's removal.

Access to Grand Jury Transcripts

On direct appeal, Lang's appellate counsel argued the
trial court erred when it failed tc release certain grand
jury transcripts that led to Walker's indictment. Lang now
argues appellate counsel was ineffective for failing to
argue the grand jury transcripts contained relevant
mitigating evidence (Doc. 16 at 66—67). The State
counters that Lang essentially argues appellate counsel
failed to make convincing arguments in support of the
transcript-disclosure claim, not that appellate counsel
failed to raise that claim. "[A]ppellate counsel's choice of
arguments should be deemed virtually
unchallengeable," the State argues, especially "given
the lack of any indication that counsel failed to fully
review the record or conduct necessary research" {Doc.
23 at 61—62). This Court agrees. Moreover, the claim is
speculative. Counsel could not have argued that the
transcripts provided any particular evidence, much less
mitigating evidence, when appellate counsel had no
access to the sealed transcripts. [*92]

Evidence of Gang Activity

Lang contends that appellate counsel failed to cite the
"seminal Supreme Court authority” in support of his
argument, raised on direct appeal, regarding admission
of evidence that suggested Lang was a gang member
(Doc. 16 at 67—68). But Lang has not demonstrated

that counsel's failure to cite a particular case was
cbjectively unreasonable, or that the citation failure so
prejudiced Lang's appeal that the appellate proceedinas
wera 1infair and the result unreliable.

Voir Dire of Jurors Regarding Excluded Juror

Lang argues he received ineffective assistance of
appellate counsel because appellate counsel did not
argue trial counsel was ineffective for failing to request
that the ftrial court individually question jurors about
whether an excused juror spoke to them about her
relation to one of the victims (Doc. 16 at 68—70). For
reasons described below, this Court finds the trial court
did not err by failing to conduct juror-by-juror
questioning on this topic. Therefore, trial counsel was
not ineffective for not requesting juror-by-juror
questioning, and appellate counsel was not ineffective
for failing to raise a losing argument regarding trial
counsel's performance. [*93]

Second and Sixteenth Grounds for Relief

Jury Challenges

Lang argues he was denied a fair and impartial jury in
violation of the Sixth and Fourteenth Amendments,
raising juror-bias and jury-composition claims. His juror-
bias claim argues the trial court erred in the way it
removed a juror who was related to Cheek, one of the
murder victims (Doc. 16 at 48). His jury-composition
claim finds error in the trial court's failure to seat African-
American jurors {id. at 112).

Procedural Posture

Lang raised the jurcr-bias claim on direct appeal to the
Ohio Supreme Court. which adiudicated the claim on
the merits. He
preserved the CldInm 101 12ucidl 1rdpcds 1eview.

The State argues Lang procedurally defaulted his jury-
composition claim because the "Ohio courts” found res
judicata barred review of the claim (Doc. 23 at 92—94).
Lang raised the jury-composition claim in his
postconviction petition (Doc. 18-4 at 2239—41), and
submitted three exhibits to support the claim: (1)
information from the Stark County Jury Commissioner's
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Office explaining its juror selection process; (2) the
report of the Ohio Commission on Racial Fairness,
Commissioned by the Supreme Court of Ohio,
published in 1999; and (3} information from the U.S.
Census [*94] Bureau regarding Stark County's
population (Doc. 19-2 at 2509—85; Doc. 19-3 at 2586—
2607). He asserted that trial counsel were ineffective for
failing to ensure that the jury included African-
Americans (see Doc. 18-4 at 2239, T 125). Ruling on
Lang's postconviction petition, the trial court found it
"unclear" whether Lang was asserting an ineffective-
assistance-of-trial-counsel claim or a trial-error claim
(Doc. 19-5 at 2898). But it concluded that in either case
res judicata barred both claims because the issues
could have been raised on direct appeal, but were not
(see id. at 2899).

Lang then appealed the denial of his postconviction
petition to the Ohic court of appeals, raising both the
ineffective-assistance and trial-error claims {see Doc.
20-1 at 2953—54). The Ohio court of appeals
addressed only the ineffective-assistance-of-trial-
counsel claim (see id. at 3087—88), affirming the trial
court's application of res judicata to that claim. The court
noted that the Chioc Commissiocn on Racial Fairness
report Lang offered in support of his postconviction
claim was published in 1999, "well before [Lang's] . . .
trial, and [that Lang] pointjed] to no part of the report
that would have made a difference in his case"
( [*95] id.). The Ohio court of appeals' decision is the
last-explained state-court judgment regarding

procedural default of the jury-composition claim, and is
therafnre the fnrns of this Conrt's raview for nroradnral

relief on "any defense or any claimed lack of due
process that was raised or could have been raised by
the defendant at trial. which resulted in that iudament or

presents exira-recoro evioence 10 SuDOort a

"had no means of asserting the constitutional claim
there asserted until his discovery, after the judgment of
conviction, of the factual basis for asserting that claim,”
then the claim "was not one that could have been raised

. . . before the judgment of conviction, and hence could
not reasonably be said to have been . . . waived").

However, extra-record evidence will not overcome the
res judicata bar when "the allegations outside the record
upen which [a petitioner] relies appear so contrived,
when measured against the overwhelming evidence
in [*96] the record . . . as to constitute no credible
evidence . . . justify[ing] the trial court's application of the
principles of res iudicata" despite the extra-record
evidence Ohio courts have
limited this "new evidence” exception to extra-record
evidence that "demonstrate[s] that the petitioner could
not have anbealed the constitutional claim based ubon

The extra-record evidence must be "competent, relevant
and material," and meet a "threshold standard of
cogency; otherwise it would be too easy to defeat the
holding of Perry by simply attaching as exhibits
evidence which is only marginally significant and does
not advance the petitioner's claim beyond mere
hypothesis and a desire for further discovery."
(internal guotation marks and citation omitted).

If res judicata applies to a claim, it serves as an
adeauate and independent state around to bar review

Incorrect appuncaton or a state res judgicata ruie aoes not

VNIV s proceoural par ana msieau [nas] proceeaeu o
the merits of an ineffective-assistance claim when we
have concluded that Ohio improperly invoked its res
judicata rule"}}.

Lang argues that his jury-composition claim is not
procedurally defaulted because the Ohio postconviction

4For example, Ohio courts have found the following extra-
record evidence sufficient to overcome the res judicata bar:
evidence withheld by the state; a post-rial affidavit by a

witness stating that his trial testimony was false; and a DNA
f|nd|ng in & raca triad tn ~ranvictinn hafara tha trial 11ea ~f NIKNA

pvidrnce,
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court improperly apolied the res judicata rule to the
claim He points ¢

for the proposiion tat “[ujnaer wnio 1aw, a
petitioner properly presents a claim in postconviction
when the claim relies on evidence de hors the record”
(Doc. 33 at 134).

But it is clear in and related cases that a habeas
court cannot circumvent Ohio's res judicata doctrine and
reach the merits of any claim dismissed on res judicata
grounds because a petitioner presented some
supporting, extra-record evidence on postconviction
review. Rather, a habeas court may disregard the
procedural bar only where the extra-record evidence is
competent, relevant, and material. In Hill, a capital
habeas [*98] case, the petitioner presented an affidavit
of an addiction specialist who testified during the
mitigation phase of petitioner's trial. The addiction
specialist stated that trial counsel contacted him only
after the guilt phase of the trial; he did not meet the
petitioner until the morning he testified; and, had he
earlier evaluated the petitioner, he could have testified
about the petitioner's snecific addictiong, not simply
addiction in general

This Court has thoroughly examined the extra-record
evidence Lang submitted with his postconviction petition
in support of his jury-composition claim. For the reasons
explained more fully below, this Court finds that the
extra-record evidence would not have materially
changed the jury-composition claim that Lang could
have presented on direct appeal without the evidence.
Because the Ohio courts properly applied res judicata to
the iurv-composition claim. it is procedurally defaulted.
See

Lang further argues that his postconviction review
counsel's ineffective assistance should excuse
procedural default of the jury-composition claim,
asserting counsel failed "o fully and exhaustively
develop the factual predicate, including rebuttal of [*99]
facts that were onlv to be created bv the court of

CAMIAINICU auuve, LI SUpISHie WOl neid idl uie
"[inadequate assistance of counsel at initial-review
collateral proceedings may establish cause for a
prisoner's procedural default of a claim of ineffective
assistance at trial.’ Martinez applies only to
claims of ineffective assistance of trial counsel. See

(1ne wourt In mMarmnez opurporied 1o cram a narraw
exception t¢

We will assume
nat Ine supreme LOUM meant exacuy wnat it wrote.™).

Finally, Lang claims that the procedural posture of this
case makes procedural default "inappropriate.” He
contends that because he filed his postconviction
petition before completion of his direct appeal, the
postconviction court "suggest[ed] that the petitioner
brought this claim too soon, not too late" (Doc. 33 at
135). There is no authority for this argument. Lang
procedurally defaulted his jury-composition claim.

Merits Analysis

The Sixth Amendment commands that "[ijn all criminal
prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury" U.S. CONST.
amend. VI. The Sixth Amendment "reflect[s] a profound
judgment about the way in which law should be
enforced [*100] and justice administered. . . . Providing
an accused with the right to be tried by a jury of his

peers g[ives] him an inestimable safeguard against the
oorrint or ovarzealnns nrogecutor and aaainst the

Impartal |ury “lies at the very neart of due Drocess.”

capaple ana wiing 10 declge ne case solely on ne
evidence before it, and a trial judge ever watchful to
prevent prejudicial occurrences and to determine the
effect of such occurrences when they happen.”

Juror Bias

The Ohio Supreme Court addressed on direct appeal
Lang's second ground for relief, predicated on juror bias.
It first provided the following summary of the relevant
facts:
In proposition of law |, Lang argues that he was
denied a fair trial because one of the jurors was
related to Marnell Cheek, one of the victims.

Before she was seated as a juror, [Juror 386] failed
to disclose that her stepfather was Cheek's brother.
[Juror 386] failed to mention this relationship on
either her juror questionnaire or her pretrial-publicity
questionnaire. When asked to disclose her
"personal knowledge” about the shooting deaths,
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[Juror [*101] 386] wrote, "Well the newspaper
stated that both of them were shot execution style
in the back of the heads over drugs." When asked
to disclose what she had "heard, read, discussed or
seen" concerning the shootings "from any source
including * * * friends, neighbors, relatives, co-
workers or family," [Juror 386] wrote, "None."

[Juror 386] also failed to disclose her relationship to
Cheek during voir dire. [Juror 386] indicated that
she learned about the shootings from reading the
newspaper but provided no further information
about her relationship to Cheek during the
questioning.

Following the testimony of the state's first two
witnesses, the prosecutor notified the court that
Cheek's father had informed him that "[Juror 386]'s
mother is married to Marnell's brother." The trial
court stated that he would address the matter
during the "very next break."

After the testimony of two more witnesses, the ftrial
court, the prosecutor, and the defense counsel
questioned [Juror 386] about her relationship to
Cheek. [Juror 386] acknowledged, "My mom is
married to [Cheek’s] brother" and that she had
failed to previcusly disclose that information. [Juror
386] also stated that she knew two of the
spectators [*102] in the courtroom who were
related to her mother through marriage. [Juror 386]
stated that she had met Cheek and had attended
her funeral. However, [Juror 386] said that she had
not talked to her mother, other relatives, or anybody
else about the case. Despite her relationship to
Cheek, [Juror 386] stated that she could remain
fair. Finally, [Juror 386] stated that she had not
talked to any of the other jurors about her
relationship to Cheek.

Following questicning, the prosecution moved to
excuse [Juror 386], and the defense agreed. The
trial court excused [Juror 386] and instructed her
not to talk with any of the jurors about the case or
why she was excused from the jury. Before leaving
the courtroem, [Juror 386] reiterated that she had
not previously talked tc other jurors about this
matter.

Befcre the trial continued, the trial court informed
the jurors that [Juror 386] had been excused
because "she may have had a relative relationship
with either a witness or a party or somebody that
was involved in the case." The trial court then
asked the jurors as a group whether any of them
had had any discussions with [Juror 386] about this

matter, and they indicated that they had not. The
trial [*103] then resumed.

‘paragraph numbers
armiuea).

The Ohio Supreme Court first addressed Lang's claim
that Juror 386's presence on the panel tainted the rest
of the jury. It ruled:

First, Lang argues that the presence of [Juror 386]
on the jury, even for a short period of time, deprived
him of an unbiased jury. Yet "due process does not
require a new ftrial every time a juror has been
placed in a potentially compromising situation. * * *
Due process means a jury capable and willing to
decide the case solely on the evidence before it,
and a trial judge ever watchful to prevent prejudicial
occurrences and to determine the effect of such
occurrences  when they happen. Such
determinations mav prooerlv be made at a hearina

also Kkemmer (wnen Integrity Of Jury proceeaings Is
in question, court T"should determine the
circumstances, the impact thereof upon the juror,
and whether or not it was prejudicial, in a hearing
with all interested parties permitted to participate™).
Moreover, "a court will not reverse a judgment
based upon iuror misconduct unless preiudice to

Nothing in the record supports Lang's claim that
the [*104] jury was tainted by the presence of
[Juror 386]. Before being excused, [Juror 386]
assured the court that she had not talked to any of
the other jurors about her relaticnship to Cheek.
The other jurcrs also indicated during group
questioning that they had had no conversations
with [Jurcr 386] about this matter. Thus, Lang's bias
claim is speculative and unsupported by the
evidence.

paragraph numbers omitted).

Right to an Impartial Jury

The Sixth Amendment "guarantees to the criminally
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accused a fair trial bv a panel of impartial. 'indifferent’

TIpdiudl Jury 15 ONe 1 wilneri every Juiurn 1s  cdpduie drnu
willina to decide the case solelv on the evidence before

require a new twial every ume a |uror nas peen placed in

To hold that the mere existence of any
preconceived notion as to the guilt or innocence of
the accused, without more, is sufficient to rebut the
presumption of a prospective juror's impartiality
would be to establish an impossible standard. It is
sufficient [*1056] if the juror can lay aside his
impression or opinion and render a verdict based
on the evidence presented in court.

Moreover, in addition to AEDPA's
statutory presumption that state-court factual findings
are correct, the Court has emphasized that habeas
courts must qive "special deference" to a trial court

McDonough Power Equip. v. Greenwood. Lang
argues that the Ohio Supreme Court's analysis of his
iuror-bias claim contravenad or unreasnnahly annlied

FAFNIFVIAICY T VAIFVICFT FVONIEIPTIEY CISFTIe Iri2al 23 1IPFYE FILANEraIToIng

Juror sgb "lied In response 10 a maternal voir aire

5 The Ohio court did not mention McDonough in its decision. A
state court has adjudicated a claim "on the merits," and
AEDPA deference applies, regardless of whether the state

court provided little or no reasoning at all for its decision. "[A]
atata rnnirt nead nnt rite nr avan ha aware nf niir cacee 1INder

question," and that her presence on the jury "even for a
moment” violated Lang's right to an impartial jury,
warranting "automatic reversal" of his conviction (Doc.
16 at 45—46, 34; Doc. 33 at 47—48).

*{06] involved a products liability claim
based on a lawnmower accident. During voir dire,
plaintiffs' counsel asked prospective jurors, as a group,
whether anyone in the jurors' immediate family had
sustained "severe" injuries. A three-week trial resulted in
a defense verdict. Soon thereafter, plaintiffs discovered
a juror failed to disclose during voir dire that the juror's
son suffered a broken leg when a tire exploded.
Plaintiffs moved for a new trial, in part because the court
had denied their motion to approach the jury {a motion
not specifically based on the juror's failure to respond to
questioning about family member injuries). The district
court denied the motion for a new trial, finding the trial
had been fair in all respects. The Tenth Circuit reversed
the district court's judgment and ordered a new trial,
holding the juror's failure to respond to questioning
about a family member's injuries prejudiced the
plaintiffs' right to a peremptory challenge. The Supreme
Court reversed, holding that the plaintiffs were "not
entitled to a new trial unless the juror's failure to disclose
denied [theml their right to an impartial jury.”

McDonough thus recognized that a litigant ‘is
entitled [*107] to a fair trial but not a perfect one, for
there are no perfect trials.' ‘internal quotation
marks and citations omittea). Harmiess error rules, the
Court explained, embody the principle "that courts
should exercise judgment in preference to the automatic
reversal for 'error' and ignore errors that do not affect
the essential fairness of the trial." Id. The Court also
observed that voir dire is designed ™o protect [the right
to an impartial jury] by exposing possible biases, both
known and unknown, on the part of potential jurors.'
But on balance, the Court concluded the
"important end of finality" would be ill served if it were
"[t]o invalidate the result of a three-week trial because of
a juror's mistaken, though honest, response to a
question, [as that would] insist on something closer to
perfection than our judicial system can be expected to
give." "[Tlo obtain a new trial in such a
situation, a party must first demonstrate that a juror
failed to answer honestly a material question on voir
dire, and then further show that a correct response
would have provided a valid basis for a challenge for
cause.” "The motives for concealing
information may vary, the Court explained, [*108] "but
only those reasons that affect a juror's impartiality can
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truly be said to affect the fairness of a trial." /d.

The Sixth Circuit has interpreted the rule announced in
McDonough to apply only in cases where the juror's
failure to disclose information was deliberate. not merelv

where a Jurors raiure 10 respond 1¢ voIr dire questoning
is the result of an honest mistake, the pre-existing rule
applies, requiring proof of actual juror bias or. in
aveantinnal rirnmstances, implied bias

This view is supported by Jusuce
Blackmun's cencurring opinion in McDonough, joined by
Justices Stevens and C'Connor, in which he noted:

[In most cases, the honesty or dishchesty of a
juror's response is the best initial indicator of
whether the juror in fact was impartial. . . . |
understand the Court's holding not to foreclose the
normal venue of relief available to a party . . . .
[Rlegardless of whether a juror's answer is honest
or dishonest, it remains within a trial court's option,
in determining whether a jury was biased, to order a
post-trial hearing at which the movant has the
opportunity to demonstrate actual bias or, in
exceptional circumstances, that the facts
are [*109] such that bias is tc be inferred.

(Blackmun, J.,
CONCUITING).

Lang argues that he is entitled to relief under
McDonough. First, Lang claims Juror 386 "lied" about
her relationship tc Cheek during wvoir dire by not
answering the questions posed to her "fully, fairly or
truthfully," and that "her dishonesty was neither a result
of a misunderstanding nor a technical falsehood."
Second, Lang claims that if Juror 386 had been hcnest,
Juror 386 would have been challenged for cause (Doc.
33 at 47—48). But the Ohio Supreme Court made no
finding of deliberate concealment; it determined only
that .liiror 28R "failad tn disrlnea" the information. See

And Lang offers no
evigence of tne Jurors genperate dishonesty other than
conclusory assertions.

Moreover, the record does not establish that Juror 386
intentionally withheld information about her relationship
to Cheek. As noted by the Ohio court, many questions
posed to the jurors through questionnaires and voir dire
focused on the depth and source of the jurors'
knowledge about the victims' deaths and the criminal
case arising from their deaths (see, e.g., Doc. 22-1 at

142—48). The jurors also were asked if they had any
relationship to [*110] the judge, witnesses, or counsel
in the case (see, e.g., id. at 26, 54, 56—57, 59). This
Court reviewed the voir dire proceedings and
questionnaires, but found no question specifically asking
jurcrs if they were related to either Burditte or Cheek.
However, the trial court did ask if any of the potential
jurors or "somecne [who] is very close to [them]" had
any involvement in the criminal justice system, including
as a victim or offender (id. at 63—64). However, as
explained below, based on Juror 386's responses to the
trial court's questions after the parties learned of Juror
386's relationship to Cheek, Jurcr 386 apparently did
not consider Cheek someone "very close" to her. Thus,
Lang has not demonstrated that Juror 386 deliberately
concealed information, anc lces not apply
to this case.

Doctrine of Implied Bias. Lang argues in the
alternative that because Juror 386 concealed her
personal relationship with one of the victims, her bias
and the resulting prejudice sheuld be "presumed" (Doc.
16 at 46). Lana points to Justice O'Connor's concurring

Sucn a presumpuon (DOC. 10 al 40, pOC. 59 dl 4/—40).
This Court interprets Lang's presumed-prejudice
argument as based on the [*111] doctrine of implied
bias, the traditional avenue for relief in juror-bias cases
before McDonough.

Imnlied hiag is found only in "rertain 'axtrema' or

IS appropriaie “only ‘wnere ine relationsnip petween a
prospective juror and some aspect of the litigation is
such that it is highly unlikely that the average person
could remain impartial in his dealiheratinns 1inder tha

ing

However, the implied-bias doctrine is not supported by
clearly established Supreme Court precedent. In Smith,
the defendant discovered after his trial that, while the
trial was pending, the prosecutors handling his case had
learned {but nct disclosed that 2 inirar annliad far 2 inh
in the prosecutor's office.

The Court held neither the juror's condauct nor the
prosecutor's failure to disclose the juror's job application
denied the defendant due process. It
refused to impute bias to the juror, expiaining:
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due process does not require a new trial every time
a juror has been placed in a potentially
compromising situation. Were that the rule, few
trials would be constitutionally acceptable. The
safeguards of juror impartiality, [*112] such as voir
dire and protective instructions from the trial judge,
are not infallible; it is virtually impossible to shield
jurors from every contact or influence that might
theoretically affect their vote. Due process means a
jury capable and willing to decide the case solely on
the evidence before it, and a ftrial judge ever
watchful to prevent prejudicial occurrences and to
determine the effect of such occurrences when they
happen. Such determinations may properly be
made at a hearing like that ordered in Remmer and
held in this case.

Further, the Sixth Circuit repeatedly has expressed
doubt over the continued vishilibv of the imnlied-hiac
doctrine since Smith. See

("Courts that have reviewed the Smith decision,
including this circuit, have suggested that the majority’s
treatment of the issue of implied juror bias calls into

riactinn tha ~rantinniad vitalihs Af tha Adactrine "V caa afen

(same).

Moreover, even if the implied-bias doctrine were clearly
established federal law, Lang has not demonstrated the
doctrine applies here. When the trial court questioned
Juror 386 about her relationship to Cheek, she
immediately admitted her stepfather was Cheek’s
brother {Doc. 22-2 at 940). [*113] She explained to the
court that she lived with her grandparents in Ohio, not
with her mother and stepfather in Florida, and does not
"really talk to her [mother] that much” (id. at 941); "[i}t
had been a while" since she had seen Cheek (id. at
942); while she attended Cheek's funeral with her
stepfather, she denied knowing anything about her
death or the case, other than what she read in the
newspaper {id. at 943—46); and she did not talk to
anyone in her family about the case (id. at 944). She
assured the court that her relationship to Cheek did not
"cause [her] any personal prokblem™ or prevent her from
being impartial (id. at 943).

Juror 386's relationship to Cheek is not the type of close
relationship that permits application of the implied-bias

(unpubiisned) {"Even assuming Impllied pias I1$ sull a

basis for finding juror disqualification (@ question we do
not answer), the relationship at issue in this case (where
the juror's sister's husband's brother had been married
to the victim's daughter) is not sifficiently rlnse tn
warrant the doctrine's anplication."}),

(finding that even It implied
via> uullliie  wele ueally established federal law,
doctrine would not apply where one of the victims had
been married [*114] to a cousin of the juror's
stepfather).

Reasonableness of State Court Decision. The Ohio
Supreme Court's decision is consistent witf
and The Supreme Court defined the key inquiry
in Mcuonough as whether "the juror's failure to disclose
denied [the plaintiffs] their right to an impartial jury.'
see als¢ Blackmun, J., concurring) (1

agree with the Court that the proper inquiry in this case
is whether the defendant had the benefit of an impartial
trier of fact."}; "The pertinent
issue [in McDonougn| 1s wnetner a pany received a fair
trial by an impartial jury, keeping in mind that '[a litigant]
is entitled to a fair trial but not 2 nerfart nna far thara
are no perfect trials."™) (quoting

McDonough is based in harmiess-error principles.
In smith, the Court stressed due process principles,
finding the procedural safeguards of an evidentiary
hearing sufficient to protect a defendant's right to an
impartial jury

The Ohio court could reasonably conclude that Juror
386's brief presence on the jury did not affect the
fundamental fairness of Lang's trial by denying him the
right to an impartial jury. Juror 386's relationship to
Cheek was brought to the trial [*115] court's attention
on July 12, 2007, only hour into the trial and long before
the start of jury deliberations {Doc. 22-2 at 864). The
trial court found "no risk" that Juror 386 would talk to
other jurors prior to the first break on July 12, when
Juror 386 was questioned about her relationship to
Cheek (id. at 866). Juror 386 readily confirmed her
relationship to Cheek and admitted to attending Cheek’s
funeral with her stepfather {id. at 940, 943—44). She
denied saying anything to the other jurors about the
relationship (id. at 944—45). The trial court then granted
the parties' joint motion to exclude Juror 386 (id. at 948,
950), and questioned, as a group, the remaining jurors
about whether Juror 386 had spoken to them about her
relationship to Cheek. The remaining jurors were silent
(id. at 953). Trial counsel did not object to trial resuming
or move for a new trial on the ground of juror bias at any
fime.
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Reasonableness of Ohio Court Determination of
Facts. Lang also argues that the state-court decision
resolving this sub-claim violates § 2254(d}(2}, because
"the state courts had no basis for making the credibility
determination that is the foundation for full and proper
state court review of this issue” (Doc. 33 at 50). This
argument lacks merit. [*116] Lang first asserts that
"[tlhe presumption of correctness does not apply
because Ithe auestian ofl iuror bias is 'essentiallv ane of

SU)True, e supreme ourt inere opserveda ndl ne
determination of iurar bhias is "essentially one of
credibility." But it continued:

"As we have said on numerous occasions, the ftrial
court's resoluticn of such questions is entitled, even on
direct appeal, to 'special deference.' . . . The respect
paid such findings in a habeas proceeding certainly
should be no less.'

Lang next contends that "[tlhe state courts could not
make a credibility determination because no evidence
was taken about the impact of Juror 386 on the
remaining jurors” (Doc. 33 at 50). But as discussed
below, the Ohio Supreme Court reascnably determined
that the trial court conducted a hearing that comported
with due process, a hearing in which "[t]he other jurors .
. . indicated . . . that they had had no conversations with
[Juror 386] about this matter.'

Accordingly, in rejecting this claim, the Ohio Supreme
Court did not contravene or unreasonably apply clearly
established Supreme Court precedent, nor did it make
an unreasonable determination of fact. Lang's [*117]
juror-bias claim fails.

Timeliness of Juror's Removal. Lang further claims
that the trial court erred by not removing Juror 386 as
soon as it learned of Jurcr 386's relationship to Cheek.
The Ohio Supreme Court addressed this argument:
Second, Lang argues that the trial court erred by
failing to excuse [Juror 386] from the jury
immediately after being informed of the juror's
relationship to the victim. Lang contends that the
continued presence of [Juror 386] during the
testimony of twe more withesses tainted the jury.
Defense counsel requested that the trial court talk
to [Juror 386] before other witnesses testified, to
eliminate any risk that the juror's presence might
taint the jury. The trial court replied, "There is no
risk at this point. * * * We will do it at the very next
break. We will do it before this juror has any

oppoertunity to go down and talk to the jury. We
won't let the juror leave the courtrcom before she
has a chance to go down and talk to them." The
trial court then questioned [Juror 386] at the next
break, and the jurcr was excused before she had
had an opportunity tc talk with the other jurors.
Thus, this claim lacks merit.

(paragraph numbers
urtiea ).

Lang does not[*118] explain why the trial court's
decision violates & 2254(d)(1) or (d}{2). See. e.qa.

these clams, the panel declines to address |[the
defendant's] general assertions of misconduct in witness
questioning and closing statements."). Moreover, as
discussed below, the Ohic Supreme Court reascnhably
decided that the trial court's acticns with regard to Juror
386 comported with due process. This sub-claim fails.

Failure to Conduct a Remmer Hearing. Lang also
asserts that the ftrial court should have conducted a
proper hearing regarding Juror 386, following the
standards set forth in Remmer. The Ohio Supreme
Court denied this claim, reasoning,

Finally, Lang argues that the trial court failed to
conduct a hearing into the juror's misconduct and

ite maceaikhla Affant an tha Athar irmre Aac rennnired e

/4 UNIO SI 30 /£, 95—y, T9Y¥D UNo 1/1, 0DD
N.E.2d 643. Remmer set forth the procedures that
a trial court should follow for inquiring into possible
jury misconduct: "The trial court should not decide
and take final action ex parte * * * but should
determine the circumstances, the impact thereof
upon the juror, and whether or not it was prejudicial,
in a hearina with all interested parties permitted to

The trial court conducted a Remmer hearing in the
presence of the prosecutor, defense counsel, and
the accused. The trial court and both counsel
questioned [Juror 386]. During questioning, [Juror
386] discussed her relationship tc Cheek, admitted
that she had failed to disclose this information to
the court, and assured the court that she had not
discussed this matter with any of the other jurors.
Thereafter, the ftrial court questioned the other
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jurors as a group and obtained their assurance that
they had not discussed this matter with [Juror 386].
Neither the state nor the defense counsel objected
to the questioning or requested an additional
inquiry. Under these circumstances, we hold that no
further inquiry was required.

Nevertheless, Lang argues that the trial court was
obligated to individually question each of the jurors
to ensure that [Juror 386] had not spoken to them
about Cheek. The ftrial court asked the jurors as a
group: "Is there any member of the jury -- | will take
your silence if none did -- but is there any member
of the jury that she did discuss this with at all?" The
trial court then stated, "l take it by your silence that
she did not."

No case authority support's [*120] [sic] Lang's
position. "The scope of voir dire is generally within
the ftrial court's discretion, including voir dire
conducted during trial to investigate jurors' reaction
to outside influences." The trial court's questioning
and the jurors' negative response obviated the need
for individual questioning. Moreover, neither the
state nor the defense requested that the trial
counsel individually question the jurors following
this response. Thus, the trial court did not abuse its
discretion by stopping there. . ..

However, Lang contends that the trial court should
have individually questioned [Juror 387], because
the judge noted that [Juror 386] and [Juror 387]
were seated next to each other and had been
friendly. But [Juror 386] assured the court that she
had not talked to [Juror 387] about Cheek. [Juror
387's] silence during group questioning indicated
that she had not talked to [Juror 386] about her
relationship to any parties involved in the case. The
trial court was permitted to rely on [Juror 387's]
silence in determining that juror's impartiality. Trial
counsel's failure to ask [Juror 387] any questions
about possible conversations with [Juror 38€] also
indicated that the defense [*121] was satisfied with
[Juror 387's] response. Thus, the trial court did not
abuse its discretion by failing to interrogate [Juror
387]individually.

‘paragraph numbers
and Inernal ciEauons omiued).

"[TIrial judges are afforded considerable discretion in
determinina the amount of inauirv necessarv. if anv. in

superseded bv rule on other arounds as recoanized in

DAOSITION TO derermine e narire ana eexrent or mne

In Remmer, a criminal tax evasion case, the Court
observed that "[t]he integrity of jury proceedings must

naot he ieopardized bv unauthorized invasions.”

Thus, once a jury in a
cnminal case Is empaneled, “any private
communication, contact, or tampering directly or

indirectly, with a juror during a trial about the matter
pending before the jury is, for obvious reasons, deemed
presumptively prejudicial." /d. While the presumption is
not conclusive, the Court in Remmer held that the
government bears the burden of showing the contact
with the juror was harmless to the defendant. /d. When
informed of any improper communication with a juror,
the trial court T"should[*122] determine the
circumstances, the impact thereof upon the juror, and
whether or not it was prejudicial, in a hearina with all
interested parties permitted to participate.'

Lang contends that the Ohio court unreasonably applied
Remmer by shifting the burden to Lang to prove
prejudice when Juror 386's conduct was "presumptively
prejudicial® (Doc. 33 at 49). Lana is mistaken. The
Supreme Court modified the ule in Smith v.
Phillips, placing the burden on tne aetendant to show
actual orejudice from juror misconduct.

M"This Court has long held that the remedy tor

alegaunons of juror partiality is a hearing in which the
Aefendant has the annartinitv tn nrnve actnal hiae ™

wds dprogaleda in pdri py e SUprerme \OurL In oSirHir v.
Phillips, which held that the defendant has the burden to
show that there has been actual prejudice."} (emphasis
in original). The Court explained in Smith, "due process
does not require a new trial every time a juror has been
placed in a potentially compromising situation. Were
that the rule, few ftrials would be constitutionally
acceptable. . . . [I]t is virtually impossible to shield jurors
from every contact[*123] or influence that miaht
theoretically affect their vote.

The Court also noted that state-court tindinas are
presumptively correct in habeas actions

Lang also argues that the Ohio Supreme Court
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improperly applied Remmer by failing to question Juror
386 more extensively, or to question each juror
individually to determine bias (Doc. 16 at 48; Doc. 33 at
48—49). This Court disaarees The Ohic Supreme
Court complied witt In¢ vhen it decided
that the trial court's inquiry into Juror 386's potential
misconduct and its effect on the other jurors was
sufficient to comport with due process. The Ohio court
also reasonably determined the facts supporting its
decision.®

Jury Composition. Lang, an African-American, claims
the trial court and Stark County failed to ensure that
there were African-Americans on his jury in violation of
the Due Process and Equal Protection Clauses of the
Fourteenth Amendment and the Sixth Amendment's
"fair cross-section" requirement (Doc. [*124] 16 at 112).
Though this Court finds Lang procedurally defaulted the
claim, on its merits the claim fails.

"[Tlhe selection of a petit jury from a representative
cross section of the community is an essential
cemponent of the Sixth Amendment riaht to a iurv trial."

In order to establish a prima facie violation of the
fair-cross-section requirement, the defendant must
show (1) that the group alleged to be excluded is a
"distinctive" group in the community; (2) that the
representation of this group in venires from which
juries are selected is not fair and reascnable in
relation to the number of such persons in the
community; and (3) that this underrepresentation is
due to systematic exclusion of the group in the jury-
selection process.

Imore ran ndat ueir parucuiar panei was
unrepresentative, requires [this Court] to look at
the 'venires' from which ‘juries' are selected, . . . and it

has long been the case that defendants are not entitled
to a jury of any particular composition -- only to a panel
from which distinctive arouns were not 'svstematically

SLang requests discovery, an evidentiary hearing, and de
novo review on this, and several of his other claims. Because
the claims fail on other grounds as explained in this
Memorandum Opinion and Order, this Court denies this and
all other such requests made in Lang's Petition as moot.

Lang alleges the following facts to support this claim:

(1) there were no African-Americans [*125] on his

jury;
(2) after challenges for cause, only four African-
Americans remained out of ‘"around" 140

prospective jurors;

(3) the prosecutor "promptly" used a peremptory
challenge to remove Juror 405, to which defense
counsel objected and stated, "that's all that is left
from the initial jury pool of 140 some odd jurors";

(4) Stark County relies on voter registration as the
basis for gathering potential jurors;

(5) although African-Americans make up 7.5
percent of Stark County's population, "very few"
African-Americans were included in Lang's petit
venire.

(Doc. 16 at 112). The only evidence Lang offers to
support these allegations or tc demonstrate racial
disparity is the Ohioc Commission on Racial Fairness's
1999 report. The 1999 report is insufficient evidence to
meet the test or otherwise establish that the
racial composmion of Lang's jury violated his
constitutional rights. In relevant part, the 1999 report
merely notes various comments made at Commission
public hearings and lists recommendations for improving
mincrity representation in jury pools, like the use of
"driver's license records[ or] state identification recerds”
as additional sources for potential jurors (Doc.
16 [*126] at 112—13). Lang does not cite to portions of
the 1999 report showing "systemic exclusion” in Stark
County, Ohio. Indeed, the 1999 report recommends
further research to "determine accurately the pattern of
minority under-representation in juries in Ohic state
courts" {id. at 113).

Fifth, Eighth, Ninth, Tenth, and Fifteenth Grounds
for Relief

Trial Court Error

Lang claims the trial court committed numerous errors,
including:
1. Admitting unreliable scientific evidence ({fifth
ground for relief);
2. Denying access to grand jury transcripts (eighth
ground for relief);
3. Admitting prior consistent statements (ninth
ground for relief);
4_ Admitting prejudicial evidence (tenth ground for
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relief}), including
a. Walker's testimony that Lang wore red
clothing;
b. Dittmore's testimeny that he was part of the
police gang unit;
c. Testimony
"Tech™
d. Dittmore's testimony about drug dealing;
e. Walker's testimony that Lang vomited after
the murders;
f. Lang's recorded statement to the police;
g. Walker's testimony that he only learned later
what kind of gun Lang had; and
h. Testimony about unreliable DNA evidence;
and
5. Trivializing mitigating evidence (fifteenth ground
for relief).

regarding Lang's nickname,

(See Doc. [*127] 16 at 70, 82, 84, 86—88, 95—98, and
108). Lang claims each of these errors {or all the errors
together) violated his constitutional rights.

Procedural Posture

The Ohio Supreme Court addressed on the merits
claims 2, 4.a and 4.f and 5, as enumerated above.
Lana preserved these claims for federal habeas review.

However, Lang procedurally defaulted the remaining
trial-error claims (see Doc. 23 at 69—70, 72, and 84).
The Ohio Supreme Court found Lang waived these
claims because his trial counsel failed to obiect to the
avidence at trial See

Faiure w aanere w wunios wel-
established “contemporaneous objection rule" is an
independent and adeouate state around that bars

remains even Ir ine state appeliaie cCourt amrmea mne

trial ronirt’'e nilinn nn nlain-errar review R[Rea A n

Qoes NoL Consuwe a waiver 01 siale proceaural uaelduil
rules[.]").

Lang respends that because he received ineffective
assistance of trial counsel, this Court must excuse the
procedural defaults (Doc. 33 at 87—88, 99—100, 105).

Even considered [*128] cn their merits, this Court finds
the trial court either did not err in admitting certain
evidence, or committed only harmless error. Therefore,
Lang cannot show trial counsel's failure to object to the
evidence prejudiced him.

Merits Analysis

"[Fladeral hahaeaa cornna relief does not lie for arrara of

onay, we reempnasize inat It 1S Not e province or
a federal habeas court to reexamine state-court
determinations on state-law questions. In
conducting habeas review, a federal court is limited
to deciding whether a conviction violated the
Constitution, laws, or treaties of the United States.

Generally, "alleged errors in evidentiary
rulinas hv state courts are not coanizable in federal

COurts may rise 1w mne ievel Or aue process vioigauons |[I]
they 'offend[] some principle of justice so rooted in the
traditions and conscience of our peoble as tc be ranked

An erronecus evidentiary ruling is subject to harmless-
error review. A habeas petitioner may be entitled to
relief based on a constituticnal error at trial only if the
netitioner "can establish that [constitutional I*1291 errorl

error nas a “supslantal ana Injunnne aact of INTIUEnce
in determining the jury's verdict.’ "The proper
standard by which to gauge the injurious iImpact of the

ArdmniAATAe ~AF Annatitiodbianalhy Gnfiens AvriAd A AA in kA

MUITDDIVII Ul WIYM CyYiuciive. I_dllg dlguﬂb ular uie
expert testimony identifying him as a possible source of
DNA found on the murder weapon was unreliable and
should nct have been admitted. Even if this claim were
preserved for habeas review, it is meritless.
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This Court reviews this claim de novo. As noted above,
the Ohio Supreme Court found that Lang waived this
claim and conducted a plain-error review of the issue.
The Sixth Circuit has held that a state court's review of a
procedurally barred claim for plain error does not
constitute an "adjudication on the merits” under AEDPA.
Because AEDPA deference does not apply to such a
claim. a federal court reviews the claim de novo. See.

ImeL rns puraen unaer StrcKianda aespie nol peinyg anie
to demonstrate [*130] plain error, this analysis did not
constitute an 'adjudication on the merits’ of Benae's
ineffective-assistance-of-counsel claim.");

"Plain error analysis is more properly
viewed as a court's right to overlook procedural defects
to prevent manifest injustice, but is not equivalent to a
review of the merits.").”

The Chio Supreme Court provided the following factual
account:
Michele Foster provided expert testimony about the
DNA found on the handgun used in the killings. She
stated that DNA was detected from "at least two
individuals" at three different locations on the
handgun. The prosecutor then questioned Foster
about the comparison of Lang's and Walker's DNA
with the DNA found on the handgun:
Q: Do yeu have an opinion as to a reascnable
degree of scientific certainty as to whose DNA
appears on that handgun?

7 The Sixth Circuit generally follows this rule, "refusfing] to give
AFNDPA deference tn a state anbellate court review for nlain

at least one otnher case, e SIXN CIrcult nas "rocused on the
reasoning actually followed by the state court and not the
etandard Af raviaw annliad " fo (c|t|n£
for the excepuouny. 1 reniny v.

Metrisn, tne SiIXin Circurt neld that AEDPA deference applied
to a claim reviewed by a state court for plain error and
distinguished Benge on the ground that, in Fleming, the state
appellate court first determined the merits of the claimed errar
hefore holdina that it did not effect substantial rights

"Benge does not demonstrawc, as uic
uissent suygests, gl the state court’s application of plain-
error review per se insulated the claim from AEDPA
deference."). See alsc Sutton,
J., dissenting}. [*131] nere, me wunioc Supreme Court
reviewed Lang's claim only under a plain-error analysis, and
the general rule, permitting de novo review of habeas claims
reviewed only for plain error in state court, applies.

A: In this particular case, we can say that
Antonio Walker is not the major source of DNA
that we detected from the swabbing of the
pistol.

In this case we, based on our comparison, we
can say that Edward Lang cannot be excluded
as a possible minor source to the DNA that we
found on the weapon.

Q: When you say not excluded, what do you
mean by that?

A: Well, in this particular case, because we had
such low level DNA, we can't say to a
reasonable degree of scientific certainty that
this [*132] person is the source.

In this particular case, the chance of finding the
major DNA profile that we found on that pistol
is 1in 3,461," meaning that "1 of 3,461 people
could possibly be included as a potential
source of the DNA."

(paragraph numbers
omiteaq).

Lang complains that Foster's opinion was unreliable,
and the trial court erred in admitting it. First, Lang
argues that the DNA evidence's admission violated the
Equal Protection Clause of the Fourteenth Amendment.
He asserts that Ohio evidentiary rules and governing
case law allow a scientific expert to testify in a criminal
case in terms of "possibility.” In civil cases, an expert
must express opinions in "probability" terms. By
lowering the standard of admissibility for expert opinions
in criminal cases, he argues, Ohio's expert-cpinion
evidentiary rules undermine the reliability of evidence
and infringe on a criminal defendant's right to a fair trial
(Doc. 16 at 71—73).

The Ohio Supreme rejected this claim on plain-error
review, reasoning:

Ohio has a split application of

Criminal cases adhere to the D'Ambrosio standard
in allowing expert oninion in terms of possibilities to
be admitted under In contrast, Ohio
courts require expert opinions In civil cases [*133]
to rise to the level of probabilities before being
admitted unde

any person within I1ts jurisdiction the equal
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protection of the laws." The Equal Protection
Clause does not prevent all classification, however.
It simply forbids laws that treat persons differently
when thav are otherwise alike in all relavant

prulcoeLva
criminal defendants and civil litigants have vastly
different stakes and concerns and are not similarly
situated.

daltyuriicin . wvall e 1gjouicu Uouauac

‘paragraph numbers and
Internal citaticns cmitted). 1his Court agrees with the
state court's analysis.

The Equal Protection Clause "is essentially a direction
that all persons similarlv situated should be treated

ucaudlieiiy, Ve Jdispalidle Uedlliellil o dliuvwil, Lie syuadl
protection analysis to be applied is determined by the
classification used bv dovernment decision-makers."

As the Ohic Supreme Court reasoned, Lang cannot
prevail on this claim because he cannot show that
criminal defendants and civil litigants are similarly
situated. Criminal prosecutions and civil litigation are
governed by different [*134] laws and separate rules of
evidence and procedure; they implicate and protect
entirely distinct rights and interests. Indeed, the
Supreme Court has observed that "the equal profection
clause [does not] exact uniformity of procedure. The
legislature may classify litigation and adopt one type of
procedure for one class and a different tvoe for

INaiviaual Cormmued  pursudnt w crminalr proceaures
not similarlv sifuated to those committed invaluntarilv

similarly situatea 1 a civil llugant, tne 1act mat airmerent
atate rniles avist in ariminal and civil ~ontexte hrovides

It 1S clear frrom the purpose and nature of the penaltes

that civil contemnors are not similarly situated with
criminal contemnors.").8

Lang further argues that the admission of Foster's
testimony violated his Sixth Amendment right to
confrontation because "[nJo amcunt of cross-
examination could remedy the improper admission of
this evidence and the subsequent argument of the
prosecutor’ {Doc. 33 at 93). The Sixth Amendment's
Confrontation Clause protects a defendant's right "to be
confronted with the witnesses against him." U.S.
CONST. amend. VI. Lang's counsel effectively cross-
examined Foster, eliciting favorable testimony. Lang is
entitled to nothing more. ™[Tlhe Confrontation Clause
guarantees an opportunity for effective cross-
examination, not cross-examination that is effective in

whatavar wav  and tn whatovar avtant tha dafanca

Finally, Lang argues this evidence should have been
excluded under due [*136] process principles because
the prosecutor used it in an unfair manner during closing
arguments to show that Lang was the principal offender
(Doc. 16 at 73—76). "Unfair prejudice does not mean
the damage to a defendant's case that results from the
legitimate probative force of the evidence; rather it
refers to evidence which tends to suaaest decision on

cltations omitled). Nothing In Fosters lesumony was
improper. She did not "tell the jury that Lang's DNA was
on the gun” as Lang argues (Doc. 16 at 73). Rather, she

8The State contends that granting habeas relief based on
Lang's equal protection argument would violate limitations on
the retroactive annlication of a new canstitutional rule of

VI 1T DLIAms dlgy dlaGIL2 U2 UWSIGHIT 1 IGIAUVI] W LAy 2

seventh, eighth, eleventh, twelfth, thirteenth, [*135] and
seventeenth grounds for relief (see Doc. 23 at 63, 786—79, 81,
84—85, 87, 95—96). Here, and with regard to each of those
other claims, this Court will not address the complex rules that
navern annlication of Teaoue hecause the claims lack merit an

(=T IFIR =2 I ] (L] UyLauie

subsequent decision should be applied retroactively” where
the petitioner's claim lacked merit for other reasons).

TuIco uiaL ywveornl VYILIGLU G a
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clearly and accurately explained to the jury the results of
her testing, which showed that Lang "could not be
excluded" as a source of the DNA on the weapon.

Denial of Access to Grand Jury Transcripts. Lang
argues that the trial court erred by denying his request
for access to grand jury transcripts. The Ohio Supreme
Court addressed this claim:

Lang made various pretrial motions requesting the
names of the witnesses who testified before the
grand jury and the transcripts of the grand jury
testimeny. The trial court ruled that the defense had
failed to provide "any particularized need" for the
transcripts and denied the request. [*137] The trial
court also denied the defense moticn to disclose
the names of the grand jury witnesses. In a
subsequent judgment entry, the trial court stated
that it had reviewed the grand jury transcripts,
which included the testimony of four witnesses, and
determined that "the defendant has not provided a
particularized need for the transcripts” and has "not
met the burden to establish the disclosure" of them.
The trial court also found that "no exculpatory or
other information which must be disclosed to the
defendant exists within said transcripts." The
transcripts were sealed and made part of the
appellate record.

We have recognized a limited exception to the
general rule of grand jury secrecy: an accused is
not entitled to review the transcript of grand jury
proceedings "unless the ends of justice require it
and there is a showing by the defense that a
particularized need for disclosure exists which
outweighs the need for secrecy." A particularized
need is established "when the circumstances reveal
a probability that the failure to provide the grand
jury testimony will deny the defendant a fair trial.”
Determining whether a particularized need exists is
a matter within the trial court's [*138] discretion.
Lang argues that the trial court erred by failing to
disclose the grand jury testimony of his
codefendant, Walker. But review of the grand jury
testimony shows that Walker never testified before
the grand jury. Thus, this claim lacks merit.

Lang alsc makes a generalized argument that he
needed the grand jury testimony to prepare for
cross-examination of the witnesses and to
adequately prepare for his defense. Lang also
argues that he was unable to establish a
particularized need without knowing who testified at
the grand jury or the content of their testimony.

Lang's speculative claim that the grand jury
testimony might have contained material evidence
or might have aided his cross-examination does not
establish a particularized need.

Lang's assertion that he did not know who testified
during the grand jury or what they said provides no
excuse for failing to establish a particularized need.
Lang was required to show that nondisclosure of
the grand jury transcripts would probably deprive
him of a fair trial. Lang has failed to make such a
showing, and nothing in the record (including the
testimony under seal) supports it here. We find that
the trial court did not abuse its discretion [*139] in
ruling that Lang failed tc establish a particularized
need for the grand jury testimony.

‘paragraph numbers
ana internal cianons omiueda).

Lang claims that AEDPA does not apply to this claim
because the Ohio Supreme Court did not refer to or
discuss "federal standards" (Doc. 16 at 83). As already
discussed, a state court need not cite any federal law for
AEDPA deference to apply. Lang argues in the
alternative that the Ohio court's decision rejecting this
claim violates both § 2254(d)(1) and (d)(2) (Doc. 16 at
84).

There is no clearly established Supreme Court
precedent recognizing a constitutional right to obtain
access to grand jury transcripts wunder any
circumstances. "Of course, the standard practice since
approximately the 17th century has been to conduct
grand jury proceedings in secret, without confrontation,
in nart an that the dafandant dnes nat learn the State's

omitieq) (Cling . Beale, V. Bryson, J. Feiman, & M.
Elston, Grand Jury Law and Practice § 5.2 (2d ed.
2005)). Lang also does not specify any unreasonable
state court factual findings.

Admission of Walker's Prior Consistent Statement.
Lang asserts the frial court erred by admitting co-
defendant Walker's [*140] prior consistent statements.
Walker testified at trial that his trial testimony matched
statements he made to police before he entered into a
plea agreement. Even if this claim were not procedurally
defaulted, it would fail. This Court reviews this claim de
novo.

The Ohio Supreme Court explained the context of the
testimony at issue. It recounted:
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During his opening statement, defense counsel told
the jury that Walker had entered into a plea
agreement that allowed him to plead guilty to lesser
charges. Defense counsel also informed the jury
that in exchange for this deal, Walker signed an
agreement to "testify truthfully at any proceeding,
including trials, involving the case of [his] Co—
Defendant, Edward Lang." Defense counsel recited
Walker's agreement: "l further understand that if |
fail to cooperate and testify truthfully as agreed, this
agreement and sentence can be voided by the
State of Ohio, and | can be prosecuted to the fullest
extent as allowed by law including have a
consecutive sentence imposed." Defense counsel
then concluded his opening statement by stating:
"[A]fter you have heard all of the evidence you will
come to the conclusion that the only evidence
against Eddie Lang [*141] are the statements of a
person or persons with an interest in the case."

(emphasis in original).
vetense counsel's suggestion tnat Walker may have a
motive to lie in exchange for a favorable plea
agreement, the state court explained, allowed the State
to intrcduce Walker's prior consistent statements to
rehabilitate his testimony. It summarized:
During the state's direct examination, Walker
testified about his plea deal. He said that he had
pleaded guilty to two counts of complicity to murder
with firearm specifications and one count of
complicity to commit aggravated robbery with a
firearm specification. Walker also testified that he
had received concurrent sentences for these
offenses of "18 to life." The prosecutor then elicited
the following testimony:
Q: And what were you asked to do because
you were given that sentence?
A Testify.
Q: Testify, how?
A: To give truthful testimony of the events of
October 22.
Q: And that's the same story that you gave
Detective Kandel when you were arrested on
Octcber 277
A Yes.
Q: Before you had any deal?
A Yes.

Lang agues that Walker's prior consistent statement
violated his right to confrontation because Walker was
not subject to cross-examination [*142] when he made

prior consisient statements, are INnaamissaple uniess me
declarant is unavailable and the defendant had a prior
opportunity to cross-examine the declarant with respect
to the hearsay statement (Doc. 16 at 84—85).

Lang misstates holding. As the Ohio
Supreme Court notea in s plain-error analysis of this
claim, the Court in Crawford held that the Confrontation
Clause bars "testimonial statements of a witness who
did not appear at trial unless he was unavailable to
testify, and the defendant had had a prior opoortunity for
cross-examination.”

However, the Court also noted, "|W|e reiterate that,
when the declarant appears for cross-examination at
trial, the Confrontation Clause places no constraints at
all on the use of his prior testimonial statements. . . .
The Clause does not bar admission of a statement so
lona as the declarant is nresent at frial to defend or

yvaiker esunea at mal angd was Supject W Ccross-
examination. Therefore, admission of his prior statement
to police did not violate the Confrontation Clause.

Admission of Prejudicial Evidence. Lang argues that,
on eight occasions during trial, the trial [*143] court
erred by admitting irrelevant and prejudicial evidence.
Lang argues these errors deprived him of a fair trial and
due process under the Fourteenth Amendment. This
Court disagrees.

Walker's Testimony that Lang Wore Red Clothing. Lang
complains that the trial court permitted Walker to testify,
over defense objection, that Lang wore red "all the
time." Although the trial court then sustained a defense
cbjection when the prosecutor asked Walker whether he
was "familiar with the significance of red,” Lang claims
the exchange implied that he was a member of the
notorious Bloods street gang {Doc. 16 at 87).

The Ohic Supreme Court addressed this claim on the
merits:

Lang argues that Walker's testimony about the
color red should not have been admitted because
the implication was that Lang was a member of the
"Bloods" gang. The state counters that the
testimony that Lang wore red was relevant in
showing his familiarity with firearms and the drug
culture, and it contends that the very nature of
these crimes peointed to gang-related homicides.
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However, no evidence was presented at trial linking
the two murders to gang activity. Accordingly,
testimony that Lang frequently wore red was
irrelevant and should not have [*144] been
admitted. But the testimony was brief, and no
explanation was presented linking the color red to
gang activity. Given the substantial evidence of
Lang's guilt, such testimony constituted harmless
error.

Lang argues that evidence regarding a defendant’s

nann invnlvament is "inharentlv nreindicia He rites

COoNsIIUTIONal error In @ Slpulaied aamission mnat me
defendant belonged to a white racist prison gang. The
evidence was irrelevant at the punishment phase of his
trial (Doc. 33 at 104).

Here, the Ohio court found the gang evidence of which
Lang complains irrelevant and inadmissable, but went
on to find the error harmless, a conclusion not contrary
to, or an unreasonable application of, The
majority opinion in Dawson concluded by staung, "The
guestion whether the wrongful admission of the Aryan
Brotherhood evidence at sentencing was harmless error
is not before us at this time, and we therefore leave it

open for consideratioc~ v the Srevmeen “ourt of
Delaware on remand." Justice
Blackmun, in a concurring opinicn, noted his

"understanding that the Court . . . does not reauire
annlication of harmless-error review on remand.”

(Blackmun, J., concurring) [*145] (emphasis In
original).

As courts have noted since Dawson, the Supreme Court

hae uat tn racnhia whathar harmlace arrar annliac in thie

OT clearly eslablished Tederal law, § ZZ24(dj(1) pars
relitigation of this issue. Further, the Ohio court's finding
of harmless error was reascnable.

Dittmore’s Testimony that he was Part of the Gang Unit.
Lang next complains that Sergeant John Dittmore
improperly testified that he supervised the Canton police
department's "Gang Unit." Lang argues the evidence
was irrelevant and again implied he was a gang
member {Doc. 16 at 87}. This claim is both procedurally
defaulted {as discussed above) and meritless.

As the Ohio court explained in its plain-error analysis,
this testimony was irrelevant and should have been
excluded. But the error was harmless, because Dittmore
never testified that Lang was invelved in a gang.
Dittmore also testified that he worked closely with
narcotics investigators, testimony that provided an
alternative explanation for his involvement in this murder
investigation. See¢

Testimony regarding Lang's Nickname, "Tech". Lang
makes a similar argument about testimony from Walker
and his friend Teddy Seery[*146] about Lang's
nickname, "Tech" or "Tek." Lang claims that "Tech" or
"Tek" is "shorthand" for a type of gun, suggesting that
Lang was familiar with guns, violent, and therefore likely
to be guilty of the murders {Doc. 16 at 87}. This Court
again agrees with the Ohio Supreme Court's decision
finding no plain error in admission of this testimony. As
the Chio Supreme Court explained, it is speculative that
the jury understocod "Tech" or "Tek™ as Lang now
explains the term, or that the jury made a connection
between Lana and auns based on the testimony. See

Dittmore's Testimony about Drug Dealing. Lang further
claims that Dittmore's testimony about drug dealing
improperly suggested that Lang had previously
purchased illegal drugs. He complains about the
following testimony: that drug dealers do not sell drugs
to strangers; that a dealer's decision to sell drugs to a
stranger may be affected by the quantity of drugs for
sale; that large amounts of cocaine cannot be bought on
the street, but must be bought surreptitiously; and that a
dealer might sell drugs to a stranger if someone the
dealer knows vouches for the stranger (Doc. 16 at 87).
On plain-error review the Ohio Supreme explained:

[*147] Dittmore's redirect testimony showed the
likelihood that Lang knew Burditte when he called
him and set up the drug deal for a quarter ounce of
crack cocaine. Such ftestimocny was relevant
because Lang told police he did not know Burditte
prier to calling him. It also suggested that Lang's
motive to kill Burditte was to avoid identification.
Thus, Dittmore's redirect testimeny was relevant
and did not constitute plain error.

This Court agrees.

Testimony Lang Vomited After the Murders. Lang
contends that the frial court should not have admitted
Walker's testimeny that Lang (1) vomited and (2) stated
"every time | do this, this same thing happens." He
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argues that the testimony implied that Lang had
previously committed murder (Doc. 16 at 87). Again, this
Court agrees with the Ohio Supreme Court's plain-error
analysis:,
Lang's conduct and comments after the murders
were relevant in reflecting his consciousness of
guilt. Moreover, the prosecution made no attempt to
use Lang's comments as showing that he had
previously murdered other people. No plain error
occurred.

‘internal citation omitted).
I his claim also tails.

Lang's Recorded Statement to the Police. Lang argues
that the trial court erred [*148] by permitting the State
to play for the jury Lang's recorded statement to the
police in which he states that he may be guilty of
conspiracy to commit murder (Doc. 16 at 87). The Ohio
Supreme Court decided this claim on the merits, stating:
Lang argues that his statement admitting that he
might be guilty of conspiracy tc commit murder was
improperly admitted. During the state's case-in-
chief, the prosecution played the tape-recorded
statement that Lang made to the police. The trial
court, over defense objection, allowed the
prosecutor to play a segment of the tape that
included Lang's admissicn to conspiracy to commit
murder:
"{Officer) Kandel: * * * When everything went
bad and you felt so bad about it, why didn't you
call the police?

"Lang: Basically that he used my gun and then
that | was in the car when that shit happenin'.
And then as though, you know what I'm sayin',
that's conspiracy to murder.

LU B O

"Kandell: That's what you believe?

"Lang: Yeah. If you right there at the scene of a
crime and you witness somethin' or you bein' a
part of somethin' no matter how much you
played a part in it, if you involved in it, * * *
that's conspiracy tc murder."

After the tape was played, the trial [*149] court
provided the jury with the following limiting
instructions: "You may have heard in the statement
some references by both sides to a concept known
as conspiracy to murder. | would indicate to you
that there are no charges in this case that alleged
conspiracy to murder. You may take the
Defendant's statement or the statements of the

officers if they deal with the facts of this case, but
not as they may discuss any legal conclusions
because they may be correct or incorrect legally.”
Lang's opinion that he might be guilty of conspiracy
to commit murder was irrelevant. No prejudicial
error, however, resulted from playing this segment
of Lang's statement, because the trial court's
limiting instructions ensured that the jury did not
improperly consider it.

emphasis in original)
(pPalayi apil HUITIVETD alid [T Il witation omitted).

Lang does not explain how the Ohic Supreme Court's
reasoning was contrary to, or an unreascnable
application of, clearly established federal law. The state
court's decision is reasonable, and Lang's claim fails.

Testimony that Walker Only Learned Later About Lang's
Gun. Lang maintains that Walker falsely testified that he
did not know the make and mode! of [*150] the murder
weapoen {Doc. 16 at 87). Walker testified, "It was a grey
and black gun. | didn't know what kind of gun it was at
the time, but | found out it was a .9 [sic] millimeter” (Doc.
22-2 at 879). Lang points out that Walker later testified
that while waiting for Burditte to arrive at the meeting
point, Lang had trouble placing a round in the handgun,
and Walker knew how to chamber a round in a 9
millimeter handgun (id. at 882—83}. This Court agrees
with the Ohio Supreme Court's plain-error analysis
finding the testimony admissible. As the Ohio Supreme
Court explained, "Walker's statement that he knew how
to load a 9 mm handgun does not establish that Walker
lied when he stated, 'l didn't know what kind of gun it
was at the time.' Walker's credibility was a matter for the
iurv to decide after they heard his testimony.'

Testimony About Unreliable DNA Evidence. Finally,
Lang again complains about Foster's "unreliable" DNA
testimony and evidence (Doc. 16 at 88). This Court
already has determined that the trial court did not err in
admitting Foster's testimony about the DNA evidence.

Comments Regarding Mitigating Evidence. Lang
claims, during its review of the jury's death-sentence
recommendaticn, [*151] the trial court improperly
"minimized and trivialized" Lang's mitigating evidence,
presented at trial. Lang focuses on the court's treatment
of evidence supporting three mitigating circumstances:
(1) his age at the time of the murders, (2) the nature and
circumstances of his offense, and (3) his history,
character, and background (Doc. 16 at 108—11).
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The Ohio Supreme Court addressed this claim on the

merits, explaining:
Third, Lang argues that the ftrial court did not
properly consider his youth as a mitigating factor
and erroneously concluded that his conduct and
taped statement show a street-hard individual.” The
"assessment and weight to be given mitigating
evidence are matters for the ftrial court's
determination.” Here, the trial court identified Lang's
youth (he was 19 at the time of the offense} as his
strongest mitigating factor and fully discussed the
weight it was giving to this mitigation. The trial court
could reascnably assign minimal weight to this
evidence.

Fourth, Lang claims that the trial court improperly
considered the nature and circumstances of the
offense even though the defense never raised it as
a mitigating factor. Lang also argues that the trial
court's finding [*152] that there was nothing
mitigating in the nature and circumstances of the
offense transformed them intc an aggravating
factor.

The trial court did not err in considarinn tha natiira
and circumstances of the offense

provides that the court, in determining wnewner
death is an appropriate penalty, "shall consider, and
weigh against the aggravating circumstances
proved beyond a reasonable doubt, the nature and
circumstances of the offense.” (Emphasis added.).
Accordingly, the trial court was required to review
these factors. Nothing, however, in the sentencing
opinion indicates that the trial court viewed the
nature and circumstances of the offense as an
aggravating circumstance rather than a mitigating
factor.

Finally, Lang argues that the ftrial court trivialized
mitigating evidence about his history, character,
and background. Lang claims that the trial court
glossed over testimony about his father's abusive
relationship with his mother, failed to fully consider
the mental and psychological abuse he suffered
after being abducted by his father, and faulted him
for not always taking his medications.

Nothing in the sentencing opinion indicates that the
trial court ftrivialized or glossed over[*163]
mitigating evidence. The trial court thoroughly
discussed mitigating evidence about his father's
abuse, mentioned that Lang was treated at various
psychiatric facilities on over 30 occasions, and
properly summarized evidence that Lang did not

always take his medications. The trial court also
stated that it had "weighed all of the evidence
presented as it relates to Mr. Lang's history,
character, and background." Thus, this claim also
lacks merit.

‘paragraph numbers
ana Internal cliatons Omined).

Lang first argues that the Ohio Supreme Court's
conclusion that the trial court properlv assessed his

contends the trial court effectively “1alled 10 consider nis
youth or age" when it discounted the fact that he
committed the crime just three days after his nineteen
birthday because he was a “street-hardlened]
individual." He posits, "Regardless of the offender's
sophistication, it is their actual age that is most
significant in their adjudication™ (Doc. 33 at 129—30). In
Lockett, the Supreme Court held:

[Tlhe Eighth and Fourteenth Amendments require
that [a] sentencer, in all but the rarest kind of capital
case, not be precluded from considering, as a
mitigating factor, any[*154] aspect of a
defendant's character or record and any of the
circumstances of the offense that the defendant
proffers as a basis for a sentence less than death.

In Eddings, the Court held that the sentencer
may not “refuse to consider. as a matlter of faw. anv
relevant mitigating evidence.'

{emphasis in original). "The senwencer may
determine the weight to be given relevant mitigating
evidence. But they may not give it no weight by
excluding such evidence from their consideration." fd.
The Court noted that "the chronological age of a minor
is itself a relevant mitigating factor of great weight," but
stressed that “"the background and mental and
emotional development of a youthful defendant [must
alsc] be duly considered in sentencing.” In
Graham, the Court found that the Texas aeatn penalty
statute
satisfied the commands of the Eighth Amendment:
It permitted petitioner to place before the jury
whatever mitigating evidence he could show,
including his age, while focusing the jury's attention
upon what that evidence revealed about the
defendant's capacity for deliberation and prospects
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for rehabilitation.

The Ohio Supreme Court's resolution of Lang's claim
regarding the mitigating factor [*1558] of his youth is
consistent with these cases: it found the trial court
properly considered Lang's age a mitigating factor, but
assigned Lang's age minimal weight because Lang was
a "street-hard[ened] individual."

The Sixth Circuit has reiected arauments like Lana's. In

the
uUNIo Supreme LOUr assignea lime miugauon weignt to
the petitioner's youth (he was eighteen-years-old at the
time of his crime) because he was a "man of full legal
age" and an "adult with all the privileges and
responsibilities of an adult.' The Sixth Circuit
found the state court's conciusion complied with
Eddings. The Ohio Supreme Court's analysis was "not a
refusal to consider [the petitioner's] youth 'as a matter of
law'; it Twasl a decision on how to weigh the factor." Id.
(citing The Sixth Circuit
rejected tne pettioners contenuon that the state court
decision was unreascnable because "he could not have
been any younger and still be eligible for the death
penalty [because that contention]. . . assume[s] that, for
purposes of this factor, youth must be measured strictly
by chronoclogical age." Id. "Ohio courts see the factor as
more complicated than that," the court continued. "That
is their prerogative . .. ." [*166] /d. Lang, too, argues for
a strict application of chronoloaical age in mitigation, a
rule that is not supported by r its progeny.

Lang next argues that the Ohio Supreme Ceourt
unreasonably concluded that the trial court did not err in

pecause Unio 1aw requires tridl Courts 1o consiaer, andg
weigh against the aggravating circumstances proved
beyond a reasonable doubt, the nature and
circumstances of the offense™ in assessing a death
sentence. This statute
provided sumcient notice 1o Lang and his counsel, and
the state court did not misapply Gardner.

Finallv. Lana araues that the Ohio Sunreme Court

(per curiam), when it rejected his argument that the trial
court "reduced to irrelevance and inconsequence" his
history, character and background (Doc. 33 at 131—32).
In Porter, the Supreme Court found petitioner's trial
counsel ineffective for failing to present mitigating
evidence regarding the petitioner's mental [*157]
health, family background, or military service. The Court
further found that the Florida Supreme Court's decision
that the petitioner was not prejudiced by counsel's
deficient performance at the mitigation phase of trial
was an unreasonable application of federal law; the
finding "either did not consider or unreascnably
discounted the mitigation evidence adduced in the post-
conviction hearing.’ That is not the case here.
The Ohio Supreme Court reasonably found that the trial
court carefully considered the mitigating evidence (see
Doc. 17-5 at 1385—92).

Furthermore, the Ohio Supreme Court conducted a

thorough, independent review of the mitigating and

aggravating circumet=anrae nracantad at tha nanalty

phase of Lang's trial

It concluded:
the aggravating circumstances outweigh the
mitigating factors beyond a reasonable doubt.
Lang's murder of Cheek during an aggravated
robbery as the principal offender and his course of
conduct in murdering Cheek and Burditte are grave
aggravating circumstances. Lang's mitigating
evidence pales in comparison to these aggravating
circumstances.

Lang does not object to the Chioc Supreme
Court's reweighing of the evidence. The Ohio Supreme
Court's [*1568] review of Lang's sentence cured any
constitutional error the trial court mav have made in its

Sixth Ground for Relief

Sufficiency of the Evidence

Lang argues in his sixth ground for relief that the State
failed to produce sufficient evidence demonstrating that
Lang murdered Burditte and Cheek while "committing,
attempting to commit, or fleeing immediately after
committing or attempting to commit kidnaping, rape,
aggravated arson, aggravated robbery, or aggravated

AG38



Page 46 of 58

2015 U.S. Dist. LEXIS 39365, *158

burglary, and . . . was the principal offender in the
commigsion nf tha anaravatad murdar" (Nne 1R gt 76—
80 (citing ). Lang
raised this claim on airect appeal 10 tne UnIa sUDrema
Court. which addressed it on the merits

Lang preserved this ciaim 1or teaerai
napeas review.

The Due Process Clause of the Fourteenth Amendment
reauires a state to prove everv element of a crime

viewing the evidence In tne lignt most favorable 1o the
prosecution, any rational trier of fact could have found
the essential elemante nof the crime beyond a
reasonable doubt." (emphasis in original).
"[Tlhe Jackson inquiry does not focus on whether the
trier of fact made the correct guilt [*159] or innocence
determination. but rather whether it made a rational

InIS stanaara “gives Tull piay 1o e responsipliy or e
trier of fact fairly to resolve conflicts in the testimony, to
weigh the evidence, and to draw reasnnahle inferences
from basic facts to ultimate facts.'

This Court must limit its review to evidence
auuwuced during trial.
Sufficiency-of-the-evidence claims are assessed "with
explicit reference to the substantive elements of the
criminal offense as defined by state law."

Because both Jackson and AEDPA
apply 1o Langs sufficiency claim, this Court's review
requires deference at two levels. "First, deference
should be given to the trier-of-fact's verdict, as
contemplated by Jackson; second, deference should be
aiven to the [state court'sl consideration of the trier-of-

The Chio Supreme Court addressed this claim on the
merits:
In propesition of law V, Lang challenges both the
sufficiency and manifest weight of the evidence to
convict him as the principal offender of the
aggravated murders as charged in Specification
Three of Counts One and Two.

A claim raising the sufficiency [*160] of the
evidence invokes a due process concern and raises
the question whether the evidence is legally
sufficient to support the jury verdict as a matter of

AG9

law. In reviewing such a challenge, "[t]he relevant
inquiry is whether, after viewing the evidence in a
light most favorable to the prosecution, any rational
trier of fact could have found the essential elements
of the crime pbroven bevond a reasonable doubt.™

A claim that a jury verdict is against the manifest
weight of the evidence involves a different test.
"The court, reviewing the entire record, weighs the
evidence and all reasonable inferences, considers
the credibility of withesses and determines whether
in resolving conflicts in the evidence, the jury clearly
lost its way and created such a manifest
miscarriage of justice that the conviction must be
reversed and a new trial ordered. The discretionary
power to grant a new trial should be exercised only
in the exceptional case in which the evidence
weighs heavily against the conviction.™ Lang's
sufficiency claims lack merit. Walker's and Seery's
testimony, evidence that the murder weapon was
found in Lang's possession, and DNA
evidence [*161] sufficiently established Lang's guilt
as the principal offender. The evidence showed that
on the night of October 22, 2006, Lang and Walker
agreed to rob a drug dealer. Lang suggested that
they rob Burditte. Their plan was to meet Burditte,
enter his car, and rob him. Lang then called Burditte
and arranged a meeting to purchase crack cocaine
from him that evening.

Lang and Walker went to the meeting location later
that night. Lang carried a 9 mm handgun and
loaded it while they waited for Burditte to arrive.
Shortly thereafter, Burditte and Cheek arrived.
According to Walker, Lang got into the backseat of
their vehicle and shot Burditte and Cheek.

On the following day, Lang went to Seery's house
and admitted to him that he had shot the victims.
When the police later arrested Lang, they found a 9
mm handgun in the backseat of the car that he was
driving. Forensic examination of the handgun
identified it as the murder weapon. Additionally,
Foster testified that Lang could not be excluded as
a possible source of DNA that was found on the
handgun.

Nevertheless, Lang argues that the evidence is
insufficient to convict him. Lang asserts that
Walker's testimony was not credible, because he
accepted [*162] a plea deal in exchange for his
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testimony against him. He also argues that Seery's
testimony should be discounted because Seery had
initially told police that he did not know anything
about the killings. But these claims call for an
evaluation of Walker's and Seery's credibility, which
is not proper on review of evidentiary sufficiency.
Lang also argues that none of his clothing was
found with blood or gunshot residue, and Walker's
clothing was untested. But Foster testified that she
examined Walker's hooded sweatshirt and shoes
and found no blood or other trace evidence linking
Walker to the murders.

Finally, Lang argues that none of the scientific
evidence established that he was the principal
offender. This argument overlooks evidence
tending to show that Lang's DNA was found on the
handgun and Walker's DNA was not. However,
Lang continues to argue that the DNA evidence
was unreliable because testing did not establish
that his DNA was found on the handgun to a
reasonable degree of scientific certainty. As
discussed in proposition I, questions about the
certainty of the DNA results went to the weight of
the evidence and not its admissibility.

Despite some discrepancies, the jury
accepted [*163] the testimony of the state's
witnesses. Furthermore, a review of the entire
record shows that the testimony was neither
inherently unreliable nor unbelievable. Therefore,
witness testimony, circumstantial evidence, and
forensic evidence provided sufficient evidence to
prove beyond a reasnnahle doubt that Lang was
guilty of the specifications.
Although Lang aves nou raise the point, we note
that Foster provided conflicting testimony about the
DNA evidence found on the handgun. Foster
testified that Lang could not be excluded as a
possible minor source of DNA. Foster then testified
that the chance of finding the major DNA profile that
was found on the pistol is 1 in 3,461. Foster also
testified that there was a minor contributor to the
DNA but "[tlhere wasn't enough there of that
second person * * * to compare to anyone * * *
[and] we couldn't say anything about that minor
person that was present." Thus, Foster's testimony
that there was insufficient DNA to identify the minor
contributor is inconsistent with her testimony that
Lang could not be excluded as a possible minor
source of the DNA that was found.

It is apparent from the context of Foster's testimony
that she misspoke about Lang's DNA.[*164] It

appears that Foster meant to say that Lang could
not be excluded as a possible major source rather
than a minor source of DNA found on the handgun.
Even discounting Foster's testimony, sufficient
evidence was presented to prove beyond a
reasonable doubt that Lang is guilty of the
aggravated murders as the principal offender.
Walker's and Seery's testimony established that
Lang was the principal offender. The murder
weapon belonged to Lang, and the police found it in
the back of the car that Lang was driving.
Moreover, the presence of Lang's DNA on the
handgun was not crucial to the state's case,
because it was Lang's handgun, and his DNA could
be expected to be found on it. Accordingly, the jury
could have found Lang guilty of Specification Three
of Counts One and Two without the DNA testimony.
With respect to Lang's manifest-weight challenges,
this is not an ™exceptional case in which the
evidence weighs heavily against the conviction.”
Lang's challenge to the credibility of Walker's and
Seery's testimony is unpersuasive. Thus, the jury
neither lost its way nor created a manifest
miscarriage of justice in convicting Lang of
Specification Three of Counts One and Two.

([paragraph [*165]
NUMDErs ana Internal clatons omitea).

Lang argues that the Ohio court's decision was contrary
to, or an unreasonable application of, Jackson, and was
based on an unreasonable determination of the facts.
Lang contends that the evidence presented at his trial
did not prove that he was the principal offender, or
"actual killer," because it consisted primarily of Walker's
and Seery's testimony, which was not credible, and
unreliable DNA evidence (Doc. 16 at 79). This claim
fails.

This Court already has rejected Lang's claims regarding
the reliability of the DNA evidence. Consistent with

at a napeas COUr reviewing a siae-court jJuagment 1or
sufficiency of the evidence "do[es] not reweigh the
evidence, re-evaluate the credibility of witnesses, or
substitute [the habeas court's] judgment for that of the
jury™). The OChio Supreme Court's analysis Jackson
analysis was not an unreasonable application of clearly
established federal law. And Lang identifies no
unreasonable factual determinations on the part of the
state courts.
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Seventh Ground for Relief

Suppression of Exculpatory Evidence

Lang [*166] claims the State violated his constitutional

rights by hiding exculpatory evidence and improperly
reatravinn nntentiallv evriilnatnny avidenca in vinlatinn

invesugdle vvalker, Langs aCCullplce. Alu In ernuiriyg
their investigation "prematurely," Lang argues, the
police "prevented the preservation of any other
evidentiary materials; the effect was the equivalent of
spoliation of collected evidence™ (Doc. 16 at 80—81).

Procedural Posture

The State argues that Lang did not present this claim to
state courts. The claim is unexhausted but procedurally
defaulted (Doc. 23 at 79). Lang replies that he did in fact
raise this claim as his fifth proposition of law on direct
appeal to the Chio Supreme Court. However, he argues
that because the Chio Supreme Court "refused to order
the prosecuter to deliver the files so that Brady material
could be discovered . . . . he could not develop this
claim in that forum." (Doc. 33 at 96).

The State is correct. The claim to which Lang refers
challenged the sufficiency of the evidence offered at trial
to convict him as the principal offender; it was not a
Brady claim (see Doc. 18-1 at 1519—21, 1576—84).
Althcugh Lang's [*167]  sufficiency-of-the-evidence
claim is related to his habeas Brady claim in that they
both concern evidence regarding Walker's role in the
murders, they are different claims with distinct legal
theories. Lang did not present a Brady claim to a state
court.

A federal habeas claim that was not raised in state court
may be deemed unexhausted "if the state still provides
a remedy for the habeas petiticner to pursue, thus
providing the state courts an opportunity to correct a
constitutionally infirm state court conviction.”

Cn the other
ndnu, 1oa sidie rermedy 15 nu wnger available at the
time of the faderal petition. the exhaustion doctrine

claims generally rely on new evidence not found in the
trial record, so a return to state court to litigate those
claims is possible in some situations under Ohio law.
See (defendant may be
entitreu 10 new wial aner ueaunne for filing motion for
new trial if he was "unavoidably prevented” from filina
mntinn ar thara ie "nowlv diecgyered evidence"),
{second, successive, or
unurely  pusisonvicuun peuauon permitted if petitioner
shows: (1) that he was "unavoidably prevented from
discovery of [*168] the facts" of the claim, or the claim
is based on a new federal or state right the Supreme
Court has recognized that applies retroactively; and (2)
but for constitutional error at frial, no reasonable
factfinder would have found petitioner auiltv of an

(recognizing tnat JnIc's POSICCNVICION statute coames
Ohio's res judicata rules, which generally bar courts
from considering any issue that could have been, but
was not, raised on direct appeal, unless the claim relies
on evidence outside the record).

However, in this case Lang does not offer any evidence
outside the record. Instead he nctes the absence of
evidence, an argument that could have been made in
his original postconviction petition. Lang has no
available state remedy for this claim in state court,
therefore, and habeas review of this claim is not barred
by the exhaustion doctrine. Moreover, even if this claim
were unexhausted, § 2254(b){2) permits courts to deny
unexhausted haheaa rlaime on the merits where
appropriate. See (denying
petitioner's claim on the mernts "notwithstanding a failure
to exhaust" the claim).

As the State argues, this claim also is procedurally
defaulted because Lang[*169] has no remaining
avenues of relief in state court (Doc. 23 at 79). See
if a petitioner fails to fairly
present any tederal napeas claims to the state courts
but has no remaining state remedies, then the petitioner
hnae nramadurally dAafanliad  thace r\lnirv]s);
‘Ohio's doctrine
ol res juaicara, parring courts Trom considering any
issue that could have been, but was not, raised on direct
appeal, is an "independent and adequate state ground”
upon which to find habeas claim procedurally defaulted).

Lang argues this Court should excuse procedural
default of this claim because of ineffective assistance of
his postconviction counsel, whe failed “"to fully and
exhaustively develop the factual predicate, including
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rebuttal of facts that were only to be created by the court
of appeals" (Doc. 33 at 97—98). As with his
procedurally defaulted jury-composition claim. he relies
on Martinez. As explained ahove, is inapt.
Lang identifies no other grounds for excusing default of
his Brady claims.

Merits Analysis

Lang's Brady claim also lacks merit. "[T]he suppression
by the prosecution of evidence favorable to an accused
upen request violates due process where the evidence
is material either to guilt [*170] or to punishment,
irespective of the aood faith or bad faith of the
prosecution.” To establish a
Brady violation -|iyne eviaence at Issue must be
favorable to the accused, either because it is
exculpatory, or because it is impeaching; that evidence
must have been suppressed by the State, either willfully

nr inarvartanthss and nraindice miiet hoawva anciiad "

Lang argues here that the police possibly failed to
preserve key evidence that may have shown Walker

was the principal offender. He provides no evidence to
alinnnrt thecea allanatinne | ann'e rlaim ie snernlative

uatk rerviews 0ol |Ue unudisciosedqj imaiviauals wouia
have provided evidence favorable to his defense,
however, and mere speculation is not sufficient to
sustain a Bradyv claim.” (internal ellinses and auotation

estaplished when the exculpatory value ot unpreserved
evidence is entirely speculative).

Eleventh and Thirteenth Grounds for Relief

Prosecutorial Misconduct

Lang alleges prosecutorial misconduct rendered his trial
fundamentally unfair because the prosecutor:
1. Asked prospective jurors if they would promise to
return a death sentence;

2. Presented [*171] evidence regarding gangs;
3. Presented evidence regarding Lang vomiting;
4. Argued that DNA evidence proved Lang was the

principal offender;
5. Speculated during closing argument;
6. Vouched for withesses;
7. Engaged in such egregious prosecutorial
misconduct during the guilt phase of the trial that
prejudice from that misconduct carried over into the
trial's penalty phase;
8. Mischaracterized mitigating evidence;
9. Alluded to gang activity; and
10. Asked the jury to render justice.
{Doc. 16 at 88—95, 98—102).

Procedural Posture

The State argues that "insofar as the Supreme Court of
Ohio invoked Ohio's contemporaneous objection rule,”
Lang's prosecutorial-misconduct claims are procedurally
defaulted because Lang's counsel did not object to the
alleged misconduct at trial (Doc. 23 at 81—82, 95).
Lang responds that the State has waived a procedural
default claim -- the State does not identify the
prosecutorial-misconduct sub-claims it claims are
defaillted (Dnr 33 at 104—08/Y | ann rites to
in wnicn the

DIAUT LIGUIL TUlEU Uldl weuause e waiuen had "not
identified with specificity which [prosecutor] statement|
claims] are allegedly defaulted,” the warden waived her
procedural default defense. [*172] In
addition to the warden's "vague assertion” ot the
procedural default defense, the court in Slagle could not
determine if the relevant state court decision reached
the merits of the prosecutor statement claims, or instead
denied the claims by relying on a procedural bar.

But in Lang's case, the Ohio Supreme Courn

fied the prosecutorial-misconduct sub-claims --
specifically, all sub-claims except sub-claims 1, 6, and 7
(as numbered above) -- Lang had waived due to the
contemporaneous objection rule.

Lang further agues that if this Court finds that he
defaulted any of his prosecutorial-misconduct sub-
claims, the default should be excused based on
ineffective assistance of trial counsel (Doc. 33 at 105).
Because Lang's allegations of prosecutorial misconduct
lack merit, he cannot show prejudice undel

Merits Analysis

"Although the State is obliged to 'prosecute with
earnestness and vigor,' it 'is as much [its] duty to refrain
from improper methods calculated to produce a
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wronaful conviction as it is to use everv leqitimate

“Improper suggestions, Insinuations, and, especially,
assertions of personal [*173] knowledge are apt to
carry much weight against the accused when they
should properly carry none.'

Lang's prosecutorial misconduct claims. lhere, the
Court held that to prevail on such claims, "it is not
enough that the prosecutors' remarks were undesirable
or even universally condemned. . . . The relevant
question is whether the prosecutors’ comments so
infectad the trial with 1infairness as tn make the resultina

ngntuy overiurned on Ine Dasis Of a prosecurors
comments standing alone, for the statements or conduct
must be viewed in context; only by so doing can it be
determined whether the prosecutor's conduct affected
the fairness of the trial."). "[T]he appropriate standard of
review for such a claim on writ of habeas corpus is 'the
narrow one of due process. and not the broad exercise
of sups¢

{(quoting

of due process analysis In cases oI alnegeq
nrosecttorial misconduct is the fairness of the tfrial not

Commitment From Jurors to Impose Death Penalty.
Lang argues the prosecutor improperly asked
prospective jurors for a commitment to impose the death
penalty, a request that, Lang claims, influenced the
jurors' ultimate decisions regarding his conviction and
sentence (Doc. 16 at 8—90).

The Ohio Supreme Court rejected this claim on the
merits:
First, Lang argues that the prosecutor committed
misconduct by improperly seeking a commitment

from the prospective jurors that they would sign a
death verdict. During voir dire, the prosecutor asked
the prospective jurors whether they could sign a
death verdict if all 12 of them agreed that the
aggravating  circumstances  outweighed  the
mitigating factors beyond a reasonable doubt.

The prosecutor then asked individual jurors whether
they could do so. The prosecutor's questioning was
proper because the relevant inquiry during voir dire
in a capital case is whether the juror's beliefs would
prevent or substantially impair his or her

narfarmanca nf diitine ae a inrar in arcardanca with

JUror wno |*1/9] 1S Incapaoie of signing a aeatn
verdict demonstrates substantial impairment in his
ability to fulfill his duties." Accordingly, Lang's
argument in this regard is not well taken.

‘paragraph numbers and
Internal citation omitted).

The Ohio Supreme Court's analysis is correct. "[A]
criminal defendant [in a capital case] has the right to an
impartial jury drawn from a venire that has not been
tilted in favor of capital punishment bv selective

“legiimate Interest In excluding those jurors whose

conduct here, therefore, was proper, and this claim 1s
meritless.

Evidence Regarding Gangs. Lang argues the
prosecutor improperly elicited evidence from witnesses
suggesting that Lang was a gang member (Doc. 16 at
90—981). The Ohio [*176] Supreme Court found that
with this claim Lang was "recast[ing] several of his
objections [to trial court rulings] into claims of
prosecutorial misconduct.” It repeated its conclusion that
testimony that Lang frequently wore red constituted
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harmless error, and that Dittmore's testimony that
Dittmore was a member cof the police department's gang
unit and Walker's testimony that Lang's nickname was
"Terh" did nat rice ta the level of plain error

(paragraph numbers omited).
Inis Gourt Ikewise Tinds no prosecutorial misconduct in
eliciting admissible evidence.

Evidence Regarding Lang Vomiting. Lang's next sub-
claim faults the prosecution for introducing Walker's
prejudicial testimony that Lang vomited after the
murders and stated, "every time | do this, this same
thing happens” {(Doc. 16 at 91). The prosecutor did not
commit misconduct in eliciting this testimony for the
same reasons the trial court did not err in admitting the
evidence.

DNA Evidence Proved Lang was the Principal
Offender. Lang argues that during closing argument the
prosecutor improperly stated DNA evidence proved
Lang was the principal offender (Doc. 16 at 91—82).
The Ohio Supreme Court reviewed this claim for plain
error:

Lang [*177] also argues that the prosecutor
committed misconduct during closing arguments by
telling the jury that DNA evidence found on the
handgun "proves * * * beyond a reascnable doubt
that Eddie Lang * * ™ is the actual killer." He
contends that expert testimony offered in regard to
the DNA evidence does not support the
prosecutor's argument. Lang incorperates his
argument frem propositicn 1l in claiming that the
DNA evidence was unreliable and should not have
been admitted, because Foster could not testify to
"a reasonable degree of scientific certainty” that
Lang was the scurce of DNA con the handgun.
However, as discussed in proposition 1, the DNA
evidence was properly admitted. Thus, the
prosecutor's argument about the DNA evidence
was a reasonable theory and represented a fair
inference based on the record. No plain error
occurred.

(paragraph number
omieq). pecause, as expiainea above, this Court
agrees that the DNA evidence was properly admitted,
the prosecutor's arguments about the DNA evidence
were proper.

Closing Argument Speculation. Lang contends the
prosecution committed misconduct by making
speculative comments during closing argument (Doc. 16
at 93). The Ohio Supreme Court [*178] rejected this

claim in its plain-error review:

Fourth, Lang asserts the existence of prosecutorial
misconduct in speculative comments made during
closing argument, claiming that the prosecutor
argued, over defense objection, that Lang "took the
gun * * * and turned it toward Marnell who saw it
coming because she put her hand up." Lang
asserts that the prosecutor's assertion that Cheek
raised her hand to ward off the fatal gunshot was
not supported by the evidence.

Dr. Murthy, the coroner, testified that Cheek was
shot at close range, and the bullet had entered the
left side of her head above the ear. He also testified
that there was a "prominent area of stippling" found
on the back of Cheek's left hand, which indicated
that her hand was only a "few inches" from the
muzzle of the gun. The evidence also showed that
Cheek had been sitting in the front passenger seat
and she had been shot from behind. Thus, the
prosecutor's argument represented a fair inference
that could be made from the record.

Lang also claims that the prosecutor's argument
that Cheek "saw it (the bullet} coming because she
put her hand up" was a comment that improperly
focused on what the victim experienced in the
final [*179] moments of her life. But the
prosecutor's comments were not such remarks.
Even if the comments were improper, any errors
were corrected by the trial court's instructions that
the arguments of counsel were not evidence and
that the jury was the scle judge of the facts.
Additionally, Lang contends that the prosecutor
impreperly speculated during his final argument that
Lang's DNA was on the handgun "[flrom firing the
gun." Michael Short, a forensic expert, testified:
"The discharging of a firearm would greatly
increase the probability of finding * * * what they call
touch DNA on the surfaces of a firearm." Lang's
argument fails, because the prosecutor's argument
represented a fair characterization of Short's
testimony. No plain error occurred.

‘paragraph numbers

Al I Al WALV D VTS )

This Court agrees. "The prosecution necessarily has
'‘wide latitude' during clesing argument to respend to the

Anfrnanin otrabnmioan musielanan Aol Arrnamnanta M

cemments aepenas on e circumstances Cr e case
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and "what the defense has said or done {or likely will
say or do)" Id. "To avoid impropriety .lthe
prosecutor's] comments must reflect reasonable 1801
inferences from the evidence adduced at trial."

(internal quotation marks and citations omiuea).
Here, the prosecutor's comments were not speculative;
they constituted reasonable inferences from evidence in
the record. See id.

Vouching for Witnesses. Lang further argues that the
prosecutor improperly vouched for several prosecution
witnesses (Doc. 16 at 93—95). The Ohio Supreme
Court addressed this claim on the merits:
Fifth, Lang argues that the prosecutor improperly
vouched for several of the state’s witnesses. An
attorney may not express a perscnal belief or
opinion as to the credibility of a withess. "Vouching
occurs when the prosecutor implies knowledge of
facts outside the record or places his or her
personal credibility in issue."
Lang claims that the prosecutor improperly vouched
for Walker's testimeny and bolstered Walker's claim
that he did not shoot Cheek and Burditte. The
prosecutor argued: "We know Antonio didn't enter
the truck because he tells us that" These
comments simply argue the evidence. The
comments do not vouch for Walker's veracity or
imply knowledge of facts outside the record.

Lang also claims that the prosecutor vouched for
the testimony of Short and his [*181] identification
of the handgun. The prosecutor stated: "We know
that this is the murder weapon beyond a
reasonable doubt. Mike Short told you that." This is
not vouching. The presecutor merely summarized
the evidence supporting his argument by referring
to the withess who provided the testimony. Lang's
argument is unpersuasive and rejected.

Lang further claims that the prosecutor vouched for
Seery's testimeny. Here, the prosecutor argued:
"But | submit te you, and you judge his credibility
and you look at what he knew, he is telling the
truth.” The trial court sustained a defense objection
to these comments and instructed the jury to
"disregard the Prosecutor's indication that he
believes that he was telling the truth.” Thus, the trial
court's instructions cured the effect of any improper
vouching.

paragraph numbers and
Internal clatons cmiteay.

Lang argues that the Ohio Supreme Court's decision

violates § 2254{d)(1) and (d)(2) (Doc. 16 at 89). This
Court disagrees.

"Improper vouching occurs when a prosecutor supports
the credibility of a witness by indicating a personal belief
in the witness's credibility thereby placina the prestice of
the [aovernment] behind the witness.'
internal quotation marks [*182] omitteq).
[>jucn comments can convey the impression that
evidence not presented to the jury, but known to the
prosecutor, supports the charges against the
defendant and can thus jeopardize the defendant's
right to be tried sclely on the basis of the evidence
presented to the jury; and the prosecutor's opinicn
carries with it the imprimatur of the Government
and may induce the jury to trust the Government's
judgment rather than its cwn view of the evidence.

argue tnat the Jury should arrive at a particular
conclusion based wunon the record evidence."

Jinternal quotation marks
and cltaunons omitied). “Inappropriate prosecuterial
comments, standing alone, would not justify a reviewing
court tc reverse a criminal conviction obtained in an
otherwise fair proceeding.

Even assuming the prosecutor's closing argument
statements were improper, the statements were not so
flagrant as to render Lang's trial fundamentally unfair.
The prosecution's comments were made in closing
argument in the context of an extensive trial record.
References to Walker, Seery, and Short were supported
by evidence that had been presented in court and
demonstrated no special knowledge [*183] of the
prosecution. Finally, the prosecutor's comments were
isolated and unlikely to mislead the jury or prejudice
Lang. The Ohio Supreme Court's decisicn rejecting this
claim did not unreasonably apply clearly established
federal law or rest on an unreascnable determination of
fact.

Penalty Phase Carryover. Lang claims this Court owes
no AEDPA deference to the Chio Supreme Court's
decision rejecting his claim that "[tlhe extensive
prosecutorial misconduct in this case may have a
prejudicial ‘carry over' effect on the trier of fact's penalty-
phase deliberations (Doc. 16 at 95). The Ohio Supreme
Court rejected Lang's carry-over argument because it
found no proserntarial miernndurt Auring the  guilt
phase of trial. See
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Lana cites only

in support or s cliaim (Uoc. 33 at 1ur).
Inere, the Sixth Circuit observed, "When a prosecutor's
actions are so egregious that they effectively 'foreclose
the jury's consideration of . . . mitigating evidence,' the
jury is unable to make a fair, individualized

Aatarminatinn ae rarmiirad hy tha Finhfh Amandmant "

prosecutors actons auring the gult phase were
"egregious” or otherwise constituted misconduct.

Mitigating Evidence [*184] Mischaracterized. Lang
contends the prosecutor misrepresented certain
mitigating evidence during closing argument during the
penalty phase of his trial (Doc. 16 at 99—100). The
Ohio Supreme Court considered this claim for plain
error;

First, Lang argues that the prosecutor
misrepresented the evidence during final argument
by stating, "We know now that Eddie was born in
Baltimore, Maryland, that until the age of 10 life
seemed to be prefly good." (Emphasis added.)
Lang argues that this argument mischaracterized
the evidence because Yahnena Robinson, Lang's
half-sister, testified, "A lot of times my mother didn't
let him [Lang's father] come” to see Lang. Lang
argues that Robinson's testimony shows that he did
not have a gocd or normal childhood.

Other testimeny supported the prosecutor's
argument. Robinson also testified, "We had a
typical brother sister relationship. We would watch
movies and play school, other things that an older
sister do [sic] with a younger brother we shared and
did" before Lang was ten. Thus, the prosecutor's
argument represented fair comment. No plain error
occurred.

Second, Lang argues that the prosecuter misstated
the evidence in arguing that the trauma he
suffered [*185] while living with his father for two
years was not supported by the evidence. Robinson
and Tracy Carter [sic], Lang's mother, testified
about the trauma Lang suffered during the two
years that he lived with his father and the
counseling and psychiatric treatment that Lang
received for this trauma after returning heme.

During rebuttal argument, the prosecutor stated that
the jury could discount testimony from Lang's
mother and sister about Lang's trauma. The

prosecutor argued, "[l]t is all speculation as to what
happened in that two-year period of time. Nobody
knows. But they want you to speculate that bad
things happened when there is absolulely no
evidence of that.”

The prosecutor's argument mischaracterized the
evidence because Robinson's and Carter's
testimony constituted evidence of what happened
to Lang when he lived with his father. Nevertheless,
when viewed in its entirety, the prosecutor's
misstatement did not contribute unfairly to the death
verdict and did not create outcome-determinative
plain error.

Third, Lang argues that the prosecutor improperly
faulted him for not taking his medications as a child.
Lang complains that the prosecutor argued, "And
we know that his mother on[*186] numerous
occasions sought help for Eddie, but Eddie didn't
take his medication.”

During final argument, the prosecutor mentioned
Lang's failure to take his medications while
summarizing the mitigating testimony. The
prosecutor's argument followed Carter's testimony
that Lang took medication for depressicn and other
psychiatric or behavioral problems before and after
he lived with his father. But she alsc stated that
Eddie "did not take it all the time."

Lang contends that the prosecutor's argument
improperly criticized his struggle with mental health
and turned a mitigating factor into an aggravating
circumstance. Review of the state's argument in its
entirety shows that the prosecutor's argument about
Lang's medications was an isolated remark that did
not convey the improper meaning that Lang
suggests. Indeed, isolated comments by a
prosecutor are not to be taken out of context and

Instructions clearly described the aggravating
circumstances that the jury was to consider during
deliberations. No plain error occurred.

‘paragraph numbers
ana internal cnancns cmiuea).

Lang argues that because the Ohio Supreme Court
applied [*187] the wrong legal standard to this claim
(i.e., by failing to consider the cumulative effect of the
challenged statements), AEDPA deference does not
apply (Doc. 33 at 115). AEDPA deference does not
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apply to this claim for a different reason: the Chio
Supreme Court reviewed the claim for plain error.

Lang first challenges the prosecutor's statements that
"until the age of 10 life seemed to be pretty goed" and
that "there [was] absclutely no evidence" supporting
Lang's half-sister and mother's testimony about Lang's
time livina with his father (Doc. 16 at 99 {auotaticn

at “|mjisrepresenung Tacts In evidence can amount o
substantial error because doing so 'may profoundly
impress a iurv and mav have a sianificant impact on the

prosecuLor misrepresents evioence, e court
explained, "because a jury generally has confidence that
a prosecuting attorney is faithfully observing his
obligation as a representative of a sovereignty.” Id.
(citing . The Supreme Court in
Donneny aisunguisnea tne ~consistent and repeated
misrepresentation’ of a dramatic exhibit in evidence,"
like [*188] calling an exhibit "blood-stained" when the
prosecutor knew the exhibit was stained with paint, from
"li]solated passages of a prosecutor's argument, billed
in advance to the iurv as a matter of opinion not of
evidence.'

This Court agrees with the Ohic Supreme Court that the
prosecutor's statement concerning Lang's childhood
was supported by evidence in the record and therefore
rested on a "reasonable inferencell from the evidence
adduced at trial." This
Court also agrees witn tne unio supreme wourts tinding
that the prosecutors' remarks regarding the speculative
nature of Lang's evidence concerning his time with his
father are troubling. Lang's step-sister and mother's
testimony did, in fact, constitute evidence of this period
of Lang's life, even if the State questions the weight this
evidence should be given.

Nevertheless, these comments were isclated, spanning
only seven sentences of the prosecution's 15-transcript-
page-long closing argument (see Doc. 22-3, Mit. T., at
92, 102). Viewed in context, the prosecutors' comments
did not "so infect[] the trial with unfairness as to make
the resulting conviction a denial of due process."

(internal quotation marks
omitied).

Lang also asserts that the prosecutor improperly [*189]
"faulted Lang" for not taking his medications when he

was a child (see Doc. 16 at 99 (quoting Doc. 22-3, Mit.
T., at 92)). Lang argues this statement misrepresented
facts in the record, turned mitigating circumstances into
aggravating circumstances, and urged the jury to
consider non-statutory aggravating facters. In doing so,
the prosecutor misled the jury and prejudiced Lang
{Doc. 16 at 100).

This Court disagrees. The prosecutor did not
misrepresent the evidence. Lang's mother testified that
her son "did not [take his medicaticn] all the time" (Doc.
22-3, Mit. T., at 74). Nor was Lang denied due process
by the prosecutor's argument. The prosecution may
offer, and the jury is free to consider, "a myriad of

factors to determine whether or not death is the

annronriata  niinichmant" nnra  atatiitory annravatinn

consioerauon (0]} d non-siawdiory aggravatng
circumstance. even if contrarv to state law. does not

Alluding to Gang Activity. Lang argues the prosecutor
repeatedly referred to Lang by the nickname "Tek”
during his opening statement in the penalty phase of
trial in an effort to associate Lang with gangs and
violence (Doc. 16 at 100—01). The Ohic [*190]
Supreme Court reviewed this claim for plain error,
concluding:
Fourth, Lang argues that the prosecutor committed
misconduct by referring to him by the nickname
"Tek" during the penalty-phase opening statements.
During the state’s opening statement, the
prosecutor advised the jurors of the aggravating
circumstances: "The first is that Eddie Lang, also
known as Tek, committed the offense of * * *." The
prosecutor repeated the reference to Lang's
nickname in advising the jury about the second
aggravating circumstance. The prosecutor also
completed his opening statement by stating, "Based
upon that | submit that * * * two sentences of death
shall by [sic] proncunced against Eddie Lang, also
known as Tek * * *."

Lang argues that the prosecutor's reference to his
nickname was an improper attempt to associate
him with gangs and violence. As discussed in
proposition VIII, no testimony was introduced
explaining the meaning of Lang's nickname. Thus,
Lang's claim that the prosecutor was trying to paint
him as a gang member is speculative.
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Nevertheless, the prosecutor's use of Lang's
nickname was unnecessary and may have been an
attempt to impugn his character. But the prosecutor
did not repeat [*191] Lang's nickname during the
remainder of the penalty-phase proceedings.
Although error, the prosecutor's brief remarks do
not rise to the level of cutcome-determinative plain
efrror.

{paragraph numbers
omiteq).

This Court again agrees with the Ohio Supreme Court.
Because there was no evidence offered at either phase
of trial regarding the meaning Lang now ascribes to his
nickname -- a nickname mentioned only three times in
the prosecutor's brief opening statement, (Doc. 22-3,
Mit. T., at 28—30} --it is speculative to assume the jury
understood the nickname in the same manner.

Asking the Jury to Render Justice. Lang's final claim
of prosecutorial misconduct is based on the prosecutor's
request to the jury during his closing argument to
"render justice" (Doc. 16 at 101{quoting Doc. 22-3, Mit.
T., at 103}}. The Ohio Supreme Court rejected this claim
on plain-error review, stating:
Finally, Lang argues that the prosecutor committed
misconduct during closing argument by arguing that
the jurors should "render justice" and impose a
sentence of death.

"There is nothing inherently erronecus in calling for
justice * * *." The prosecutor's argument was within
the creative latitude afforded both parties in closing
arguments. No plain [*192] error occurred.

‘paragraph numbers and
INternal cliatons omitea).

In Young, the Supreme Court found error in a
nrosaciitor's recnilest that the jury "do its job_"

However, the Court founa mis
comment did not "intfluence| the jury] to strav from its
responsibility to be fair and unbiased.' This
Court finds the prosecutor's remark aila not unaermine
the jury's ability to fairly judge the evidence.

Cumulative Effect. Lang argues that this Court must
consider the cumulative effect of the purported
prosecutorial misconduct discussed above {Doc. 33 at
115). The prosecutor's conduct durina trial should be
viewed in the conte;

See alsc
wnewner prosecutoria| IMISCUNAUGL UeNed d uelenudnil d

fair trial, a court may consider the "cumulative effect" of
several instances of misconduct. See

Viewing all of Lang's allegations of prosecutorial
misconduct cumulatively and in the context of the entire
trial, this Court concludes Lang's claims do not entitle
him to habeas relief. This Court finds only a few
instances of possibly improper conduct among these
claims. Even if those acts were improper, and this Court
considered the misconduct as a whole, Lang has
failed [*193] to demonstrate that the misconduct was
"so pronounced and persistent that it permeateld] the
entire atmosphere of the trial" See

Twelfth Ground for Relief

Arbitrary Sentencing

Lang complains the trial court erred by accepting the
jury's recommended sentence of death for Cheek's
murder but only life without the possibility of parcle for
Burditte's murder. He argues that because he was
convicted of the same charges for both crimes, with the
same aggravating factors, the jury and trial court
"improperly weighed who the victim was as an
aggravating circumstance" in viclation of the Eighth and
Fourteenth Amendments and Ohic law (Doc. 16 at 95—
98).

Lang raised this identical claim on direct appeal {see
Doc. 18-1 at 1519—20). In his Petition, he implicitly
concedes that the Ohio Supreme Court adjudicated the
claim on the merits for purposes of AEDPA by arguing
that the Ohio Supreme Court's decision viclates §
2254(d)(1) and (d)(2) (Doc. 16 at 98). However, in his
Traverse, Lang argues the Ohio Supreme Court did not
adjudicate this claim on the merits because it
"misrepresented Lang's claim" as an inconsistent-verdict
claim (Doc. 33 at 111). As Harrington makes clear, the
substance of a state court's analysis is irrelevant in
determining whether [*194] the claim was "adiudicated
on the merits” under AEDPA.

Lang raised this claim in state ccurt and the
unio supreme Court ruled on the claim. Therefore,
AEDPA applies.

In rejecting Lang's claim, the Ohioc Supreme Court
reasoned:
In proposition of law Xl, Lang argues that his death

A78



Page 56 of 58

2015 U.S. Dist. LEXIS 39365, *194

sentence for Cheek's murder should be vacated
because the jury's sentencing recommendations—
life for Burditte's murder {Count One} and death for
Cheek's murder (Count Two)}—are arbitrary. Lang
contends that the disparity in sentencing occurred
because Burditte was a drug dealer and Cheek was
not. Consequently, Lang argues, the jury improperly
considered the victim's status as an aggravating
circumstance in reaching its death verdict.

We reject Lang's argument. The jury verdicts are
not inconsistent. The jury was required to "consider,
and weigh against the aggravating circumstances
proved beyend a reasonable doubt, the nature and
circumstances of the offense.” Here, the nature and
circumstances of the offense showed that Burditte
was involved in selling illegal drugs to Lang at the
time of his murder. There was no evidence showing
that Cheek was involved. In weighing the nature
and circumstances of the [*195] offense, the jurors
might have determined that Burditte's murder was
mitigated because of Burditte's involvement in the
events leading up to his murder. On the other hand,
the jury might have decided that Lang's murder of
Cheek was not mitigated at all.

Moreover, it is not for an appellate court to
speculate about why a jury decided as it did.
"Courts have always resisted inquiring intc a jury's
thought processes * * *; through this deference the
jury brings to the criminal process, in addition to the
collective iudament of the communitv. an element

Additionally, we reject Lang's claim that the jurors
impreperly considered Burditte's status as a drug
dealer as an aggravating circumstance. The ftrial
court properly instructed the jury on the aggravating
circumstances that they could consider during their
deliberations. The trial court's instructicns included
the admonition, "The aggravated murder itself is not
an aggravating circumstance. Ycu may only
consider the aggravating circumstances that were
just described to you and which accompanied the
aggravated murder." It is presumed that the jury
followed the ftrial court's instructions. Based cn
the [*196] foregoing, we overrule proposition XI.

‘paragraph numbers and
Internal ciauons omitea).

Neither Lang ncr the State identify clearly established
federal law governing Lang's argument comparing his
sentences for the murders of Burditte and Cheek.

IS that reliet 1S avalable under § 2254(d)(1)s
unreasonable-application clause if, and only if, it is so
cbvious that a clearly established rule applies to a given
aat of fanrts that thare econld he nn  fairminded

wWnicn e olale renes {(Loc. £J al of ), govermns a jury
verdict with inconsistent findinas of auilt on separate

govern cnalenges 10 S1ate Sentencing proceaures wnicn
a defendant araues result in the arhitrarv impaosition of a

alleges "incoensistent” sentences on separate counts.

Lang also argues that his death sentence is arbitrary
and capricious because the jury and trial court must
have improperly considered the non-statutory
aggravating circumstance that Cheek was not a drug
dealer, which Lang claims is the only factor
distinguishing her from Burditte (Doc. 33 at 111—12).
But the Ohic Supreme Court, addressing this very
argument, found the sentences complied with state law,
and "a state court's interpretation of state law, including
one announced on direct appeal of the challenged
convictionl.1 binds a federal court sittina in habeas

held that "|ojnce the jury Tinds that the detendant 1alls
within the legislatively defined categery of persons

9Lang states in his Traverse that his sentence was "arbitrary
and disproportionate as compared to his co-conspirators [sic]
and compared to others similarly situated" (Doc. 33 at 112).
This Court does not address[*197] Lang's perfunctory
comparison of his sentence with Walker's sentence, a claim
not included in Lana's Petition and not adeauatelv develoned
in the hriefs. Se¢

"lijssues aqveriea 1a In a perunciory manner,
unacsormpanea by some effort at developed argumentation,
are deemed waived.") (internal quotation marks omitted).
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eligible for the death penalty, . . . the jury then is free to
consider a myriad of factors to determine whether or not
death is the appropriate punishment.” [*198] The Court
continued:

[wle have never suggested that the United States
Constitution requires that the sentencing process
should be transformed into a rigid and mechanical
parsing of statutory aggravating factors. But to
attempt to separate the sentencer's decision from
his experiences would inevitably do precisely that. It
is entirely fitting for the moral, factual, and legal
judgment of judges and juries to play a meaningful
role in sentencing. We expect that sentencers will
exercise their discretion in their own way and to the
best of their ability. As long as that discretion is
auvided in a constfitutionally adeauate wav. see

Not SO WNOlly arpitrary as 1o orenda e Lonsuwuon,
the Eighth Amendmen! cannot and should not
demand more.

Thus, even if the jury and trial court were
Influenced by Burditte's drug dealing in considering
Lang's sentence, the “"consideration of a non-statutory
aggravating circumstance, even if contrary to state law.

Anace nnt vinlata tha Cnnatibiition !

citi

Seventeenth Ground for Relief

Cumulative Error

Lang asserts the cumulative effect of all the
constitutional errors he alleges deprived him of a fair
trial and penalty-phase hearing {Doc. [*199] 33 at
137—38). Because Lang raised his cumulative-error
claim in state postconviction proceedings, he preserved
the claim for federal habeas review. But "cumulative
error claims are not coanizable on habeas because the

CERTIFICATE OF APPEALABILITY ANALYSIS

This Court must determine whether to grant a Certificate
of Appealability ("COA™) for any of Lang's grounds for
relief. The blanket grant or denial of a COA

"underming[s] the gate keeping function of certificates of
appealability, which ideally should separate the
constitutional claims that merit the close attention of
counsel and thie conrt from those rlaime that hava littla
or no viability.

Lang may not appeal this Court's denial ot
any poruon of his Petition "[u]nless a circuit justice or
judge issues a certificate of appealability,” which "may
issue . . . only if the applicant has make a =ubstantial
showing of the denial of a constitutional right.

Lang must show "that reasonable jurnsts
coula aepdate whether (or, for that matter, agree that) the
petition should have been resolved in a different manner

v that tha inciise nranAan tnAd varnr A Aardaciats tn AdAanarcens

VVItN respect Lang's proceaurally aerauned cliaims, Lang
must show "jurists of reason would find it debatable
whether the petition states a valid claim of the denial of
a constitutional right and that jurists of reason would find
it debatable whether the district court was correct in its
procedural ruling.

Applying these standards, this Court denies a COA for
grounds for relief 3, 4, 6, 8, 10 (only sub-claims
regarding Lang's red clothing and recorded statement),
11 (sub-claims A, F, and G), 12, 14, 15, and 17.
Similarly, this Court denies a COA for Lang's plainly
defaulted grounds for relief, specifically grounds 5, 7, 9,
10 {except sub-claims relating to Lang's red clothing and
recorded statement), 11 (sub-claims B, C, D, and E}, 13,
and 16. This Court grants a COA for Lang's ineffective
assistance of trial counsel claim regarding mitigating
evidence (ground 1) and his juror bias claim (ground 2).

CONCLUSION

For the foregoing reasons, this Court denies Lang's
Petition for Writ of Habeas Corpus. This Court further
certifies that, pursuant to 28 U.S.C. § 71915(a)(3), an
appeal from this decision could be taken in good faith as
to Lang's first and second grounds for relief, and [*201]
this Court issues a certificate of appealability pursuant
t¢ aind Federal Appeliate Rule 22(b)
as 10 tnose claims only. As to all remaining claims, this
Court certifies that, pursuant to 28 U.S.C. § 1915(a)(3),
an appeal from this decision could not be taken in good
faith, and that there is nn hasis unnn which tn issue a
certificate of appealability

IT IS SO ORDERED.
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/s/ Jack Zouhary
JACK ZOUHARY
U. S. DISTRICT JUDGE

March 27, 2015

JUDGMENT ENTRY

This Court denies Lang's Petition for Writ of Habeas
Corpus (Doc. 16). This Court further certifies that,
pursuant to 28 U.S.C. § 1915(a)(3), an appeal from this
decision could be taken in good faith as to Lang's first
and second grounds for relief, and this Court issues a
certificate of appealakility pursuant to

and Federal Appellate Rule 22(b) as 10 tnose
claims only. As to all remaining claims, this Court
certifies that, pursuant tc 28 U.S.C. § 7915(a)(3), an
appeal from this decision could not be taken in good
faith, and that there is nc basis upon which to issue a
certificate of appealability

IT IS SO ORDERED.
/s/ Jack Zouhaty
JACK ZOUHARY

U. S. DISTRICT JUDGE
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Court of Appeals of Ohio, Fifth Appellate District, Stark County
August 23, 2010, Date of Judgment Entry
Case No. 2009 CA 00187

Reporter

2010-Ohio-3975 *; 2010 Chio App. LEXIS 3375 **; 2010 WL 3314484

STATE OF OHIO, Plaintiff-Appellee -vs- EDWARD LEE
LANG, lll, Defendant-Appellant

Subsequent History: Moticn granted by State v. Lang,
126 Ohio St. 3d 1610, 2010 Ohio 5075, 935 N.E.2d 425,
2010 Ohio LEXIS 2669 (2010)

Discretionary appeal not allowed by, Mction denied by,
Motion to strike denied by, As meot State v. Lang, 131
Ohio St. 3d 1484, 2012 Ohio 1143, 963 N.E.2d 824,
2012 Ohio LEXIS 751 (2012)

Habeas corpus proceeding at, Moticn denied by,
Without preiudice. Motion denied hv. Motion aranted by

Prior History: [*1] CHARACTER OF PROCEEDING:
Criminal Appeal from the Court of Common Pleas, Case
No. 2006 CR 01824(A).

Disposition: Affirmed.
Core Terms

mitigation, trial court, post-conviction, aggravated,
records, ineffective, murder, trial counsel, sentence,
funds, evidentiary hearing, neuropsychological,
proceeded, post conviction relief, entry of judgment,
death sentence, childhood, discovery, disorder,
cumulative error, sub judice, recommendation, half-
sister, witnesses, killing, rights

Case Summarv

Procedural Posture

Following a jury trial, the Stark County Court of
Common Pleas {Ohio) convicted appellant inmate of two
counts of aggravated murder, and one count of
aggravated robbery, all with firearm specifications. He
was sentenced to death on cne count, plus life without
eligibility for parole, 10 years, and three years for one
firearm specification. His petiticn for poestconviction relief
under was dismissed. The inmate
appealeq.

Overview

The inmate argued that the trial court violated his due
process rights by preventing him from developing facts
for his claim during the postconviction process. The
appellate court held that the trial court did not abuse its
discretion in denying the inmate’s petition for
postconviction relief. There was no error in denying his
request for expert assistance and examination funding
because did not specifically provide for a
right to funding or the appointment of an expert witness.
Further, there was no error in declining to allow a
postconviction evidentiary hearing because the ftrial
court fully reviewed and analyzed the dehors facts and
determined that their presentation would have made no
difference in the outcome of the trial. Finally, there was
no error in denying the relief petition because the inmate
did not demonstrate that he received ineffective
assistance of counsel. Trial counsel developed a
mitigation strategy which allowed the jury to adequately
weigh the mitigation evidence against the evidence of
dual murder preduced at the guilt phase of the trial.
Even if more evidence would have been presented at
mitigation, the cutcome would not have been different.

QOutcome
The judgment of the trial court was affirmed.

L exicsNexis® Headnotes
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Criminal Law & Procedure > Postconviction
Proceedings > General Overview

Evidence > ... > Testimony > Expert
Witnesses > General Overview

Criminal Law & Procedure, Postconviction
rroceeaings

A petitioner in a postconviction proceedina onlv
possesses the rights given him by statute

itself does not specifically provide for a ngim w wnuiny
or the appointment of an expert withess in
postconviction petition proceedings. Thus, it is not error
for a trial court to deny a defendant's request for funds
for expert witnesses in support of his petition for
postconviction relief. However, a narrow exception to
this funding rule has been recognized where a capital
defendant claims mental retardation.

Criminal Law & Procedure > Postconviction
Proceedings > General Overview

Criminal Law & Procedure > ... > Discovery &
Inspection > Discovery by Defendant > General
Overview

Criminal Law & Procedure > Sentencing > Capital
Punishment > General Overview

Criminal Law & Procedure, Postconviction
rroceeaings

A petition for postconviction relief is a civil proceeding.
However, the procedure to be followed in ruling on such
a petition is established by and the power
to conduct and compel discovery under the Ohio Civil
Rules is not included within the trial court's statutorily
defined authority in this realm. Thus, petitioners do not
have a right to discovery in postconviction relief
proceedings, even in death penalty cases.

Criminal Law & Procedure > Postconviction
Proceedings > General Overview

Criminal Law & Procedure, Postconviction
Froceedaings

In postconviction cases, a trial court has a gatekeeping
rmle as tn whether a defendant will even receive a

when a person files an

| court must grant a
nearing unless It determines that the petitioner is not
entitled to relief. To make that determination, the court
must consider the petition, supporting affidavits, and
files and records, including, but not limited to, the
indictment, journal entriee rlark’e rararde gnd transcript
of the proceedings. Furthermore,
when the trial court recora aoes not contain sufficient
evidence regarding the issue of competency of counsel,
an evidentiary hearing is required to determine the
allegation.

Criminal Law & Procedure > Postconviction
Proceedings > General Overview

Criminal Law & Procedure > ... > Standards of
Review > Abuse of Discretion > General Overview

Criminal Law & Procedure, Postconviction
rroceeaings

A petition for postconviction relief does not provide a
petitioner a second opportunity to litigate his or her
conviction, nor is the petitioner automatically entitled to
an evidentiary hearing on the petition. A defendant is
entitled to postconviction relief only upon a showing of a
violation of constitutional dimension that occurred at the
time that the defendant was tried and convicted. An
appellate court reviewing a trial court’s decision in
regard to the "gatekeeping" function in this context must
apply an abuse-of-discretion standard. In order to find
an abuse of discretion, the appellate court must
determine that the trial court's decision was
unreasonable, arbitrary, or unconscionable and not
merely an error of law or judgment.

Criminal Law & Procedure > Postconviction
Proceedings > General Overview

Criminal Law & Procedure, Postconviction
rroceeaings

A trial court has the discretion to review the credibility
and weight of any evidentiary materials supporting a
petition for postconviction relief. In reviewina a petition
for postconviction relief filed pursuant tc a
trial court should give due deference to amdavits sworn
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to under oath and filed in support of the petition, but
may, in the sound exercise of discretion, judge the
credibility of the affidavits in determining whether to
accept the affidavits as true statements of fact.

Criminal Law & Procedure > Postconviction
Proceedings > General Overview

Criminal Law & Procedure > ... » Standards of
Review > Abuse of Discretion > General Overview

Criminal Law & Procedure, Postconviction
Froceedings

A petition for postconviction relief brought pursuant to

~ill be granted only where the denial or
infringement of constitutional rights is so substantial as
to render the judgment void or voidable. In reviewing a
trial court's denial of an appellant's petition for
postconviction relief, absent a showing of abuse of
discretion, an appellate court will not overrule the trial
court's finding if it is supported by competent and
credible evidence. An abuse of discretion connotes
more than an error of law or judgment, it implies the
court's aftitude is unreasonable, arbitrary, or
unconscionable.

Criminal Law & Procedure > Counsel > Effective
Assistance of Counsel > Tests for Ineffective
Assistance of Counsel

Effective Assistance of Counsel, Tests for
inemecuve Assistance of Counsel

The standard of review for ineffective assistance claims
is set forth in Strickland. A two-pronged analysis is
required in reviewing a claim for ineffective assistance
of counsel. First, an appellate court must determine
whether counsel's assistance was ineffective; ie.,
whether counsel's performance fell below an objective
standard of reasonable representation and was violative
of any of his essential duties to the client. If an appellate
court find ineffective assistance of counsel, an appellate
court must then determine whether or not the defense
was actually prejudiced by counsel's ineffectiveness
such that the reliability of the outcome of the trial is
suspect. This requires a showing that there is a
reasonable probability that but for counsel's
unprofessional error, the outcome of the trial would have
been different.

Criminal Law & Procedure > Counsel > Effective
Assistance of Counsel > Tests for Ineffective
Assistance of Counsel

Effective Assistance of Counsel, Tests for
inemecuve Assistance of Counsel

A defendant is entitled to a fair trial but not a perfect
one. Likewise, trial counsel is entitled to a strong
presumption that all decisions fall within the wide range
of reasonable professional assistance.

Criminal Law & Procedure > Counsel > Effective
Assistance of Counsel > Trials

Effective Assistance of Counsel, Trials

The effect of hindsight has been recognized and courts
have been warned against second-guessing as to
counsel's assistance after a conviction.

Criminal Law & Procedure > Juries &
Jurors > Assembling the Jury Pool

Juries & Jurors, Assembling the Jury Pool

Use of voter registration rolls to select the petit jury pool
is not unconstitutional.

Criminal Law & Procedure > Appeals > Reversible
Error > Cumulative Errors

Reversible Error, Cumulative Errors

The doctrine of cumulative error provides that a
conviction will be reversed where the cumulative effect
of evidentiary errors in a trial deprives a defendant of
the constitutional right to a fair trial even though each of
numerous instances of ftrial court error does not
singularly constitute cause for reversal.

Counsel: For Plaintiff-Appellee: JOHN D. FERRERO,
PROSECUTING ATTORNEY, RONALD MARK
CALDWELL, KATHLEEN O. TATARSKY, Canton, Ohio.

For Defendant-Appellant: RACHEL TROUTMAN,
TYSON FLEMING, ASSISTANT PUBLIC DEFENDERS,
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Columbus, Chio.

Judges: Hon. W. Scott Gwin, P. J., Hon. John W. Wise,
J., Hon. Patricia A. Delaney, J. Gwin, P. J., and
Delaney, J., concur.

Opinion by: John W. Wise

Onininn

Wise, J.

[*P1] Appellant Edward L. Lang |l appeals from the
decision of the Court of Common Pleas, Stark County,
which denied his petition for post-conviction relief
pertaining to his conviction and life sentence for the
aggravated murder of Jaron Burditte and conviction and
death sentence for the aggravated murder of Marnell
Cheek. The relevant facts leading to this appeal are as
follows.

[*P2] In 2006, appellant, age eighteen at the time,
moved to Canton from Baltimore, Maryland, where he
had lived almost all of his life. Once in Canton, he
became acquainted with Antonio Walker. In October of
that year, appellant and Walker discussed the possibility
of robbing Jaron "C.J." Burditte, a participant in the local
drug trade. Appellant and Walker decided [**2] to pull
off the robbery by calling in a fake offer to buy crack
cocaine from Burditte, and then coercing money from
Burditte when he arrived in his vehicle.

[*P3] On October 22, 2006, appellant proceeded to
make a cell phone call to Burditte, agreeing to pay $ 225
for a small quantity of crack cocaine. The two men
arranged to meet on Sahara Avenue NE in Canton.
Burditte, along with a female passenger, Marnell Cheek,
then drove a Dodge Durango to that location, where
appellant and Walker were waiting. Walker stayed
outside Burditte's Durango, but appellant got into the
back seat. Shortly thereafter, Walker heard two
gunshots emanating from inside the vehicle.

[*P4] Appellant and Walker ran from the scene. The
Durango proceeded through some vard areas, finally
striking a parked Dodge Intrepid. An area resident heard
some of the noise and went outside to check out what
had happened. The resident saw two individuals
slumped inside the Durango with apparent gunshot
wounds to the head. He quickly called 911.

[*P5] [**3] After an initial police investigation, the

Stark County Coroner conducted autopsies and
determined that the cause of death for both Burditte and
Cheek was a single gunshot to each of their heads.

[*P6] After further investigation, the Canton Police
arrested appellant. At the station, appellant waived his
Miranda rights and admitted to participating in the
robbery of Burditte. However, he denied being the
shooter and instead stated that Walker used his gun to
kill Burditte and Cheek, while he waited in a nearby car.

[*P7] On December 11, 2006, the Stark County Grand
Jury indicted appellant on two counts of aggravated
murder, with firearm and death penalty specifications,
and one count of aggravated robbery with a firearm
specification. Appellant was charged alternatively as the
principal offender and as the accomplice. Appellant pled
not guilty to all charges and specifications. The matter
proceeded to a jury trial commencing July 11, 2007.

[*P8] The jury thereafter found Lang guilty as charged,
and, as part of its verdict, found that appellant was the
principal offender in the two deaths.

[*P9] A separate sentencing/mitigation hearing was
held subsequently. Among other things, the jury heard
evidence, chiefly [**4] from appellant's mother and half-
sister, about appellant's difficult and dysfunctional
childhood. At the conclusion of the sentencing hearing,
the jury recommended a life sentence of imprisonment
without the possibility of parole for the one aggravated
murder conviction (the Jaron Burditte killing), but a
sentence of death for the other aggravated murder
conviction {the Marnell Cheek killing).

[*P10] The trial court then independently reviewed the
evidence of the aggravating circumstances and the
mitigating factors and found beyond a reasonable doubt
that the aggravating circumstances outweighed the
mitigating factors. Accordingly, the court imposed a
sentence of death upon appellant for the aggravated
murder of Marnell Cheek. The court also imposed the
mandatory three-year term of actual incarceration for
the three firearm specifications, but merged them into
one for purposes of sentencing, and imposed it
consecutively with the death sentence. The court also
sentenced appellant to a term of life imprisonment
without eligibility for parole for the aggravated murder of
Jaron Burditte, as well as the maximum ten-year prison
term for the aggravated robbery conviction, imposing
these also consecutively [**5] with each other and with
appellant's death sentence.

[*P11] Appellant thereafter filed a direct appeal of his
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convictions and death sentence to the Ohio Supreme
Court. That appeal is pending as of the date of this
opinion. See Sfafe v. Lang, Supreme App. No. 2007-
1741.

[*P12] In the meantime, on May 15, 2008, appellant
filed a nast-ranviction petition in the trial court, pursuant
tc The majority of his claims challenged
the ettectiveness of trial counsel in the mitigation phase
and the constitutionality of the PCR statute, particularly
as it relates to discovery. The State filed a response, a
motion to dismiss, and a motion for summary judgment.
On June 15, 2009, the trial court issued a detailed 31-
page judgment entry, sustaining the State's motion to
dismiss and granting summary judgment in favor of the
State of Ohio. The court also denied appellant's request
for funds for a neuropsychological evaluation.

[*P13] Appellant filed a notice of appeal on July 15,
2009, and herein raises the following two Assignments
of Error:

[*P14] "I. APPELLANT'S DUE PROCESS RIGHTS
WERE VIOLATED BECAUSE THE TRIAL COURT
DENIED HIM ESSENTIAL MECHANISMS FOR
OFFRECORD FACT DEVELOPMENT DESFPITE
SUFFICIENT OPERATIVE FACTS [**6] PRESENTED
BY APPELLANT TO JUSTIFY HIS REQUESTS TO
FURTHER DEVELOP THE FACTUAL BASIS FOR HIS
CLAIMS.

[*P15] "ll. THE TRIAL COURT ERRED IN
DISMISSING LANG'S POSTCONVICTION PETITION
WHEN HE PRESENTED SUFFICIENT OPERATIVE
FACTS TO MERIT RELIEF OR, AT A MINIMUM, AN
EVIDENTIARY HEARING."

[*P16] In his First Assignment of Error, appellant
contends the trial court violated his due process rights
by preventing him from developing facts for his claim
during the post-conviction process. We disagree.

Appellant's Posf-Conviction Request for a
Neuropsychological Examination

[*P17] In the case sub judice, appellant filed a motion
for appropriation of funds, referencing therein a
recommendation from Dr. Bob Stinson, who had
conducted an evaluation, that appellant receive a
neuropsychological examination. Dr. Stinson's review
indicated that appellant has a history of emotional

dysregulation, poor impulse control, low frustration
tolerance, limited problem solving abilites, poor
judgment, violence and aggression, and "strong
indications of deficits in executive functioning generally.”
Motion for Appropriation of Funds at 5. Furthermore, Dr.
Stinson noted that "there is strong evidence of
neuropsychological deficits in [**7] Edward's case. *** It
would be important to have Edward evaluated by
specialists in the field of neurology, neurophysiology,
and neuropsychology to determine the existence of
brain dysfunction and/or neuropsychological deficits that
would be consistent with a learning discrder, a cognitive
disorder, an impulse control disorder, a neurological or
neuropsychological disorder, and/or another mental
illness or mental defect." Id. at 3-4. In addition, Dr.
Thomas Boyd, an expert neuropsychologist, concurred
with Dr. Stinson's recommendation.

[*P18] "A petitioner in a postconviction
proceedina oniv possesses the riohts aiven him bv

Tunaing of e appoinument of an expert withess In post-
conviction petition proceedings. "Thus, it is not error for
a frial court to deny a defendant's request for funds for
exnert withesses in suonort of his bpetition for

Supreme Court has potentially recognized a narrow
exrantinn ta this fiindinn nile where a ranital defendant

However, appellant herein has not specifically raised
such a claim.

[*P19] Upon review, we hold the trial court did not err
in denying appellant's request for expert assistance and
examination funding.

Appellant's Post-Conviction Request for Discovery

TOr post-conviction relietr 1s a Civil proceedind. See. also.

dANU UI1g pOwel 10 GUINAJUGL drnd cummpel uissouvery unuer
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the Civil Rules is not included within the trial court's

[*P21] Thus, petitioners do not have a right to
discovery in PCR proceedings, even [**9]in death
penalty cases, and we find no merit in appellant's claim
that he was erroneously denied post-conviction
discovery in the case sub judice.

Appellant's Post-Conviction Request for an Evidentiary
Hearing

[*P22] Appellant next challenges the trial court's
decision to rule on his postconviction petition without
holding an evidentiary hearing.

m™B23] The Ohio Supreme Court has recognized

"In postconviction cases, a ftrial court has a
gatekeeping role as to whether a defendant will even
receive a hearing." State v. Gondor, 112 Ohio St.3d
377. 388. 860 N.E.2d 77, 2006 Ohio 6678. P 51. Under

when a person files an

peuton, tne ma court must grant a hearing uniess 1t
determines that the petitioner is not entitled to relief. To
make that determination, the court must consider the
petition, supporting affidavits, and files and records,
including, but not limited to, the indictment, journal
entries, clerk's records. and transcript of the
proceedings. See Furthermore, " ™*
when the trial court recora aoes not contain sufficient
evidence regarding the issue of competency of counsel,
an evidentiarv hearina is reauired to determine the

['P24] Nonetheless, a petition for
postconviction relief does nou provide a petitioner a
second opportunity to litigate his or her conviction, nor is
the petitioner automatically entitted to an evidentiarv

UPUI d STHOWITNY O Jd VIOIALUUIT O CONSUWUOTNAl Uirmension
that occurred at the time that the defendant was tried

reviewing a Ulal Courts decision In regara 10 e
"gatekeeping" function in this context, we apply an
ahuse-of-discretion standard. See Gondor. supra. at P

oraer 1o 1iNd an abuse o1 aiscreton, we must gaetermine

that the trial court's decision was unreasonable, arbitrary
*411 ar 1inranerianahla and nat maralvy an arrar nf law

[*P25] Appellant's PCR petition included, inter alia, the
following documentation: (1) the ftrial court's order for
release of records from the Baltimore Department of
Social Services, dated June 13, 2007 (about one month
before trial); (2) affidavit of Tracie Carter (appellant's
mother); (3) affidavit of Dorian Hall, LSW, a mitigation
specialist for the Chio Public Defender {4} affidavit of
Abigail Duncan, LCPC, one of appellant's former
counselors; (5) affidavit and curriculum vitae of Dr. Bob
Stinson, a psychologist; (6) a 2002 letter from Ms.
Duncan; (7) memoranda and reports from the Maryland
Child Welfare Services; (8) Baltimore school records; (9)
hospital records; (10) a 2003 psychological diagnosis
letter from Deborah H. Drummer, Ph.D.; (11) additional
evaluation notes from Maryland; {12) various SSI
records; (13) the 1999 Report of the Ohio Commission
on Racial Fairness; and (14) additional notes and
scientific articles.

[*P26] Appellant maintains he presented sufficient
operative facts dehors the record entitling him to an
evidentiary hearing. However, as we will [*12] more
thoroughly discuss in addressing appellant's Second
Assignment of Error, infra, the judgment entry sub judice
reveals the trial court fully reviewed and analyzed the
dehors facts suggested by appellant and determined
they were cumulative, alternative to evidence presented
at trial, lacking in objectivity, or speculative, and that
their presentation would have made no difference in the
outrrmn ~f tha drinl An tha Nhig Supreme Court noted
in the trial court has the
discretuon 10 review e creaibility and weight of any
supporting evidentiary materials: "In reviewina a netfition
for postconviction relief filed pursuant tc a
trial court should give due deference to amaaviis sworn
to under oath and filed in support of the petition, but
may, in the sound exercise of discretion, judge the
credibility of the affidavits in determining whether to
accept the affidavits as true statements of fact." Id.,
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paragraph one of the syllabus.

[*P27] Upon review, we are unpersuaded that the trial
court abused its discretion in declining to allow a
postconviction evidentiary hearing in this matter.

[*P28] Appellant's First Assignment of Error is

therefore overruled.

[*P29] In his Second [**13] Assignment of Error,
appellant argues the trial court erred in denying his PCR
petition. We disagree.

Standard of Review

[*P30] It is well settled that
postconviction relief brought pt
will be granted only where the denial or infringement ot
constitutional rights is so substantial as to render the

reviewing a tnal court's denial ot appellant's petiuon tor
postconviction relief, absent a showing of abuse of
discretion, we will not overrule the trial court's finding if it

apuse or giscrelon connotes more than an error or |aw
or iudament. it imbplies the court's attitude is

analysis In reviewing a claim for inetective assistance ot
counsel. First, we must determine whether counsel's
assistance was ineffective; i.e., whether counsel's
performance fell below an objective standard of
reasonable representation and was violative of any of
his essential duties to the client. If we find ineffective
assistance of counsel, we must then determine whether
or not the defense was actually prejudiced by counsel's
ineffectiveness such that the reliability of the cutcome of
the trial is suspect. This requires a showing that there is

a reasonable prcbability that but for counsel's
unprofessional error, the outcome of the trial would have
been different. /d.

[*P32] As an initial matter, we note that shortly after
appellant was indicted in December 2006, death
penalty-qualified counsel was retained and/or appcinted
to represent him. That same month, counsel filed a
request for discovery and a motion for funds to hire a
defense investigator, a psychological expert and a
mitigation expert. According to the court’s docket, before
the month of January 2007 was [**15] over, defense
counsel had filed thirty seven motions on appellant's
behalf. In all, counsel filed over eighty-two motions,
including a motion to permit defense to admit all
relevant mitigating evidence.

Mitigation Evidence Issues

[*P33] The focus of appellant's present argument
pertains to his representation at his mitigation hearing.
At that time, appellant's counsel called two witnesses,
appellant's mother and half-sister, to relate the harsh
circumstances of appellant's childhood. Appellant's
mother, Tracie Carter, first described how she met
Edward "Coffee” Lang, Sr., appellant's father, who was
her landlord when she was a 19-yearold single mother
of a two-year-old. Unable to afford the rent, she
exchanged sex with Lang, Sr. {(hereinafter "Coffee") for
being able to stay in her apartment. According to Carter,
she maintained a relationship with Coffee, even though
he was physically abusive to her and abused heroin,
cocaine, and alcohol. Carter, as well as his half-sister
Yahnena, proceeded at the mitigation hearing to portray
appellant's abuse-filled chilchood. See Mitig. Tr. at 46-
78.

['P34] As part of his PCR petition, appellant provided
additional documentation of his troubled life. Evidence
[**16] was supplied that Coffee was around appellant
for part of his toddler years, before Coffee went to
prison. But during this period of time, accerding to a
1991 report, Coffee sexually abused appellant. PC Exh.
14, at 8-10. During that same time period, appellant and
his siblings also "witnessed Coffee tying their mother up
[for] 3-4 days, ordering her to perform fellatio, stabbing
her in [the] chest with a pair of scissors, shooting her in
the back of her leg, shooting windows out, cursing at
her, beating her up, and attempting to set the house on
fire with them in it." PC Exh. 18, at 18.1. In addition, the
children reportedly had "witnessed Coffee raping [their
mother] cn several cccasions." PC Exh. 14, at 5.
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[*P35] Furthermore, appellant's older brother began
acting out towards his siblings and mother. When the
brother was 6 years old, he reportedly attempted to
smother his mother to death (PC Exh. 18) and "brutally
beat his siblings" (PC Exh. 14), including pushing his
half-sister Yahnena Robinson down the stairs and
hitting appellant (then 3 years old) in the head with a
baseball bat. PC Exh. 18. He also reportedly acted out
sexually towards appellant and Yahnena, ordering them
to perform [**17] cral sex on him. Id., at 18-19; PC Exh.
14. The brother was eventually admitted to a psychiatric
hospital. Id.

[*P36] This phase of appellant's childhood ended when
he was about ten years old. Because of court-ordered
parenting time, Coffee took appellant from Maryland at
that time on what was supposed to be a two-week
visitation in Delaware. However, Coffee did not return
appellant to his mcther, Tracie Carter, for nearly two
years. During the time appellant lived with his father, he
endured physical, sexual, and emctional abuse. PC
Exh. 6, 38. Appellant was forced to stay in his bedroom
for days at a time, and he was repeatedly beaten with
"anything in reach." PC Exh. 6, at 17. In addition to
enduring the physical abuse, appellant was falsely told
by Coffee that his mother was dead. PC Exh. 6, at 21.
Appellant, at this young age, began using drugs. Id. at
38.

[*P37] When he was reunited with his mother,
appellant was wearing the same clothes that he had
been wearing when he left two years before. Mitig. Tr. at
62. Tracie Carter described him at that time as "fragile”
and undernourished. Id. He was covered in bruises, had
a cigarette burn on his back, and he had a gash on his
hand. Id. at 63. Emctionally, [**18] he was withdrawn,
moody, and defiant. PC Exh. 6, at 21.

[*P38] The years that followed appellant's stay with his

father included numercus psychiatric hospitalizations
and more than one suicide attempt. Id. at p. 22, 25.
During those years, appellant described to his
counselors the abuse he suffered at the hands of his
father, and he acknowledged anger and hatred toward
him. Id. See alsc PC Exh. 38. Appellant's counselors
observed his ongoing fear that his mother wculd
abandon him, and they observed his inability to restrain
himself from "acting first' as a defense." PC Exh. 6,
p-23. See also PC Exh. 38.

[*P39] Apparently, appellant did experience frequent
periods of abandcnment by his mother. Appellant's
psychiatric therapist, Abigail Duncan, who worked with

appellant when he was approximately fourteen years
old, recalled in her affidavit a time when Tracie Carter
moved out of the family home with her boyfriend and
appellant's youngest brother. PC Exh. 5. She left
appellant alone with his older brother and his sister
Yahnena, "and would return just to check on them." Id.
See also PC Exh. 10, 1/14/03 rpt. According to Duncan,
appellant's life lacked structure and consistent
treatment. PC Exh. 5.

[*P40] [**19] Despite this, appellant later performed
"well in school... when he was living in a group home
receiving proper medication for his mood disorder." See
PC Exh. 10. When he received needed psychotropic
medication, "[h]e attended all his classes and performed
above average academically.” Id., 1/14/03 report. But as
soon as "[h]le ceased taking his medication, his
emotional and behavioral status quickly deteriorated.”
Id.

['P41] In September 2004, appellant completed a
residential  treatment program at Woodbourne
Residential Treatment Center in Maryland. He was
returned to his mother's care with instructions that he
needed to deal with the trauma from his early childhood,
but he never really did. Furthermcre, appellant never
finished high school, but he got a job with the census
department. Mitig. Tr. at. 76. He moved in with his baby
daughter and the child's mother. Id. at 75-76. But that
potential for stability didn't last long, as appellant left the
area he'd known his whole life and moved to Chio.

[*P42] Appellant's chief challenge under the Strickiand
standard for allegations of ineffective assistance is that
his defense counsel allegedly waited until the last
minute to gather mitigating evidence; thus,
[**20] "compelling evidence was not available at the
time of his mitigation hearing." Appellant's Brief at 11.
Appellant points to an order from the trial court, filed
June 13, 2007, ordering release of records from
Baltimore Social Services as proof of counsel's delay in
seeking mitigation evidence. Appellant also faults the
allegedly brief time trial counsel spent with his mother,
Tracie Carter, as another example of failing to fully
investigate his background. As evidence dehors the
record to document these assertions, appellant
submitted the affidavit of Dorian Hall, LSW, a mitigation

anecialiat emnloved bv the Obin Public Nefender In

quoutng tne 1482 version of tne ABA Standaras for
Criminal Justice, recegnized: "It is the duty of the lawyer
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to conduct a prempt investigation of the circumstances
of the case and tc explore all avenues leading to facts
relevant to the merits of the case and the penalty in the
event of conviction."

[*P43] Nonetheless, our review of the additional
documentation at issue leads us to conclude that the
impact thereof is largely speculative. Appellant's
[**21] trial counsel had already presented mitigation
evidence about appellant's youth and the horrors of his
life growing up. The record further does little to
persuasively show a lack of investigation by trial counsel
of appellant's background. Regarding the release of
records order, few conclusions can be reached
therefrom as to what records were provided in 2007
based on appellant's authorization and what value, if
any, the records provided to appellant's mitigation team.
Finally, in regard to the Ohic Public Defender affidavit,
the evidence therein was given minimal weight because
of the interest of the employee in the outcome of the
litigation and because she had no direct knowledge of
the conversations between Tracie Carter and the
mitigation attorneys. See Judgment Entry at 13-14.

[*P44] Furthermore, as the State correctly notes,
appellant's mother and half-sister presented a detailed
picture of his youth and development. They testified to
his various excursions into the mental health system
and his treatment at the hands of his biological father.
Appellant does not deny that his trial counsel
interviewed various members of his family. Although
Tracie Carter was able tc recall that appellant
[**22] had been in a psychiatric facility more than
twenty-eight times, appellant points out that his meother
was unable to articulate the identity of his mental health
disorders, other than in lay terms, and he calls into
question trial counsel's decision not to utilize a
psychologist or mental health counselor at mitigation.

[*P45] However, we remain mindful that "[a]
defendant is entitled to a fair trial but not a nermact one ™

strona presumption that all decisions tall within the wide

determined that the strategy of trial counsel was to treat
appellant's mother as a sympathetic character and not
to portray her in a negative light, a strategy that easily
could have been derailed with excessive information

about her role in appellant's unfortunate upbringing. It is
also not unreasonable to surmise that additional records
may have alsc damaged appellant [**23] himself. As
the trial court aptly noted, trial counsel's approach at
mitigation was tc "humanize" appellant's difficulties,
rather than present them in detailed scientific terms.
Judgment Entry at 24, 29.. Trial counsel thus developed
a mitigation strategy which allowed the jury to
adequately weigh the mitigation evidence against the
evidence of dual murder produced at the guilt phase of
the trial. Wr -~*---*- that the Ohic Supreme Court has
recognized the effect of hindsight and has

warned anamnsr secnnd-nessina as  to counsel's

[*P46] Furthermore, considering the second prong of
Strickland, we note that after reviewing the evidence
presented by appellant in his PCR appendix, the trial
court consistently reached the conclusion throughout its
written decision that even if more evidence would have
been presented at mitigation, the outcome would not
have been different. We are unable tc conclude the trial
court's conclusions in this regard were unreasonable,
arbitrary, or unconscionable. The record clearly
indicates that appellant's mental illness and
[**24] childhood were presented to the jury through the
mitigation witnesses, which the jury most likely credited
given its recommendation of a life sentence for the
Burditte killing. We are unpersuaded that additional and
more detailed evidence about appellant's upbringing
and mental health issues would have created a
reasonable probability that the jury would have
recommended a life sentence, rather than the death
penalty, for the Marnell Cheek killing.

Jury Pool Issue

[*P47] Appellant secondly directs his claim of
ineffective assistance to the entire capital trial and
alleges ineffectiveness for failing to object to use of
voter registration to select the jury pool. As the trial court
found, however, this claim is barred by the doctrine of
res judicata. Appellant counters that the trial court erred
in its finding of res judicata because he presented
evidence dehors the record, namely, the Report of the
Ohio Commission on Racial Fairness commissioned by
the Supreme Court of Ohio. See PCR Exh. 32. We note
this 1999 report was prepared well before appellant's
aggravated murder trial, and appellant points to no part
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of the report that would have made a difference in his
case. Morenvar tha QOhio Supreme [**25] Court has
held that use of voter registration rolls to
aalact the v waw ol ie not HInconstitiitional See an

Cumulative Error Claim

[*P48] Appellant lastly maintains that cumulative errors
during the #ri~! r~~ltnd in reversible error. Appellant's
Brief at 20. The doctrine of cumulative error
provides that a conviction will be reversed where the
cumulative effect of evidentiary errors in a trial deprives
a defendant of the constitutional right to a fair trial even
thouah each of numerous instances of trial court error

Appellant does not clearly tie the doctnne to his
ineffective assistance claims in this instance; however,
notwithstanding this Court's past reluctance to embrace
cumulative error as grounds for reversal {see State v.
Mascarella (July 6, 1995), Tuscarawas App.No.
93AP100075), we find reversible error has not been
demonstrated regarding appellant’s mitigation hearing.
See, also, State v. Garner, 74 Ohio St.3d 49, 64, 1995
Ohio 168, 656 N.E.2d 623 (holding that the doctrine of
cumulative [**26] error by which a conviction will be
reversed does not apply absent multiple instances of
harmless error).

Conclusion

[*P49] Upon review of the record and judgment entry
in the case sub judice, we hold the ftrial court did not
abuse its discretion in denying appellant's petition for
postconviction relief.

[*P50] Appellant's Second Assignment of Error is
therefore overruled.

[*P51] For the foregoing reasons, the judgment of the
Court of Common Pleas of Stark County, Ohio, is
hereby affirmed.

By: Wise, J.
Gwin, P. J., and

Delaney, J., concur.

JUDGMENT ENTRY

For the reasons stated in our accompanying
Memorandum-Opinion, the judgment of the Court of
Common Pleas of Stark County, Ohio, is affirmed.

Costs assessed to appellant.

End of Document
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speculative, clothing, testing, waived

Case SiImmarv

Procedural Posture

Defendant appealed a judgment of the Court of
Common Pleas of Stark County, Ohio, that convicted
him of aggravated murder and aggravated robbery,
arguing that the trial court erred in admitting prejudicial
evidence and that the evidence was insufficient to
support his murder convictions.

Overview

On review, the court held that testimony that defendant
wore red all the time was irrelevant und

and was erroneously entered under

because the implication was that delenuam was a
member of the "Bloods" gang but no evidence was
admitted at trial linking the murders to gang activity.
However, given the substantial evidence of defendant’s
guilt, such testimony constituted harmless error. Further,
the introduction of a gruesome photograph showing the
bodies of the murder victims was admissible because it
was probative of defendant's intent and the manner and
circumstances of the victims' deaths. Although
gruesome, the photographs supported the coroner's
testimony and provided a perspective of the victims'
wounds. In addition, sufficient evidence supported
defendant’s murder convictions because witnesses
testified that defendant was the principal offender, the
murder weapon belonged to defendant, and the police
found the murder weapon in the back of the car that
defendant was driving.

Qutcome

Defendant's convictions and capital sentence were
affirmed.

| ayicNeyYice® Headnntes

Criminal Law & Procedure > ... > Accusatory
Instruments > Indictments > Appellate Review

Criminal Law &
Procedure > ... > Indictments > Contents > Sufficien

cy of Contents

Criminal Law & Procedure > ... > Standards of
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Review > Plain Error > Indictments
Indictments, Appellate Review

When a defendant fails to preserve objections to a
defective indictment during the course of a trial, the
issues are generally forfeited and must be reviewed
under a plain error analysis except in rare cases of
structural error.

Criminal Law &
Procedure > ... > Indictments > Contents > Sufficien
cy of Contents

Contents, Sufficiency of Contents

An indictment that charges an offense by ftracking the
language of the criminal statute is not defective for
failure to identify a culpable mental state when the
statute itself fails to specify a mental state.

Criminal Law &
Procedure > ... » Standards > Particularized Need
Standard > Defendants

Particularized Need Standard, Defendants

An accused is not entitled to review the transcript of
grand jury proceedings unless the ends of justice
require it and there is a showing by the defense that a
particularized need for disclosure exists that outweighs
the need for secrecy. A particularized need is
established when the circumstances reveal a probability
that the failure to provide the grand jury testimony will
deny the defendant a fair trial. Determining whether a
particularized need exists is a matter within the trial
court's discretion.

Criminal Law &
Procedure > ... > Standards > Particularized Need
Standard > Defendants

Particularized Need Standard, Defendants

A defendant's speculative claim that the grand jury
testimony might have contained material evidence or
might have aided his cross-examination does not
establish a particularized need.

Criminal Law & Procedure > Juries & Jurors > Jury
Deliberations > Juror Misconduct

Criminal Law & Procedure > Trials > Defendant's
Rights > Right to Due Process

Jury Deliberations, Juror Misconduct

Due process does not require a new frial every time a
juror has been placed in a potentially compromising
situation. Due process means a jury capable and willing
to decide the case solely on the evidence before it and a
trial judge ever watchful to prevent prejudicial
occurrences and to determine the effect of such
occurrences when they happen. Moreover, a court will
not reverse a judgment based upon juror misconduct
unless prejudice to the complaining party is shown.

Criminal Law & Procedure > Juries & Jurors > Jury
Deliberations > Juror Misconduct

Jury Deliberations, Juror Misconduct

When presented with an issue of juror misconduct, a
trial court should not decide and take final action ex
parte but should determine the circumstances, the
impact thereof upon the juror, and whether or not it was
prejudicial in a hearing with all interested parties
permitted to participate.

Criminal Law & Procedure > Juries & Jurors > Voir
Dire » Judicial Discretion

Voir Dire, Judicial Discretion
The scope of voir dire is generally within the trial court's

discretion, including voir dire conducted during trial to
investigate jurors' reaction to outside influences.

Evidence > Admissibility > Expert
Witnesses > Daubert Standard

Evidence > Admissibility > Expert Witnesses
Expert Witnesses, Daubert Standard

requires that an expert's testimony be
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based on reliable scientific. technical. or other Evidence > Admissibility > Expert Witnesses
specialized information. Undel if the

expert's testimony reports the resuit or a proceaure, test,
or experiment, the testimony is reliable only if all of the
following apply: (1) the theory upon which the
procedure, test, or experiment is based is objectively
verifiable or is validly derived from widely accepted
knowledge, facts or principles; {2) the design of the
procedure, test, or experiment reliably implements the
theory;, and (3) the particular procedure, test, or
experiment was conducted in a way that will yield an
accurate result.

Criminal Law & Procedure > Juries &
Jurors > Province of Court & Jury > Weight of
Evidence

Evidence > ... > Testimony > Expert
Witnhesses > Criminal Proceedings

Province of Court & Jury, Weight of
Evigence

Expert witnesses in criminal cases can testify in terms of
possibility rather than in terms of a reasonable scientific
certainty or probability. The treatment of such testimony
involves an issue of sufficiency, not admissibility.
Questions about the certainty of the scientific results are
matters of weight for the jury. Expert testimony
regarding DNA evidence is similarly treated.

Criminal Law & Procedure > Juries &
Jurors > Province of Court & Jury > Weight of
Evidence

Evidence > ... > Scientific Evidence > Bodily
Evidence > DNA

Province of Court & Jury, Weight of
Eviaence

Questions regarding the reliability of DNA evidence in a
given case go to the weight of the evidence rather than
its admissibility. No pretrial evidentiary hearing is
necessary to determine the reliability of the DNA
evidence. The ftrier of fact, the judge, or jury can
determine whether DNA evidence is reliable based on
the expert testimony and other evidence presented.

Admissibility, Expert Withesses

Ohio has a split application of Criminal
cases adhere to the D'Ambrosio stanaara in allowing
expert oninion in tarms of possibilities to be admitted
under In contrast, Ohio courts require
expert opinions In civil cases to rise to the level of
probabilities before being admitted undel

Constitutional Law > Equal Protection > Nature &
Scope of Protection

Equal Protection, Nature & Scope of
Frotection

The Equal Protection Clause of the Fourteenth
Amendment ta the linited Sfafes Constitution, Section
1 commands that no state
Snan ueny w dny persun wiunn its jurisdiction the equal
protection of the laws. The Equal Protection Clause
does not prevent all classification, however. It simply
forbids laws that treat persons differently when they are
otherwise alike in all relevant respects.

Constitutional Law > ... > Fundamental
Rights > Criminal Process > Right to Confrontation

Criminal Process, Right to Confrontation

The Confrontation Clause of the Sixth Amendment to
the United States Constitution, U.S. Const. amend. VI,
gives the accused the right to be confronted with the
witnesses against him. However, the Confrontation
Clause guarantees only an opportunity for effective
cross-examination, not cross-examination that is
effective in whatever way and to whatever extent the
defense might wish.

Evidence > Relevance > Exclusion of Relevant
Evidence > Confusion, Prejudice & Waste of Time

Evidence > ... > Preliminary
Questions > Admissibility of Evidence > General

Overview

Evidence > Relevance > Relevant Evidence
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Exclusion of Relevant
vonrusion, Prejudice & Waste of Time

Evidence,

defines relevant evidence as evidence
naving any tendency to make the existence of any fact
that is of consequence to the determination of the action
more probable or less probable than it would be without
the evidence. The admission or exclusion of relevant
evidence rests within the sound discretion of the ftrial
court. In addition to relevancy, equires a
court to weigh the probative value ot the evidence
against the danger of unfair prejudice, confusion of the
issues, or misleading the jury and to exclude evidence
more prejudicial than brobative. When considering
evidence under the trial court is vested
with broad discretion.

Evidence > Relevance > Exclusion of Relevant
Evidence > Confusion, Prejudice & Waste of Time

Exclusion of Relevant
vonrusion, Prejudice & Waste of Time

Evidence,

Unfair prejudice does not mean the damage to a
defendant's case that results from the legitimate
probative force of the evidence; rather, it refers to
evidence that tends to suggest decision on an improper
basis.

Evidence > ... > Exemptions > Prior
Statements > Consistent Statements

Prior Statements, Consistent Statements
authorizes the admission of prior

cunsisient siawemens that are offered to rebut charges
that the testimony is influenced by an improper reward.

Evidence > ... > Exemptions > Prior
Statements > Consistent Statements

Prior Statements, Consistent Statements

Sex

Evidence > ... > Exemptions > Prior
Statements > Consistent Statements

Prior Statements, Consistent Statements

Prior consistent statements that an offering party seeks
to introduce to rehabilitate its witness must have been
made before the alleged influence or motive to fahricate
arose to be admissible unde

Criminal Law & Procedure > ... » Standards of
Review > Plain Error > Definition of Plain Error

Criminal Law &
Procedure > ... > Reviewability > Preservation for
Review > Failure to Object

Criminal Law & Procedure > ... » Standards of
Review > Plain Error > Evidence

Plain Error, Definition of Plain Error

Where defense counsel fails to cobject to the admission
evidence at trial, all but plain error is waived. An alleged
error is plain error only if the error is obvious and, but for
the error, the outcome of the trial clearly would have
been otherwise. Notice of plain error is to be taken with
the utmost caution, under exceptional circumstances,
and only to prevent a manifest miscarriage of justice.

Constitutional Law > ... > Fundamental
Rights > Criminal Process > Right to Confrontation

Criminal Process, Right to Confrontation

The Confrontation Clause under U.S. Const. amend. Vi
bars testimonial statements of a withess who did not
appear at trial unless he was unavailable to testify and
the defendant was afforded a prior opportunity for cross-
examination.

Constitutional Law > ... > Fundamental
Rights > Criminal Process > Right to Confrontation

Criminal Process, Right to Confrontation

When a declarant appears for cross-examination at trial,
the Confrontation Clause under U.S. Const. amend. VI
places no constraints at all on the use of his prior
testimonial statements. The Confrontation Clause does
not bar admission of a statement so long as the
declarant is present at trial to defend or explain it.
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Evidence > Admissibility > Conduct
Evidence > Prior Acts, Crimes & Wrongs

Conduct Evidence, Prior Acts, Crimes &
wrongs

Under evidence of other crimes,
wrongs, or acts Is not admissible to prove a defendant's
character in order to show criminal propensity. It may,
however, be admissible to show proof of motive,
opportunity, intent, preparation, plan, knowledge,
identity, or absence of mistake or accident.

Criminal Law & Procedure > ... > Standards of
Review > Abuse of Discretion > Evidence

Evidence > Relevance > Exclusion of Relevant
Evidence > Confusion, Prejudice & Waste of Time

Evidence > Types of Evidence > Demonstrative
Evidence > Photographs

Abuse of Discretion, Evidence

In capital cases, nonrepetitive photographs, even if
gruesome, are admissible as long as the probative
value of each photograph substantially outweighs the
danger of material prejudice to the accused. Decisions
on the admissibility of photographs are left to the sound
discretion of the trial court.

Evidence > Types of Evidence > Demonstrative
Evidence > Photographs

Demonstrative Evidence, Photographs

The term "gruesome" in the context of photographic
evidence should, in most cases, be limited to depictions
of actual bodies or body parts. Thus, photograph of
bloodstains is not so gruesome to preclude its
admission into evidence.

Criminal Law & Procedure > ... > Standards of
Review > Harmless & Invited Error > General
Overview

Standards of Review, Harmless & Invited

Error

Where the defense invites error, defendant may not, on
appeal, take advantage of an error that he himself
invited or induced.

Criminal Law & Procedure > Sentencing > Capital
Punishment > Aggravating Circumstances

Criminal Law &
Procedure > ... > Murder > Aggravated
Murder > Penalties

Capital
vircumstances

Punishment,  Aggravating

Pursuani a defendant found guilty
of aggravatea muraer may aiso be found guilty of the
death penalty specification if defendant committed one
of the enumerated felony murders and was either the
principal offender in the commission of the aggravated
murder or, if not the principal offender, committed the
aggravated murder with prior calculation and design.

Criminal Law &
Procedure > Appeals > Prosecutorial
Misconduct > Tests for Prosecutorial Misconduct

Prosecutorial Tests for

rrosecutorial Misconduct

Misconduct,

The test for prosecutorial misconduct is whether the
remarks were improper and, if so, whether they
prejudicially affected the accused's substantial rights.
The touchstone of the analysis is the fairness of the trial,
not the culpability of the prosecutor.

Criminal Law & Procedure > Sentencing > Capital
Punishment > Death-Qualified Jurors

Criminal Law & Procedure > Juries & Jurors > Voir
Dire > Individual Voir Dire
Death-Qualified

Capital Punishment,

JUrors

The relevant inquiry during voir dire in a capital case is
whether the juror's beliefs would prevent or substantially
impair his or her performance of duties as a juror in
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accordance with the instructions and the oath. Clearly, a
juror who is incapable of signing a death verdict
demonstrates substantial impairment in his ability to
fulfill his duties.

Evidence > Admissibility > Expert Withesses

Evidence > Admissibility > Expert
Witnesses > Helpfulness

Evidence > ... > Testimony > Expert
Witnesses > Qualifications

Admissibility, Expert Witnesses

Pursuant tc an expert may be qualified
by reason or nis or ner specialized knowledge, skill,
experience, training, or education regarding the subject
matter of the testimony to give an opinion that will assist
the jury in understanding the evidence and determining
a fact at issue. Dittmore testified that he had experience
setting up drug transactions in his present job and while
serving on the police department's vice unit. Dittmore's
specialized knowledge of drug-related transactions was
knowledge of a matter not possessed by the average
layman. Accordingly, Dittmore was mnalifiad tn tastify as
an expert on these matters unde Given his
qualifications, the prosecutor's fauure 10 tenaer Dittmore
as an expert was of no consequence and did not result
in plain error.

Criminal Law & Procedure > Trials > Closing
Arguments > General Overview

Evidence > ... > Expert Witnesses > Credibility of
Witnesses > General Overview

Trials, Closing Arguments

An attorney may not express a personal belief or
opinion as to the credibility of a witness. Vouching
occurs when the prosecutor implies knowledge of facts
outside the record or places his or her personal
credibility in issue.

Criminal Law & Procedure > Counsel > Effective
Assistance of Counsel > Tests for Ineffective
Assistance of Counsel

Effective Assistance of Counsel, Tests for
Inettective Assistance of Counsel

Reversal of a conviction based on ineffective assistance
requires that the defendant show first that counsel's
perfformance was deficient, and second that the
deficient performance prejudiced the defendant so as to
deprive the defendant of a fair trial.

Criminal Law & Procedure > Trials > Closing
Arguments > General Overview

Criminal Law & Procedure > Counsel > Effective
Assistance of Counsel > Trials

Trials, Closing Arguments

Counsel for both sides are afforded wide latitude during
closing arguments. Debatable trial tactics generally do
not constitute a deprivation of effective counsel.

Criminal Law & Procedure > ... > Discovery &
Inspection > Brady Materials > Brady Claims

Brady Materials, Brady Claims

A trial court is not required to seal the prosecutor's file
based on speculation that the prosecutor might have
withheld exculpatory evidence.

Criminal Law & Procedure > ... > Standards of
Review > Substantial Evidence > Sufficiency of
Evidence

Evidence > Weight & Sufficiency

Criminal Law & Procedure > ... > Standards of
Review > Substantial Evidence > Verdicts
Substantial

Evidence, Sufficiency of

Evidence

A claim raising the sufficiency of the evidence invokes a
due process concern and raises the question of whether
the evidence is legally sufficient to support the jury
verdict as a matter of law. In reviewing such a
challenge, the relevant inquiry is whether, after viewing
the evidence in a light most favorable to the
prosecution, any rational trier of fact could have found
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the essential elements of the crime proven beyond a
reasonable doubt. A claim that a jury verdict is against
the manifest weight of the evidence involves a different
test. The court, reviewing the entire record, weighs the
evidence and all reasonable inferences, considers the
credibility of witnesses, and determines whether, in
resolving conflicts in the evidence, the jury clearly lost
its way and created such a manifest miscarriage of
justice that the conviction must be reversed and a new
trial ordered. The discretionary power to grant a new
trial should be exercised only in the exceptional case in
which the evidence weighs heavily against the
conviction.

Criminal Law &
Procedure > Sentencing > Impositicn of
Sentence > Victim Statements

Imposition of Sentence, Victim Statements

Victim impact testimony does not violate constitutional
guarantees.

Criminal Law & Procedure > Sentencing > Capital
Punishment > Aggravating Circumstances

Capital
vircumstances

Punishment, Aggravating

provides that the prosecutor at the
penaily stage ol @ vapital proceeding may introduce any
evidence raised at ftrial that is relevant to the
aggravating circumstances the offender was found guilty
of committing.

Criminal Law & Procedure > Sentencing > Capital
Punishment > Mitigating Circumstances

Capital
uircumstances

Punishment, Mitigating

The law requires that the mitigating factors be
considered collectively, not individually.

Criminal Law & Procedure > Trials > Jury
Instructions > General Overview

Trials, Jury Instructions
A judge's shorthand references to legal concepts during

voir dire cannot be equated to final instructions given
shortly before the jury's penalty deliberations.

Criminal Law & Procedure > Sentencing > Capital
Punishment > Bifurcated Trials

Capital Punishment, Bifurcated Trials

It is the frial court's responsibility to determine what
guilt-phase evidence is relevant in the penalty phase.

Criminal Law & Procedure > Trials > Closing
Arguments > General Overview

Trials, Closing Arguments

Isolated comments by a prosecutor are not to be taken
out of context and given their most damaging meaning.

Criminal Law & Procedure > Trials > Closing
Arguments > General Overview

Trials, Closing Arguments

Merely mentioning the personal situation of the victim's
family, without more, does not constitute miscenduct.

Criminal Law & Procedure > Trials > Closing
Arguments > General Overview

Trials, Closing Arguments

There is nothing inherently erronecus in calling for
justice.

Criminal Law & Procedure > Sentencing > Capital
Punishment > Mitigating Circumstances

Capital
vircumstances

Punishment, Mitigating

|nducing or farilitatinn tha nffangg
mitigating factor

is a statutory
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Criminal Law & Procedure > Sentencing > Capital
Punishment > Mitigating Circumstances

Criminal Law & Procedure > Counsel > Effective
Assistance of Counsel > Sentencing

Criminal Law & Procedure > Counsel > Effective
Assistance of Counsel > Trials

Capital
wivuinswdnces

Punishment, Mitigating

The presentation of mitigating evidence is a matter of
trial strategy. Strategic choices made after thorough
investigation of law and facts relevant to plausible
options are virtually unchallengeable.

Criminal Law & Procedure > Sentencing > Capital
Punishment > Aggravating Circumstances

Capital
circumstances

Punishment, Aggravating

In a capital case, the jury is required to consider and
weigh the nature and circumstances of the offense
against the aggravatina circumstances proved beyond a
reasonable doubt

Criminal Law & Procedure > ... > Standards of
Review > Deferential Review > General Overview

Standards of Review, Deferential Review

It is not for an appellate court to speculate about why a
jury decided as it did. Courts have always resisted
inquiring into a jury's thought processes through this
deference, as the jury brings to the criminal process, in
addition to the collective judgment of the community, an
element of needed finality.

Criminal Law & Procedure > Sentencing > Capital
Punishment > Mitigating Circumstances

Capital
vircumstances

Punishment, Mitigating

The assessment and weight to be given mitigating

evidence are matters for the trial court’s determination.

Criminal Law & Procedure > Sentencing > Costs
Sentencing, Costs

Costs may be assessed against and collected from
indigent defendants.

Criminal Law & Procedure > Sentencing > Capital
Punishment > Mitigating Circumstances

Capital Punishment,
sircumstances

Mitigating

While participation in criminal activity certainly carries
with it an element of serious risk, the unlawful taking of
a human life cannot be deemed less serious simply
because the victim was involved in unlawful activity.

Headnotes/Svllahus

Headnotes

Criminal
upheld.

law—Aggravated murder—Death penalty

Counsel: John D. Ferrero Jr., Stark County Prosecuting
Attorney, and Ronald Mark Caldwell and Kathleen O.
Tatarsky, Assistant Prasecuting Attorneys, for appellee.

Timothy Young, Ohio Public Defender, Joseph E.
Wilhelm, Chief Counsel, Death Penalty Division, and
Benjamin D. Zober, Jennifer A. Prillo, and Rachel
Troutman, Assistant Public Defenders, for appellant.

Judges: O'DONNELL, J. O'CONNOR, C.J., and
LANZINGER and CUPP, JJ., concur. PFEIFER,
LUNDBERG STRATTON, and MCGEE BROWN, JJ.,
concur separately. PFEIFER and MCGEE BROWN, JJ.,
concur in the foregoing opinion.

Opinion by: O'DONNELL
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[**P1] This is an appeal as of right by defendant-
appellant, Edward Lang. A jury convicted him of the
aggravated murder of Marnell Cheek and Jaron Burditte
and of aggravated robbery, with each count carrying
gun specifications, and it recommended the sentence of
death for the aggravated murder of Cheek and life with
no possibility of parole for the murder of Burditte. The
trial court accepted those recommendations and
sentenced Lang accordingly. The court also imposed a
ten-year term of imprisonment for the aggravated-
robbery conviction and a three-year [***2] term for the
gun specifications, which it had merged for sentencing.

[**P2] [*613] We affirm Lang's convictions and
sentences of death and life without parole, but we
remand for the nranar imnneitinn of postrelease control
pursuant to on his sentence for
aggravated robbery.

State's Case

[*P3] The state's case revealed that at 9:36 p.m. on
October 22, 2008, Canton police officer Jesse
Butterworth was dispatched to a ftraffic accident with
injuries on Sahara Avenue in Canton. At the scene,
Butterworth observed that a Dodge Durango had
crashed into the back of a parked car. He discovered
that the two people inside the Durango had been shot in
the back of the head. They were later identified as Jaron
Burditte, the driver, and Marnell Cheek, the front-seat
passenger.

[**P4] Police investigators found a bag of cocaine in
Burditte’s hand. Investigators examining the inside of
the Durango recovered two shell casings in the
backseat area and a spent bullet in the driver's side
door pocket. Additionally, two cell phones were found in
the car, and a third cell phone was found in Burditte's
pocket.

[*P5] Cne of the cell phones recovered from the
Durango showed that calls had been received at 9:13
p.m. and 9:33 p.m., [****3] which was close to the time
of the murders. Police learned that these calls had been
made from a prepaid cell phone that was not registered
in anyone's name. Phone records for the cell phone
showed that two calls had been made to the phone
number of Teddy Seery on the afternoon and evening of
the murders.

[**P8] On October 24, 2006, Sergeants John Gabbart
and Mark Kandel interviewed Seery. Following that
interview, [***608] the police identified Lang as a

suspect in the murders.

[**P7] At trial, Seery testified that he and Lang were
together almost every day during the summer of 2006.
Lang called Seery on the evening of October 22, but
Seery did not recall what they discussed. On the
morning of October 23, Seery was informed by another
friend that someone had been murdered on Sahara
Avenue. Lang came to Seery's house later that day.

[*P8] During the visit, Seery asked Lang "what
happened at Sahara," because Lang stayed in that
area. Lang told Seery that "he killed two people up
there" that "[tlhey were going to rob." Lang then
described what had occurred: "[H]e had called the guy
up and the guy came and he saw there was a girl in the
car. The guy passed him up. He called him back. The
guy came back around, and [****4] he got in the car.”
Lang then said that he had gotten into the car and had
"shot them * * * [tlwice." However, Lang did not tell
Seery whom he was with or explain why he had shot the
two people.

[**P9] [*514] The police obtained a warrant for Lang's

arrest. On the evening of October 24, 20086, the police
stopped Lang as he was parking his girlfriend’s car at a
local apartment. Lang gave police a false name when
asked his identity, but police established his identity and
arrested him. Police officers seized a 9 mm handgun
and ammunition that had been wrapped inside a towel
and were resting on the rear passenger floorboard of
the car.

[*P10] On October 25, 2006, Sergeants Gabbart and
Kandel interviewed Lang. After waiving his Miranda
rights, Lang told police that on October 22, Antonio
Walker had come to his house and had told him "he had
somebody that [they] could rob.” Lang agreed to join
him. After Walker gave him Burditte’s phone number,
Lang called Burditte and made arrangements to
purchase a quarter-ounce of crack cocaine for $ 225.
Burditte and Lang agreed to meet later that night "off of
30th Street and Sahara," and Burditte said he would call
Lang when he got close to that location.

[**P11] Lang stated that [***5] he gave his gun to
Walker before they left the house because Walker had
told him, "[A]ll [Lang] had to do was just be in the car
with him basically." As they walked to the meeting
location, Walker told Lang how the robbery was going to
take place: Walker said they were going to get in the car
and hold Burditte up, and he told Lang which direction to
run afterwards.

A102



Page 10 of 41

129 Ohio St. 3d 512, *514; 2011-Ohio-4215, **2011-Ohio-4215; 954 N.E.2d 596, ***608; 2011 Chio LEXIS 2162,

****5

[**P12] After reaching the meeting location, Burditte
called Lang and told him that he was "right around the
corner." After Burditte drove past them, Lang said that
Walker had called Burditte on Lang's cell phone and told
him where they were. The car then pulled up in front of
Lang and Walker. Lang then described what happened:
"l walked like on the other side of the car [and] | get in
the back seat behind the passenger and he got in the
back seat behind the driver. * * * We jumped in the car
and he put the gun up dude head [sic] and told dude
that he wanted everything and like in a moment of
seconds he fired two shots. And | jumped out the car."

[*P13] Lang stated that they went to Walker's
apartment after the shootings. Lang asked Walker why
he shot the two people, and Walker said that "he felt as
though dude was reachin' for somethin'. * [****6] * *
And he wasn't * * * sure." Lang stated that he vomited in
a bag. Lang also called "[his] home boy E" to get the
gun melted down and disposed of. In the meantime,
Walker wiped down the gun. Walker also told Lang that
they needed to get rid of the cell phone, and Lang gave
it [**609] to him. Walker then dismantled the phone
and went outside to throw it in the dumpster.

[**P14] During the interview, Lang told police that he
was surprised that Walker had shot the victims because
the "plan was just to rob him." Lang also said, "l did not
wanna do it. * * * He wanted to do it. * * * | just went with
him for, that was my gun | needed some money."

[**P15] [*5158] On October 26, 2006, Walker turned
himself into the police after learning that the police were
looking for him. Walker then talked to the police about
the murders.

[**P16] At trial, Walker testified that on the evening of
October 22, 2006, he, Lang, and Tamia Horton, a
girlfriend of Lang, were at Horton's apartment. Lang had
a gun out and said that he "needed to hit a lick" (commit
a robbery) because he "needed some money." Lang
mentioned that they could rob "Clyde," who was Jaron
Burditte. Walker knew Burditte because they had been
in the same halfway house together [****7]in 2004.

[**P17] Walker agreed to help Lang rob Burditte
because he was also "short on money." Their plan was
to arrange to buy drugs from Burditte and then rob him
when he showed up for the sale. Lang then called
Burditte and arranged to buy a quarter ounce of crack
cocaine from him later that night.

[**P18] Shortly thereafter, Lang and Walker walked to
their meeting location on Sahara Avenue. Lang loaded

his 9 mm handgun while they waited for Burditte to
arrive. When Burditte's Durango drove past them, Lang
called Burditte and told him where they were. Burditte
then arrived at their location and stopped in front of
Lang and Walker.

[*P19] According to Walker, Lang got into the
backseat on the driver's side of the Durango. Walker did
not get into the Durango, explaining, "It didn't feel right
to me." Walker then heard two gunshots and saw Lang
get out of the vehicle and start running. Walker saw the
Durango "crash[ ] up into the yard."

[**P20] Lang and Walker separately ran to Horton's
apartment. Lang vomited in the bathroom. Walker asked
whether Lang was all right, and Lang said, "[E]very time
| do this, this same thing happens." Walker testified that
he never saw Lang's handgun after they reached his
apartment. [****8] He also denied throwing away Lang's
cell phone.

[**P21] Michael Short, a criminalist with the Canton—
Stark County crime lab, testified that none of the
fingerprints collected matched Lang or Walker. Short
also examined the handgun seized from Lang's vehicle
and the spent bullet recovered from the Durango. He
testified that testing showed that the handgun had fired
the spent bullet. Testing also showed that the two
cartridge cases found in the Durango's backseat had
been ejected by this handgun.

[**P22] Michele Foster, a criminalist with the Canton-
Stark County crime lab, examined Lang's clothing.
Blood was found on Lang's red T-shirt and pants, but
DNA testing showed that it was Lang's blood. No blood
was found on Lang's coat, knit hat, white T-shirt, or the
athletic shoes that were taken from the car. Soiling was
also noticed on Lang's athletic shoes, jacket, and pants.

['616] C[**P23] Foster also examined Walker's
clothing. She found no blood on the hooded sweatshirt
or the athletic shoes that Walker said he was wearing
on Qctober 22. But tan-colored soiling with fragments of
dried plant material was noticed on the exterior of both
his shoes.

[**P24] [***610] Foster conducted DNA testing of a
swab taken from the trigger grips, slide, [***9] and
magazine release on the 9 mm handgun. Foster
detected low levels of DNA from at least two individuals
on the swab. Foster testified, "Walker is not the major
source of DNA that we detected from the swabbing of
the pistol." She also testified, "[W]e can say that
Edward Lang cannot be excluded as a possible minor
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source to the DNA that we found on the weapon."!
Because of the low level of DNA, Foster testified, "[W]e
can't say to a reasonable degree of scientific certainty
that this person is the source. In this particular case, the
chance of finding the major DNA profile that we found
on that pistol is 1 in 3,461, which is to say that "1 of
3.461 people could possibly be included as a potential
source of the DNA."

[*P25] Dr. P.S.S. Murthy, the Stark County coroner,
conducted the autopsies on Cheek and Burditte. Murthy
testified that Cheek was shot at close [****10] range
above the left ear. The gunshot traveled "left to right,
downwards, and slightly backwards™ and exited behind
Cheek's right ear. Cheek's toxicology report was
negative for the presence of any drugs or alcohol.

[**P28] Dr. Murthy testified that Burditte was shot in
the back of the head. The trajectory of the shot was
downwards, and the bullet exited through the left side of
the victim's mouth. Dr. Murthy determined that the
gunshot was a "near contact entrance wound" to the
head. Burditte's toxicology report was positive for
benzoylecognine, which is the metabolite for cocaine,
and THCA, which is marijuana. Dr. Murthy concluded
that a gunshot wound to the head was the cause of
death for both victims.

[**P27] The defense presented no evidence during the
guilt phase.

Case History

[**P28] Lang was indicted on two counts of aggravated
murder pursuant to Count One
charged Lang with the aggravaiea muraer of Burditte
while committing or attempting to commit aggravated
robbery and/or aiding another in so doing. Count Two
charged Lang with the aggravated murder of Cheek
while committing or attempting to commit aggravated
robbery and/or aiding ancther in so doing.

[*P29] [*517] Counts One and Two included death-
nenalty I***111 snecifications for a course of conduct,
and for committing or attempting to

1Foster may have misspoken in stating that Lang cannot be
excluded as a "possible minor source" of the DNA. It appears
from Foster's other testimony that she meant to say that Lang
could not be excluded as a possible "major’ rather than
"minor" source of DNA found on the handgun. This matter is
addressed more fully in proposition V.

commit aggravated robbery as the principal offender in
the commission of the aggravated murder or, if not the
principal offender, committing the aaaravated murder
with prior calculation and design,

Both counts also included gun specimications.

[**P30] Count Three charged Lang with aggravated
robbery. This charge also included a gun specification.

[*P31] Lang pleaded not guilty to all charges.
However, the jury found him guilty of the aggravated
murders of Cheek and Burditte and of aggravated
robbery, along with the associated gun specifications.
The jury's verdict included findings that Lang was guilty
as the principal offender (the actual shooter) of the two
victims. Lang was sentenced to death for the murder of
Cheek, to life without parole for the murder of Burditte,
and to ten years in prison on the aggravated-robbery
count. The court merged the gun specifications, for
which it imposed an additional [***611] three-year term
of imprisonment. Lang seeks reversal of his convictions
and sentence in 22 propositions of law.

Pretrial and Trial Issues

[**P32] Sufficiency of the indictment. [****12]In
proposition of law Ill, Lang argues that his indictment for
aggravated robbery in Count Three is constitutionally
defective because it fails to specify the mens rea
element of the offense. Lang argues that the defective
charge also affects Counts One and Two because
aggravated robbery was the predicate felony for both
aggravated-murder charges. He also argues that the
death-nanaltv snecifications for felony murder under

are defective because the predicate
relony was aggravaied robbery.

[**P233] We have considered similar arguments in prior
cases. Lang's proposition of law is not well taken.

[**P234] Count Three of the indictment, the aggravated-
robberv charge, followed the wording of
The indictment alleged that Lang "diq, in
auempuno or committina a theft offense. as defined in
or in fleeing
Immediately atier ine attempt or onense, nave a deadly
weapon on or about his person or under his control, to-
wit: a Firearm, and did either display the weapon,
brandish it, indicate that he possessed it, or used said
weapon, and/ar did aid or ahet another in a0 doina in
violation of
" [**~=13] Lang did not object ta tne Indictment at
uidl.
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arguing at e INgICIMEenTs Tallure 10 alege e |"915]
mens rea for the offense of aggravated robbery
constitutes structural error. In Colon {, this court held
that the omission of a mens rea allegation in the
indictment was a structural defect that rendered the
conviction improper. Further, we held that

tha ieeciia ~nnild ha raiean tar tno niret tima nn 2annazl 1A

objections 1o a defective Indictment during tne course of
a ftrial, the issues are generally forfeited and must be
reviewed under a plain-error analysis except in rare
cases of structural error

and Colon It to the extent that thev held that such
indirtmants gre defective. Horner holds,

"An indictment that cnarges an offense by
uvacking the language of the criminal statute is not
defective for failure [****14]to identify a culpable
mental state when the statute itself fails to specify a
mental state." Id. at paragraph one of the syllabus.
Horner also holds that a defendant's failure to make a
timely objection to a defect in an indictment constitutes
waiver of all but plain error

[**P37] Based on Horner, the failure to include a mens
rea element in Lang's indictment for aggravated robbery
did not constitute plain error. because the indictment
tracked the language of For the
same reasons, we reject Langs argument that the

annravated  falony-murder charges and the
specifications must be dismissed.

[**P38] Based on the foregoing, we overrule

proposition Il

[**P39] Disclosure of grand jury testimony. In

proposition of law VI, Lang argues that the trial court
erred by denying his request for grand jury testimony.

[**P40] [**612] Lang made various pretrial motions
requesting the names of the witnesses who testified
before the grand jury and the transcripts of the grand
jury testimony. The trial court ruled that the defense had
failed to provide "any particularized need" for the
transcripts and denied the request. The trial court also
denied the defense motion to [****15] disclose the

names of the grand jury witnesses. In a subsequent
judgment entry, the trial court stated that it had reviewed
the grand jury transcripts, which included the testimony
of four withesses, and determined that "the defendant
has not provided a particularized need for the
transcripts" and has "not met the burden to establish the
disclosure" of them. The trial court also found that "no
exculpatory or other information which must be
disclosed to the defendant exists within said transcripts.”
The transcripts were sealed and made part of the
appellate record.

[**P41] We have recognized a lir*~~ ~~aption to the
general rule of grand jury secrecy an accused
is not entitled to review the transcrnipt or grand jury
[*519] proceedings "unless the ends of justice require
it and there is a showing by the defense that a
narticularizad diaclnsure exista  which

nead for

paragrapn two 0T TNe syllabnus. A partcuiarizeo neea Is
established "when the circumstances reveal a
probability that the failure to provide the arand jury

pal"thUIarlzed need exisis 18 A matter within the tnal
court's discretion

[**P42] Lang argues that the trial court erred by failing
to disclose the grand jury testimony of his codefendant,
Walker. But review of the grand jury testimony shows
that Walker never testified before the grand jury. Thus,
this claim lacks merit.

[**P43] Lang also makes a generalized argument that
he needed the grand jury testimony to prepare for cross-
examination of the witnesses and to adequately prepare
for his defense. Lang also argues that he was unable to
establish a particularized need without knowing who
testified at the grand jury or the content of their
testimony.

[**P44] Lang's speculative claim that the

grand jury tesumony might have contained material
evidence or miaht have aided his cross-examination

nave’ consiaereq ravorapie or excuipatory evigence In

(rejecting clam that "It seems apparent” [™™™17] that
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grand jury witnesses made statements that "may" have
been inconsistent with other statements or "may" have
contained other unspecified "exculpatorv  or

(rejecting claim that grand jury testimony might have
aided cross-examination by revealing contradictions).

[**P45] Lang's assertion that he did not know who
testified during the grand jury or what they said provides
no excuse for failing to establish a particularized need.
Lang was required to show that nondisclosure of the

AranA nmg trancarinte aarsald oneabhabhs Arnrives hime AF A

falled to make such a |*""613] snowing, and nothing n
the record (including the testimony under seal) supports
it here. We find that the trial court did not abuse its
discretion in ruling that Lang failed to establish a
particularized need for the grand jury testimony.

[**P46] Based on the foregoing, we reject proposition
VI.

[**P47] [*520] Juror misconduct. In
[****18] proposition of law I, Lang argues that he was
denied a fair trial because one of the jurors was related
to Marnell Cheek, one of the victims.

[**P48] Before she was seated as a juror, juror No.
386 failed to disclose that her stepfather was Cheek's
brother. Juror No. 386 failed to mention this relationship
on either her juror questionnaire or her pretrial-publicity
questionnaire. When asked to disclose her "personal
knowledge" about the shooting deaths, juror No. 386
wrote, "Well the newspaper stated that both of them
were shot execution style in the back of the heads over
drugs.” When asked to disclose what she had "heard,
read, discussed or seen™ concerning the shootings
"from any source including * * * friends, neighbors,
relatives, co-workers or family," juror No. 386 wrote,
"None."

[**P49] Juror No. 386 also failed to disclose her
relationship to Cheek during voir dire. Juror No. 386
indicated that she learned about the shootings from
reading the newspaper but provided no further
information about her relationship to Cheek during the
questioning.

[**P50] Following the testimony of the state’s first two
withesses, the prosecutor notified the court that Cheek’s
father had informed him that "Juror No. [****19] 386's
mother is married to Mamell's brother." The ftrial court

stated that he would address the matter during the "very
next break."

[**P51] After the testimony of two more witnesses, the

trial court, the prosecutor, and the defense counsel
questioned juror No. 386 about her relationship to
Cheek. Juror No. 386 acknowledged, "My mom is
married to [Cheek's] brother" and that she had failed to
previously disclose that information. Juror No. 386 also
stated that she knew two of the spectators in the
courtroom who were related to her mother through
marriage. Juror No. 386 stated that she had met Cheek
and had attended her funeral. However, juror No. 386
said that she had not talked to her mother, other
relatives, or anybody else about the case. Despite her
relationship to Cheek, juror No. 386 stated that she
could remain fair. Finally, juror No. 386 stated that she
had not talked to any of the other jurors about her
relationship to Cheek.

[**P52] Following questioning, the prosecution moved
to excuse juror No. 386, and the defense agreed. The
trial court excused juror No. 386 and instructed her not
to talk with any of the jurors about the case or why she
was excused from the jury. Before leaving [****20] the
courtroom, juror No. 386 reiterated that she had not
previously talked to other jurors about this matter.

[**P53] Before the trial continued, the trial court
informed the jurors that juror No. 386 had been excused
because "she may have had a relative relationship with
either a witness or a party or somebody that was
involved in the case." The trial court then asked the
jurors as a group whether any of them had had any
[*521] discussions with juror No. 386 about this matter,
and they indicated that they had not. The trial then
resumed.

[**P54] First, Lang argues that the presence of juror
No. 386 on the jury, even for a short nrerind ~f fime,
deprived him of an unbiased jury. Yet "due
process does not require a new ftrial every |7 614]
time a juror has been placed in a potentially
compromising situation. * * * Due process means a jury
capable and willing to decide the case solely on the
evidence before it, and a frial judge ever watchful to
prevent prejudicial occurrences and to determine the
effect of such occurrences when they happen. Such
determinations mav properly be made at a hearina like
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[****21] (when integrity of jury proceedings is in
question, court "should determine the circumstances,
the impact thereof upon the juror, and whether or not it
was prejudicial, in a hearing with all interested parties
permitted to participate"). Moreover, "a court will not
reverse a iudament hased unon iuror misconduct unless

[**P55] Nothing in the record supports Lang's claim
that the jury was tainted by the presence of juror No.
386. Before being excused, juror No. 386 assured the
court that she had not talked to any of the other jurors
about her relationship to Cheek. The other jurors also
indicated during group questioning that they had had no
conversations with juror No. 386 about this matter.
Thus, Lang's bias claim is speculative and unsupported
by the evidence.

[**P56] Second, Lang argues that the trial court erred
by failing to excuse juror No. 386 from the jury
immediately after being informed of the juror's
relationship to the victim. Lang contends that the

continued presence of juror No. 386 during the
testimony of two more witnesses tainted the jury.
[**P57] Defense counsel requested that the

[****22] trial court talk to juror No. 386 before other
witnesses testified, to eliminate any risk that the juror's
presence might taint the jury. The trial court replied,
"There is no risk at this point. * * * We will do it at the
very next break. We will do it before this juror has any
opportunity to go down and talk to the jury. We won't let
the juror leave the courtroom before she has a chance
to go down and talk to them." The ftrial court then
questioned juror No. 386 at the next break, and the juror
was excused before she had had an opportunity to talk
with the other jurors. Thus, this claim lacks merit.

[**P58] Finally, Lang argues that the trial court failed to
conduct a hearing into the juror's misconduct and its

nneeihla affart An tha nthar ilirnre ae ronmlirad by

SLIA (£, DO-0Y, [DLL] T¥¥D UNIO 1/7, 0IO IN.E.ZJ
643. Remmer set forth the procedures that a trial court
ehanld fnllow for inquiring into possible jury misconduct:

"The trial court should not decide and take final
action ex parte * * * but should determine the
circumstances, the impact thereof upon the juror, and
whether or not it was prejudicial, in a hearing with
[****23] all interested parties permitted to participate."

[**P59] The trial court conducted a Remmer hearing in
the presence of the prosecutor, defense counsel, and
the accused. The trial court and both counsel
questioned juror No. 386. During questioning, juror No.
386 discussed her relationship to Cheek, admitted that
she had failed to disclose this information to the court,
and assured the court that she had not discussed this
matter with any of the other jurors. Thereafter, the ftrial
court questioned the other jurors as a group and
obtained their assurance that they had not [***615]
discussed this matter with juror No. 386. Neither the
state nor the defense counsel objected to the
questioning or requested an additional inquiry. Under
these circumstances, we hold that no further inquiry was
required.

[**P60] Nevertheless, Lang argues that the trial court
was obligated to individually question each of the jurors
to ensure that juror No. 386 had not spoken to them
about Cheek. The trial court asked the jurors as a
group: "ls there any member of the jury — | will take
your silence if none did — but is there any member of
the jury that she did discuss this with at all?" The trial
court then stated, [****24] "l take it by your silence that
she did not.™

m*D241 No case authority support's Lang's position.
"The scope of voir dire is generally within the
wal court's discretion, including voir dire conducted
durina tfrial to investinate iurore’ reaction to ontside

quesuaning dana e Jurors neygauve response obvialed
the need for individual questioning. Moreover, neither
the state nor the defense requested that the trial
counsel individually question the jurors following this

racnnnep  Thile the frial econt did not ahiice ite

raliure 1o queston eacn jurar indiviaually).

[**P62] However, Lang contends that the trial court
should have individually questioned juror No. 387,
because the judge noted that juror No. 386 and juror
No. 387 were seated next to each other and had been
friendly. But Juror No. 386 assured the court that she
had not talked to juror No. 387 about Cheek. Juror No.
387's silence during group questioning
[****25] indicated that she had not talked to juror No.
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386 about her relationship to any parties involved in the
case. The trial court was permitted to rely on juror No.
387's silence in determinina [*523] that juror's
impartiality. See Trial counsel's
failure to ask juror nu. cor any yuesuons about possible
conversations with juror No. 386 also indicated that the
defense was satisfied with juror No. 387's response.
Thus, the trial court did not abuse its discretion by failing
to interrogate juror No. 387 individually.

[**P63] Based on we overrule

proposition |.

the foregoing,

[**P64] DNA evidence. In proposition of law I, Lang
argues that expert testimony about DNA evidence
linking him to the murder weapon was unreliable and

should not have been admitted He asks uns tn

[**P65] Michele Foster provided expert testimony
about the DNA found on the handgun used in the
killings. She stated that DNA was detected from "at least
two individuals™ at three different locations on the
handgun. The prosecutor then questioned Foster about
the comparison of Lang's and [****26] Walker's DNA
with the DNA found on the handgun:

[**P66] "Q: Do you have an opinion as to a reasonable
degree of scientific certainty as to whose DNA appears
on that handgun?

[**P67] "A: In this particular case, we can say that
Antonio Walker is not the major source of DNA that we
detected from the swabbing of the pistol.

[**P68] "In this case we, based on our comparison, we
can say that Edward Lang cannot be excluded as a
possible minor [**616] source to the DNA that we
found on the weapon.

[*P69] "Q: When you say not excluded, what do you
mean by that?

[**P70] "A: Well, in this particular case, because we
had such low level DNA, we can't say to a reasonable
degree of scientific certainty that this person is the
source.

[**P71] "In this particular case, the chance of finding
the major DNA profile that we found on that pistol is 1 in
3,461," meaning that "1 of 3,461 people could possibly
be included as a potential source of the DNA."

[**P72] Lang argues that Foster's DNA testimony

suggested that Lang was the source of the DNA even
though she could not testify that he was the source "to a
reasonable degree of scientific certainty.” Therefore, he
maintains, the testimony should not have been allowed.
Lang failed to object to such evidence at frial,
271 however and thus waived all but plain error.

[**P73] requires that an
expert's tesumony pe basea on "reliable scientific,
technical. or other specialized information." Under

if the expert's "testimony reports the
resunt or a procedure, test, or experiment, the testimony
is reliable only if all of the following apply:

[**P74] [*524] "(1) The theory upon which the
procedure, test, or experiment is based is objectively
verifiable or is validly derived from widely accepted
knowledge, facts or principles;

[**P75] "{(2) The design of the procedure, test, or
experiment reliably implements the theory;

[**P76] "(3) The particular procedure, test, or
experiment was conducted in a way that will yield an
accurate result.”

witnesses In cnminal cases can testity In terms of
possibility rather than in terms of a reasonable scientific

certainty or probability. The treatment of such testimony
inunlvee "an icclia nf cilfficiency nnt admiecihility " 1d -

"*P781 Expert testimonv reaardina DNA evidence is

conclugea tnat tne trial court had properly aamiteq
calculations as to the framuancs probabilities of DNA
evidence. Pierce held "[Questions regarding
the reliability of DNA eviaence n a given case go to the
weight of the evidence rather than its admissibility. No
pretrial evidentiary hearing is necessary to determine
the reliability of the DNA evidence. The trier of fact, the
judge or jury, can determine whether DNA evidence is
reliable based on the expert testimony and other
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evidence presented.’

[**P79] Foster's DNA testimony was admissible and
did not result in plain error. Lang offered no evidence
challenging the DNA evidence or the manner in which
the samples were tested or collected, preferring to rely
upon cross-examination of the expert. During cross-
examination, Foster acknowledged that the DNA profile
could not [****29] be entered into the Combined DNA
Index System ("CODIS"), because [***617] there was
such a small amount of DNA. Foster stated that the
"statistic has to be more than 1 in 280 billion" to "say to
a reasonable degree of scientific certainty [that] this
person is a source." These answers weakened the
certainty of the DNA evidence. But the jury remained
free to assign this evidence whatever weight it deemed
proper in arriving at the verdict.

[**P80] Nevertheless, Lang attacks the admissibility of
the DNA evidence on several arounds. First. Lana

pecause 1S applicalon 10 criminal DUt Not CIVIl cases
denies him equal protection of the laws.

[**P811 [*5251 Ohio has a split application

C Criminal cases adhere to the D'Ambrosio
stangara in allowing expert opinion in terms of
possibilities to be admitted under In

contrast, Ohio courts require expert opinions In civil
cases to rise to the level of nrobahilities before beina

vaupert, Fropaoiiiies ana FossIpIles, ana mne unio
[****301 Solution: A Sensible Abproach to Relevance
Under Criminal Applications
(2008)

"deny to any person witnin Its junisdicuon tne equal
protection of the laws." The Equal Protection Clause
does not prevent all classification, however. It simply
forbids laws that treat persons differentlv when thev are

rejected because criminal detenaants and civil llugants
have vastlv different stakes and concerns and are not

(rejecting equal protection claim challenging more
stringent requirements for admission of expert testimony
in tort actions than in criminal cases).

[**P83] Second, Lang argues that the admission of
Foster's expert testimony denied him his Sixth
Amendment right to confrontation, because of his
innhiliks +4 confront a scientifically unreliable possibility.

The [****31] Confrontation Clause of the
Sixtn Amendment fo the United Slates Constitution
gives the accused the right to be confronted with the
withesses against him. However, the Confrontafion
Clause guarantees only "an opportunity for effective
cross-examination, not cross-examination that is
effective in whatever way, and to whatever extent, the

[**P84] The ftrial court placed no limitations on the
scope of cross-examination of Foster. Moreover, the
record shows that Foster's cross-examination
undermined the reliability of the DNA evidence by
bringing out that such a small amount of DNA was found
on the handgun that the DNA profile could not be
entered into the CODIS database. Thus, we also reject
this argument.

[**P85] Third, Lang argues that the admission of the
DNA evidence failed to meet the and

requirements, which address “relevancy and its
nmits."

[**P86] defines relevant
evidence as eviuence naving any tendency to make the
existence of any fact that is of consequence to the
determination [***618] of the action more probable or
less probable than it would be without the
[****32] evidence." [*526] The "admission or exclusion
of relevant evidence rests within the sound discretion of

syllabus. Foster's DNA testimony was relevant because
it tended to link Lang to the handgun used to kill the two
victims.

[**P87] In addition to relevancy equires a
court to weigh the probative value ot the evidence
against the danger of unfair prejudice, confusion of the
issues, or misleading the jury and to exclude evidence
more prejudici=! than Whan
evidence undel

broad discretio

nrahativa rancidarina
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[**P88] Lang argues that the DNA testimony should
have been excluded because Foster's conclusions could
not be made to a reasonable degree of scientific
certainty, and it thereby misled the jury. Yet DNA
evidence was highly probative in showing that Lang
could not be excluded as a contributor of the DNA found
on the handgun. DNA evidence also helped corroborate
other evidence showing that Lang was the principal
offender. Questions about the certainty of the
***331 DNA results went to the weiaht to be assianed

[**P89] Lang also argues that the DNA evidence
should have been excluded because the prosecutor
improperly used it during his final argument to assert
that the DNA proved that Lang was the actual killer. But
the trial court was not required to exclude Foster's
testimony because the prosecutor might later use such
avidaneca with damaging effect during his final argument.

"Unfair prejudice "does not mean the damage
w a ueiendant's case that results from the legitimate
probative force of the evidence; rather it refers to
evidence which tends to suooest decision on an

wioreover, me recora Snows mat ne pProsecutors
comments. which were not obiected to. renresented "fair

occurred.

[**P90] As a final matter, Lang argues that the
[****34] improperly admitted DNA evidence requires
reversal of his convictions because the state cannot
prove beyond a reasonable doubt that this evidence did
not affect the jury's decision. However, we reject this
claim because the DNA evidence was properly
admitted.

[**P91] Based on
proposition Il.

the foregoing, we overrule

[**P92] Prior consistent statements. In proposition of
law VII, Lang argues that Walker's prior consistent
statements were imoroperly admitted under [*527]

a hearsay rule, and violated his
o Amenarneri ngnt to confrontation.

[**P93] During the state's direct examination, Walker
testified about his plea deal. He said that he had
pleaded guilty to two counts of complicity to murder with
firearm specifications and one count of complicity to
commit aggravated robbery with a firearm specification.
Walker also testified that he had received concurrent
sentences for these offenses of "18 to life." The
prosecutor then elicited the following testimony:

[**P94] [***619] "Q: And what were you asked to do
because you were given that sentence?

[**P95] "A: Testify.
[**P96] "Q: Testify, how?

[**P97] "A: To give truthful testimony of the events of
October 22.

[**P98] "Q: And that's the same story that you gave
Detective Kandel when you [****35] were arrested on
October 277

[**P99] "A: Yes.
[**P100] "Q: Before you had any deal?

[**P101] "A:Yes."

[**P102] authorizes the
admission ot prior consisient statements inat are offered
to rebut charges that the testimony is influenced by an
improper reward. It provides:

[**P103] (D) Statements which are not
hearsay A statement is not hearsay if:

[**P104] "(1) Prior statement by witness. The declarant

testifies at trial or hearing and is subject to cross-
examination concerning the statement, and the
statement is

[**P105] ek *

[**P106] "(b) consistent with declarant's testimony and
is offered to rebut an express or implied charge against
declarant of recent fabrication or improper influence or
motive * * *." (Boldface and italics sic.)

[**P107] Prior consistent statements that an
offering parny seeks to introduce to rehabilitate its
witness must have been made before the alleged
inflllenre or motive to fahricate arnse to he admissihle
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st@aement snould NOt Nave Deen aamiued as a phor
consistent statement, because [****36]it w=oe mada
after his motive for fabrication arose. However

] defense counsel failed to object to the admission ot tne
statement at trial and waived all but plain error. See

excepuonal cIrcumsiances ana only 10 prevent a
manifest miscarriage of justice.” Id. at paragraph three
of the syllabus.

[**P109] During his opening statement, defense
counsel told the jury that Walker had entered into a plea
agreement that allowed him to plead guilty to lesser
charges. Defense counsel also informed the jury that in
exchange for this deal, Walker signed an agreement to
"testify truthfully at any proceeding, including trials,
involving the case of [his] Co-Defendant, Edward
Lang." Defense counsel recited Walker's agreement: "l
further understand [****37] that if | fail to cooperate and
testify truthfully as agreed, this agreement and sentence
can be voided by the State of Ohio, and | can be
prosecuted to the fullest extent as allowed by law
including have a consecutive sentence imposed.”
Defense counsel then concluded his opening statement
by stating: "[A]fter you have heard all of the evidence
you will come to the conclusion that the only evidence
against Eddie Lang are the statements of a person or
persons with [***620] an interest in the case"
(Emphasis added.)

[**P110] Defense counsel's opening statement implied
that Walker had had a motive to lie because of the
favorable terms of his pretrial agreement. This was an
allegation of recent fabrication or improper influence that
allowed the state to introduce Walker's orior consistent

(allegauons of recent Tapricauon auring opening
statement provided grounds for admitting prior
consistent statement).

["38] statement made before an otier oOf leniency
admissible followina a defense alleaation that the offer

arrnr nlamin Nr AatTNAarnvise naclirren WwWnan tna mwal cnlim

Llause bars “lesumonial statements of @ WItness wno
did not appear at trial unless he was unavailable to
testify, and the defendant had had a prior opportunity for
cross-examination.

[**P113] Lang argues that Walker's prior statement
violated Crawford, because he did not have an earlier
opportunity to cross-examine Walker about his police
statement. But Walker te<tifiad at {rial and was subject
to cross-examination. "[W]hen the declarant
appears for cross-examinatuon ar trial, the Confrontation
Clause places no constraints at all on the use of
[****39] his prior testimonial statements. * * * The
Clause does not bar admission of a statement so long
as tha darlarant ie nragent at trial to defend or explain
it." Accordingly, we reject Lang's
Crawrora claim.

[**P114] Based on
proposition VII.

the foregoing, we overrule

[**P115] Inflammatory evidence and gruesome
photographs. In proposition of law VI, Lang argues that
the prosecutor elicited irrelevant and inflammatory
evidence.? He also argues that the trial court erred in
admitting  gruesome  crime-scene  and  autopsy
photographs. He claims that the Rules of Evidence
prohibit the introduction of this information.

2lang's claims in this proposition are made against the
prosecutor but are not alleged in terms of prosecutorial
misconduct. In proposition of law |X, Lang recasts some of
these allegations as prosecutorial misconduct.
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[**P116] Undel "Evidence of

other crimes, wrongs, or acws 1s nou aarmussible to prove”
a defendant's character in order to show criminal
propensity. "It may, however, be admissible * * * [to
show] proof of motive, opportunity, intent, preparation,
plan, knowledge, identity, or absence of mistake or
accident"

[**P117] 1. Inflammatory evidence. First, Lang argues
that [****40] Walker improperly testified, over defense
objection, that Lang wore red all the time. However, the
trial court sustained the defense objection when the
prosecutor asked Walker whether [***621] he was
"familiar with the significance of red."

[**P118] Lang argues that Walker's testimony about
the color red should not have been admitted because
the implication was that Lang was a member of the
"Bloods" gang. The state counters that the testimony
that Lang wore red was relevant in showing his
familiarity with firearms and the drug culture, and it
contends that the very nature of these crimes pointed to
gang-related homicides. [*630] However, no evidence
was presented at trial linking the two murders to gang
activity. Accordingly, testimony that Lang frequently
wore red was irrelevant and should not have been
admitted. But the testimony was brief, and no
explanation was presented linking the color red to gang
activity. Given the substantial evidence of Lang's guilt,
such testimony constituted harmless error.

[**P119] Second, Lang argues that Sergeant John
Dittmore, a Canton police officer, improperly testified
that he supervises the police department's "Gang Unit."

Rt trial roninesl’'e faillira tn nhiart tn thie tfoctimnnv

ne syllabus.

[**P120] Lang argues that testimony about Dittmore's
duties with the gang unit implied that he was involved in
the investigation because of Lang's gang activity. In
response, the state argues that Dittmore's testimony
about his duties was relevant because of the possible
gang-related nature of these crimes. This testimony was
irrelevant and should not have been admitted, because
there was no evidence linking the murders with gang
activity. However, this testimony did not result in plain
error in this case. Dittmore's testimony made no
reference to Lang's gang involvement or affiliation, if
any. Dittmore also testified that he worked closely with
narcotics investigators, which would have explained why
he was involved in this murder investigation.

[**P121] Third, Lang argues that Walker and Seery
improperly testified that Lang's nickname was "Tech," or
"Tek." Lang claims that this nickname suggested that he
was familiar with guns and was violent, because "Tech”
is shorthand for a type of 9 mm handgun. However,
Lang failed to object to this testimony and thus waived
all but plain [****42] error.

[*P122] There was no testimony explaining the
meaning of Lang’'s nickname or its association with a 9

mm handgun. It is speculative to conclude that the

inrnre marla eiirh a ronnactinon Thiie nn nlain arror

nat gefendants nickname was “UIMy Jonn~ was not
plain error).

[**P123] Fourth, Lang argues that Sergeant Dittmore's
testimony improperly suggested that Lang had
previously purchased illegal drugs. Dittmore testified,
over defense objection, that drug dealers do not sell
drugs and deal with people they do not know. During
redirect examination, Dittmore clarified that "small
amounts of crack cocaine that are bought on the street,
the street level dealers will sell to anybody. But larger
amounts as in a quarter ounce of powder or crack or
whatever is a larger amount of drugs * * *. That's going
to be done more surreptitiously behind the scenes, and
those people generally know each other.” But Lang did
not object to this testimony and waived all but plain
error.

[**P124] [*531] Dittmore's redirect testimony showed
the likelihood that Lang knew Burditte when he called
him and set up the drug deal for a quarter ounce of
[***622] crack [****43] cocaine. Such testimony was
relevant because Lang told police he did not know
Burditte prior to calling him. It also suggested that
Lang's motive to kill Burditte was to avoid identification.
Thus, Dittmore's redirect testimony was relevant and did
not constitute plain error.

[**P125] Fifth, Lang argues that Walker improperly
testified that after the murders, Lang vomited and said,
"[E]very time | do this, this same thing happens." Lang
claims that the prosecution used this testimony to imply
that Lang had previously kiled someone. However,
defense counsel's failure to object to this testimony
waived all but plain error.

[**P126] Lang's conduct and comments after the
murders were relevant in reflectina his conscinlianess of

guilt. See
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Moreover, the
prosecution made no attempt to use Lang's comments
as showing that he had previously murdered other
people. No plain errar occurred.

[**P127] Sixth, Lang argues that his statement
admitting that he might be guilty of conspiracy to commit
murder was improperly admitted. During the state's
case-in-chief, the prosecution played the tape-recorded
statement that Lang made to the police. The trial court,
over [***44] defense objection, allowed the prosecutor
to play a segment of the tape that included Lang's
admission to conspiracy to commit murder:

[**P128] "(Officer) Kandel: * * * When everything went
bad and you felt so bad about it, why didn't you call the
police?

[**P129] "Lang: Basically that he used my gun and
then that | was in the car when that shit happenin'. And
then as though, you know what I'm sayin', that's
conspiracy fo murder.

[**P130] e x %
[**P131] "Kandell: That's what you believe?

[**P132] "Lang: Yeah. If you right there at the scene of
a crime and you witness somethin' or you bein' a part of
somethin' no matter how much you played a part in it, if
you involved in it, * * * that's conspiracy fo murder"
(Emphasis added.)

[**P133] After the tape was played, the trial court
provided the jury with the following limiting instructions:
"You may have heard in the statement some references
by both sides to a concept known as conspiracy to
murder. | would indicate to you that there are no
charges in this case that alleged conspiracy to murder.
You may take the Defendant's statement or the
statements of the [*532] officers if they deal with the
facts of this case, but not as they may discuss any legal
conclusions because they may be correct or
[****45] incorrect legally."

[**P134] Lang's opinion that he might be guilty of
conspiracy to commit murder was irrelevant. No
prejudicial error, however, resulted from playing this
segment of Lang's statement, because the trial court's
limitina instructions ensured that the iurv did not

[**P135] Seventh, Lang argues that Walker falsely
testified that he did not know the make and model of the
murder weapon. Walker testified that he saw Lang with
a handgun before the murders. He testified, "[I]t was a
grey and black gun. | didn't know what kind of gun it was
at the time, but | found out it was a .9 [sic] millimeter.”
Walker later testified that while waiting for Burditte to
arrive at the meeting point, Lang had trouble placing a
round in the handgun. Walker also [**623] testified
that he knew how to chamber a round on a 9 mm
handgun.

[**P136] Lang claims that Walker's familiarity with how
to load a 9 mm handgun shows that Walker lied when
he said that he did not know the make and model of
Lang's handgun. However, Walker's statement that he
knew how to load a 9 mm handgun [****46] does not
establish that Walker lied when he stated, "l didn't know
what kind of gun it was at the time." Walker's credibility
was a matter for the jury to decide after they heard his
testimony. Moreover, the defense failed to object to
such testimony and waived all but plain error. No plain
error occurred.

[**P137] Finally, Lang argues that unreliable DNA
evidence was improperly admitted. But as discussed in
proposition 1l, this argument lacks merit.

[**P138] 2. Gruesome photographs. Lang argues that
the trial court erred in admitting two gruesome crime-
scene photographs and three gruesome autopsy
photographs. However, trial counsel failed to object to

thin Auidanan At trinl AnA wmmiuAA Al kb mlAain Arcar sith

[**P139] In capital cases, nonrepetitive
photographs, even It gruesome, are admissible as long
as the probative value of each photograph substantially

nihamnminhe tha Aanmnar Af matarial Araindica tn tho

seven of the syllabus. Decisions on the admissibility
471 of nhotoaranhs are "left to the sound discretion

[**P140] State's exhibit No. 33-P is a decidedly
gruesome photograph showing the bodies of Cheek and
Burditte inside the Durango after the shooting. This
[*533] photograph was probative of Lang's intent and
the manner and circumstances of the victims' deaths.
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agmitng tis pnotograpn.

[**P141] State's exhibit No. 33-R shows where a shell
casing was found on the bloodstained area behind the
passenger seat. However, the "photos of blood stains * *
* do not have ~ ~+~~l" *1qlue equivalent to a photograph
of a corpse. The term 'gruesome’ in the
context of photograpnic evidence should, in most cases,
he limited to debictions of actual hodies or hodv parts"

was not precluded from admission Into evidence.

[**P142] State's exhibits Nos. 31A and B are autopsy
photographs depicting the entry and exit gunshot
wounds on Cheek's head. State's exhibit No. 32B
depicts the exit wound [****48] of the gunshot through
Burditte's mouth. Although these photographs are
gruesome, each of them supported the coroner's
testimony and provided a perspective of the victims'
wnlinds Nn nlain error occurred  in admittinn these

[**P143] Based on the foregoing, proposition VIl is
overruled.

[**P144] Instructions. In proposition of law IV, Lana
arnniae that the f{rial court's instructions on the
specification failed to provide the jury with
tne opuon or ninding that he was guilty under either the
principal-offender element [***624] or the prior-
calculation-and-design element of that specification.

M*DAART | i~ Frilad A Ahinat A thana imatrintinnns AnA

vioreover, delense Ccounsel's proposed INSruclions
included the lar~ '~~~ thnt Lang now contends was
erroneous. Thus the defense invited any error
and mav not "rake anvantane of an error whirh he

L 4J] palayliapii ulic vl Lig sylauus.

[**P146] During final instructions, the trial court
advised the jury that it could find Lang guilty of
aggravated murder in Counts One and Two if the jurors
found that he "purposely caused the death" of the
victims "while committing, attempting to commit, or

fleeing immediately after committing or attempting to
commit the offense of aggravated robbery and/or did aid
or abet another in so doing."

[**P147] The trial court also advised the jury that it
could find Lang guilty of Specification Three, the felony-
murder death-penalty specification that accompanied
Counts Cne and Two, if it found that the "State proved
beyond a reasonable doubt that the aggravated murder
as set forth in [Counts One and Two] was [*5634]
committed while the Defendant was committing * * * the
offense of aggravated robbery and the Defendant was
the principal offender in the commission of the
aggravated murder." The trial court advised the jury that
the term "principal offender" meant the "actual killer."

[**P148] | ann araues that the trial court's instructions
on the specifications were
incomplete pecause tney aia not advise the jury of the
option of finding him guilty of the "prior calculation
[****50] and design" alternative as set forth in the
statute. Lang also argues that the jury may have found
him guilty because the jurors were presented with an all-
or-nothina choice hetweaen findina him auiliv as the

aetendant Tound guinty of aggravaied muraer may aiso
be found guilty of this death-penalty specification if the
defendant committed one of the enumerated felony
murders and was either "the principal offender in the
commission of the aggravated murder or, if not the
principal offender, committed the aggravated murder
with prior calculation and design.” (Emphasis added.)

[**P150] In Beck, the United States Supreme Court
struck down an Alabama statute that prohibited lesser-
included-offense instructions in capital cases. In so
holding, the court stated, "[O]n the one hand, the
unavailability of * * * convicting on a lesser included
offense may encourage the jury to convict for an
impermissible reason-its belief that the defendant is
guilty of some serious crime and should be punished.
On the other hand, the apparently mandatory nature of
the death penalty [****51] may encourage it to acquit
for an equally impermissible reason-that, whatever his
crime, the defendant does not deserve death. * * *
[Tlhese two extraneous factors * * * introduce a level of
uncertainty and unreliability into the factfinding process
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[**P151] [***625] Here, the trial court's instructions on
aggravated-murder counts presented the jury with the
option of finding Lang quilty as the principal offender or
as an aider or abettor. Unlike in Beck, the jury was
presented with two options of finding Lang guilty of the
aggravated-murder counts. The jury was instructed to
consider the death-penalty specifications after making
findings on the aggravated-murder counts. Under these
circumstances, it is illogical to conclude that the jury
would find the defendant guilty of Counts One and Two
as an aider or abettor, but find him guilty of Specification
Three as the principal offender. Accordingly, the court's
instructions were not constitutionally defective.

[**P152] [*535] Moreover, Lang would have still been
eligible for the death penalty [****52]if the jury had
found that he had committed the aggravated murder
with prior calculation and design. Thus, even if there
was a Beck violation, such error was harmless.

[**P163] We reject Lang's claims on the basis of plain
error and invited error and overrule proposition IV.

[**P154] Prosecutorial misconduct. In proposition of
law 1X, Lang argues that the prosecutor committed
misconduct during the guilt-phase proceedings.
However. except where noted. defense counsel failed to

unee Ul uie sylidiius.

[**P155] The test for prosecutorial
misconduct 1s wnetner the remarks were improper, and
if sn whether thev preilidiciallv affected the acniised's

mne  dAndivsis IS 1Ing 14ainnegess ol g 1rdr. nor  mnea

[**P156] First, Lang argues that the prosecutor
committed misconduct by improperly seeking a
commitment from the prospective jurors that they would
sign a death verdict. During voir dire, the prosecutor
asked the prospective jurors [****53] whether they
could sign a death verdict if all 12 of them agreed that
the aggravating circumstances outweighed the
mitigating factors beyond a reasonable doubt. The
prosecutor then asked individual jurors whether they
could do so.

[**P157] The prosecutor's questioning was proper

because the relevant inquiry during voir dire in
a capital case 1s whether the juror's beliefs would

prevent or substantially impair his or her performance of
ditiae as a iurar in arrnrdanrce with the inetnirtinng and

"Clearly, a juror who IS Incapable of signing a death

vardirt deamnneatratae  eithetgntial imnairmeant in hie

ACCoraIngly, Langs argarnernt in unus regara 1s notw weill
taken.

[**P158] Second, Lang argues that the prosecutor
committed misconduct by failing to lay a foundation to
establish Sergeant Dittmore's expertise before
presenting his testimony about drug dealers and drug
transactions. As discussed in proposition VI, Dittmore
testified that drug dealers [****54] sell "larger amounts
of drugs * * * surreptitiously behind the scenes, and
those people generally know each other."

[**P1569] Pursuant to an
expert may ve gualified by reasun v s o her
"specialized knowledge, skill, experience, [***626]
training, or education regarding [*636] the subject
matter of the testimony” to give an opinion that will
assist the jury in understanding the evidence and
determining a fact at issue. Dittmore testified that he
had experience setting up drug transactions in his
present job and while serving on the police department's
vice unit. Dittmore's specialized knowledge of drug-
related transactions was knowledge of a matter not
possessed by the average layman. Accordingly,
Dittmore was qualified to testifv as an expert on these
matters  under Given Dittmore's
qualifications, the prosecutor's tailure to tender Dittmore
as an expert was of no conseauence and did not result

[**P160] Lang also argues that the prosecutor
committed misconduct during closing arguments by
telling the jury that DNA evidence found on the handgun
"proves * * * beyond a reasonable doubt that Eddie
Lang [***55] * * * is the actual killer." He contends that
expert testimony offered in regard to the DNA evidence
does not support the prosecutor's argument. Lang
incorporates his argument from proposition Il in claiming
that the DNA evidence was unreliable and should not
have been admitted, because Foster could not testify to
"a reasonable degree of scientific certainty" that Lang
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was the source of DNA on the handgun. However, as
discussed in proposition Il, the DNA evidence was
properly admitted. Thus, the prosecutor's argument
about the DNA evidence was a reasonable theory and
represented a fair inference based on the record. No
plain error occurred.

[**P161] Fourth, Lang asserts the existence of
prosecutorial misconduct in speculative comments
made during closing argument, claiming that the
prosecutor argued, over defense objection, that Lang
"took the gun * * * and turned it toward Marnell who saw
it coming because she put her hand up." Lang asserts
that the prosecutor's assertion that Cheek raised her
hand to ward off the fatal gunshot was not supported by
the evidence.

[**P162] Dr. Murthy, the coroner, testified that Cheek
was shot at close range, and the bullet had entered the
left side of her head above [****56]the ear. He also
testified that there was a "prominent area of stippling”
found on the back of Cheek's left hand, which indicated
that her hand was only a "few inches" from the muzzle
of the gun. The evidence also showed that Cheek had
been sitting in the front passenger seat and she had
been shot from behind. Thus, the prosecutor's argument

ranracantard a fair infaranra that ~anld ha mada fram tha

[**P163] Lang also claims that the prosecutor's
argument that Cheek "saw it (the bullet) coming
because she put her hand up" was a comment that
improperly focused on what the victim experienced in
the final moments of her life. But the prosecutor's

wele IJipiopel, dily ernmuis wele vuliecled py uie uldl
court's instructions that the arguments of counsel were
not evidence and that the iurv was the sole iudae of the

[**P164] Additionally, Lang contends that the
prosecutor improperly speculated during his final
argument that [****67] Lang's DNA was on the handgun
"[flrom firing the gun." Michael Short, a forensic expert,
testified: "The discharging of a firearm would greatly
increase the probability [***627] of finding * * * what
they call touch DNA on the surfaces of a firearm."
Lang's argument fails, because the prosecutor's
argument represented a fair characterization of Short's

testimony. No plain error occurred.

[**P165]

N P

Fifth, Lang argues that the prosecutor

tmimbad far arsAaral AfF Hhoa atnbala sasibnannan

Implies Khowledae of tacts outside the record or places

[**P166] Lang claims that the prosecutor improperly
vouched for Walker's testimony and bolstered Walker's
claim that he did not shoot Cheek and Burditte. The
prosecutor argued: "We know Antonio didn't enter the
truck because he tells us that." These comments simply
argue the evidence. The comments do not vouch for
Walker's veracity or imply knowledge of facts outside
[****68] the record.

[**P167] Lang also claims that the prosecutor vouched

for the testimony of Short and his identification of the
handgun. The prosecutor stated: "We know that this is
the murder weapon beyond a reasonable doubt. Mike
Short told you that” This is not vouching. The
prosecutor merely summarized the evidence supporting
his argument by referring to the witness who provided
the testimeny. Lang's argument is unpersuasive and
rejected.

[**P168] Lang further claims that the prosecutor
vouched for Seery's testimony. Here, the prosecutor
argued: "But | submit to you, and you judge his
credibility and you look at what he knew, he is telling the
truth." The trial court sustained a defense objection to
these comments and instructed the jury to "disregard
the Prosecutor's indication that he believes that he was
telling the truth.” Thus, the trial court's instructions cured
the effect of any improper vouching. See State v.
Garner (1995), 74 Ohio St.3d 49, 59, 1995 Ohio 168,
656 N.E.2d 623 {jury is presumed to follow the trial
court's curative instructions).

[**P169] In addition, Lang recasts several of his
objections in proposition VIl into claims of prosecutorial
misconduct. Lang claims prosecutorial misconduct in
introducing [****59] (1) testimony that Lang frequently
wore red, to suggest to the jurors that he was a gang
member, (2} Dittmore's testimony that he was a member
of [*638] the police department's gang unit, (3)
testimony that Lang's nickname was "Tech," in an effort
to associate him with guns, (4) Walker's testimony that
Lang vomited after the murders and said, "[E]very time |
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do this, this same thing happens," (5) Lang's statement
that he may be guilty of conspiracy to commit murder,
and (6) Walker's testimony about the make and model
of the murder weapon. But as discussed in proposition
VIII, testimony that Lang frequently wore red constituted
harmless error, and Lang's opinion about his guilt of
conspiracy was not prejudicial. None of the other claims
rise to the level of plain error.

[**P170] Finally, Lang argues that the extensive
prosecutorial misconduct during the guilt phase carried
over into the jury's penalty-phase deliberations. We
reject this argument because prejudicial misconduct did
not occur.

[**P171] Based on the foregoing, proposition IX is
overruled.

[**P172]) Ineffective assistance of counsel. In
proposition of law X, Lang [**628] asserts that his
counsel weara inaffactive during the guilt-phase
proceeding. Reversal of a conviction based
[****60] on Ineftectve assistance requires that the
defendant show first that counsel's performance was
deficient, and second that the deficient performance
nreildicad thae dafendant sn as in denrive the defendant

paragrapn two or ine sylapus.

[**P173] First, Lang argues that his counsel were
ineffective by failing to forcefully challenge the state's
DNA evidence. However, the record belies this claim.
During cross-examination, defense counsel elicited from
Michele Foster, the state’s DNA expert, that there was
such a small amount of DNA obtained from the handgun
that the DNA profile could not be entered into the
CODIS database. Counsel also elicited from Foster,
"[Wlhen we say to a reasonable degree of scientific
certainty this person is a source, that statistic has to be
more than 1 in 280 billion."

[**P174] Lang also argues that defense counsel
should have moved tn annnress the DNA evidence
undetr (relevant evidence). As
discusseo In propositon 1, the state's DNA evidence
was relevant because it tended to connect
[****61] Lang to the handgun used to kill the victims. In
addition, the trial court could have determined that the
admission of the DNA evidence outweighed any danger
of unfair prejudice, confusiocn of the issues, or
misleading the jury. Thus, this ineffectiveness claim also
lacks merit.

[*P175] Next, Lang argues that his counsel were
ineffective by conceding that the DNA found on the
handgun matched his DNA. During closing argument,
his counsel stated:

[**P176] [*539] "The gun. | was interested in noting
how Mr. Barr misstated the facts. He said Eddie Lang's
DNA is on the gun.

[**P177] "That's not what | heard. | think the Crime Lab
people said that he can't be excluded. | think that's what
they said. | don't think they said it is conclusive.

[**P178] "Plus, there was some minor DNA that they
couldn't identify whose DNA it was. Buf maybe | am
wrong. Maybe they did say that. It is conclusively Eddie
Lang's DNA. Maybe that's true" (Emphasis added.)

[**P179] Counsel's argument was a poor attempt to
rectify his previous misstatements about the DNA
evidence. But Lang contends that defense counsel's
concession was unduly prejudicial because there was
no conclusive proof that his DNA was found on the
handgun. Even assuming that counsel's approach
[****62] was deficient, Lang fails to establish prejudice
under the Strickfand test Evidence that Lang's DNA
might be on the handgun was not surprising, because
the handgun was his. Moreover, such evidence was not
crucial to the outcome of the defense case. Lang's
defense was that he gave Walker his handgun, and
Walker shot the victims. Thus, testimony that Walker's
DNA was not found on the handgun was the key
evidence, and testimony about Lang's DNA was not.
This ineffectiveness claim is rejected.

[**P180] Second, Lang argues that counsel were
ineffective during final argument by comparing the jury
to a lynch mob. During final argument, trial counsel
stated:

[**P181] "A lynch mob is made up of the same people
that make up a jury. They are citizens of the community,
employers, [***629] employees, taxpayers, voters, they
are the same people.

[**P182] "So what separates them? OCne thing
separates a lynch mob from a jury and one thing only.
That's your oath of office.

[**P183] LI ]

[**P184] "They (a lynch mob) are not interested in
avidence. They are not interested in the fact that there is
no forensic evidence linking Eddie Lang to either one of
those murders. They are not interested in that.
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[**P185] "A jury is. A jury is interested, and they want
[****63] to know of four people in that vehicle on
October 22, why do you run tests on three of them and
not the guy that got the deal?

[**P186] "Why run tests on Jaron Burditte's clothes?
Why run tests on Marnell Cheek's clothes? Why run
tests on Eddie Lang's clothes, and stop, come to a halt
with Antonio Walker's clothes? Why?

[**P187] "A jury, not a lynch mob, would be interested
in that. They are made up of the same people.

[**P188] [*540] "Now, just because a jury takes an
oath of office does not mean that they have to act like a
jury. They can go in the jury room, close the jury door,
hey, let's flip a coin. So guilty, let's go. Okay. Jury has
spoken.

[**P189] "But the problem is violence was done to not
only the Defendant but beyond that. Violence was done
to the system. If | am indicted, if the Court is indicted,
Prosecutor is indicted, if Mr. Koukoutas is indicted, even
if one of those Deputies are indicted, the only safeguard
we have is the oath of office.

[**P190] "Life will go on for everybody in this
courtroom. If you act like a jury or if you act like a lynch
mob."

[**P191] Lang argues that trial counsel lost credibility
and alienated the jury when he made his lynch-mob
argument. Lang contends that the jury may have
perceived counsel's [****64] lynch-mob comparison as
an attempt to play the race card, particularly because an
African-American counsel made the argument on behalf
of an African-American defendant.

vepalapie ial 1lacucs generainy 0o nol consue a
deprivation of effective counsel. Stafe v. Phillips, 74
Ohio St.3d at 85, 656 N.E.2d 643. Trial counsel's lynch-
mob argument focused the jury's attention on their cath
and obligation as jurors. Counsel's argument also
highlighted the lack of forensic testing conducted on
Walker's clothing. Lang's claim that counsel's argument
alienated the jury by presenting the imagery of racist
brutality is speculative. Thus, counsel's decision to
make this argument was a "tactical” decision and did not
rica to the laval of ineffactive assistance. See

[**P193] Third, Lang argues that his counsel were
ineffective by failing to hire a forensic expert to conduct
independent testing of Walker's clothing to obtain
evidence to support his claim that Walker was the
principal offender.

[**P194] The police seized Walker's [****65] shoes
and the hooded sweatshirt he was wearing on the night
of the murders, but not his pants. Foster examined
Walker's shoes and hooded sweatshirt and found no
blood or trace evidence. Gunshot-residue tests were not
conducted on these clothes, because the state never
requested it.

[**P195] Lang argues that defense counsel were
ineffective by failing to secure a forensic expert to test
the pants that [**630] Walker was wearing on the
night of the murders for bloodstains and gunshot
residue. However, counsel could not make such a
request, because the police never seized his pants.
Thus, this ineffectiveness claim lacks merit.

[**P196] As for the other clothing, counsel's failure to
pursue independent testina of them appears to have

state’s Talure o cCoOnAuCt testing of vvalkers cloining
during closing arguments as a reason for finding him not
guilty. Finally, resolving this issue in Lang's favor would
be speculative. "Nothing in the record indicates what
kind of testimony an * * * expert could have provided.
Establishing that would require proof outside the record,
such as affidavits [**“66] demonstrating the probable
testimonv. Such a claim is not anoronriatelv considered

[**P197] Fourth, Lang argues that his counsel were
unprepared to effectively cross-examine Dr. Murthy, the
coroner. During cross-examination of Dr. Murthy,
defense counsel asked about finding a firearm:

[**P198] "Q: Ckay. When you examined the body of
Jaron Burditte, you took a firearm off of that body, didn't
you?

[**P199] "Mr. Scott {(prosecutor): Objection.

[**P200] "Mr. Beane (trial counsel): It is in his report,
Your Honor.

[**P201] "Mr. Barr (prosecutor}). Where?
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[**P202] "The Court: Let's find it in the report.

[**P203] "Mr. Beane: On the bottom, weapon, firearm.

[**P204] "Mr. Barr: No, no, that is the cause.

[**P205] "The Court: You can ask the question.

[**P206] "Q: The weapon down is firearm. That is the
cause of death, not the fact that that is on him?

[**on?] e % %
[**P208] "A: Yes, yes.
[**P20%] "Q: Thank you.

[**P210] "The Court: So that the jury understands, in
looking at the report, it was not on the person. It was
just indicated that that was the cause of death.”

[**P211] Lang contends that trial counsel's questioning
showed that his counsel were unprepared and
diminished their credibility with the jury. These claims
are speculative. [***67] Moreover, counsel's mistake
was quickly corrected to ensure that the jury was not
misled. Thus, counsel's misstep made no difference in
the outcome of the case.

[**P212] Fifth, Lang argues that his counsel were
ineffective by failing to challenge the chain of custody of
the handgun seized from the defendant's vehicle. Lang
does not assert that there was an actual problem with
the chain of custody. Rather, he contends that the state
failed to establish the chain of custody for the gun
between the time it was seized and when it was taken to
the lab.

[**P213] [*542] Counsel's action appears to have
been a tactical decision. Nothing in the record indicates
that there was a problem with the chain of custody.
Moreover, Sergeant Gabbard testified that the handgun
was collected and forwarded to the Stark County Crime
Lab. Given the "strong presumption" that counsel's

norfarmanres ranctihiitad  raaennahla  accietanra thie

[**P214] Sixth, Lang argues that his counsel were
ineffective by failing to request the court to seal the
prosecutor's file for appellate purposes. Lang contends
that sealing was necessary to ensure the complete

diarlnciira nf avrnlnatnn: M****GR1 aviidanra ag rannirad

required to seal the prosecutor's file based on

anoriilatinn that tha nrocacitnr minht have withhald

moreover, we daeniea @ celense mouon o seal ine
prosecutor's file that was filed with this court. State v.
tang, 118 Ohio St.3d 1469, 2008 Ohio 3153, 889
N.E.2d 545. Thus, this claim is also rejected.

[**P215] As a final matter, Lang raises other alleged
acts of ineffective assistance of counsel, but even if we
assume deficient performance bv counsel. none

oIner propositions of l1aw, Lang was Nol prejuaicea by
his counsel's failure to nhiact ta tha indictment (l11), the
instructions on the specifications
(IV), Walker's prior consistent statement (VIl), gruesome
photographs (VIIl), prosecutorial misconduct (1X), or the
failure to request the individual voir dire of jurors about
their possible discussions with juror No. 386 (I).

[**P216] Furthermore, Lang was not
[****69] prejudiced by his counsel's failure to object to
testimony that his nickname was "Tech," or that Lang
vomited and said, "every time | do this, this same thing
happens," or Walker's testimony about the make and
model of the handgun (V). Lang also suffered no
prejudice from counsel's failure to object to Dittmore's
testimony that he was employed by the police
department's gang unit or his testimony about the selling
practices of drug dealers {VIII).

[**P217] Based on the foregoing, we overrule
proposition X.
[**P218] Sufficiency and manifest weight of the

evidence. In proposition of law V, Lang challenges both
the sufficiency and manifest weight of the evidence to
convict him as the principal offender of the aggravated
murders as charged in Specification Three of Counts
One and Two.

[**P219] A claim raising the sufficiency of the
evidence Invokes a due process concern and raises the
auestion whether the evidence is leaallv sufficient to

challenge, T"|ilhe relevant nquiry 1S whether, after
viewing the evidence in a light most favorable to the
prosecution, any rational trier of fact [****70] could have
found the essential elements of the crime proven

A119



Page 27 of 41

129 Ohio St. 3d 512, *543; 2011-Ohio-4215, **2011-Ohio-4215; 954 N.E.2d 596, **631; 2011 Ohio LEXIS 2162,
****70

[**P220] A claim that a jury verdict is against the
manifest weight of the evidence involves a different test.
"The court, reviewing the entire record, weighs the
evidence and all reasonable inferences, considers the
credibility of witnesses and determines whether in
resolving conflicts in the evidence, the jury clearly lost
its way and created such a manifest miscarriage of
justice that the conviction must be reversed and a new
trial ordered. The discretionary power to grant a new

trial should be exercised only in the exceptional case in
whirh tha avidanra wainha haavilv I***&@291 anainat tha

[**P221] Lang's sufficiency claims lack merit. Walker's
and Seery's testimony, evidence that the murder
weapon was found in Lang's possession, and DNA
evidence sufficiently established Lang's gquilt as the
principal offender. [****71] The evidence showed that
on the night of October 22, 2006, Lang and Walker
agreed to rob a drug dealer. Lang suggested that they
rob Burditte. Their plan was to meet Burditte, enter his
car, and rob him. Lang then called Burditte and
arranged a meeting to purchase crack cocaine from him
that evening.

[**P222] Lang and Walker went to the meeting location
later that night. Lang carried a 9 mm handgun and
loaded it while they waited for Burditte to arrive. Shortly
thereafter, Burditte and Cheek arrived. According to
Walker, Lang got into the backseat of their vehicle and
shot Burditte and Cheek.

[**P223] ©On the following day, Lang went to Seery's
house and admitted to him that he had shot the victims.
When the police later arrested Lang, they found a 9 mm
handgun in the backseat of the car that he was driving.
Forensic examination of the handgun identified it as the
murder weapon. Additionally, Foster testified that Lang
could not be excluded as a possible source of DNA that
was found on the handgun.

[**P224] Nevertheless, Lang argues that the evidence
is insufficient to convict him. Lang asserts that Walker's
testimony was not credible, because he accepted a plea
deal in exchange for [****72] his testimony against him.
He also argues that Seery's testimony should be

discounted because Seery had initially told police that
he did not know anything about the killings. But these
claims call for an evaluation of Walker's and Seery's

cradihilitvy  which is not nronar on raview of [*5441

[**P225] Lang also argues that none of his clothing
was found with blood or gunshot residue, and Walker's
clothing was untested. But Foster testified that she
examined Walker's hooded sweatshirt and shoes and
found no blocd or other trace evidence linking Walker to
the murders.

[**P226] Finally, Lang argues that none of the scientific

evidence established that he was the principal offender.
This argument overlooks evidence tending to show that
Lang's DNA was found on the handgun and Walker's
DNA was not. However, Lang continues to argue that
the DNA evidence was unreliable because testing did
not establish that his DNA was found on the handgun to
a reasonable degree of scientific certainty. As discussed
in proposition I, questions about the certainty of the
DNA results went to the weight of the evidence and not
its [****73] admissibility.

[**P227] Despite some discrepancies, the jury
accepted the testimony of the state's witnesses.
Furthermore, a review of the entire record shows that
the testimony was neither inherently unreliable nor
unbelievable. Therefore, witness testimony,
circumstantial evidence, and forensic evidence provided
sufficient evidence to prove beyond a reasonable doubt
that Lang was guilty of the

specifications.

[**P228] Although Lang does not raise the point, we
note that Foster provided conflicting testimony about the
DNA evidence found on the handgun. Foster testified
that Lang could not be excluded as a possible "minor”
source of DNA. Foster then testified that the chance of
finding the [**633] "major" DNA profile that was found
on the pistol is 1 in 3,461. Foster also testified that there
was a minor contributor to the DNA but "[t]here wasn't
enough there of that second person * * * to compare to
anyone * * * [and] we couldn't say anything about that
minor person that was present." Thus, Foster's
testimony that there was insufficient DNA to identify the
minor contributor is inconsistent with her testimony that
Lang could not be excluded as a possible "minor”
source of the DNA that was [****74] found.

[**P229] It is apparent from the context of Foster's
testimony that she misspoke about Lang's DNA. It
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appears that Foster meant to say that Lang could not be
excluded as a possible "major" source rather than a
"minor" source of DNA found on the handgun.

[*P230] Even discounting Foster's testimony,
sufficient evidence was presented to prove beyond a
reasonable doubt that Lang is guilty of the aggravated
murders as the principal offender. Walker's and Seery's
testimony established that Lang was the principal
offender. The murder weapon belonged to Lang, and
the police found it in the back of the car that Lang was
driving. Moreover, [*545] the presence of Lang's DNA
on the handgun was not crucial to the state's case,
because it was Lang's handgun, and his DNA could be
expected to be found on it. Accordingly, the jury could
have found Lang guilty of Specification Three of Counts
One and Two without the DNA testimony.

[**P231] With
challenges, this is not an
evidence weiahs heavilv acainst the conviction.

respect to Lang's manifest-weight
"exceptional case in which the

78] of Walkers and Seery's testimony Is
unpersuasive. Thus, the jury neither lost its way nor
created a manifest miscarriage of justice in convicting
Lang of Specification Three of Counts One and Two.

[**P232] Based on
proposition V.

the foregoing, we overrule

Penalty-Phase Issues

[**P233] Victim-impact testimony and readmission of
guilt-phase evidence. In proposition of law XV, Lang
argues that the trial court erred by admitting victim-
impact testimony from the victims' siblings in the
mitigation phase of the trial. Lang also argues that the
trial court erred in readmitting guilt-phase evidence
during the penalty phase.

[**P234] 1. Victim-impact testimony. The trial court,
over defense objection, allowed LaShonda Burditte, the
sister of Jaron, and Rashu Jeffries, the brother of
Cheek, to testify about the victims.

[**P235] LaShonda briefly discussed Jaron's early life,
his schooling, his Navy enlistment, and his work record.
LaShonda testified that Jaron married and had two
daughters. She mentioned that Jaron was charged with
possession of cocaine in 2005 and was sent to a
halfway house, and he later lived with LaShonda. She

also testified that Jaron and Cheek met in June 2006,
and Jaron was 32 years old when he was Kkilled.

[**P236] [****76] Rashu testified that Cheek was
raised in Canton and was one of four children. He stated
that Cheek graduated from Canton McKinley High
School and was the mascot for the band. Rashu
mentioned that Cheek married when she was 18 years
old, and she had two children. Rashu also discussed
Cheek's employment history and stated that she was 40
years old when she was killed.

Impact esumony In nmiea siuaunons In capi@al cases
when the testimonv is not overlv emotional or directed to

VICTIM'S mMotner priefly discussed tne vicum's early lire,
her schooling, her close-knit family, and the victim's
contact with her family after she [*546] moved from
North Carclina to Ohio. Id. The witness also testified,
"[Ilt has been an extremely bad time for us and will be
from now on. She'll never leave our heart.” Id.

[**P238] As in Hariman, LaShonda's and Rashu's
testimony was not overly emotional. Both witnesses
briefly summarized [****77]the victims' lives, their
schooling, their marriages and children, and their work
history. Neither withess mentioned the effect that the
victim's death had on their families. Moreover, neither
witness mentioned or recommended a possible
sentence.

arguing that the vichm-impact testimony was improper.
White held that victim-impact testimony about the
impact on victims of noncanital crimes in a capital-
murder case was improper. Unlike in
White, victim-impact testimony presented during Lang's
trial addressed the impact on only the victims of capital
crimes. Lang's reliance on White is rejected. Thus, the
trial court did not abuse its discretion in admitting the
limited victim-impact testimony.

[**P240] 2. Readmission of guilt-phase evidence. At
the start of the penalty phase, the trial court, over
defense objection, readmitted the handgun and the
swab of the grip, trigger, and slide area of the handgun,
Lang's police statement, two spent cartridges, one spent
bullet, a photograph of the victims as they were found in
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the Durango, and the coroner's photographs and
autopsy reports.

rovides
**P241 provid
at the prosecutor at the penaity stage of a
***78] th t f
capital proceeding may introduce "any evidence raised
at trial that is relevant to the agaravatina circumstances

paragrapn one of Ihe Sylapus. Ihe Iral court aia not
abuse its discretion in readmitting this evidence
because these items bore some relevance to tha natura
and circumstances surrounding the

anc specifications.

[**P242]
overruled.

Based on the foregoing, proposition XV is

[**P243] Instructions. In proposition of law XIV, Lang
argues that that the ftrial court's improper instructions
rendered the jury's penalty-phase verdict unreliable.

[**P244] 1. Instructions on mitigating factors. During
jury selection, the trial court advised the first group of
prospective jurors, "If the State proved that the specific
aggravating circumstance outweighed any of the
mitigating factors, then you would have to, the law
would require you to consider and to in fact order the
death penalty." (Emphasis added.) The trial court
provided similar instructions to subsequent groups of
prospective jurors.

[**P245] [*547] Lang argues that the trial court's
failure to advise [****79] the prospective jurors that they
must weigh the mitigating factors collectively was
improper and prejudicial. However, Lang's failure to
nhiert tn these insfriictinne waived all hit nlain errnr

[**P246] T~ *~' court's voir dire instructions were
incorrect "The law [***835] requires that the
mitioatina tactors be considered collectivelv. not

court's penalty-phase Instructions properly advised the
jurors of the co~~* ~*+=-ard for considering the
mitigating factors. “[T]he judge's shorthand
references to legal conceprts during voir dire cannot be
eauated to final instructions aiven shortlv before the

Ihus, the tnal courts penalty-phase Instructons cured

piain error occurreq.

[**P247] 2. Instructions on consideration of trial-phase
evidence. During penalty-phase instructions, the trial
court advised the jury:

[**P248] "Some of the evidence and testimony
[****80] that you considered in the trial phase of this
case may not be considered in this sentencing phase.
We went through the exhibits. I've culled out only certain
exhibits that will be with you in the jury room.

[**P249] "For purposes of this proceeding, only that
evidence admitted in the trial phase that is relevant to
the aggravating circumstances and to any of the
mitigating factors is to be considered by you. You will
also consider all of the evidence admitted during the
sentencing phase."

[**P250] Lang argues that the instructions improperly
allowed the jury to determine which trial-phase evidence
was relevant to the aggravating circumstances during
the penalty phase. However, defense counsel failed to
obiect to this instruction and waived all but olain error.

occurred.

[**P251] It is the trial court's responsibility to
determine wnat aunt-phase evidence is relevant in the

trial court's Instructions on relevancy limited the jury's
consideration of the guilt-phase evidence and testimony
to the two aggravating circumstances [****81] and the
mitigating factors. The frial court's instructions also
made it clear that the jury would see only those guilt-
phase exhibits that the trial judge admitted and deemed
relevant. Viewing the penalty-phase instructions as a
whole, we conclude that the trial court adequately
guided the jury as to the evidence to consider in the
penalty phase. Proposition XIV is overruled.

[**P252] [*548] Prosecutorial  misconduct. In
proposition of law XlI, Lang argues that the prosecutor
committed misconduct during the penalty-phase

nrnceedinas . However  daefanse colincel's  failure to

uie syliduus.

[**P253] First, Lang argues that the prosecutor
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misrepresented the evidence during final argument by
stating, "We know now that Eddie was born in
Baltimore, Maryland, that until the age of 10 life seemed
to be pretty good" (Emphasis added.) Lang argues that
this argument mischaracterized the evidence because
Yahnena Robinson, Lang's half-sister, testified, "A lot of
times my mother didn't let him [Lang's father] come" to
see Lang. Lang argues that Robinson's testimony
shows that he did not have a good or normal
[****82] childhood.

[**P254] Other testimony supported the prosecutor's
argument. Robinson also testified, "We had a typical
brother [***636] sister relationship. We would watch
movies and play school, other things that an older sister
do [sic] with a younger brother we shared and did"
before Lang was ten. Thus, the prosecutor's argument
represented fair comment. No plain error occurred.

[**P2565] Second, Lang argues that the prosecutor
misstated the evidence in arguing that the trauma he
suffered while living with his father for two years was not
supported by the evidence. Robinson and Tracy Carter,
Lang's mother, testified about the trauma Lang suffered
during the two years that he lived with his father and the
counseling and psychiatric treatment that Lang received
for this trauma after returning home.

[**P2566] During rebuttal argument, the prosecutor
stated that the jury could discount testimony from Lang's
mother and sister about Lang's trauma. The prosecutor
argued, "[I]t is all speculation as to what happened in
that two-year period of time. Nobody knows. But they
want you to speculate that bad things happened when
there is absolutely no evidence of that” (Emphasis
added.)

[**P257] The prosecutor's argument mischaracterized
the [****83] evidence because Robinson's and Carter's
testimony constituted evidence of what happened to
Lang when he lived with his father. Nevertheless, when
viewed in its entirety, the prosecutor's misstatement did
not contribute unfairly to the death verdict and did nat
create outcome-determinative plain error. See

[**P258] Third, Lang argues that the prosecutor
improperly faulted him for not taking his medications as
a child. Lang complains that the prosecutor argued,
"And we know that his mother on numerous occasions
sought help for Eddie, but Eddie didnt take his
medication.”

[**P2569] During final argument, the prosecutor

mentioned Lang's failure to take his medications while
summarizing the mitigating testimony. The prosecutor's
[*549] argument followed Carter's testimony that Lang
took medication for depression and other psychiatric or
behavioral problems before and after he lived with his
father. But she also stated that Eddie "did not take it all
the time."

[**P260] Lang contends that the prosecutor's argument
improperly criticized his struggle with mental health and
turned a mitigating factor into an aggravating
circumstance. Review of the state's argument in its
entirety [****84] shows that the prosecutor's argument
about Lang's medications was an isolated remark that
did not convey the improper meaning that Lang

Isolated comments by a prosecutor are not 10 be taken

niit nf rAantavt and nivan thair mncet Aamanina maoaanina

courts INstructions clearly described tne aggravating
circumstances that the jury was to consider during
deliberations. No plain error occurred.

[**P261] Fourth, Lang argues that the prosecutor
committed misconduct by referring to him by the
nickname "Tek" during the penalty-phase opening
statements. During the state's opening statement, the
prosecutor advised the jurors of the aggravating
circumstances: "The first is that Eddie Lang, also known
as Tek, committed the offense of * * *." The prosecutor
repeated the reference to Lang's nickname in advising
the jury about the second aggravating circumstance.
The prosecutor also completed his opening statement
by stating, "Based upon that | submit that [***637] * "~
two sentences of death shall by [sic] pronounced
against [****85] Eddie Lang, also known as Tek * **."

[**P262] Lang argues that the prosecutor's reference
to his nickname was an improper attempt to associate
him with gangs and violence. As discussed in
proposition VI, no testimony was introduced explaining
the meaning of Lang's nickname. Thus, Lang's claim
that the prosecutor was trying to paint him as a gang
member is speculative. Nevertheless, the prosecutor's
use of Lang's nickname was unnecessary and may
have been an attempt to impugn his character. But the
prosecutor did not repeat Lang's nickname during the
remainder of the penalty-phase proceedings. Although
error, the prosecutor's brief remarks do not rise to the
level of outcome-determinative plain error.
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[**P263] Fifth, Lang argues that the prosecutor
committed misconduct by improperly making a victim-
impact comment during the state's closing argument.
Lang complains that the prosecutor argued, "We know
that Eddie has a child just like Jaron and Marnell." Lang
argues that the prosecutor's comments about the
victims' children were made only to enhance the
enormity of the crime. In the alternative, Lang argues
that the prosecutor's statement about kids "just like
Jaron and Marnell" presented the argument
[****86] that the two victims had once been children
too.

[**P264] [*550] The prosecutor's isolated remarks
about the victims' childrer e~ ™~ e while summing up
the mitigating evidence. "Merely mentioning
the personal situation o1 e wvicim's familv. without

Qia NOT result In plain efror. Moreover, Lang's alernauve
argument is speculative and lacks merit.

[**P265] Finally, Lang argues that the prosecutor
committed misconduct during closing argument by
arguing that the jurors should "render justice" and
impose a sentence of death. (Emphasis added.)

[**P267] Based on the foregoing, proposition XIl is
rejected.
[**P268] Ineffective assistance of counsel. In

proposition of law Xlll, Lang argues that his counsel
provided ineffective assistance on multiple occasions
during [****87] the penalty phase.

[**P269] First, he argues that his counsel failed to offer

evidence of Cheek's involvement in Burditte's criminal
activities to show that Cheek "induced or facilitated" the
offense.

[**P270]
a statutory miugaung factor. See

Lang argues that his counsel shouia nave estaciusneaq
the existence of this factor by presenting evidence
showing that Cheek was Burditte's girlfriend and knew

Inducing or facilitatina tha offanca is

that Burditte had planned to sell drugs on the night of
the murders, because Burditte was found with a
package of cocaine in his hand.

[**P271] No evidence was presented showing that
Cheek was involved with the drug sale on the night of
the murders. The fact that Cheek was sitting in the front
seat with Burditte at the time of the drug sale is not
sufficient to establish her involvement or show that she

CUUlIBEl 31TuUdIid Tidve plesenleu eviuciive Ul wIIeEeh s
involvement in Burditte's other criminal activities is not
well founded, because nothing shows that such
evidence existed. Thus, this is a speculative claim
[****88] and it lacks merit.

[**P272] Even if such evidence did exist, the
presentation of testimony suggesting that Cheek
induced or facilitated her own murder might have
backfired on the defense. The jury might have viewed
trial counsel's attempt to present such evidence as
unnecessarily attacking Cheek's character. Thus,
counsel were not [*651] ineffective by failing to offer
evidence suggesting that Cheek induced or facilitated
the offense.

[**P273] Second, Lang argues that his counsel failed
to fully investigate, prepare, and present mitigating
evidence.

[**P274] The presentation of mitigatina
avidlanra e a mattar nf Mrial efrafngy_'

"Moreover, “strategic
choices made atter thorough investigation of law and
facts relevant to plausible options are virtually

[**P275] Lang claims that his counsel were deficient
because they failed to collect and present his medical
records, school records, police records, and social-
[****89] service records to corroborate the mitigation
testimony of Carter and Robinson.

[**P276] Defense counsel employed a mitigation
expert, a psychologist, and a criminal investigator in
preparing for trial. Each of these individuals began
working on Lang's case several months before the
penalty phase. The defense also requested records
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about Lang from the Department of Social Services in
Baltimore, Maryland, which was Lang's childhood home.
Thus, the record shows that defense counsel thoroughly
prepared for the penalty phase of the trial.

[**P277] The record does not show why this
documentary evidence was not introduced into
evidence. But Carter and Robinson provided lengthy
testimony about Lang's background, his father's abuse,
and the mental-health problems Lang suffered before
and after living with his father for two years. Counsel's
decision to rely solely on Carter's and Robinson's
testimonv constituted a tactical choice and not

[**P278] Additionally, Lang claims that his counsel
failed to present a psychologist as a withess to explain
the impact of his childhood abuse, his abduction by his
father, and [****80] the failure to take medications. Dr.
Jeffrey Smalldon, a clinical psychologist employed by
the defense, interviewed and performed psychological
testing on Lang and also interviewed Lang's mother and
half-sister. Lang's claim that Dr. Smalldon would have
provided important mitigating evidence on his behalf is
speculative at best, and counsel's decision not to call
Dr. Smalldon as a witness was a tactical choice as part
of a trial strategy.

[*P279] Third, Lang argues that his counsel
misrepresented the evidence during closing argument
by telling the jury, "You learned that [Lang] had siblings,
that * * * like the prosecutor said, prefty normal
childhood up until he [*5652] was ften" (Emphasis

added.) Lang argues that counsel's argument
misrepresented the evidence [***639] about his
childhood and was prejudicial.

[**P280] Defense counsel's argument did not

misrepresent the evidence. Carter testified that Lang did
not meet his abusive father until he was ten years old.
As discussed in proposition XIl, Robinson also testified
that before Lang was ten years old, they "had a typical
brother sister relationship.”

[**P281] Counsel's argument also maintained defense
credibility and allowed the defense to focus the jury's
attention on defense [****91] counsel's argument that
addressed Lang's abuse after his father abducted him.
Thus, counsel's characterization of Lang's early
childhood did not result in ineffective Aassistance of
counsel. See

[**P282] Fourth, Lang argues that his counsel were
ineffective by failing to present evidence to the jury that
they promised to present during the opening
statements.

[**P283] Lang claims that his counsel broke his
promise to present evidence showing that he grew up in
"one of the most dangerous” neighborhoods in
Baltimore. However, counsel did not make a direct
promise that he would present such evidence. Rather,
trial counsel told the jury, "[Y]ou wil probably hear the
neighborhood is now known as one of the most
dangerous cnes in the State of Maryland." (Emphasis
added.) Thus, Lang has failed to show that his counsel
broke such a promise to the jury.

[**P284] Lang also argues that his counsel broke a
promise to present testimony that he suffered from
thoughts of suicide. During opening statements, defense
counsel stated that Lang was a "different person” after
he returned home following his abduction. Counsel also
stated, "You'll hear about [****92] Eddie's thoughts of
suicide."

[*P285] Defense counsel presented no evidence
during the mitigation case that Lang had considered
suicide. Thus, counsel were deficient in failing to keep
this promise. But Lana has not established that this

omission caused the detense to lose credibiity and
weakened the overall defense case. Accordingly, this
claim is rejected.

[**P286] Fifth, Lang argues that counsel were
ineffective by failing to object to prosecutorial
misconduct, instructions, and rulings of the trial court.
But none of these claims has any merit. As discussed in
other propositions, counsel were not ineffective by
failing to object to prosecutorial misconduct (proposition
XIly or to the court's instructions on reasonable doubt
(proposition XX). Counsel were also not ineffective by
failing to object to the ftrial court's instructions on the
consideration [*583] of trial-phase evidence during the
penalty phase (proposition XIV} or the imposition of
court costs (proposition XIX).

[**P287] Finally, Lang argues that the cumulative
effect of counsel's errors and omissions resulied in
ineffective [****93] assistance of counsel. However, the
record shows that Lang received a fair trial, and any
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error was nonprejudicial.

[**P288] Based on the foregoing, proposition Xl is
rejected.

[**P289] Arbitrary sentencing. In proposition of law XI,
Lang argues that his death sentence for Cheek's murder
should be vacated because the jury's sentencing
recommendations — life for Burditte's murder (Count
One) and death for Cheek's murder (Count Two) — are
arbitrary. Lang contends that the disparity in sentencing
[***640] occurred because Burditte was a drug dealer
and Cheek was not. Consequently, Lang argues, the
jury improperly considered the victim's status as an
aggravating circumstance in reaching its death verdict.

[**P290] We reject ! ~~~'~ ~qument. The jury verdicts
are not inconsistent The jury was required to
"consider, and wwiyn ayainst the aggravating
circumstances proved bevond a reasonable doubt. the
nature and c

se¢

Here, the nature and circumstances of the
onense showed that Burditte was involved in selling
illegal drugs to Lang at the time of his murder. There
was no evidence showing that Cheek was involved. In
weighing the [****94] nature and circumstances of the
offense, the jurors might have determined that Burditte's
murder was mitigated because of Burditte's involvement
in the events leading up to his murder. On the other
hand. the iurv mioht have decided that Lana's murder of

[**P291] Moreover it is not for an appellate
court to snactlate anonr wnv a iurv decided as it did

resisiea INQUINNg INTO a Jury's TNOUgnt processes = = °;
through this deference the jury brings to the criminal
process, in addition to the collective judgment of the
communitv. an element of needed finalitv.™ Id.. auotina

[**P292] Additionally, we reject Lang's claim that the
jurors improperly considered Burditte's status as a drug
dealer as an aggravating circumstance. The trial court
properly instructed the jury on the aggravating
circumstances that they could consider during their
deliberations. The trial court's instructions included the
admonition, "The aggravated [****95] murder itself is

not an aggravating circumstance. You may only
consider the aggravating circumstances that were just
described to you and which accompanied the
aaaravated murder” It is presumed that the iurv

overrule proposition Xl.

Remaining Issues

[**P293] Settled issues. In proposition of law XX, Lang
challenges the constitutionality of the instructions on
reasonable doubt during both phases of the ftrial.
However. we have alreadv affirmed the constitutionality

[**P294] In proposition of law XXI, Lang attacks the
constitutionality of Ohio's death-penalty statutes. This

Sylapus.

[**P295] Lang also argues that Ohio's death-penalty
statutes violate international law and agreements to

wihirh tha | lnitad Qtatae ie a narhr Wa alen raiant thie

[**P296] Sentencing opinion. In proposition of law
XVII, Lang asserts that there are numerous flaws in the
trial court's sentencing opinion.

[**P297] [***641] First, Lang argues that the ftrial
court improperly concluded that Cheek was not involved
in the drug deal. In summarizing the evidence, the trial
court stated, "[T]here is no evidence to suggest that
Marnell Cheek was a participant in the drug transaction.
All evidence points to the fact that she was a person
riding in the vehicle at the wrong place and at the wrong
time." The ftrial court's conclusion represented a fair
assessment of the evidence. Thus, there was no error.

[*P298] Second, Lang contends that the court
erroneously sentenced him to death because nothing in
the record supports imposing the death sentence for
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Cheek's murder and a life sentence for Burditie's
murder. The court's sentencing opinion analyzed the
aggravating circumstances, identified the mitigating
factors found to exist, and fully explained why the
aggravatina circumstances outweighed the mitigating
factors as requires. But the trial court
was not |-"-wr]reguirea 10 address the propriety of
Lang's death sentence in view of the life sentence that
Lang received for Burditte's murder. Moreover, our
independent review of the sentence will cure anv flaws

[**P299] Third, Lang argues that the trial court did not
properly consider his youth as a mitigating factor and
erroneously concluded that "his condr~t ~n~Ad tqped
statement show a street-hard individual.' The
"assessment and weight to be given mitigatung eviaence
are matters for the trial court's determination " [*5551

14 at tne ume of tne offense) as nis strongest mitigaung
factor and fully discussed the weight it was giving to this
mitiaation. The trial court could reasonablv assian

[**P300] Fourth, Lang claims that the ftrial court
improperly considered the nature and circumstances of
the offense even though the defense never raised it as a
mitigating factor. Lang also argues that the trial court's
[****98] finding that there was nothing mitigating in the
nature and circumstances of the offense transformed
them into an aggravating factor.

[**P301] The trial court did not err in considerina the
nature and circumstances of the offense.
provides that the court, in determining
wnetner death is an appropriate penalty, "shall consider,
and weigh against the aggravating circumstances
proved beyond a reasonable doubt, the nature and
circumstances of the offense” {Emphasis added.)
Accordinalv. the trial court was reauired to review these

however, In the sentencing opinion Indicates that the
trial court viewed the nature and circumstances of the
offense as an aggravating circumstance rather than a
mitigating factor.

[**P302] Finally, Lang argues that the trial court
trivialized mitigating evidence about his history,

character, and background. Lang claims that the trial
court glossed over testimony about his father's abusive
relationship with his mother, failed to fully consider the
mental and psychological abuse he suffered after being
abducted by his father, and faulted him for not always
[****99] taking his medications.

[**P303] Nothing in the sentencing opinion indicates
that the trial court trivialized or glossed over mitigating
evidence. The trial court thoroughly discussed mitigating
evidence about his father's abuse, mentioned [***642]
that Lang was treated at various psychiatric facilities on
over 30 occasions, and properly summarized evidence
that Lang did not always take his medications. The trial
court also stated that it had "weighed all of the evidence
presented as it relates to Mr. Lang's history, character,
and background." Thus, this claim also lacks merit.

[**P304] Based on the foregoing, proposition XVIl is
overruled.

[**P305] Imposition of court costs. The trial court
assessed Lang with court costs. In proposition of law
XIX, Lang argues that the trial court's imposition of court

10 walve COsIS MUST Deé maoe at ume of sentencing 10
preserve issue for appeal).

Lang Cltes no aumnority T1or nis “spirt-or-ine-£ignin-
Amandmenf' claim Thus no nlain error occlirred See

conviciea
rejected.

capnal gerengant). rroposiuon AlA IS

[**P307] Errors in imposition of postrelease control. In
proposition of law XXII, Lang argues that the trial court
failed to properly impose postrelease control on him as
part of his sentence for the aggravated robbery.

[**P308] Based upon his ronvirtion for anqravated
robbery, a first-degree felony the trial
court imposed five years of postreiease control. See
R.C. 2967.28(B)(1). However, the ftrial court failed to
specify that if Lang violated his supervision or a
condition of postrelease control, the parole board could
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impose a maximum prison term of up to one-half of the
prison term  originally imposed. See R.C
2929.19(B)(3)(e). The frial court's judgment entry also
failed to properly state the length of confinement that
could be imposed for a violation of postrelease control.

[**P309] Because the ftrial court failed to properly
impose postrelease control, we remand this case so that
[****101] the trial court may impose the proper terms of
nnstrelease control and corract the indament entrv See

the syllabus.

[**P310] Cumulative error. In proposition of law XVIII,
Lang argues that cumulative errors during both phases
of the proceedings deprived him of a fair trial. However,
Lang was not prejudiced by any error at his trial. Thus,
proposition XVIII is rejected.

[**P311] Appropriateness of death sentence. In
proposition of law XVI, Lang argues that the death
penalty is not appropriate because of the compelling
mitigating evidence presented in his behalf. These
arguments will be addressed during our independent
sentence evaluation.

INDEPENDENT SENTENCE EVALUATION

[**P312] Having completed our review of Lana's
propositions of law, we are required [***643] by

to independently review Lang's death
senience for appropriateness and
[****102] proportionality.

[**P313] [*557] Aggravating circumstances. The
evidence at trial established beyond a reasonable doubt
that Lang murdered Marnell Cheek as part of a course
of conduct involvina the purposeful killing of two or more
people, The evidence also
established beyond a reasonable doubt that Lang
murdered Cheek during an aggravated robbery and that
he was the principal offender in the commission of the
aggravated murder

[**P314] Mitigating  evidence. Against these
aggravating circumstances, we are called unan ta weinh
the mitigating factors contained in

Lang presented two mitigating withesses.

[**P315] Yahnena Robinson, the defendant's half-
sister, had a close relationship with Lang before he was
ten years old. She described it as a "typical brother
sister relationship." Lang was also a "good student.”

[**P316] Robinson testified that Lang's father, Edward
Lang Sr., abused their mother and was on drugs. Their
mother would not allow Edward to visit Lang very often
because of "his history and his anger problems."

[**P317] After Lang graduated from elementary school,
Lang visited his father in Delaware. The visit was
supposed to last for two weeks, but Edward did not
allow [***103] Lang to return home. Two years later,
their mother found Lang and brought him home.

[**P318] Lang was happy when he first came home,
but later, his mood changed. According to Rokinson, "he
would be sad sometimes, quiet * * * [and] other times he
would look real hurt or be angry." Subsequently, Lang
received counseling, went to a psychiatric facility, and
spent time in a residential facility for his mental-health
problems.

[**P319] Robinson also testified that Lang has a two-
year-old daughter whose name is Kanela Lang.

[**P320] Tracy Carter, the defendant's mother, testified

that Lang is the third of her four children. Carter met
Edward Lang Sr. when he was her landlord. Carter did
not have money to pay the rent, and she slept with him
in exchange for lodging. Carter and Edward then
developed a relationship.

[**P321] Carter stated that Edward became violently
abusive when he was intoxicated and using drugs. After
Lang was born, Edward went to jail for stabbing Carter
and setting her apartment on fire. Edward was also
incarcerated for child molestation.

[**P322] Carter would not allow Lang to visit his father
until a court order cordered her to do so. Carter lived in
Baltimore, Maryland, and Edward lived in Delaware.
[****104] When he was ten years old, Lang went to see
his father in Delaware for a two-week visit. However,
Edward did not allow Lang to return home after the two
weeks ended, and Carter did not see her son for the
next two years. [*558] Carter made repeated attempts
to find Lang in Delaware, but was unsuccessful. Finally,
Carter found Lang and brought him home.

[**P323] Carter stated that her son was malnourished
when she found him and was wearing the same clothing
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that he had been wearing when he left. Lang also had a
burn on his shoulder, a gash on his hand, and other
bruises. Lang told his mother that the burn was a
cigarette burn.

[**P324] Before he saw his father, Lang had been
treated with Depakote, Lithium, and Risperdal for
depression and other conditions. Carter made sure that
he took [***644] these medications on a regular basis.
However, Lang did not continue to take them when he
was with his father, because Edward did not obtain
refills for the prescriptions.

[**P325] After returning home, Lang was withdrawn.
Lang told Carter that he was fine and did not want to
talk to her about what had happened. But Carter learned
from her son, Mendez, that Edward had sexually
abused Lang.

[**P326] Lang has received extensive psychiatric and
other [***105] treatment. Carter testified, "He stayed in
the Bridges Program twice for 90 days. He stayed at
Woodburn Respiratory Treatment Center for a year. And
he stayed off and on at * * * [the] Sheppard Pratt Center
[a crisis center] 28 times."

[**P327] Lang has one child, Kanela. Carter states,
"He has taken care of his daughter ever since the
mother was pregnant. * * * [There] was nothing that he
wouldn't do for her and for the baby.”

[**P328] Lang did not finish high school. He dropped
out of the 11th grade and "went to take care of his
baby's mother." Lang got a job working for the census
department. In June 2006, Lang moved to Canton.

[**P329] As a final matter, Carter told the jury, "We all
are suffering. * * * | never sat here and said my son was
a perfect child. | never sat here and said that my child
had a good life or a bad life. But | am asking you not to
kill my child."

Sentence evaluation

[**P330] We find nothing mitigating in the nature and
circumstances of the offense. Lang brutally murdered
Marnell Cheek during an attempted robbery of Jaron
Burditte, a drug dealer. Cheek's murder was part of a
course of conduct during which Lang also murdered
Burditte.

[**P331] Although Lang's character offers nothing in
mitigation, we [****106] give some weight to Lang's

history and background. Lang was abused by his father
during his childhood. He was also malnourished and
physically abused during the two years that he stayed
with his father. Moreover, Lang required extensive
counseling and psychiatric treatment after returning
home to his mother. Nevertheless, [*559] there is no
evidence of anv connection between Lana's abusive

unstable childhoods).

[**P332] Lang argues that his history of substance
ahuse deserves mitigating weight. However, nothing in
the record shows that Lang had such a history.

are inapplucapie nere.

[**P334] The factor would apply
only to the course-ol-conauct specification because
[****107] Lang was sentenced to death for Cheek's
murder. However, we give no weight to the (B)(1) factor,
because Burditte's participation in the drug sale does
~nt maon that he "induced or facilitated” the murders. Id.

"While participation in criminal activity
certainly carries with it an element of serious risk, the
unlawful taking of a human life cannot be deemed less
serious simply because the victim was involved in

I**P3351 [***645] We also find that the

factor is not applicable because no
evigence was presented showing that "at the time of
committing the offense, the offender, because of a
mental disease or defect, lacked substantial capacity to
appreciate the criminality of the offender's conduct or to
conform the offender's conduct to the requirements of
the law.”

[**P336] However, we give some weight to Lana's
mantal nrahlamg under the catchall provision,
Testimony showed that Lang suttered
mom aepression and received extensive psychological
and psychiatric treatment. But again, there was no
evidence of any significant connection between Lang's
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mental illness and the murders.

[**P337] We give sianificant I****1081 weight to Lang's
youth pursuant tc Lang was a few
days older than 1v wnen e onenses occurred.
However, we have upheld the death penalty in other
cases in which the defendant committed aggravated
murder at Lang's age or younger. See State v. Bethel,
110 Ohin St 3d 416 2006 Ohin 4BA3 RA4 N F 24 150 1

r*P3381 "560] We also give weight as an

mitigating factor to evidence that Lang
shares love and support with his mother and half-sister
and has provided care to his young daughter and her
mother.

[**P339] Finally, we reject Lang's argument that the
disparity in sentencing between himself and Walker
weighs in favor of sparing his life. The disparity in
sentencing can be explained on the basis that Lang was
the principal offender and Walker was not.

[**P340] Upecn weighing the aggravating
circumstances against the mitigating factors, we find
that the aggravating circumstances outweigh the
mitigating factors beyond a reasonable doubt. Lang's
murder of [****109] Cheek during an aggravated
robbery as the principal offender and his course of
conduct in murdering Cheek and Burditte are grave
aggravating circumstances. Lang's mitigating evidence
pales in comparison to these  aggravating
circumstances.

[**P341] We also find that the penalty imposed in this
case is not "excessive or disnronnrtionate to the penalty
imposed in similar cases.' The penalty
is proporticnate to death sentences approved in cases

benalty IS ailso oproportionate 10 death sentences

Conclusion

[**P342] We affirm [***110] the capital convictions,
the conviction for aggravated robbery, the sentence of
death, and the judgment of the trial court, but we
remand for the trial court to impose the approoriate
™**6461 term of postrelease control pursuant to

Judgment accordingly.
O'ConNNOR, C.J., and LANZINGER and CupP, JJ., concur.

PFEIFER, LUNDBERG STRATTON, and MCGEE BROWN, JJ.,
concur separately.

Concur by: Lundberg Stratton

Concur

LUNDBERG STRATTON, J, concurring

[**P343] Lang brutally murdered two people during an
attempted robbery of a drug dealer. In many respects,
| ann is ho mora svmnathetic than the defendant 5611

DUL 1 QuesLon weir culpdpiily pecduse ne two cdpildl
defendants share a common bond — mental illness
Ketterer suffered from bipolar disorder.

While Lang's defense never actually introduced
documentation of his diagnoses, clearly, at a minimum,
Lang suffered from depression as a child, evidenced by
his prescriptions for Depakote, Lithium, and the

Antimaisablhatin maAadiAinAa Diamardal AanAd As o ~adidAanAaaA bas

to that belief, | write separately, five years later, to
continue to encourage our General Assembly to take up
this critical issue.
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Facts

[**P345] Like Ketterer, Lang was seriously abused by
his father as a child. Lang's parents met when his father
was his mother's landlord. Lang's mother was a single
parent and could not pay her rent. Lang’s father traded
her a place to live for sex. Lang's father was a drug
addict who beat Lang's mother, even when she was
pregnant. Eventually, Lang and his mother received a
brief respite from Lang's father when he was
incarcerated for beating and stabbing Lang's mother
and setting fire to their apartment. Lang's father also
served time in prison for child molestation.

[**P346] The damage inflicted on Lang by this
turbulent and violent childhood is probably best
illustrated by what was in essence a kidnapping that he
suffered at the hands of his father. At age ten, Lang
went for a court-ordered two-week visit [****112] with
his father out of state but was held by his father for two
years. Lang's mother testified that after repeated,
unsuccessful attempts to find her son, she found him
two years later malnourished and emaciated, weighing
about 88 pounds, and wearing the shirt and shoes he
had left in. Despite its being December in Maryland, he
had no coat or warm clothes. When Lang's mother took
him to buy new clothes, she discovered that his body
showed physical abuse. Lang had bruises, a gash on
his hand, and an unmistakable cigarette burn on his
back.

[**P347] Before he left to see his father, Lang had
been treated for depression and was on three
psychotropic drugs. During his forced stay with his
father, Lang's father refused to obtain refills for Lang's
medications. Not surprisingly, after two years apart from
his mother, Lang was withdrawn when he returned
home. He kept to himself and refused to discuss the
ordeal or any of what had happened to him in those two
years. For the next several years, Lang received [*562]
extensive psychiatric treatment. Lang made 28 visits to
Sheppard Pratt, a psychiatric facility, usually [***647]
staying for two weeks at a time. Twice he spent 90 days
at the Bridges Program. He [****113] spent a full year
at Woodburn Respiratory Treatment Center. Lang's
mother testified that her older son, Mendez, told her that
Lang's father had sexually abused Lang.

[**P348] As both parties noted, the mitigation evidence
was compelling, but unsupported. Two lay witnesses
testified on Lang's behalf, but they did not present any
documents, medical reports, or other evidence. Lang's

half-sister and mother testified about his turbulent family
life, and his mother testified how Lang's father had kept
him for two years without allowing her to see him. Both
withesses testified to, but did not provide any other
evidence of, Lang's mental state. The state noted to the
jury that both witnesses had ample reason to lie and
that without any proof, the testimony should be
dismissed as mere speculation. The defense hired Dr.
Jeffrey Smalldon as its mitigation expert, but did not
have him testify. It is of concern that Lang was
repeatedly hospitalized for extensive psychiatric
treatment over a period of years, yet no clear mental-
health diagnosis appears in the record-symbolic of a
failure of the system.

Evolving Standards of Decency that Mark the
Progress of a Maturing Society

**P3491 In Ketterer as here. | noted ****1141 that

CONCUITING}. AISO as In Ketterer, | am concurring ratner
than dissenting because the court’s sentence of death is
authorized under our current law. Id. But as in Ketterer, |
continue to believe that we as a society should
reexamine current law. Id.

[**P350] "The legislators who passed our current
death penalty laws did not intend to force grotesque
issues to the center stage of constitutional adjudication.
The death penalty was supposed to be about getting
even with Charles Manson and Ted Bundy, not
executing teenagers and the retarded, or wrestling
condemned schizophrenics to the gurney for forced
doses of Haldol. But here we are.™ Mello, Executing the
Mentally lll (2007) 22 Crim.Just. 30, 30, quoting David
Bruck, a clinical professor of law and director of the
Virginia Capital Case Clearinghouse at Washington and
Lee University School of Law.

[**P351] "[T]hese questions go to the core of our legal
system of death: Who, and why, do we execute? The
problem of the intersection between mental iliness and
capital punishment isn't rocket science. It's much harder
than that." Id. at 31

[**P352] Two [****115] recent United States Supreme
Court rulings barring execution of juvenile offenders and
people with mental retardation seem to give hope that
[*563] others with diminished capacity for judgment will
also be spared the fate of a punishment that they may
not even comprehend. Malone, Cruel and Inhumane:
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Executing the Mentally I, Amnesty International [**P355] Atkins noted the many state legislatures
Manazina fMar 27 2007) at across the country since Penry that had begun to
Although neither address the issue. Citing several states, the court held,

court case aadresses persons witn mental illness, Victor
Streib, an Ohio Northern University law professor,
auoted 11 times bv the United States Sunreme Court in

aetenaants Nk ana act ke Juvennes or e mentaiy
retarded, then they should be excluded from death row."
Id.

Unconstitutionality of Executing Persons with Mental
Retardation/Developmental Disabilities

[**P353] In 1989, the United States Supreme Court
held that the Eighth Amendment to the United States
Constitution [***648] did not mandate a categorical

AvAarntian fram tha Aanth nanallg fAar mmantalhy ratardaA

Court noted |~"=116] that only wo states had enacted
laws banning the imposition of the death penalty on a
mentallv retarded person convicted of a capital offense.
Penry held that those two state enactments,
~even wnen added to the 14 States that have rejected
capital punishment completely, do not provide sufficient
evidence at present of a national consensus.” Id.

[**P354] Thirteen years later, the court reconsidered
the constitutionality of executina mentallv retarded

noted that “"standaras ot decency” had evolved since
Penry and now demonstrate that the execution of the
mentally retarded is cruel and unusual punishment.
Atkins noted, "[I]n the 13 years since we decided Penry
* * * the American [***117] public, legislators,
scholars, and judges have deliberated over the question
whether the death penalty should ever be imposed on a
mentally retarded criminal. The consensus reflected in
those deliberations informs our answer to the question
presented by this case.’

3This concurrence uses the term "mentally retarded” rather
than the more recently acceptable term "persons with
developmental disabilities,” because the term "mentally

retarded" has been consistently used by the United States
Qiinreme Conrt and nther conite and has a lenal cinnificanre

{Brennan, J., CONCUITING IN part and dissentng In part).

"It is not so much the number of these States that is
significant, but the [*564] consistency of the direction
of change.' The court noted that when Atkins
was decided, only a minority of states permitted the
practice. and even in those states, it was rare.

Therefore, evolving standards of decency
compelied the conclusion that execution of mentally
retarded offenders "has become truly unusual and it is
fair to sav that a national consensus has developed
against it

Unconstitutionality of Executing Juveniles

[**P356] Another category of persons whose eligibility
for execution has rightly caused much consternation for
the United States Supreme Court is iuveniles. In

contemporary standards of decency In this couniry did
not proscribe the execution of juvenile offenders who
were over 15 but under 18 when they committed their
crimes Stanford had noted that 22 of the
37 death-penalty states permitted the death penalty for
16-year-old offenders, and among those 37 states, 25
permitted it for those who had offended at 17 years old.
These numbers, in the court's view, indicated no
national consensus "sufficient to label a particular
punishment cruel and unusual.'

[**P357] Sixteen years later, the court reconsidered
that issue and held that the Eighth and Fourteenth

Amendments forbid imposition of the death penalty on
nffendars whn were 1inder tha ane of 18 ***R491 when

evidence Of nalional consensus agamst tne deatn
penalty for juveniles is similar, and in some respects
parallel, to the evidence Atkins held sufficient to
demonstrate a national consensus against the death
penalty for the mentally retarded. When Atkins was
decided, 30 states prohibited the death penalty for the
mentally retarded. This number comprised 12
[****119] that had abandoned the death penalty
altogether, and 18 that maintained it but excluded the
mentally retarded from its reach. By a similar calculation
in this case, 30 States prohibit the juvenile death
penalty, comprising 12 that have rejected the death
penalty altogether and 18 that maintain it but, by
express provision or judicial interpretation, exclude
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juveniles from its reach." (Citation omitted.

"*P35681 Aaain. Roper noted the "consistencv of the

ATKkIng, tne objective Inaiclia or consensus In s case-
the rejection of the juvenile death penalty in the majority
of States; the infrequency of its use even where it
remains on the books; and the consistency in the trend
toward abolition of the practice-provide sufficient
evidence that today [*565] our society views juveniles,
in the words Atkins used respecting the mentally
retarded, as ’'cateooricallv less culpable than the
avarana crimin:

citing

The Case for Banning Execution of Persons with

Severe Mental lliness

[**P359]

cfnmannA

Although it is unconstitutional to execute
[****1201 whn is incomnatant at the time of

supreme GoOUrt nas not yet daeciaeo wnhether It IS
unconstitutional to execute someone who suffered from
a serious mental illness at the time of the crime. If
executing persons with mental
retardation/developmental disabilities or executing
iuveniles offends "evolvina standards of decencv.”

tnen | simply cannot comprenend wny tnese same
standards of decency have not yet evolved to also
prohibit execution of persons with severe mental illness
at the time of their crimes.

Legislative Enactments and other Indications of our
Evolving Standards of Decency

[**P360] Although not the groundswell noted in Atkins
and Roper, since my concurrence in Ketterer in 2008, a
few states have considered limiting the execution of
those who were severely mentally ill at the time of the
crime. Connecticut is the only state to prohibit execution
of the mentally ill. Entzeroth, The Challenge and
Dilemma of Charting a Course [****121] to
Constitutionally Protect the Severely Mentally Il Capital
Defendant from the Death Penalty (2011),

It exempts a capital defencant rom
execution I the jury or court finds that his or her "mental

capacity was significantly impaired or the defendant's
ability to conform the defendant's conduct to the
requirements of law was significantly impaired but not
s0 impaired in epither cace as tn ronstitute a defense to
prosecution.'

[**P361] Using language from the American Bar
Association's Recommendation 122A, legislators in
Kentucky and North Carolina have introduced bills to
bar the [***650] execution of defendants who, at the
time of the offense, "had a severe mental disorder or
disability that significantly impaired their capacity to (a)
appreciate the nature, consequences, or wrongfulness
of their conduct, (b) exercise rational judgment in
relation to conduct, or {c) conform their conduct to the
requirements of the law." Kentucky H.B. No. 446,
introduced in the 2009 regular session, and North
Carolina H.B. 553/5.B. No. 1075 use nearly identical
language.

[**P362] In addition, Indiana established the Bowser
Commission to examine the execution of the mentally
[****122] ill. The Bowser Commission issued a report in
[*566] November 2007 recommending the exemption
of the severely mentally ill from the death penalty. Final
Report of the Bowser Commission, Indiana Legislative
Services Aaency. November 2007,

mernrsounmueenepons:iouOMAB1 . pdf, p. 3. In 2009,
Indiana's S.B. No. 22 was introduced to prohibit the
imposition of the death penalty on an individual judicially
determined to have had a severe mental illness, defined
as schizophrenia, schizoaffective disorder, bipolar
disorder, major depreg~inrn ~r Anlicinansl dicacdar - gt
the time of the crime. See
Entzeroth at 564.

[**P363] Finally, the Tennessee Disability Coalition
reports that in 2011, Tennessee legislators introduced
H. B. No. 2064 and S.B. No. 1692 to prohibit the
execution of a person who had severe and persistent
mental illness at the time of committing murder in the
first degree

[**P364] Moreover, at least five leading professional
associations, the American Bar Association, the
American Psychiatric  Association, the American
Psychological Association, the National Alliance on
Mental lliness, and Mental Health America, have
adopted [***123] policy statements recommending
prohibition of execution of persons with severe mental
illness at the time of the offense. Winick, The Supreme
Court's Evolving Death Penalty Jurisprudence: Severe
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Mental lliness as the Next Frontier (2009},

The Crux of the Issue

[**P365] Mental Health America estimates that five to
ten percent of all death row inmates suffer from a
severe mental illness. Mental Health America, Death
with Mental liiness,

In my view, a
CONSENsUs IS slowly growing 1o stop executing persons
with severe mental illness. But excluding the severely
mentally ill from death row involves a more complicated
analysis. Juveniles and persons with mental retardation
can be identified by a number, either an age or an IQ
score and recognized factors. As | noted in my
concurrence in Kefterer, "mental illness is not as easily
quantified as mental retardation. Mental retardation is a
fixed condition with more objective symptoms. Mental
illness is a much broader category, with wide ranges of
diagnoses and periods of decompensation and
remission. Treatment options vary widely, including
counseling, behavior modifications, [****124] group
therapy, and medication. Some treatments and
medications are controversial as to effectiveness and
side effects. Mental illness as a defense is a difficult
issue to quantify in a court of law. * * * Therefore, while |
personally believe that the time has come for our society
to add persons with severe mental illness to the
category of those excluded from application of the death
penalty, | believe that the line should be drawn by the
General Assembly, not by a court. * * * [N]othing
prevents the legislature from examining and using those
* * * gvolving standards [of decency]. [*667] In fact,
[***651] it is the legislature's role to do so. Therefore, |
urge our General Assembly to consider legislation
setting the criteria for determining when a person with a
severe mental illness should be excluded from the
penalty of death. Unlike mental retardation, which can
be determined by a number on an IQ test and other
basic criteria, mental illnesses vary widely in severity.
The General Assembly would be the proper body to
examine these variations, take public testimony, hear
from experts in the field. and fashion criteria for the

Peanaltv and Pannle

| R 1£9] {LUNaperg strauon, J., Concurring).

Conclusion

[**P366] ™A society that denies mental health care to

those who need it the most and then subsequently
executes them is cruel and inhumane at its very core.
All of us need to be asking: "Is this the kind of society
that we envision for ourselves?" My answer is that we
can and must do better.™ Sue Gunawardena-Vaughn,
Director of Amnesty International USA's Program to
Abolish the Death Penalty, quoted in Malone, Cruel and

Inhumane: Executing the Mentally [, Amnesty
Intarnatinnal Magazine,
[**P367] For these reasons, as well as those

expressed in my concurrence in Ketferer, | reluctantly
concur in the majority decision today, but | continue to
fervently urge our General Assembly to take up the
critical issue of whether, and/or under what
circumstances, this state should continue to execute
persons with varying degrees of mental illness.

PreiFER and McGEE BROWN, JJ., concur in the foregoing
opinion.

End of Document
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USCS Const. Amend. 6

Rights of the accused.

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the
State and district wherein the crime shall have been committed, which district shall have been previously
ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance

of Counsel for his defence.
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USCS Const. Amend. 14, USCS Const. Amend. 14,8 1

Sec. 1. [Citizens of the United States.]

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
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28 USCS § 2254

§ 2254. State custody; remedies in Federal courts

(@) The Supreme Court, a Justice thereof, a circuit judge, or a district court shall entertain an application for
a writ of habeas corpus in behalf of a person in custody pursuant to the judgment of a State court only on
the ground that he is in custody in violation of the Constitution or laws or treaties of the United States.

(b) (1) An application for a writ of habeas corpus on behalf of a person in custody pursuant to the judgment
of a State court shall not be granted unless it appears that--

(A) the applicant has exhausted the remedies available in the courts of the State; or
(B)
(i) there is an absence of available State corrective process; or
(ii) circumstances exist that render such process ineffective to protect the rights of the applicant.

(2) An application for a writ of habeas corpus may be denied on the merits, notwithstanding the
failure of the applicant to exhaust the remedies available in the courts of the State.

(3) A State shall not be deemed to have waived the exhaustion requirement or be estopped
from reliance upon the requirement unless the State, through counsel, expressly waives the
requirement.

(c) An applicant shall not be deemed to have exhausted the remedies available in the courts of the State,
within the meaning of this section, if he has the right under the law of the State to raise, by any available
procedure, the question presented.

(d) An application for a writ of habeas corpus on behalf of a person in custody pursuant to the judgment of
a State court shall not be granted with respect to any claim that was adjudicated on the merits in State court
proceedings unless the adjudication of the claim--

(1) resulted in a decision that was contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.

(e)

(1) In a proceeding instituted by an application for a writ of habeas corpus by a person in custody
pursuant to the judgment of a State court, a determination of a factual issue made by a State court shall
be presumed to be correct. The applicant shall have the burden of rebutting the presumption of
correctness by clear and convincing evidence.

(2) If the applicant has failed to develop the factual basis of a claim in State court proceedings, the
court shall not hold an evidentiary hearing on the claim unless the applicant shows that--

(A) the claim relies on--

(i) a new rule of constitutional law, made retroactive to cases on collateral review by the
Supreme Court, that was previously unavailable; or

(ii) a factual predicate that could not have been previously discovered through the exercise of
due diligence; and
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(B) the facts underlying the claim would be sufficient to establish by clear and convincing evidence
that but for constitutional error, no reasonable factfinder would have found the applicant guilty of
the underlying offense.

(f) If the applicant challenges the sufficiency of the evidence adduced in such State court proceeding to
support the State court's determination of a factual issue made therein, the applicant, if able, shall produce
that part of the record pertinent to a determination of the sufficiency of the evidence to support such
determination. If the applicant, because of indigency or other reason is unable to produce such part of the
record, then the State shall produce such part of the record and the Federal court shall direct the State to
do so by order directed to an appropriate State official. If the State cannot provide such pertinent part of the
record, then the court shall determine under the existing facts and circumstances what weight shall be
given to the State court's factual determination.

(g) A copy of the official records of the State court, duly certified by the clerk of such court to be a true and
correct copy of a finding, judicial opinion, or other reliable written indicia showing such a factual
determination by the State court shall be admissible in the Federal court proceeding.

(h) Except as provided in section 408 of the Controlled Substance Acts [21 USCS § 848], in all
proceedings brought under this section, and any subsequent proceedings on review, the court may appoint
counsel for an applicant who is or becomes financially unable to afford counsel, except as provided by a
rule promulgated by the Supreme Court pursuant to statutory authority. Appointment of counsel under this
section shall be governed by section 3006A of title 18.

(i) The ineffectiveness or incompetence of counsel during Federal or State collateral post-conviction
proceedings shall not be a ground for relief in a proceeding arising under section 2254 [28 USCS § 2254].
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