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QUESTION PRESENTED 
 

 In Birchfield v. North Dakota, 136 S.Ct. 2160, 2185-86 (2016), this Court 

disapproved of implied-consent laws that impose “criminal penalties” on motorists 

who refuse to comply with a request for a blood sample, holding that “motorists 

cannot be deemed to have consented to submit to a blood test on pain of committing 

a criminal offense.”   Maine treats refusal evidence as a sentencing enhancement 

factor.  Upon conviction for operating under the influence (“’OUI”), a motorist who 

has refused to submit to a warrantless blood test is, inter alia, subject to a mandatory 

minimum period of 96 hours’ incarceration by virtue of that refusal.   

Petitioner submitted to a blood test after the police warned her that failure to 

do so would expose her to a mandatory minimum jail sentence if she were convicted.  

In a 4-3 decision, a majority of the Maine Supreme Court held that Maine’s implied-

consent statute did not impose “criminal penalties” because it did not create a 

separate, independent charge for refusing to submit to testing.  Therefore, the court 

reasoned, Petitioner’s consent was voluntary and not induced by unconstitutional 

coercion.  This holding conflicts with the decisions of three other state courts.  Only 

one other state court has agreed with Maine, in an unpublished opinion.   

The Question Presented is: 
 
 
Does a motorist voluntarily consent to a warrantless blood draw if she has been 

warned that refusal to submit will result in a mandatory minimum period of 

incarceration upon conviction?  
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PETITION FOR WRIT OF CERTIORARI 

OPINION BELOW 
 

The published opinion of the Maine Supreme Judicial Court Sitting as the Law 

Court (“Maine Supreme Court”) is reported at 2018 ME 85, 188 A.3d 183, and 

reproduced in the Appendix. 

JURISDICTIONAL STATEMENT 
 

 The opinion of the Maine Supreme Court was filed on July 3, 2018, and revised 

on July 17, 2018.  The jurisdiction of this Court is timely invoked under 28 U.S.C. § 

1257(a). 

CONSTITUTIONAL PROVISION INVOLVED 
 

U.S. Const. amend. IV 
 

 The right of the people to be secure in their persons, houses, papers, and 

effects, against unreasonable searches and seizures, shall not be violated, and no 

Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and 

particularly describing the place to be searched, and the persons or things to be 

seized. 

INTRODUCTION 
 

 In Birchfield v. North Dakota, 136 S.Ct. 2160, 2185 (2016), this Court generally 

approved of implied-consent laws that impose “civil penalties and evidentiary 

consequences on motorists who refuse to comply” with an intrusive warrantless blood 

test.  But, it admonished that it was “another matter” for a State to also impose 
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“criminal penalties” on the refusal to submit to such a test.  Id. at 2185.  This Court 

instructed that “motorists cannot be deemed to have consented to submit to a blood 

test on pain of committing a criminal offense” and it reiterated that even in the drunk-

driving context, the voluntariness of a motorists’ consent to a search must be 

determined “from the totality of all the circumstances.”  Id. at 2186 (quoting 

Schneckloth v. Bustamonte, 412 U.S. 218, 227 (1973)).   

 The Birchfield Court considered two scenarios.  In the first scenario (Petitioner 

Birchfield’s case), the police warned the motorist that failing to submit to a 

warrantless blood test would expose him to imprisonment for a minimum of a year 

and a day – because in North Dakota, refusing to submit is a stand-alone 

misdemeanor offense.  Birchfield, 136 S.Ct. at 2170-71; 2013 N.D. Laws pp. 1087-

1088 (codified at §§ 39-08-01(1)-(3)).  The motorist refused to let his blood be drawn, 

and pleaded guilty to a misdemeanor violation of the refusal statute.  Id. at 2171.  

Because there was no lawful basis for the police to demand that the motorist submit 

to a warrantless blood test, this Court concluded that the motorist “was threatened 

with an unlawful search and…the judgment affirming his conviction must be 

reversed.”  Id. at 2186. 

 In the second scenario (Petitioner Beylund’s case), the motorist submitted to a 

blood test after the police told him that the law required him to submit, and that a 

test refusal was itself a crime.  Id. at 2172, 2186.  The motorist later argued that his 

consent to the blood test was coerced by the officer’s warning.  Id. at 2172.  The North 

Dakota Supreme Court held that the motorist’s consent was voluntary on the 
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mistaken assumption that the State could permissibly compel a consensual blood 

test.  Id. at 2186.  This Court remanded, with instructions for the state court to 

reevaluate whether the motorist’s consent was voluntary, considering the totality of 

the circumstances, including the inaccuracy of the officer’s advisory.  Id. at 2186.  

 These two scenarios intersect in Petitioner’s case.  Petitioner submitted to a 

blood test after police told her that she had “a duty” to submit and that failure to do 

so would result in a mandatory minimum period of imprisonment if she were 

convicted of OUI.  But, Maine law does not have a separate, stand-alone crime of 

refusing to submit to a blood draw so – insofar as a majority of the Maine Supreme 

Court was concerned – it was not clear whether Petitioner consented to a warrantless 

search “on pain of committing a criminal offense.”  Birchfield, 136 S.Ct. at 2186.  The 

court concluded that she did not, notwithstanding the fact that Petitioner’s refusal 

subjected her to a mandatory 96 hours’ jail following her OUI conviction. 

 Four other state courts have considered this issue.  Three of them have either 

concluded or said in dictum that Birchfield’s admonition against “criminal penalties” 

encompasses more than simply prosecution for a separate crime for refusal.  These 

courts have correctly rejected a rigid interpretation of “criminal penalties” and have 

instead examined the nature of the sanction, without regard to any statutory 

classification.  This approach comports both with the spirit and intent of the 

Birchfield decision and with this Court’s case-law distinguishing civil and criminal 

penalties in other contexts. 
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 Respectfully, this Court should grant certiorari because contrary to Birchfield, 

and unlike motorists in any other jurisdiction, motorists in Maine may be threatened 

with a mandatory term of 96 hours’ prison for refusing to submit to a warrantless 

blood draw, and thus potentially coerced into relinquishing their Fourth Amendment 

rights.  Apart from the 1.3 million people who live in Maine, roughly 36.7 million 

tourists visited “Vacationland” in 2017, and the overwhelming majority used either 

personal or rental cars while there.1 

STATEMENT OF THE CASE 
 

A. Petitioner agreed to a warrantless blood test after being told that she 
had “a duty” to submit and that her refusal would result in a minimum 
mandatory jail sentence if she were convicted. 

  
On December 21, 2015, an Augusta, Maine police officer suspected that 

Petitioner was operating under the influence of an intoxicant after observing her in 

a supermarket parking lot.  Her vehicle was parked askew in a parking space; her 

eyes were glassy; and she smelled of alcohol.  When the officer approached and 

questioned her, Petitioner grabbed a bottle of pills and poured them into her mouth.  

Petitioner was taken to the hospital and there, the officer read her Maine’s so-called 

“implied consent warnings.”  See 29-A M.R.S. § 2521 (2017).  Petitioner was told that 

                                                            
1  United States Census Bureau, QuickFacts Maine, https://www.census.gov/quickfacts/me (last 
viewed September 25, 2018); Peter McGuire, See a lot of tourists in Maine last year?  Total visits rose 
to 36.7 million, Portland Press Herald (August 5, 2018), 
https://www.pressherald.com/2018/04/04/tourism-spending-flatlined-last-year/ (citing statistics from 
the Maine Office of Tourism); Maine Office of Tourism, Visitor Tracking Research, 2017 Calendar Year 
Annual Report (March 2018), at p. 32, available at: http://9d1bab51e5ab74c4944f-
483d7c2d30991038dc16c042d6541655.r25.cf2.rackcdn.com/downloads/2017-MOT-Annual-Report.pdf 
(“Three in four overnight visitors use their personal car to travel to Maine.”). 
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she had “a duty” to submit to testing, and that the refusal to submit to a breath or 

blood test would: 

 
 Result in a driver’s license suspension for up to 6 years; 

 Be admissible in evidence at a trial for operating under the influence of 

intoxicants; and 

 Be considered an aggravating factor at sentencing if the person is convicted of 

operating under the influence of intoxicants that, in addition to other penalties, 

will subject the person to a mandatory minimum period of incarceration. 

 
After this admonition, Petitioner agreed to submit to a blood test, and a blood sample 

was taken from her without a warrant.  State v. Lemeunier-Fitzgerald, 2018 ME 85, 

¶¶ 3-4, 20, 188 A.3d 183. 

 
B. The trial court denied her motion to suppress, reasoning that 

Petitioner did not submit to the blood test “on pain of committing a 
criminal offense.” 
 

 Petitioner was charged with operating under the influence (“OUI”) (Class C), 

in violation of 29-A M.R.S. § 2411(1-A)(B)(2), and in due course she moved to suppress 

the blood test.  She argued that the blood test results were procured without a 

warrant and without voluntary consent, in violation of the Fourth Amendment.  At a 

hearing on the motion to suppress, the parties stipulated that: (1) the officer had 

probable cause to believe that Petitioner was operating under the influence of an 
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intoxicant; (2) her blood was drawn without a search warrant; and (3) there were no 

exigent circumstances.  Lemeunier-Fitzgerald, 2018 ME 85, ¶ 5. 

 The trial court denied the motion.  Citing to Birchfield, the court reasoned that 

Petitioner did not submit to a blood test “on pain of committing a criminal offense.”  

Petitioner entered a conditional guilty plea reserving her right to appeal the denial 

of her motion to suppress, and was sentenced to three years in prison, with all but 

forty-five days suspended, and two years of probation.  Id. at ¶ 6. 

 
C. In a 4-3 decision, the Maine Supreme Court affirmed, holding that the 

threat of a mandatory minimum sentence is not coercive and did not 
render Petitioner’s consent involuntary. 

 
 In a splintered opinion, the Maine Supreme Court affirmed the trial court’s 

ruling on Petitioner’s motion to suppress. Writing for the majority, the Chief Justice 

remarked that: “Unlike the North Dakota statute reviewed in Birchfield, Maine’s 

[implied-consent] statute includes no threat of a separate, independent criminal 

charge for refusing to submit to testing.  Nor does the refusal to submit expose the 

driver to any additional threat of immediate incarceration.”  Id.  at ¶ 25.  Citing 

Birchfield for the broad proposition that “neither the threat of evidentiary use of the 

refusal nor the threat of license suspension renders the consent involuntary,” the 

majority posited that “[t]he question then is whether the additional threat of a 

mandatory minimum sentence is unconstitutionally coercive and renders the consent 

involuntary.”  Id. at ¶ 26.  The majority explained: 
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 The Court’s statement in Birchfield that “motorists cannot be 
deemed to have consented to submit to a blood test on pain of committing 
a criminal offense” specifically addressed true implied consent statutes 
that deem a motorist to have consented to chemical testing in advance 
and provide that the failure to consent constitutes a crime in itself.  
Birchfield, 579 U.S. __, 136 S.Ct. at 2186.  Whether a statute deems a 
driver to have consented or, as in Maine, imposes a duty to submit to 
testing, the coercive effect is the same if the statute punishes the refusal 
to submit to testing with a criminal offense.  Accordingly, if Maine’s 
statutes imposed a duty to submit to a blood test “on pain of committing 
a criminal offense,” an officer’s warning that it is a crime to refuse would 
be unconstitutionally coercive and could, in the totality of the 
circumstances, undermine the voluntariness of the driver’s consent. 
 
 Maine’s statutes do not, however, have this effect.  In Maine, a 
driver’s refusal to comply with the statutory duty to submit to a blood 
test upon probable cause will result in an enhanced penalty, one that is 
well within the statutory maximum for any person charged with OUI, 
only if the driver is ultimately convicted of OUI after that refusal.  See 
29-A M.R.S. §§ 2411(5)(A)(1), (A)(3)(b), (B)(1), (C)(1), (C)(2), (D)(1), 
(D)(2), 2521(3).  To illustrate, if the defendant who submits to testing 
has had no prior OUI convictions within the previous ten years and no 
other penalty-enhancing facts are present, an OUI offense is a Class D 
crime, which is punishable by imprisonment for up to 364 days and a 
fine of $500 to $2,000, and there is no mandatory minimum period of 
incarceration.  17-A M.R.S. §§ 1252(2)(D), 1253(2-A)(D), 1301(1-A)(D) 
(2017); 29-A M.R.S. § 2411(5)(A) (2017).  If that same defendant is 
instead convicted of OUI after “fail[ing] to submit to a test at the request 
of a law enforcement officer,” the upper limit of potential imprisonment 
provided by statute remains exactly the same – up to 364 days – but the 
period of imprisonment must be at least “96 hours.”  29-A M.R.S. § 
2411(5)(A)(3)(b).  Similarly, the maximum possible fine is unaffected, 
although a person who has “failed to submit to a test” is subject to a fine 
of at least $600.  Id. § 2411(5)(A)(1). 
 
 Under no circumstances, however, does the statute increase the 
level of the offense or otherwise increase the range beyond the maximum 
period of imprisonment or the maximum fine that may be imposed for 
the applicable class of the offense.  See 29-A M.R.S. § 2521(3)(C); see 
also 17-A M.R.S. § 1252(2) (establishing the maximum period of 
incarceration for each class of crime); 17-A M.R.S. § 1301(1-A) (2017) 
(establishing the maximum fine that may be imposed for each class of 
crime.  Furthermore, in an individual case, the refusal to submit might 
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not, practically speaking, result in any demonstrable increase in 
punishment whatsoever because a court may impose a sentence at or 
above the statutory minimum for any conviction of the charged OUI 
offense. 
 
 Because the mandatory minimum sentence applies only upon an 
OUI conviction and the statute does not criminalize the mere act of 
refusing to submit to a blood test, and because it does not increase a 
driver’s maximum exposure to a fine or sentence of imprisonment, the 
statute’s setting of a mandatory minimum sentence if a driver is 
convicted of OUI after refusing to submit to a blood test despite probable 
cause is not a “criminal penalt[y] on the refusal to submit to such a test” 
within the meaning of Birchfield.  579 U.S. __, 136 S.Ct. at 2185.  
Although there is a “limit to the consequences to which motorists may 
be deemed to have consented by virtue of a decision to drive on public 
roads,” see id., that limit is not exceeded where the consequence is only 
the risk of an increased minimum penalty if a driver, having received 
warnings of the consequences of a refusal, declines to submit to blood 
testing and is ultimately convicted of OUI, see 29-A M.R.S. § 2521(1), 
(3), see also 29-A M.R.S. § 2411(5). 

  
Lemeunier-Fitzgerald, 2018 ME 85, ¶¶ 27-30 (emphasis original). 
 
 The majority opinion concluded that, “when probable cause exists, a 

warrantless blood test is not unreasonable when a driver has consented to testing 

after being warned that the lower limit of a court’s sentencing range will increase if 

the driver refuses to submit to testing and is ultimately convicted of OUI.  The 

warnings given based on the statute are legally sound and not misleading.”  Id. at ¶ 

31.  Therefore, “a consent given in response to the Maine warnings does not represent 

mere acquiescence.”  Id. 
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D. For the dissenting Justices, the threat of a mandatory minimum 
sentence was coercive. 
 
1. It is per se unreasonable to subject a defendant to a criminal 

penalty for refusing a blood test, and the threat of such a criminal 
penalty negates any consent. 

 
Three Justices dissented.  Justice Gorman, writing for all three dissenters, 

noted that in Maine, each individual convicted of OUI, when that conviction involves 

a refusal, receives a sentence that involves an additional $100 in fines, an extension 

to his or her license suspension, and a 4-day jail sentence.  Id. at ¶ 40; 29-A M.R.S. 

2411(5)(A)(1), (2), (3)(b).  For defendants with prior offenses, the differences between 

an OUI and an OUI with refusal are more significant.  Id. at ¶ 40; 29-A M.R.S. § 

2411(5)(B)(1)-(2), (C)(1)-(2), D(1)-(2).  These enhancements are mandatory, and not 

discretionary with the court.  “[T]he sentence for OUI with refusal must be higher 

than the mandatory minimum for OUI.”  Id. at ¶ 41.  From this, the dissenters make 

two observations. 

 First, “although Maine does not have a separate crime for refusal, the potential 

consequences to a defendant for refusal are harsher – both generally and as compared 

to a nonrefusal OUI conviction – in Maine than in North Dakota.”  Id. at ¶ 39. 

 Second, whatever the label given the criminal penalty for a refusal – an 

independent crime, an increase in the class of crime, or the imposition of a heightened 

minimum sentence – “the legal effect on a defendant is indistinguishable: the 

defendant who refuses to submit to a blood test and is convicted of that refusal as 
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part of an OUI conviction is subjected to a minimum criminal penalty for the refusal 

that otherwise would not apply.”  Id. at ¶ 42.   

 The dissenters reasoned that this ran afoul of Birchfield’s holding that “it is a 

violation of the Fourth Amendment to expose a defendant to criminal penalties for 

his or her lawful exercise of the right to withhold consent to a search in the form of a 

blood test.”  Id. at ¶ 43 (citing Birchfield, 136 S.Ct. at 2186).  Accordingly: “Just as it 

is per se unreasonable to subject a defendant to a criminal penalty for refusing a blood 

test, the threat of such a criminal penalty negates any consent given after such a 

warning in the context of a criminal prosecution.”  Id. at ¶ 45. 

 
2. Consent cannot be voluntary if it is induced by misrepresentation, 

and it is wrong, as a matter of law, to tell a motorist that she has 
“a duty” to submit to a warrantless blood test and that the fact of 
her refusal will be admissible in a criminal trial. 

 
 Writing for himself, Justice Jabar voiced “additional serious concerns with the 

State’s implied consent form, which informs drivers (1) that there exists a ‘duty’ to 

submit to a blood test, and (2) that evidence of refusal will be admissible in evidence 

at trial against the accused driver.”  Id. at ¶ 47.  These two statements “constitute 

misrepresentations of the law.”  Id. 

 First, in light of Birchfield, Petitioner “did not have a duty to take a blood test; 

she had an absolutely right to refuse to consent to a blood test.”  Id. at ¶ 52 (emphasis 

original).  And, consent cannot be voluntary if it is induced by misrepresentation.  Id. 

at ¶ 51 (citing Bumper v. North Carolina, 391 U.S. 543, 550 (1968)). 
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 Second, because Birchfield gives a motorist the constitutional right to refuse 

to submit to a blood test, informing a motorist that her refusal would be admissible 

against her at trial is also “a misrepresentation of the law, and thus coercive.”  Id. at 

¶ 53.  As a matter of Maine law, the accused’s exercise of a constitutional right cannot 

be used against him, or to penalize him, at a criminal trial.  Id. at ¶ 54 (citing State 

v. Glover, 2014 ME 49, ¶¶ 16-17, 89 A.3d 1077). 

 
3. The coercive effect of the implied-consent warning, if not per se, 

must be evaluated as part of the totality of the circumstances. 
 

 Also writing for himself, Justice Hjelm agreed that Maine’s implied-consent 

warnings were coercive, but noted that “the coercive effect of the warning is one factor 

within the totality of the circumstances that the trial court must consider in its 

voluntariness analysis.”  Id. at ¶ 57.2   

 

                                                            
2  Maine is not the only Court to have splintered over whether implied-consent warnings that 
threaten “criminal penalties” are coercive per se.  The Nebraska Supreme Court flagged the 
disagreement in State v. Hoerle, 297 Neb. 840 (Neb. 2017).  Collecting cases, the court explained: 
 

Following Birchfield, state appellate courts have taken different paths.  One 
court determined that a warrantless blood draw could not be upheld based on consent 
after the driver was informed that failure to submit constituted a separate crime.  
Another court followed the lead of Birchfield and remanded the cause to the trial court 
for a reevaluation of consent.  Other courts have considered the totality of the 
circumstances to determine whether the driver’s consent was freely given. 
  

We conclude that Birchfield does not make categorically invalid a warrantless 
blood draw based on actual consent when a driver is incorrectly advised that the driver 
is required to submit to such a test or will face criminal penalties for a refusal.  Rather, 
a court must consider the totality of the circumstances to determine whether a driver’s 
consent to a blood test was freely and voluntarily given. 

 
Id. at 845-46. 
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REASONS FOR GRANTING THE PETITION 
 

Discerning precisely what constitutes a “criminal penalty” has stymied the 

Maine Supreme Court, and caused it to reach a conclusion that other courts have 

rejected.  This Court should accept review to prevent Maine’s approach from taking 

hold, either in Maine or elsewhere. 

 
A. Unlike Maine, other states acknowledge that “criminal penalties” can 

include a mandatory period of incarceration. 
 

Three states with implied-consent statutory schemes similar to Maine – e.g. 

that treat refusal evidence as a sentencing enhancement for a drunk driving 

conviction – have concluded that doing so constitutes a “criminal penalty.” 

 
1. New Mexico 

 
In New Mexico, refusal evidence is used as a sentencing enhancement.  A 

motorist who is convicted of drunk driving faces no mandatory minimum period of 

incarceration.  But, a motorist who refuses to submit to chemical testing and is later 

convicted of drunk driving faces, inter alia, a mandatory minimum sentence of 48 

hours’ jail time.  N.M.S.A. 1978, Section 66-8-102(D), (E) (2010, amended 2016). 

In State v. Vargas, 404 P.3d 416, 418, 422 (N.M. 2017), consistent with the 

state’s statutory scheme, the defendant was warned by a police officer of potential 

additional punishment if she refused to submit to a blood test; she refused to submit; 

she was convicted of aggravated driving while intoxicated (“DWI”); and was subject 

to a mandatory minimum jail sentence.  The New Mexico Supreme Court concluded 
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that because the police lacked probable cause or exigent circumstances, any request 

for the defendant’s blood sample was unreasonable.  Id. at 422.  The Court held that 

post-Birchfield, a defendant “cannot be subjected to criminal penalties for refusing to 

submit to an unreasonable search,” and in doing so, it implicitly recognized that the 

“additional punishments” contemplated by its implied-consent statutory scheme 

amounted to “criminal penalties.”  Id. at 422. 

 

2. Wisconsin 
 
In Wisconsin, a motorist who refuses to submit to chemical testing faces a 

license suspension.  Wis. Stat. § 343.305(9), (10) (1995-96); see also Wis. Stat. § 

343.305(9), (10) (2018).  In State v. Dalton, 914 N.W.2d 120, 128 (Wisc. 2018), the 

Wisconsin Supreme Court considered whether blood alcohol refusal evidence might 

also be used as a discretionary sentence enhancement factor.  In that case, the circuit 

court said to the defendant: “You don’t have the right not to consent [to a blood test].  

And that’s going to result in a higher sentence for you.”  Id. at 125-26.  The defendant, 

who was also a repeat offender, was sentenced to 180 days’ jail for operating while 

intoxicated (“OWI”), a sentence within the statutory range for recidivists.  Wis. Stat. 

§ 346.65(2)(am)(2). 

 In a 4-3 decision, the majority of the court concluded: “Birchfield dictates that 

criminal penalties may not be imposed for the refusal to submit to a blood test.  A 

lengthier jail sentence is certainly a criminal penalty.”  Id. at 132 (internal citation 

omitted).  The court also noted that, “the fact that refusal is not a stand-alone crime 
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does not alter our analysis.  This is not a distinction that the Birchfield Court drew.”  

Id. at 133.  The court observed that: “Although Birchfield states that ‘motorists cannot 

be deemed to have consented to a blood test on pain of committing a criminal offense,’ 

it also addresses the wider impermissibility of criminal penalties, not only criminal 

charges.  Id. (emphasis original).  The court held: “Here, the record demonstrates that 

[the defendant] was criminally penalized for his refusal to submit to a blood draw.  

By explicitly punishing [the defendant] for refusal, the circuit court violated 

Birchfield.”  Id. 

 The Chief Justice, writing for herself and an associate Justice, dissented and 

asked this Court to grant review and provide further guidance on Birchfield’s 

distinction between civil and criminal penalties.  Id. at 137.  In her view, the 

defendant’s failure to consent evidenced his “lack of respect for the law” and his 

“character” – permissible sentencing considerations.  Id. at 138.  Considered that way, 

the Chief Justice reasoned that the defendant’s sentence did not conflict with 

Birchfield.   

 Justice Ziegler also dissented, and “join[ed] Chief Justice Roggensack’s call for 

the United States Supreme Court to assist the state courts with respect to this issue.”  

Id. at 139.  In her view: 

 

 Birchfield narrowly holds only that the state statutes which make 
it a crime to refuse to consent are unconstitutional.  That is not what we 
have here.  In Wisconsin, it is not a crime to refuse consent; rather, Wis. 
Stat. § 343.305(9) imposes only civil penalties (i.e., license revocation).  
Thus, Birchfield does not dictate the outcome of this case and the 
majority opinion today is at odds with, rather than consistent with, the 
United States Supreme Court.  It reads Birchfield too broadly and then 



misapplies Birchfield to send this case back for resentencing, requiring 
the circuit court to ignore relevant, pertinent, and objective facts that 
can and should be considered by the circuit court when imposing 
sentence on an individual who had been convicted for drunk driving. … 
Birchfield did not hold that “criminal penalties may not be imposed for 
the refusal to submit to a blood test,”; rather, Birchfield held more 
narrowly that a state statute which made it a crime to refuse to consent 
to a blood draw is unconstitutional. 

Id. at 139-40 (internal citations omitted). 

3. Pennsylvania

Like Maine, Pennsylvania’s implied-consent laws treat refusal evidence as a 

sentencing enhancement factor.  Pennsylvania law prescribes a three-tiered driving 

under the influence (“DUI”) statutory scheme, which penalizes and punishes drivers 

with higher blood alcohol levels more severely than drivers with lower blood alcohol 

levels.  75 Pa. C.S.A. § 3802.  A person who is convicted of DUI, general impairment, 

and who has refused to submit to a chemical test, is punished to the same extent as 

a person who has committed DUI with the highest rate of alcohol (a BAC that is 0.16% 

or higher).  75 Pa. C.S.A. §§ 1547, 3802(c); Commonwealth v. Evans, 153 A.3d 323, 

330-31 (Pa. Super. 2016).  As a practical matter, this means, inter alia, a mandatory 

minimum sentence of 72 hours’ jail time for a first offender.  75 Pa. C.S.A. § 3804(c). 

The Pennsylvania Superior Court has acknowledged that, “even though 

Pennsylvania’s implied consent law does not make the refusal to submit to a blood 

test a crime in and of itself, the law undoubtedly ‘impose[s] criminal penalties on the 

refusal to submit to such a test.’”  Evans, 153 A.3d at 331 (citing Birchfield, 136 S.Ct. 

at 2185-86). 
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In Evans, the defendant consented to a warrantless blood draw after the police 

informed him that the refusal to submit would result in “more severe penalties…the 

same as if you were – if you would be convicted at the highest rate of alcohol.”  Id. at 

331.  The court held: 

As such, [the defendant] only consented to a warrantless blood 
draw after being informed, by the police, that refusal to submit to the 
test could result in enhanced penalties.  Since Birchfield held that a 
state may not “impose criminal penalties on the refusal to submit to [a 
warrantless blood] test,” the police officer’s advisory to [the defendant] 
was partially inaccurate.  Therefore, we must vacate [the defendant’s] 
judgment of sentence, vacate the suppression court’s order, and remand 
the case to the trial court to “reevaluate [the defendant’s] consent…[, 
based on] the totality of the circumstances…[and] given the partial 
inaccuracy of the officer’s advisory.” 
 

Id. at 331 (quoting Birchfield, 136 S.Ct. at 2186; internal record citations omitted). 
 

 
B. In addition to Maine, one other state has narrowly defined “criminal 

penalties,” but unlike in Maine, it does not appear that doing so will 
adversely impact the motorists in those jurisdictions.  

 
Aside from the majority of the Maine Supreme Court and the dissenting 

Justices on the Pennsylvania Supreme Court, only one other state court has narrowly 

defined “criminal penalties” to include only a stand-alone criminal charge regardless 

of the nature of the sanction. 

In a non-precedential and not final decision, the Kentucky Court of Appeals 

considered a case where a motorist was warned that her failure to submit to chemical 

testing “would result in a doubled jail sentence if convicted.”  Commonwealth v. 

Brown, 2018 WL 2271149, *1 (Ky. App. May 18, 2018).  The court disavowed any 

coercion, explaining: 
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[T]he doubling of a mandatory minimum jail sentence is 
unquestionably a criminal sanction.  Yet, that sanction is contingent on 
conviction on the underlying charge.  It differs significantly in its effect 
from the statutes examined by the Supreme Court in Birchfield.  It lacks 
the coercive force of mandating the accused undergo an intrusive test or 
else accrue an additional criminal charge.  Indeed, if a defendant faces 
a first-offense DUI charge without any aggravating circumstances, or is 
not convicted of an aggravated DUI charge, the sanction does not even 
apply.  We conclude that Birchfield does not apply to the instant 
situation, and no Fourth Amendment violation occurred. 

 
Id. at *4.   
 

Writing for himself, Judge Acree concurred in the judgment, but added that 

the court’s analysis regarding implied consent was “unnecessary dicta” and remarked 

that he “neither agree[d] nor disagree[d] with the portion of the opinion analyzing 

Birchfield.  Id. at *4.  

 
C. Maine’s understanding of civil-versus-criminal penalties for implied-

consent purposes is at odds with this Court’s case-law in other 
contexts. 

 
Birchfield is not the first time that this Court has distinguished between civil 

and criminal punishment.  This distinction is the hallmark of Double Jeopardy 

jurisprudence.  Because the Double Jeopardy Clause protects only against the 

imposition of multiple criminal punishments for the same offense, Helvering v. 

Mitchell, 303 U.S. 391, 399 (1938), this Court (and others) have had ample occasion 

to consider whether a particular sanction is civil or criminal in nature. 

Whether a particular punishment is criminal or civil is, at least initially, a 

matter of statutory construction, but even when the legislature has indicated an 

intent to establish a civil penalty, courts must inquire further into the statute’s 
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punitive purpose or effect.  See e.g. Hudson v. United States, 522 U.S. 93, 99 (1997) 

(so stating); but cf. State v. Dortch, 544 S.W.3d 518, 528 (Ark. 2018) (the statutory 

label is dispositive for purposes of Birchfield).  Courts must consider as “useful 

guideposts” seven criteria, including whether the sanction involves an affirmative 

disability or restraint (a jail sentence certainly qualifies) and whether it has 

historically been regarded as punishment (a jail sentence qualifies as this, as well).  

Id. at 100 (quoting Kennedy v. Mendoza-Martinez, 372 U.S. 144, 168-69 (1963)). 

Maine’s holding in the instant case threatens to create one definition of 

“criminal punishment” for purposes of the Fourth Amendment (under which a 

mandatory minimum sentence of 96 hours’ jail is not punishment) and the Fifth 

Amendment (under which such a sentence unambiguously qualifies as punishment).  

See Flemming v. Nestor, 363 U.S. 603, 617 (1960) (imprisonment is “infamous 

punishment”).  There is no doctrinal mooring for this distinction.  Better to close this 

chasm now, before it widens further. 

CONCLUSION 
 

 Petitioner respectfully requests that this Court grant certiorari.  

Respectfully submitted, 

 
Jamesa J. Drake 
    Counsel of Record 
Drake Law LLC 
P.O. Box 56 
Auburn, ME 04212 
(207) 330-5105 
 
Counsel for Petitioner  
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ERRATA	SHEET	
	
	 Paragraph	40	of	 the	dissent	by	Gorman,	 J.,	 to	 the	opinion	of	 the	Court	

certified	on	July	3,	2018,	is	revised	as	follows	to	correct	the	description	of	the	

consequences	of	a	conviction	for	operating	under	the	influence	where	the	State	

also	proves	that	the	defendant	refused	a	breath	or	blood	test:	

[¶40]	 	 In	 Maine,	 a	 first-offense	 OUI	 conviction	 carries	 a	
minimum	sentence	of	a	$500	fine	and	a	license	suspension	of	150	
days.14		29-A	M.R.S.	§	2411(5)(A)(1)-(2).		If	a	defendant	is	convicted	
of	OUI	and,	as	part	of	that	conviction,	the	State	also	proves	that	the	
defendant	refused	a	breath	or	blood	test,	the	court	must	impose	a	
minimum	 fine	 of	 $600,	 a	 minimum	 license	 suspension	
of	275	150	days,	and	a	minimum	jail	term	of	96	hours.		29-A	M.R.S.	
§§	2411(5)(A)(1),	(2),	(3)(b),	2521(6).		In	addition,	the	defendant’s	

                                         
14	 	A	minimum	period	of	 incarceration	of	 forty-eight	hours	 is	 imposed	 for	an	OUI	conviction	 if	

certain	aggravating	factors	are	present.		29-A	M.R.S.	§	2411(5)(A)(3)(a)	(2017).	
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license	 is	 suspended	 for	 an	 additional	 275	 days.		 29-A	 M.R.S.	 §	
2521(6).		That	means	that	each	individual	convicted	of	OUI,	when	
that	conviction	involves	a	refusal,	receives	a	sentence	that	involves	
an	 additional	 $100	 in	 fines,	a	an	 extension	 to	 his	license	
suspension	that	 is	 extended	 by	 125	 days,	 and	 a	 4-day	 jail	
sentence.		 29-A	 M.R.S.	 §§	 2411(5)(A)(1)-(3),	 2521(6).	 	 For	
defendants	with	prior	offenses,	the	differences	between	an	OUI	and	
an	 OUI	 with	 refusal	 become	 more	 significant—a	 $700	 versus	 a	
$900	fine	and	seven	days	in	 jail	versus	 twelve	days	in	 jail	as	to	a	
second	offense;	$1,100	versus	$1,400	and	thirty	days	versus	forty	
days	for	a	third	offense;	and	$2,100	versus	$2,500	and	six	months	
versus	six	months	and	twenty	days	for	a	fourth	offense.		29-A	M.R.S.	
§ 2411(5)(B)(1)-(2),	(C)(1)-(2),	D(1)-(2).

The	original	opinion	on	the	Judicial	Branch	website	has	been	replaced	

with	the	opinion	as	revised.
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