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Equitable tolling is appropriate when a petitioner can show: "(1) that he has been 

pursuing his rights diligently, and (2) that some extraordinary circumstance stood in his way' and 
prevented timely filing." Holland v. Florida, 560 U.S. 631, 649 (2010) (quoting Pace v. 

DiGuglielmo, 544 U.S. 408, 418 (2005)). But "equitable tolling is used sparingly by federal 

courts," and the party seeking it bears the burden of establishing an entitlement to it. Robertson 

v. Simpson, 624 F.3d 781, 784 (6th Cir. 2010). Nettles argues that his petition should be 

equitably tolled due to mental incompetence. To merit equitable tolling on that ground, a 

petitioner must show that "(1) he is mentally incompetent and (2) his mental incompetence 

caused his failure to comply with [the] statute of limitations. In short, a blanket assertion of• 

mental incompetence is insufficient to toll the statute of limitations. Rather, a causal link 

between the mental condition and untimely filing is required." Ata v. Scutt, 662 F.3d 736, 742 
(6th Cir. 2011). 

The district court determined that Nettles did not qualify for equitable tolling because he 

presented no evidence that his mental illness was the cause of his failure to file a timely § 2254 
petition. Nettles, 2018 WL 1035721, at *4•  And there is nothing in his COA application or 

§ 2254 petition showing that his very untimely petition was caused by his mental illnesses. 

Nettles states that he suffers from bipolar affective disorder, depression, and post-traumatic stress 

disorder. He asserts that he had an impaired memory and a "seriously impaired sense of reality," 

and he argues that "he obviously cannot comply with appellate procedures while out of touch 

with reality for periods of a day up to months at a time." InAta, 662 F.3d at 739-40, howe-vei,-
Fthe 

 

petitioner alleged that he missed the filing deadline because he had been hospitalized / 
1iimérous times for his mental illnesses and was otherwise unable to understand the applicable / 

legal rules The petitioner also submitted years of medical documents substantiatmg the severity 7 
of his mental illness, zd at 739, 744, which Nettles has not done) Moreover, as the district court 

noted, Nettles filed several state post-conviction motions during the time that he suffered from 

these same mental illnesses. Nettles, 2018 WL 1035721, at *4  And even if Nettles could show 

that his mental illnesses did qualify as an extraordinary circumstance that prevented him from 

filing a timely habeas petition, he has not made the other required showing for equitable tolling, 

i.e., that he has been diligently pursuing his rights. Nettles was pursuing state court relief in 
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FAM[LV:•.......... a...  -. ... :...• .. 

Father Dan Dudley, died in 1992 

Mother: Mandy Nettles, died in 1984. ••. . . 
. 

Sister: . Patriia. Neffle, age 32, 'resides in Pontiac, hfichig4a, telephOne nuitibr..: 
- .. unlmown.  

Sister Arinta Nettles, age 26 resides in Detroit, Michigan, telephonT nurber 
.- 

- 

Brother - Robert Nettles, aje 29, (334k - 
368-1808 :-- -_ 

- - - --- - - -= - - - - - 
- .-- -. --V' 

.-.- - -- -- - 

flrandmotlfer 
- - 

- - -: 
-' --j  - ----- 

According to the defendant, hewas raised th. Dettoit, Michigan, until he wasapproxirua1iy 11 years 
old-At that tune, his motfief died and b&weiit to live with his andmother mihe State of 
According t the defeffdant t ias a fraumati itüatiorLadjie wasãbuèd emotionally ad — 

neglected. He conveyed thathe w ed __ j1iai eia 
in any foster care - He did reveal that his sister bad beep. itholved in ster care - This writer 

- 

attempted to confirm the fan41y .lnstory informaUon, but was unabl&1oreath his father, Robert - - - 

: Nettles, at the provided te1phenumbr. Th.ere.iaE nO otheiwaya con fa±iilr.membs. 
-•--- 

MARIIAGE: . ......;:--... •. ..... 0• • 0 

-E-'- 
- defendant reeaie td b di7,bufccñi1dno1 reaeiber the nlrneo 

his ex-wife He conveys that he has no children  

- - -- - -- 
- 

- -- . 
- - 

EMPLOYMENT AND ECONOMICS STATUS - - - 

The defendant was last eniplöyed with Staff ItheCifftoftc1iiganns is an.T 
employment agency He workd at van 1Qctons ia clenca11ie1p,1ighndüs1iy, exhlivaQn,and 
conk The defthdant re-'eale4 thfhe.bas Jad einploert trrnpg a acqkiwbiJe 
tJnited States Mthtaiy He. was in the l9

zz 
9CItc Jan ,t1993 

He left under a General DlsQharge, but lionoralle tiOns,-- 

77 

- - 
- -: - - - 

- -  - - -- - 

- -_-:- C - - -- - - -: - 
--_ - 

- - - 
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3. Your 6111  Amendment rights were. 3. Okay. I'll put that argument in if 1 can 
violated. 

. figure out some way to make it hold water. 

4. You want the arguments federalized. Okay. 

You want to know about MCR 6.428, 5. As I read 6.428, it allows for the 
and whether it means you do not have to, issuance of a judgement if the appellate 
file a 6500 motion firsti lawyer did not file within the time 

provided by MCR 7.204(A)(2). Does this 
answer your question? You stated you are 
going to research this question further. 
Let me know what you decide. 

6. Wh t is the status of getting items you 6. 1 don't have them. I am going back to 
. want. Wayne County on July 5th, will check 

again. 

7. Should I request a Ginther hearing? 7. Yes. 

8. Will I re-type the items you want put 8. 1 will have them re-typed. 
into the brief which I don't put in? 

In light of your letter, I will have the 6500 motion and brief re-typed. I hope to send 
another draft out within 10 days. Part of the delay is this is a holiday week. 

Thank you for your attention to this mailing. 

Sincerely, 

cc: file 

Lawrence J. Bunting 

1 -4 1 13 



in the law. Consequently, the court's denial of defendant's motion was proper and defendant's motion to 
reconsider is denied as a matter of law. 

Incidentally, the current motion to reconsider would fail on the merits as well. Defendant argues] 
iffissistance of counsel on appeal for counsel's decision to pursue amot[oñfó3l 

application for leave to appea17 
A defendant is not deprived of the effective assistance of counsel on appeal by a failure of his 

attorney to sepk discretionary review. Where a defendant has no absolute right to appeal, there is no 
constitutional right to counsel, and there can be no deprivation of effective assistance. Wainwright v 
Torna, 445 US 586, 102 S Ct 1300 (1982). A criminal defendant does not have a constitutional right to 
counsel to. pursue discretionary state appeals or applications for review in this Court. Ross v Moffitt, 417 
US 600, 94 S Ct 2437 (1974). There can be no inquiry into the performance of counsel on a motion for 
relief from judgment in terms of ineffective assistance of counsel, because there is no right to counsel. 
People v Walters, 463 Mich 717, 624 NW2d 922 (2001). There is no constitutional right to an attorney in 
state post-conviction proceedings. Pennsylvania v Finley, 481 US 551, 107 S Ct 1990 (1987). 

In the present case, because defendant pled guilty to the charges, he waived his right to an 
automatic appeal. Because he did not have an absolute right to appeal, but could have only sought a 
discretionary review, he cannot argue ineffective assistance of counsel. Furthermore, the court would• 
reiterate that counsel's strategic decision to file the motion for relief from judgment instead of a delayed 
application for leave to appeal was reasonable under the circumstances. 

CONCLUSION 

For the aforementioned reasons, defendant's motion to reconsider is hereby DENIED. IT IS SO 

DANIEL A.THA WAY 
CIRCUIT COURT JUDGE DATE 

Page 2 of 2 
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Law Offices of 
LAWRENCE J. BUNTING 

3190 Rochester Road, Suite 100 
Troy, MI 48083-5422 

(248) 689-4200 
FAX (248) 689-0404 

August 2, 2006 

MACKING NETTLES, JR.271 812 
Brooks Correctional Facility 
2500 S. Sheridan Road 
Muskegon, Ml 49444 

re: PEOPLE V MACKING NETTLES, JR. 
98-8191 

Dear MACKING NETTLES, JR. 

I have been appointed to represent you on appellate proceedings in the 
above case. According to my information, you were convicted on 09-11-1998, of 
MURDER, SECOND DEGREE, MCL 750.317, and sentenced on 09-24-1998 to 30 
Years to 60 Years imprisonment. I received the docUments identified below: 

o Order of Appointment of Substitute Appellate Counsel 
o Judgement of Sentence 
o Sentencing Information Report 
o Register of Actions 
o Transcripts, including preliminary examination 7-16-1998; 

arraignment 7-30-1998; plea 9-11-1998; and sentence 9-24-
1998. [A transcript for a calendar conference on August 19, 
1998 is listed but was not provided to me.] 

U If 
Because I am a substitute attorney for purposes of a 6500 motion, I 

presume you have obtained the above documents from Mr. Baron. Please advise 
me if you do not have any of these documents. 

I have read through the file I obtained after your last attorney, Mr. Dory 
Baron, withdrew. I have only court file documents, not any correspondence 
between you and Mr. Baron. -There is,  however , a letter to Judge Diane Hathaway 
dated October 12, 2006, in which you told the court that you believe you were 

iiñcedincorrectly based on the wronq information that the Court used to 
determine7'31Our sentence. 



Michigan Supreme Court 
Office of the Clerk 
Michigan Hall of Justice 

P.O. Box 30052 
Lansing, Michigan 48909 

Phone (517)373-0120 
January 3, 2017 

MACKING NETTLES 
#271812 
4269 W M-80 
KINCHELOE, Ml 49784 

Re: Nettles v Chippewa Correctional Facility Warden, CoA 331507; 
07/28/2016 CoA order 

This is in response to a letter we received from you today. As explained in our 
12/19/2016 letter, if the Court of Appeals issues an order or opinion egarding a petition 17 
for a writ of habeas corpus' with which you are dissatisfied, then you may file an 
application for leave to appeal to this Court under MCR 7.305. 

In a civil matter, an application for leave to appeal to this Court must be filed 
within 42 days of the Court of Appeals opinion or order. MCR 7.305(C)(2). Here, the 
deadline would have been 09/08/2016. It is now too late to file an application for leave 
to appeal here. 

The Court Rules provide for no exception to the time limitation' on the filing of 
Applications for Leave to Appeal. MCR 7.305(C)(4) specifically states that "[l]ate 
applications will not be accepted ... ." And MCR 7.316(B) states that "[t]he Court will not 
accept for filing a motion to file a late application for leave to appeal . . . 

I've enclosed your letter.. 

Respectfully, 

/s/Iviei'- Z. Meyev 
Deputy Clerk 

IZM 
Enclosures 
cc: L Moody P51994 

1 MCR 7.305(C)(4) creates a prison mailbox rule that deems a Michigan prisoner's application for leave to 
appeal in a criminal matter presented for filing on the date of deposit in the correctional institution's 
outgoing mail. But the time limitation remains the same. 
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Next, as defendant entered a plea, he did not have an appeal of right, but could have only 
filed an application for leave to appeal. MCR 7.203(A)(1)(b). Secondly,defëiidèntdid not 

- ëjiièst appellate counsel until October 12, 2005, he again could only have sought leave 
Vppe áLT Based on these facts, it would appear that appellate counsel made the strategic decision 

to file a motion for relief from judgment in lieu of seeking appellate review. Relying on Jones v 
Barnes, supra, the court fmds no error in counsel's chosen course of action. 

Finally, the court would note that the sentence imposed was not excessive and was in 
accordance with the law. Po quote the defendant at the time of sentencing: "I deserve what I'n! 

CONCLUSION 

For the aforementioned reasons, defendant's motion for relief from judgment is hereby 
DENIED. IT IS SO ORDERED. 

DANIEL A. HATHAWAY DATE CIRCUIT COURT JUDGE 
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