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No. 18-____ 
______________________________________________________________________________ 

 
IN THE  

SUPREME COURT OF THE UNITED STATES 
______________________________________________________ 

 
MIKAL D. MAHDI, 

 
Petitioner,  

 
v. 
 

STATE OF SOUTH CAROLINA, 
 

Respondent. 
____________________________________________________________ 

 
ON PETITION FOR WRIT OF CERTIORARI 

TO THE COURT OF COMMON PLEAS FOR CALHOUN COUNTY, SOUTH CAROLINA  
____________________________________________________________ 

 
MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

____________________________________________________________ 
 

THIS IS A CAPITAL CASE  
 

Mikal D. Mahdi respectfully requests leave to proceed in forma pauperis, in accordance with 

the provisions of Title 28 U.S.C. §1915.  Mr. Mahdi is a South Carolina death-sentenced prisoner.  

The South Carolina Courts have appointed counsel to represent Mr. Mahdi during his guilty plea, 

sentencing hearing, direct appeal, and in his initial post-conviction relief application.  Mr. Mahdi had 

pro bono counsel during the state court appeal of the order denying him post-conviction relief and in 

the subsequent petition for writ of certiorari filed in this Court.   

The United States District Court for the District of South Carolina appointed undersigned 

counsel to represent Mr. Mahdi so he can seek habeas corpus relief pursuant to 28 U.S.C. §2244.  

Mahdi v. Sterling, C/A 8:16-cv-03911-TMC-JDA.  Pursuant to Rule 39(1), a copy of the District 

Court’s order appointing undersigned counsel is attached.  Undersigned counsel assisted Mr. Mahdi 
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in filing his second application for post-conviction relief which is the subject of the attached petition 

for writ of certiorari.  The South Carolina Supreme Court issued an order, a copy of which is attached, 

to review Mr. Mahdi’s application for post-conviction relief and to consider whether to appoint 

counsel.  Because of the procedural history of this case in the state court, the post-conviction judge 

never considered appointment of counsel.  Undersigned counsel has represented Mr. Ms. Mahdi pro 

bono in the state court post-conviction procedures that are subject to this appeal and in preparing the 

attached petition for writ of certiorari.   

Respectfully submitted, 

By  /s/ E. Charles Grose, Jr.  
 
E. Charles Grose, Jr. 
 Counsel of Record  
The Grose Law Firm, LLC 
404 Main Street 
Greenwood, SC 29646 
(864) 538-4466 

 
      Counsel for Petitioner Mikal D. Mahdi 
September 24, 2018. 

 



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

ANDERSON/GREENWOOD DIVISION

Mikal D. Mahdi, ) Case No. 8:16-mc-00402-TMC-JDA
)

Petitioner, )
)

v. )                       ORDER
)

Bryan Stirling, Commissioner South      )
Carolina Department of Corrections, )

)
Respondent. )

___________________________________)

The petitioner in this matter, Mikal D. Mahdi (“Petitioner”), is a state prisoner

convicted of murder, grand larceny, and second degree burglary and is sentenced to death. 

This matter is before the Court on Petitioner’s motion to appoint counsel and motion to

proceed in forma pauperis.  [Docs. 1, 2.] Respondents filed a response on October 4, 2016,

which addressed the motion to appoint counsel. [Doc. 10.]  And on October 11, 2016,

Petitioner filed a reply.  [Doc. 17.]  Accordingly, these motions are ripe for review.

Motion for Leave to Proceed In Forma Pauperis

Petitioner has filed a motion for leave to proceed in forma pauperis.  The Court has

reviewed this submission and finds that Petitioner has shown that he is indigent and

qualifies to proceed in forma pauperis in this case.  Accordingly, the Court grants

Petitioner’s motion to proceed in forma pauperis.  [Doc. 2.]

Motion for Appointment of Counsel

The qualifications for appointed counsel in capital cases are governed by 18 U.S.C.

§ 3599 and the Plan of the United States District Court for the District of South Carolina for

Implementing the Criminal Justice Act.  See In re Amendments to the Plan of the U.S. Dist.
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Ct. for the Dist. of S.C. for Implementing the Criminal Justice Act, No. 3:10-mc-5005-CIV

(D.S.C. May 5, 2010) (“CJA Plan”).  The statutory authority for the federal courts to appoint

legal counsel for indigent, death-sentenced prisoners seeking habeas corpus relief is

contained in the following relevant portions of 18 U.S.C. § 3599:

(a)(2) In any post conviction proceeding under section 2254 or
2255 of title 28, United States Code, seeking to vacate or set
aside a death sentence, any defendant who is or becomes
financially unable to obtain adequate representation or
investigative, expert, or other reasonably necessary services
shall be entitled to the appointment of one or more attorneys
and the furnishing of such other services in accordance with
subsections (b) through (f).
. . . .

(c) If the appointment is made after judgment, at least one
attorney so appointed must have been admitted to practice in
the court of appeals for not less than five years, and must have
had not less than three years experience in the handling of
appeals in that court in felony cases.

(d) With respect to subsection[] . . . (c), the court, for good
cause, may appoint another attorney whose background,
knowledge, or experience would otherwise enable him or her
to properly represent the defendant, with due consideration to
the seriousness of the possible penalty and to the unique and
complex nature of the litigation.

Courts interpreting the appointment of counsel provisions of § 3599 have held that

this “provision grants a first time, indigent, capital habeas corpus petitioner ‘a mandatory

right to qualified legal counsel.’” Staton v. Folino, No. 3:11-cv-00144, 2011 WL 5085029,

at *1 n. 1 (W.D. Pa. Oct. 26, 2011).  Also, the United States Supreme Court has held that

an attorney’s assistance in preparing a capital habeas petition is crucial, owing to the

complex nature of capital habeas proceedings and the seriousness of the death penalty. 

McFarland v. Scott, 512 U.S. 849, 855–56 (1994).  In particular, the McFarland Court
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stated, “the right to counsel necessarily includes a right for that counsel meaningfully to

research and present a defendant’s habeas claims.”  Id. at 858.  At least one federal district

court and one federal circuit court of appeals have construed the language of § 3599 as

allowing appointment of counsel under subsection (d) either “alternatively or in addition” to

an appointment under subsection (c).  See In re Lindsey, 875 F.2d 1502, 1057 n.3 (11th

Cir. 1989); United States v. Sampson, NO. CR. 01-10384-MLW, 2008 WL 2563374, at *1

(D. Mass.) (noting that the Guide to Judicial Policies and Procedures, vol. 7, ch. VI,

§6.01(C)(3) describes § 3599(d) as a “waiver” provision, allowing appointment of an

attorney whose experience level does not technically meet the requirements of §3599(c)). 

The CJA Plan further requires “in appointing counsel for death-sentenced state prisoners,

consideration will be given to attorneys who are members of the first-tier of the death

penalty CJA panel, which shall be maintained by the Office of the Clerk of Court.  However,

the Court shall not be precluded from making appointments from the second-tier death

penalty CJA panel or from the general CJA panel.”  See CJA Plan at 19.

The statute provides for appointment of “one or more” counsel.  18 U.S.C.

§ 3599(a)(1)(B), (a)(2).

In his motion to appoint counsel, Petitioner seeks appointment of E. Charles Grose,

Jr. and Elizabeth A. Franklin-Best as counsel pursuant to 18 U.S.C. § 3599.  Petitioner

outlines the qualifications of both E. Charles Grose, Jr. and Elizabeth A. Franklin-Best,

generally indicating that both satisfy the provisions of 18 U.S.C. § 3599 such that

appointing them would be appropriate under the statute.1  Respondent does not object to

1 Indeed, both Mr. Grose and Ms. Franklin-Best have been approved as lead
counsel on the CJA Death Penalty Attorney List for the United States District Court in the
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the appointment of counsel but notes that Petitioner does not have a constitutional right to

the appointment of his counsel of choice.  [Doc. 10 at 3.]  Respondent further notes in its

response that Ms. Franklin-Best’s appointment may not be appropriate in this matter as she

and state PCR counsel, Teresa Norris, may have been employed by the same firm during

the pendency of the state PCR action.  [Doc. 10 at 4 (citing Fowler v. Joyner, 753 F.3d 446

(4th Cir. 2014); Juniper v. Davis, 737 F.3d 288 (4th Cir. 2013)).] Petitioner confirms in his

reply that Ms. Norris (who also filed the motion to stay execution, motion to appoint

counsel, and motion to proceed in forma pauperis in this case) and Ms. Franklin-Best are

currently members of the same firm, but Petitioner indicates that Ms. Norris will be leaving

the firm on November 1, 2016.  [Doc. 17 at 2.]  Petitioner further indicates that “Ms.

Franklin-Best has not had any involvement in this case prior to now” and that “[d]uring the

state post-conviction proceedings . . . , Ms. Franklin-Best did not read any pleadings, or

engage in any legal strategy discussions.  Ms. Franklin-Best did not assist in selecting

claims to be raised.”  [Doc. 17 at 3.]  As such, Petitioner maintains his request that Ms.

Franklin-Best be appointed in his case.  [Doc. 17 at 4.]

Having reviewed the submissions by both parties and the applicable law, the Court 

grants in part and denies in part Petitioner’s motion for appointment of counsel.  The Court

grants Petitioner’s motion to appoint E. Charles Grose, Jr. as first chair counsel.  However,

in light of Juniper, 737 F.3d 288, and the fact that Ms. Franklin-Best and Ms. Norris are

members of the same firm, out of an abundance of caution, the Court finds it prudent to

deny Petitioner’s motion to appoint Elizabeth A. Franklin-Best as second chair counsel.  By

District of South Carolina.
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October 24, 2016, Petitioner shall suggest qualified counsel to be appointed as second

chair in this case; if Petitioner does not suggest counsel, the Court will appoint qualified

counsel.

Cost Containment and Budgeting

The Court cautions counsel that duplication of efforts and unnecessary attorney time

are to be avoided. The Judicial Council of the United States Court of Appeals for the Fourth

Circuit has considered adoption of a resolution governing review of attorney compensation

requests in death penalty habeas corpus cases.2  Under this resolution, any request for

compensation in excess of certain amounts ($50,000) per attorney at the district court level

is deemed presumptively excessive. While the effective date of this resolution has been

stayed pending public comment,3 the Court encourages appointed counsel to make efforts

to contain expenses and fees in this matter in light of the stated figure to the extent they

can do so without detracting from their representation of Petitioner’s positions in this case.

Toward that end, counsel shall submit a confidential proposed litigation budget within

30 days of the appointment of second chair counsel to Claire Woodward O’Donnell with the

Federal Public Defender’s Office. The proposed budget shall estimate the number of hours

counsel anticipates expending for the following stages of the litigation: (1) preparation and

filing of the petition for habeas corpus; (2) preparation of legal memoranda in opposition

to the respondent’s return; and (3) evidentiary hearing, if one is sought.  The proposed

2 See Special Procedures for Reviewing Attorney Compensation Requests in Death Penalty
Cases,
http://www.ca4.uscourts.gov/pdf/noticeofresolutionattorneycompensationcapitalcases.pdf.
3 See Suspension of Effective Date of Special Procedures  for Reviewing Attorney 
Compensation requests  in Death Penalty  Cases, 
http://www.ca4.uscourts.gov/pdf/noticeofsuspensionresolutionattorneycompensationcapi
talcases.pdf.
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budget shall also contain cost estimates for investigative, expert, or other services,

including law clerks and paralegals, if any.  A copy of the proposed budget shall be

submitted to this Court.  Additionally, counsel shall submit interim payment vouchers every

60 days to Ms. O’Donnell for payment consideration and so that costs and fees may be

monitored.

State Court Record

For the Court’s reference and for case management purposes, counsel for

Respondents are directed to file a complete record of all state court proceedings to date

in connection with this matter within 30 days of the date of this Order.  Additionally, counsel

shall provide one courtesy copy each to the assigned District Judge and Magistrate Judge.

Conclusion

Wherefore, based upon the foregoing, Petitioner’s motion to proceed in forma

pauperis is GRANTED, and his motion to appoint counsel is GRANTED IN PART, DENIED

IN PART.  The Court appoints E. Charles Grose, Jr., Esquire, as Petitioner’s first chair

counsel and directs Petitioner to suggest second chair counsel by October 24, 2016. 

Further, counsel shall submit a confidential proposed litigation budget within 30 days of the

appointment of second chair counsel and shall file a complete record of all state court

proceedings within 30 days of the date of this Order.
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IT IS SO ORDERED.

s/Jacquelyn D. Austin
United States Magistrate Judge

October 13, 2016
Greenville, South Carolina

7

8:16-mc-00402-TMC-JDA     Date Filed 10/13/16    Entry Number 19     Page 7 of 7



Wf)t Supreme Court of ^>outfj Carolina

Mikal D. Mahdi, Applicant,

v.

State of South Carolina, Respondent.

Appellate Case No. 2017-000074

ORDER

The State has filed a petition seeking assignment of a judge to applicant's second

post-conviction relief action filed on January 10, 2017. 1 The State also requests

expedited proceedings to consider whether the successive action should be heard or

summarily dismissed. Applicant has filed a return in opposition to the petition.

The Honorable Doyet A. Early, III, is hereby assigned to the post-conviction relief

action applicant has filed. Judge Early shall retain jurisdiction over this case

regardless of where he may be assigned to hold court and may schedule such

hearings as may be necessary at any time without regard to whether there is a term

ofcourt scheduled.

Applicant shall have ten days from the date of this order to serve and file any

return to the State's motion to dismiss and provide a copy to Judge Early. Within

thirty days of the date of service ofapplicant's return to the motion to dismiss, or if

no return is served, within thirty days of the expiration of the time in which to

serve a return, Judge Early shall issue a ruling on the motion.

If the motion to dismiss is denied, Judge Early shall, within thirty days of the date

the order denying the motion is filed, conduct a hearing on applicant's desires

regarding counsel. Within sixty days of the date the order denying the motion to

dismiss is filed, Judge Early shall issue a scheduling order setting forth the

schedule that shall be followed in this matter, including the date of the hearing on

On February 10, 2017, the State filed a motion to dismiss the application.



the merits. The scheduling order may be amended as necessary. A copy of the

scheduling order and any amended scheduling order shall be provided to counsel,

this Court and Court Administration. In addition to applicant's obligation to notify

the Clerk of this Court of the status of this matter every sixty days under In re

Stays ofExecution in Capital Cases, 321 S.C. 544, 471 S.E.2d 140 (1996), Judge

Early is requested to provide the Clerk of this Court and Court Administration with

an update on the status of this matter every one hundred and twenty days.

A

U CJ.

FOR THE COU:

Columbia, South Carolina

March 34 .2017

cc:

Alan McCrory Wilson, Esquire

J. Robert Bolchoz, Esquire

Donald J. Zelenka, Esquire

J. Anthony Mabry, Esquire

E. Charles Grose, Jr., Esquire

John Lafitte Warren, III, Esquire

The Honorable Doyet A. Early, III

The Honorable Kenneth Hasty

Court Administration
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CAPITAL CASE  
 

QUESTION PRESENTED 
 

 Is Hurst v. Florida, ___ U.S. ___, 136 S.Ct. 616 (2016) a new substantive standard of 

constitutional law, binding on state court criminal procedures, that applies retroactively? 
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LIST OF PARTIES AND CORPORATE DISCLOSURE 

 Mikal D. Mahdi, a death sentenced South Carolina prisoner, was the post-conviction relief 

applicant in the court below.  The State of South Carolina was the respondent in the court below.  

No corporations are involved in this petition.   
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OPINION BELOW 

 The written order of the Honorable Doyet A. Early, III, filed on July 6, 2017, dismissing 

Mikal D. Mahdi’s application for post-conviction relief, is unpublished and reprinted in the 

Appendix (“A.”) at 70a-116a.   

JURISDICTION 

  On July 12, 2017, Mr. Mahdi served a Rule 59(e), SCRCP motion.  A. 117a-84a.  By 

written order filed on October 13, 2017, Judge Early denied the motion.  A. 185a-86a.  Mr. Mahdi 

timely appealed to the South Carolina Supreme Court and, pursuant to Rule 243(c), SCACR, 

explained why he should be allowed pursue post-conviction relief pursuant to S.C. Code § 17-27-

45(B).  A. 187a-200a.  On April 9, 2018, the South Carolina Supreme Court dismissed Mr. Mahdi’s 

appeal.  A. 201a.  On May 3, 2018, Mr. Mahdi petitioned for rehearing.  A. 202a-06a.   On June 

27, 2017, the South Carolina Supreme Court denied the petition for rehearing.  A. 207a-08a.   

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

  The Sixth Amendment to the United States Constitution, applicable to the State through 

the Fourteenth Amendment, provides, “In all criminal prosecutions, the accused shall enjoy the 

right to a speedy and public trial, by an impartial jury of the State and district wherein the crime 

shall have been committed. . . .” 

The Eighth Amendment, applicable to the State through the Fourteenth Amendment, 

provides, “Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual 

punishments inflicted.”  

The Fourteenth Amendment provides, “No State shall . . . deny to any person within its 

jurisdiction the equal protection of the laws.”   
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STATEMENT OF THE CASE 

On November 29, 2006, Mr. Mahdi pleaded guilty to murder, burglary, and grand larceny.  

A. 1a-31a.  A sentencing hearing was conducted between December 1 and 6, 2006 before The 

Honorable Clifton Newman without a jury.  Following that hearing, on December 8, 2006, Judge 

Newman issued a written sentencing order and sentenced Mr. Mahdi to death for murder, 15 years 

for burglary, and 10 years for grand larceny.  A. 23a-59a.  Mr. Mahdi timely appealed his 

convictions and sentences, and the South Carolina Supreme Court affirmed on June 15, 2009. 

Mahdi v. State, 678 S.E.2d 807 (S.C. 2009).   

Mr. Mahdi then filed a pro se application for post-conviction relief on August 18, 2009.  

The Honorable Doyet A. Early, III, was assigned exclusive jurisdiction of the case.  The post-

conviction relief application was amended several times with the assistance of appointed counsel.  

An evidentiary hearing was held on March 9 to 11, 2011, and on December 18, 2012, Judge Early 

issued an Order of Dismissal, filed January 8, 2013, denying and dismissing the allegations of the 

Final Amended Application with prejudice.  On January 28, 2013, Mr. Mahdi filed a notice of 

appeal.  The State subsequently filed a Rule 59(e), SCRCP, Motion to Alter or Amend one of the 

findings in the Order of Dismissal.1  Judge Early heard arguments on the State’s Rule 59 Motion 

on February 11, 2013.  On August 18, 2014, Judge Early granted the State’s Rule 59 Motion and 

entered an Amended Order of Dismissal, filed August 20, 2014, denying and dismissing the 

allegations of the Final Application with prejudice.  On August 27, 2014, Mr. Mahdi filed a Rule 

59(e), SCRCP, Motion to Alter or Amend the Judgment.  Judge Early denied the Rule 59 Motion 

on September 9, 2014.  Mr. Mahdi timely filed a Notice of Appeal in the South Carolina Supreme 

                                                
1 The State also filed a Motion to Stay the appeal and remand to the circuit court for a ruling 

on the State’s Rule 59(e), SCRCP, Motion.  On March 4, 2013, the South Carolina Supreme Court 
dismissed Mahdi’s notice of appeal without prejudice. 
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Court on October 8, 2014.  Mr. Mahdi timely filed a petition for writ of certiorari to the South 

Carolina Supreme Court, which was denied on September 8, 2016.  On December 7, 2016, Mr. 

Mahdi petitioned this Court for a writ of certiorari.  On February 21, 2017, the Court denied the 

petition.  Mahdi v. South Carolina, ___ U.S. ___, 137 S. Ct. 1081 (2017).   

On September 26, 2016, Mr. Mahdi applied to the United States District Court for the 

District of South Carolina for a stay of execution and moved to appoint counsel so he can seek 

habeas corpus relief pursuant to 28 U.S.C. §2244.  Mahdi v. Sterling, C/A 8:16-cv-03911-TMC-

JDA.  On February 9, 2017, with the assistance of appointed counsel, Mr. Mahdi filed a petition 

for writ of habeas corpus.  He amended the petition on September 7, 2017.   

On January 10, 2017, with the assistance of federal habeas counsel, Mr. Mahdi filed a 

second application for post-conviction relief in the Court of Common Pleas of Calhoun County.  

Mahdi v. State of South Carolina, Case No. 2017-CP-09-00004.  A. 60a-69a.  He alleged:  

S.C. Code Ann. § 16-3-20, which requires a judge to sentence the defendant 
following a guilty plea, violates the Sixth Amendment of the United States 
Constitution . . . because a judge rather than a jury finds facts required for 
imposition of a death sentence.  

 
A. 62a.  Mr. Mahdi further alleged South Carolina’s capital sentencing procedure denied him his 

Sixth Amendment ‘right to have a jury determine the existence of aggravating circumstances, 

consider statutory and non-statutory mitigating circumstances, and determine whether a death 

sentence should be imposed.”  A. 64a.  Mr. Mahdi relied on Hurst v. Florida, ___ U.S. ___, 136 

S.Ct. 616 (2016), which he contended “is a constitutionally binding decision from the Supreme 

Court of the United States” that can be raised pursuant to S.C. Code § 17-27-45(B).”  A. 62a, 65a.  

Once again, Judge Early was assigned to review Mr. Mahdi’s application for post-conviction relief.  

By written order filed July 6, 2017, Judge Early dismissed Mr. Mahdi’s application for post-

conviction relief.  A. 70a-116a.  On July 12, 2017, Mr. Mahdi served a Rule 59(e), SCRCP motion.  
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A. 117a-85a.  By written order filed on October 13, 2017, Judge Early denied the motion.  A. 185a.  

Mr. Mahdi timely appealed to the South Carolina Supreme Court and, pursuant to Rule 243(c), 

SCACR, explained why he should be allowed pursue post-conviction relief pursuant to S.C. Code 

§ 17-27-45(B).  A. 187a-200a.  On April 9, 2018, the South Carolina Supreme Court dismissed 

Mr. Mahdi’s appeal.  A. 201a.  On May 3, 2018, Mr. Mahdi petitioned for rehearing.  A. 201a-

06a.   On June 27, 2017, the South Carolina Supreme Court denied the petition for rehearing.  A. 

207a-08a.  This petition follows.   

WHY THE WRIT SHOULD BE GRANTED 

Hurst v. Florida, ___ U.S. ___, 136 S.Ct. 616 (2016) is a new substantive standard of 
constitutional law, binding on state court criminal procedures, that applies retroactively.  

 
 The post-conviction court reached the merits and ruled, “Hurst did not create a new rule of 

constitutional law or a new rule retroactive and applicable to Mahdi; Hurst simply applied Ring v. 

Arizona, 536 U.S. 584 (2002) and Apprendi v. [New Jersey], 530 U.S. 466 (2000) to Florida's 

capital sentencing scheme, where the defendant exercised his right to jury fact finding at 

sentencing.”  A. 84a.  A review of Apprendi and Ring reveals Hurst established a new 

constitutional rule requiring jurors to make all findings of fact necessary for imposition of the death 

penalty.  Ring considered the application of Apprendi to Arizona’s capital sentencing scheme.  

Apprendi held that the Sixth Amendment does not permit a defendant to be  

expose[d] . . . to a penalty exceeding the maximum he would receive if punished 
according to the facts reflected in the jury verdict alone. . . . even if the State 
characterizes the additional findings made by the judge as sentencing factor[s]. 

 
Ring 536 U.S. at 588-89 (internal citations and quotations omitted; emphasis supplied by Court).  

Ring, however, was expressly limited to whether “the Sixth Amendment required jury findings on 

the aggravating circumstances.”  Id. at 597 (fn. 4).  Ring did not address whether a jury must 

consider mitigation and “make the ultimate determination whether to impose the death penalty.”  
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Id. (emphasis added).  Ring, accordingly, was limited to a jury determination regarding eligibility 

for the death penalty.  Hurst, however, involved a challenge to Florida’s capital sentencing 

procedure where the jurors render an “advisory sentence” but “the court, after weighing the 

aggravating and mitigating circumstances, shall enter a sentence of life imprisonment or death.”  

136 S.Ct. at 620.  Hurst held the Sixth Amendment requires jurors make the “critical findings 

necessary to impose the death penalty.”  Id. at 622 (emphasis added).  Ring, accordingly, addressed 

only eligibility for the death penalty.  Hurst addressed imposition of the death penalty.  Hurst, 

therefore, decided constitutional issues not considered in Ring.  This Court must determine whether 

Hurst is a substantive constitutional rule that applies retroactively.  This Court’s precedent in 

Montgomery v. Louisiana, militates in favor of Hurst applying retroactively.  __ U.S. ___, 136 S. 

Ct. 718 (2016) (Miller v. Alabama, 567 U.S. 460 (2012) prohibiting under Eighth Amendment 

mandatory life sentences without parole for juvenile offenders, announced a new substantive 

constitutional rule that was retroactive on state collateral review).   

Because Mr. Mahdi pleaded guilty to murder, S.C. Code Ann. § 16-3-20(B) mandated his 

“sentencing proceeding must be conducted before the judge.”  The guilty plea to murder, standing 

alone, did not make him eligible for the death penalty.  Under South Carolina’s capital sentencing 

scheme, a “statutory aggravating circumstance [must be] found beyond a reasonable doubt” before 

someone convicted of murder is eligible for the death penalty.  S.C. Code Ann. § 16-3-20(A)-(C).   

The statutory aggravating circumstances are set forth in § 16-3-20(C).  Although Mr. Mahdi also 

pleaded guilty to burglary and larceny, the prosecution still had the burden of proving beyond a 

reasonable doubt that “[t]he murder was committed while in the commission of” a burglary and/or 

larceny with the use of a deadly weapon.  S.C. Code Ann. § 16-3-20(C)(a)(1)(d) and (f).  Although 

the prosecution had a “head start,” based on Mr. Mahdi’s guilty plea, towards persuading the judge 
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to find these statutory aggravating circumstances, the statute still required the additional findings 

of fact.   

In South Carolina, a finding that a statutory aggravating circumstance exists beyond a 

reasonable doubt does not require imposition of the death penalty.  The sentencing authority must 

consider statutory mitigating circumstances, S.C. Code Ann. § 16-3-20(C)(b), and non-statutory 

mitigating circumstances, see, e.g., State v. Hughey, 339 S.C. 439, 529 S.E.2d 721 (2000) 

overruled on other grounds by Rosemond v. Catoe, 383 S.C. 320, 680 S.E.2d 5 (2009).  The 

sentencing authority is “authorized to impose a life sentence even if it did not find any mitigating 

circumstances.”  State v. Hicks, 330 S.C. 207, 218, 499 S.E.2d 209, 215 (1998).  The sentencing 

authority must consider “the specific circumstances of the crime and the characteristics of the 

person who committed the crime.”  State v. Green, 301 S.C. 347, 358, 392 S.E.2d 157, 162 (1990).  

Pursuant to Payne v. Tennessee, 501 U.S. 808, (1991), South Carolina allows consideration of 

victim impact evidence.  See, e.g., State v. Bixby, 388 S.C. 528, 555, 698 S.E.2d 572, 586 (2010).  

Even after all of these considerations, a life sentence may be imposed “for any reason or no reason 

at all, including as an act of mercy.”  Rosemond, 383 S.C. at 330, 680 S.E.2d at 10.   

The post-conviction court additionally ruled Hurst “does not implicate nor address the 

voluntary waiver of the right to a trial by jury on guilt and sentencing encompassed when a 

defendant pleads guilty in a capital case under South Carolina's capital sentencing scheme.”  A. 

84a.  Mr. Mahdi’s guilty plea, however, does not preclude application of Hurst.  This Court applied 

Apprendi “to instances involving plea bargains” in Blakely v. Washington, 542 U.S. 296 (2004).  

Hurst, 136 S. Ct. at 621.  Blakely “was sentenced to more than three years above the 53-month 

statutory maximum of the standard range because the sentencing judge subjectively found that 

Blakely had acted with ‘deliberate cruelty.’  The facts supporting that finding were neither 
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admitted by [Blakeley] nor found by a jury.”  Id.  The Court held, “[T]he State’s sentencing 

procedure did not comply with the Sixth Amendment” and Blakeley’s “sentence [was] invalid.”  

Id. at 305.   

This Court, therefore, should consider whether the trial court judge found any fact to 

support imposing the death sentence beyond Mr. Mahdi’s admissions during his guilty plea.  When 

announcing the sentence, the trial court judge addressed whether the murder was committed during 

a burglary or larceny while armed with a deadly weapon:   

The State presented additional evidence during the sentencing proceedings 
concerning the manner in which the murder of James E. Myers occurred while the 
defendant was committing these crimes.  Further evidence was presented indicating 
that the defendant stole from the victim his police issued vehicle and two rifles, one 
of which was used to kill the victim.  I find that these two aggravating circumstances 
were proven beyond a reasonable doubt. 

 
A. 52a (emphasis added).  The trial court additionally considered “nonstatutory aggravating 

circumstances” including “prior and subsequent bad acts of the defendant, which are relevant to 

show his bad character, evil nature and malignant heart.”  Although some of these bad acts were 

supported by juvenile adjudications or criminal convictions, the trial court considered other facts.  

For example, the trial judge found Mr. “Mahdi’s behavior was maladaptive, assaultive and 

demonstrated utter disrespect for authority” during periods of incarceration.  Also, the trial judge 

expressly stated: 

I find that the State has established by clear and convincing evidence the 
defendant’s bad character and propensities.  This evidence is an important 
consideration to the Court in assessing the defendant’s characteristics, but not as 
proof of any alleged statutory aggravating circumstances. 

 
A. 55a.  

Indeed, the trial court made additional findings of fact necessary to impose the death 

penalty.  The sentencing order demonstrates that the trial court considered, but assigned little 
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weight to, statutory and non-statutory mitigating circumstance, including Mr. Mahdi's young age, 

childhood and family life, adaptability to incarceration, and decision to plead guilty.  The trial 

judge also considered victim impact evidence, the prosecution's plea for “justice” and Mr. Mahdi's 

plea for “mercy.”  The trial court judge expressly found, “[i]n extinguishing the life, hope and 

dreams of Captain Myers in such a wicked, depraved and consciousless manner, the defendant, 

Mikal Deen Mahdi, also extinguished any justifiable claim to receive the mercy he seeks from this 

Court.”  And, “I find, as an affirmative fact, that the evidence in this case warrants imposition of 

the death penalty.”  A. 55a-60a   

The post-conviction court recognized the state Supreme Court’s  holding in State v. Downs, 

361 S.C. 141, 604 S.E.2d 377 (2004) requires the trial court judge to conduct a sentencing hearing 

following a guilty plea.  A.  84a, 105a.2  Downs concluded Ring does not apply when the defendant 

pleads guilty but failed to consider the impact of Blakeley, supra.  Once Hurst and Blakeley are 

considered together, this Court should decide whether South Carolina’s capital sentencing 

procedure following a guilty plea can withstand Sixth Amendment scrutiny.   

Finally, the post-conviction court ruled, “[T]he record indicates Mahdi was fully advised 

of his rights to jury sentencing and the pros and cons of having a jury conduct his sentencing verses 

a judge determining his sentence.”  A. 107a.  The record does not establish that Mr. Mahdi 

understood his Sixth Amendment right to have the jurors make additional findings regarding 

aggravating circumstances, consider statutory and non-statutory mitigating circumstances, and 

                                                
2 The South Carolina Supreme Court also addressed this issue in State v. Allen, 386 S.C. 

93, 687 S.E.2d 21 (2009); State v. Crisp, 362 S.C. 412, 608 S.E.2d 429 (2005); and State v. Wood, 
362 S.C. 135, 607 S.E.2d 57 (2004).  Crisp, and Wood concluded Ring does not apply when the 
defendant pleads guilty but failed to consider the impact of Blakeley, infra. All of these cases 
predated and, therefore, could not have considered Hurst.  Appellate counsel abandoned this issue 
in State v. Inman, 395 S.C. 539, 720 S.E.2d 31 (2011).  
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make the additional factual findings necessary to impose the death penalty.  A. 1a-31a.  Once Mr. 

Mahdi entered his guilty plea, life imprisonment without the possibility of parole was the 

maximum possible sentence that could be imposed for murder without any additional findings of 

fact.  Hurst requires jurors, rather than a judge, make these findings of fact.  

Finally, this Court should grant the writ because South Carolina’s precedent conflicts with 

other states that have addressed this issue.  Florida applies Hurst retroactively to death sentences 

that became final after this Court’s opinion in Ring.  Asay v. State, 210 So. 3d 1 (Fla. 2016); Mosley 

v. State, 209 So. 3d 1248 (Fla. 2016).  Delaware applies Hurst retroactively.  Rauf v. State, 145 A.3d 

430 (Del. 2016) (Delaware's capital sentencing statute unconstitutionally allows a judge to find an 

aggravating circumstance for the weighing phase).   

CONCLUSION 
 

 This Court, therefore, should grant the writ and consider the constitutional issue presented 

in this case.   

Respectfully submitted, 

By  /s/ E. Charles Grose, Jr.  
 
E. Charles Grose, Jr. 
 Counsel of Record  
The Grose Law Firm, LLC 
404 Main Street 
Greenwood, SC 29646 
(864) 538-4466 

 
      Counsel for Petitioner Mikal D. Mahdi 
September 24, 2018. 
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courthouse, also.1

THE COURT: All right. We will, therefore, be2

in recess in anticipation of the arrival of Doctor3

And we'll reconvene as soon as we can,4 Cross .

hopefully not beyond the hour that the jurors will

And we'll be in

5

be here ready to start the case.6

recess and come back on the record for that guilty7

plea hearing. We'll be in recess.8

MR. WALTERS: Thank you, Your Honor.9 .

MR. PASCOE: Thank you, Your Honor.10

(Brief Recess.)11

THE COURT: Yes, sir, Mr. Solicitor.12

MR. PASCOE: May it please the Court, It's my13

understanding that Mr. Mikal Mahdi intends to plead

guilty to one count of murder, indictment 04-09-243,

one count of grand larceny over $5,000, which is

14

15

16

indictment number 04-242, and one count of burglary

in the second degree violent, which is 04-GS-244.

17

18

Per Your Honor's instructions, Doctor Cross was19

able to come here today and was able to reevaluate20

Mr. Mahdi to determine his competency for the21

purpose of this plea. And if the Court wants to22

inquire into the defendant's competency, he is23

available.24

THE COURT: Is that correct, Mr. Walters, the25
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defendant wishes to plead guilty to murder, burglary1

in the second degree and grand larceny of an amount2

over $5,000?3

MR. WALTERS: That's correct, Your Honor.4

THE COURT: Is that correct, Mr. Mahdi?5

DEPENDANT MAHDI: Yes, sir.5

THE COURT: Very well. We will receive some7

testimony from Doctor Cross in regard to competency

to enter this guilty plea.

8

9

Doctor, if you'll come forward, please.10

11 MICHAEL CROSS,

having been duly sworn, testified as follows:12

THE CLERK: Please state your full name for the13

record, please.14

THE WITNESS: Michael Cross, C-r-o-S-s.15

THE COURT: Solicitor, will you exam him,16

please, or, Mr. Sorenson?17

MR. SORENSON: Yes, sir. May it please the18

19 Court, Your Honor.

DIRECT EXAMINATION20

21 BY MR. SORENSON:

Doctor Cross, thank you for coming this22 Q

You had an opportunity, I guess, back onmorning .23

November 20th to come testify before this court24

during the Blair hearing; is that correct?25

8:16-cv-03911-TMC-JDA     Date Filed 12/21/16    Entry Number 31-7     Page 342 of 478

A. 2a



1340
DIRECT BY MR. SORENSONMICHAEL CROSS

1256

Yes, I did.

And at that point in time, I believe it was

your opinion that Mr. Mahdi is competent to stand

1 A

Q2

3

trial?4

Yes.5 A

Have you had an opportunity to further come and6 Q

evaluate him this morning with regards to his7

competency to be able to enter a guilty plea?8

Yes, I did.9 A

Okay. If you would, tell the Court what your10 Q

findings were this morning.11

Yes. Your Honor, I reevaluated him again, as12 A

we discussed, about two weeks ago when we were here

during the Blair hearing,

understanding of the legal proceedings against him

13

He demonstrated a good14

15

and also had a factual knowledge of the legal16

17 system.

Likewise today, he understood the, you know,

what a guilty verdict — excuse me — a guilty plea

He also understood the risks and benefits of

18

19

20 means.

entering into this plea today and had a rational

understanding of both, what the possible

consequences for each might be.

Okay. And back on November 20th when you

testified, is your opinion he was competent at that

21

22

23

24 Q

25
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point in time to have also entered into a guilty

plea at that time?

Yes.

1

2

3 A

And has anything changed from your evaluation4 Q

of him this morning?5

No. He essentially looked unchanged from when6 A

I first saw him last year in December and when I saw7

him a second time a few weeks ago and today.8

So is your opinion then that he, within a9 Q

reasonable degree of medical certainty, that he10

11 would be competent today to enter into a guilty

12 plea?

Yes, that's my opinion.13 A

MR. SORENSON: Thank you, Doctor Cross.14

15 THE COURT: Mr. Koger.

CROSS-EXAMINATION16

BY MR. KOGER:17

Doctor Cross, just to reiterate, he had a good18 Q

understanding of the process?19

20 Yes.A

And he had a factual knowledge of the legal21 Q

22 system?

23 A Yes.

And as of today, he knows what he is doing?24 Q

Yes .25 A
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MR. ROGER: Okay. Thank you.1

THE WITNESS: You're welcome.2

THE COURT: I have no questions for you,3

Thank you very much.Doctor.4

THE WITNESS: Thank you, Your Honor.5

THE COURT: What's the State's position?6

The State's position, he'sMR. PASCOE:7

competent, Your Honor, to enter a plea.

THE COURT: And what is the defense's position?

8

9

That Mr. Mahdi's competent, YourMR. ROGER:10

11 Honor .

THE COURT: And, Mr. Mahdi, what is your12

position?13

DEFENDANT MAHDI : That 1 1 m competent .14

THE COURT: And you wish to move forward with15

this guilty plea?16

DEFENDANT MAHDI: Yes, sir.17

THE COURT: All right. Thank you. You may be18

seated.19

I find that the defendant is competent to20

He's been examinedproceed with this guilty plea,

now on several occasions by Doctor Cross and others,

Doctor Cross from the second exam and the present as

21

22

23

well and — during the earlier examination and

reexamined today. And he is competent — has

24

25
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previously been found competent to stand trial and1

he is competent to enter a guilty plea.

With regard to the guilty plea, if the

defendant will stand, Mr. Walters as well, if you'll

2

3

4

come forward next to the Sheriff, the defendant and5

counsel .6

MR. WALTERS: May it please the Court. Your7

Honor, may I also have his grandmother present with8

9 him?

THE COURT: That will be fine.10

Mr. Mahdi, if you'll come before the Clerk,11

12 Mr. Hasty, and be sworn, please.

13 Mr. Hasty, if you'll swear him, please, with

the Bible.14

15 DEFENDANT MAHDI: That's not necessary.

THE COURT: Pardon me?16

He says it's not necessary.17 THE CLERK:

Mr. Mahdi, if you'll raise your18 THE COURT:

right hand.19

MIKAL DEEN MAHDI,20

having been duly affirmed, testified as follows:21

Mr. Mahdi, what's your full name?22 THE COURT:

DEFENDANT MAHDI: Mikal Deen Mahdi.23

THE COURT: And you have been represented in24

this case for the past several months now by25
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attorneys, Glenn Walters and Joshua Koger?1

DEFENDANT MAHDI: Yes, sir.2

And, Mr. Walters and Mr. Koger,

have you explained to Mr. Mahdi the charges

contained in the indictments against him?

THE COURT:3

4

5

MR. WALTERS: Yes, sir, Your Honor.6

THE COURT: Have you explained to him the

possible punishment involved in this case, including

the possible punishment of either life imprisonment

without the possibility of parole or the death

7

8

9

10

11 penalty?

MR. WALTERS: Yes, sir, Your Honor.12

MR. KOGER: Yes, sir.

THE COURT: And have you explained to him his

constitutional rights, including the right to have a

jury trial and the rights to have the jury determine

whether his sentence would be life without the

13

14

15

16

17

possibility of parole, if he were to be found guilty

during the guilt phase of the trial, or the jury

18

19

could return a verdict for death?20

MR. WALTERS: Yes, sir, Your Honor.

THE COURT: In your opinion, does Mr. Mahdi

understand the charges against him, the possible

punishment and his rights?

MR. WALTERS: Your Honor, I believe Mr. Mahdi

21

22

23

24

25
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fully understands.

THE COURT :

1

And do you agree with his decision2

to plead guilty?3

MR. WALTERS: Yes, sir, Your Honor.4

THE COURT: From your investigation of the5

facts and circumstances of the case, do you feel the6

State could produce sufficient evidence to convince7

a jury beyond a reasonable doubt that if Mr. Mahdi8

were to stand trial, his conviction would be9

probable?10

MR. WALTERS: Yes, sir.11

THE COURT: Mr. Mahdi, before I can accept a12

plea of guilty, it is necessary that I make sure13

that your plea of guilty is made freely and14

voluntarily. Therefore, I must ask you a series of15

questions. If you do not understand a question,16

please let me know and I will explain it to you.17

You may consult with your lawyers about any matter18

during this questioning. And I see you're here with

your grandmother?

DEFENDANT MAHDI: Yes, sir.

19

20

21

THE COURT: And, ma'am, what is your name?22

MS. BURWELL: Sir, Nancy Thomas Burwell.23

THE COURT: Nancy Thomas Burwell?

MS. BURWELL: From Lawrenceville, Virginia.

24

25
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THE COURT: Mr. Mahdi, you may confer with your1

lawyers and/or your grandmother Ms. Burwell, at any2

stage of this proceeding as well. Do you understand3

that, sir?4

DEFENDANT MAHDI: Yes, I do.5

THE COURT: Mr. Mahdi, what is your age?6

DEFENDANT MAHDI : Twenty-three .7

THE COURT: And tell me your educational8

background.9

DEFENDANT MAHDI: I have a GED and some10

community college.11

THE COURT: A GED and some community college?12

DEFENDANT MAHDI; Yes.13

Do you have an occupational historyTHE COURT:14

or a work history?15

DEFENDANT MAHDI: Yes, sir.16

THE COURT: And what is your occupational and17

work history?

DEFENDANT MAHDI: Mostly roofing, brick laying.

18

19

THE COURT: Have you ever been treated for the20

abuse of alcohol or drugs or for mental disease?21

DEFENDANT MAHDI: No, sir.22

Have you taken any medication,23 THE COURT!

drugs or alcohol within the last 24 hours?24

DEFENDANT MAHDI: No, sir.25
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Are you aware of any physical,

emotional or a nervous problem that might keep you

THE COURT:1

2

from understanding what you're doing?

DEFENDANT MAHDI:

3

I have none of those4

problems, Your Honor.5

And, Mr. Mahdi, are you pleading6 THE COURT:

guilty to the offenses of murder of James E. Myers?7

DEFENDANT MAHDI: Yes, Your Honor.8

Grand larceny of his 2003 Dodge Ram9 THE COURT:

Truck?10

DEFENDANT MAHDI: Yes, Your Honor.11

THE COURT: And, also, burglary in the second12

degree involving the building belonging to Mr. Myers13

and Amy Tripp Myers?14

DEFENDANT MAHDI: Yes, Your Honor.15

THE COURT: And, Mr. Mahdi, do you understand16

that the possible sentence in this case, if I were17

to accept your guilty plea, is a sentence of life18

without the possibility of parole or the — or a19

sentence of death?20

DEFENDANT MAHDI: Yes, Your Honor.21

THE COURT: And, Mr. Mahdi, you do understand22

that we have selected a jury to hear the case and

decide your guilt or innocence concerning these

charges?

23

24

25
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I'm fully aware of that, sir.DEFENDANT MAHDI:1

THE COURT: And do you understand that that2

same jury, if they were to find you guilty, will3

then, in a second phase of the trial known as the

penalty phase of a trial, would then hear additional

evidence and determine whether or not your sentence

4

5

6

should be death or life imprisonment without the7

possibility of parole?8

DEFENDANT MAHDI: I understand that, sir.9

THE COURT: And do you understand that in order10

for a jury to find you guilty, all 12 jurors must11

unanimously agree?12

DEFENDANT MAHDI: X understand that, Your13

14 Honor .

THE COURT: And do you also understand that in15

order for a jury to recommend a death sentence, that16

all 12 jurors must agree to recommend the death17

18 sentence?

DEFENDANT MAHDI: Yes, sir.19

THE COURT: And do you understand that you have20

the constitutional right to have the jury decide

your guilt or innocence and, also, you have the

constitutional right to have the jury determine your

21

22

23

24 sentence?

DEFENDANT MAHDI: I fully understand that, Your25

8:16-cv-03911-TMC-JDA     Date Filed 12/21/16    Entry Number 31-7     Page 351 of 478

A. 11a



1349

1265

Honor .1

THE COURT: And do you understand that if I2

were to accept your guilty plea today, the jury will3

have no role in your sentencing and the decision as4

to what sentence you will receive will be left5

solely up to me?6

DEFENDANT MAHDI: Yes, sir.7

THE COURT: And do you voluntarily give up such8

a right?9

10 DEFENDANT MAHDI: Yes, sir, Your Honor.

THE COURT: And do you understand what waiving11

that right means?12

DEFENDANT MAHDI: I do, Your Honor.13

THE COURT: And what does it mean?14

defendant MAHDI: It means I've given up all of15

And I just admittedmy rights to a 12 party jury.16

guilt to the crimes I'm being charged with.

Do you understand that if you were

to proceed with the jury trial, the State has the

17

18 THE COURT:

19

burden of proving each and every element of each and20

every offense against you beyond a reasonable doubt?21

DEFENDANT MAHDI: I fully understand that, Your22

23 Honor.

THE COURT: And do you understand that if you

were to have a jury trial, you will — you have the

24

25
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constitutional right to remain silent and that the

jury could not consider the exercise of that

constitutional right in any way in determining

1

2

3

whether or not you're guilty of the offense or4

offenses?5

DEFENDANT MAHDI : I understand that, Your6

Honor .7

THE COURT: And do you understand that prior to

any guilty plea, you're presumed to be innocent of

8

9

each and every charge?

DEFENDANT MAHDI: Yes, sir, Your Honor.

THE COURT: Do you understand that your rights

— your lawyers will have the right to cross-examine

any witnesses against you; do you understand?

DEFENDANT MAHDI: : Yes, sir.

10

11

12

13

14

15

Do you understand that your lawyers16 THE COURT:

will have the right to challenge any incriminating17

statements that you may have made and challenge any18

evidence that the State intends to offer against19

20 you?

DEFENDANT MAHDI: Yes, I do.

THE COURT: And do you understand that you have

21

22

the right to have your lawyer subpoena any witnesses

that you may have to come and testify on your own

23

24

behalf?25
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1 DEFENDANT MAHDI : Yes, Your Honor.

THE COURT: And have you discussed with your2

lawyers thoroughly the constitutional safeguards3

that you have and the essential protections inherent4

in a jury trial?5

6 DEFENDANT MAHDI: I was made fully aware of

that by my attorneys.7

THE COURT: Now, Mr. Mahdi, understanding all8

9 of that, do you wish to waive your right to a jury

trial and plead guilty to these charges?10

11 ¦ DEFENDANT MAHDI: Yes, sir, Your Honor.

12 THE COURT: Has anyone promised you anything to

get you to plead guilty?13

14 DEFENDANT MAHDI: No, sir, Your Honor.

THE COURT: Have you had enough time to discuss15

your decision to plead guilty with your lawyers, as16

well as your family?17

DEFENDANT MAHDI: Yes, sir, Your Honor.18

THE COURT: Mr. Mahdi, do you know of any19

defenses that you have to any of these charges?20

DEFENDANT MAHDI: Very few, Your Honor.21

THE COURT: And have you discussed any possible22

defenses that you might have with your lawyers?23

DEFENDANT MAHDI: Yes, sir.24

THE COURT: And do you understand that when you25
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plead guilty, you give up your right to present any

defenses that you might have to these charges?

1

2

DEFENDANT MAHDI : I'm fully aware of that.3

THE COURT: And is that what you want to do?4

DEFENDANT MAHDI: That is what I want to do.5

THE COURT: Are you satisfied with the services6

of your attorneys in this case?7

DEFENDANT MAHDI: Yes, sir. Your Honor.8

THE COURT: Do you believe that they have9

represented you effectively?10

DEFENDANT MAHDI: Yes, sir, Your Honor.11

THE COURT: Have you had an opportunity to talk

with them as often as you would like or as long as

you would like in order for them to properly

represent you?

DEFENDANT MAHDI: Yes, sir.

12

13

14

15

16

Do you need anymore time to talk toTHE COURT:17

your lawyers?18

DEFENDANT MAHDI: Not at this moment, sir.19

Have you understood your talks with20 THE COURT:

your lawyers?

DEFENDANT MAHDI: Yes, sir.

.THE COURT: Have your lawyers done everything

for you that you feel they could or should have done

to assist you?

21

22

23

24

25
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defendant MAHDI : I feel they've done1

everything to the full extent of their power to2

assist me and-defend- me> sir.3

Have they done anything in this4 THE COURT:

case that you feel they should not have done?5

DEFENDANT MAHDI: No, sir, Your Honor.6

THE COURT: Are you completely satisfied with7

the services of your lawyers?8

DEFENDANT MAHDI: Yes, sir, Your Honor.9

Do you have any complaint that you10 THE COURT:

would want to make about your lawyers, the11

Solicitor, any. of the police officers involved in12

13 this case?

DEFENDANT MAHDI: Yes, sir. I have one14

complaint. X was kept in full body restraints all15

And I was told that I was goingnight last night.16

to be kept in full body restraints through the whole

And that ' s my

17

trial all day, all night, Your Honor.18

complaint .19

While I'm in a secure cell at the detention20

center, there is completely no need for me to be in

That ' s my

21

full body restraints while in the cell.22

only complaint, Your Honor.

THE COURT: And has that fact had any bearing

23

24

whatsoever on your decision to plead guilty?25
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I'd be lying if X said IDEFENDANT MAHDI:1

didn ' t .2

THE COURT: Sir?3

I'd be lying if I said itDEFENDANT MAHDI :4

didn ' t .5

THE COURT: The fact that you have been placed6

in a full body restraint, has —7

DEFENDANT MAHDI: All night.8

THE COURT: All night —9

DEFENDANT MAHDI: Yes, sir.10

THE COURT: Has that caused you to decide to11

plead guilty?. • . •

DEFENDANT MAHDI: Your Honor, there wasn't no

— it wasn't a very," you know, very big reasons.

12

13

14

It's a small like a slight diversion, you know.15

THE COURT: A slight diversion?

DEFENDANT MAHDI: Yeah, a slight diversion, but

16

17

it's not nothing .— it's nothing major. There was

no major persuasive mood. It's mostly irritating,

extremely irritating. And I felt it was

18

19

20

I'm in a secure cell, a secure

location and it's- just a means to hassle me, that's

what I felt it was.

21 unnecessary.

22

23

THE COURT: Means to do what?24

It's a means to hassle me.DEFENDANT MAHDI:25
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THE COURT: To hassle you?1

DEFENDANT MAHDI: Yeah. Yes, sir. Your Honor.2

But X, in no way, feel that that, you know, it's3

almost petty, you know, it's childish to me that the4

director of the Orangeburg Detention Center will5

resort to that childish ways, you know.6

Yeah, and I said that on television. The7

Orangeburg director of. the detention center is8

childish. He resorted to childish ways, okay, Your

Honor, and — but in no way, did that persuade me to

9

10

plead guilty. It's just irritating. And I feel11

that — I feel that it was unnecessary, Your Honor.

It was extremely unnecessary.

But as far as Calhoun County, they did not

12

13

14

I was not in coerced in any way by15 mistreat me.

this county to plead guilty.16

Do you wish to proceed with the17 THE COURT:

guilty plea?18

DEFENDANT MAHDI: Yes, Your Honor. I just felt19

20 it was necessary to mention that.

THE COURT: Are you, in fact, guilty of the21

charges against you?22

DEFENDANT MAHDI: Yes, sir, Your Honor.23

THE COURT: Have there been any plea24

negotiations in this case, Mr. Solicitor?25
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MR. RASCOE: No, Your Honor.1

THE COURT: Mr. Walters?2

MR. WALTERS: No, sir, Your Honor.3

THE COURT: Mr. Mahdi?4

DEPENDANT MAHDI: No, sir, Your Honor.
5

THE COURT: Understanding the nature of the

charges, the possible penalties, including the

possible penalty of a death sentence, the other

possible consequences of your guilty plea, as well

• as having a full understanding of your

constitutional rights, how do you plead, Mr. Mahdi?

6

7

8

9

10

11

DEFENDANT MAHDI: X plead guilty, Your Honor.
12

THE COURT: And do you believe that the State

could produce sufficient evidence to convict you and

establish your guilt beyond a reasonable doubt and

13

14

15

that if you were to stand trial on these matters,16

you would most probably be found guilty of these17

charges?18

I feel that it's a likely

possibility, Your Honor, 85 percent possibility that

I would be found guilty.

19 DEFENDANT MAHDI:

20

21

THE COURT: Say it again, please.22

DEFENDANT MAHDI: I feel it's a likely23

possibility that I would be found guilty, Your24

Honor, around 85, 90 percent.25
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THE COURT: All right. Mr. Solicitor, if you1

will tell the Court the facts of this matter.2

MR. PASCOE; May it please the Court, Your3

And for the record, Mr. Mahdi is, and his4 Honor .

lawyers, have filled out the sentencing sheets.

They have been filled

5

I'll pass those to Mr. Hasty.6

7 out.

Your Honor, the victim in this case was8

56-year-old Captain Jimmy Myers of Orangeburg Public9

He had 31 years of public service both as a10 Safety.

fireman and as a police officer.

A number of his family members and friends are

11

12

Among — just a few of the familyhere today.13

members are his father, Mr. Ed Myers, his wife, Amy

Myers, his daughter, Meredith Firestone. They know

14

15

that today is not the appropriate time to address

the Court. They will wait until the sentencing

16

17

phase to address the Court.

As far as the 'facts of the case, Your Honor, as

18

19

you know, the defendant, Mr. Mahdi, is from

Back in July of 2004,

20

Virginia, Richmond, Virginia,

he was living in Lawrenceville, Virginia.

We were going to prove that some time around

July 14th, July 15th of 2004, Mr. Mahdi came into

21

22

23

24

possession of a .380 caliber handgun, a stolen green25
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station wagon and some stolen license tags that1

belonged to another vehicle in the State of

Virginia, stolen license tags from Virginia. He

headed south. He got to South Carolina.

We were going to be able to prove, in fact, we

2

3

4

5

have witnesses here today to testify that by late6

Friday morning, July 16th, 2004, he was in downtown7

He had a little run in, aColumbia, South Carolina.8

fender bender, with a man by the name of Mr. Kinard,. 9

who again is here to testify today. And Mr . Kinard10

was going to testify that he had gotten out of his11

vehicle to look at the damage of his car from when12

Mr. Mahdi hit him with the station wagon. He13

confronted Mr. Mahdi.14

Mr. Mahdi told Mr. Kinard that he did not want15

him to call the police. Mr. Kinard decided since16

there was no damage to his vehicle, he wouldn't call17

the police, but he wanted some information from18

Mr. Mahdi first. And Mr. Mahdi gave him his19

information, told him his name was Mikal Mahdi, gave20

him an address in Richmond, Virginia. And21

Mr. Kinard was able to write down the license tag22

that was on that green station wagon. And all of23

this was written down on paper by Mr. Kinard, which24

would become relevant later.25
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Then we have witnesses that were going to place

Mr. Mahdi that afternoon, Friday afternoon, at the

Washington Street Methodist Church in downtown

Columbia on the corner of Washington Street and Bull

1

2

3

4

This is relevant because we're going to beStreet.5

able to prove that the defendant stayed there pretty6

much in that parking lot in that area of Columbia

for the next day and a half, from that Friday

afternoon until the early morning hours of Sunday,

July the 18th, at approximately 3:30 that morning.

We have witnesses, Your Honor, a young man

7

8

9

10

11

named Corey Pitts who was here today who was going12

to testify that at 3:30 in the morning, he was13

driving down Washington Street, he had just dropped14

a friend off, and he was driving down Washington

Street heading to another friend's house to go to

sleep. He stopped at the stoplight on Washington

15

16

17

and Bull Street just feet away from where18

Mr . Mahdi ' s green station wagon was parked in the

parking lot at Washington Street Methodist Church.

19

20

Before I forget, one reason we were going to21

prove that, he was telling people he had to stay22

there and he was parked there because he was having23

The station wagon wasn't goingcar trouble.24

anywhere .25
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3:30 that morning while Mr. Pitts was at that1

stoplight, Mr. Pitts was going to testify that the

defendant came up to him with a handgun, consistent

2

3

with the chrome .380 that he took from Virginia, and4

car jacked Mr. Pitts from his red Ford Expedition.5

Mr. Pitts got out of his Expedition. The defendant6

got in the Expedition. Mr. Pitts went to Baptist7

Hospital where he called the police, he wasn't8

injured, but he called the police and reported the

The defendant went off in the Ford

9

carjacking.10

Expedition.11

At some time while the defendant was in12

possession of the Ford Expedition, he then took

those stolen Virginia license plate tags from the

green vehicle and put them on the Ford Expedition.

He then ended up, Your Honor, some time — I'm

13

14

15

16

just going to use this exhibit right here that we17

were going to use in court, State's Exhibit 1.18 At

some time around four- o'clock in the morning or a19

little after 4:00, he ended up at the Hess station20

It's a Hess station,here in Calhoun County.21

there's an Arby's next to it.22

As you can see, Your Honor, this is 1-26, which23

is the way we were thinking the defendant probably

came down, got off of the exit here, which is

24

25
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Road 22 to get gas at the Hess station.1

2 We have two witnesses from the Hess station

that worked there, Your Honor, that were going to

testify that 'Mr. Mahdi was trying to put gas in the

3

4

red Ford Expedition using cards, credit cards either5

6 from the inside of the vehicle or that were already

on Mr. Mahdi, but he was unsuccessful in getting

those cards to work and he couldn't get any gas in

the vehicle. At which time, they said that the

defendant at one point then took the red Ford

7

8

9

10

Expedition and parked it in the back of the Hess11

station.12

The women, after a while, started to get13

concerned because they thought that Mr. Mahdi was14

acting suspicious. At some time after five o'clock15

that morning, those two women that worked at the16

Hess station called the police and a deputy from the17

Calhoun County Sheriff's Office arrived at the Hess18

station to see what was going on.19

When the deputy got there, Your Honor, his20

testimony and the women's testimony is going to be21

the defendant was in the bathroom, the deputy22

decided to do his job, which was to go check on the23

red Ford Expedition to see if there was anything up24

with that. He checked on that, Your Honor. He25
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checked first on the license tag, the Virginia1

license tag, that came back stolen from Virginia.

The deputy then checked the vin number of the red

Ford Expedition. The Expedition came back stolen in

2

3

4

a carjacking from Columbia and that person may be

armed and dangerous.

Well, unbeknown to the deputy, unfortunately,

Mr. Mahdi, we believe we were going to prove again

through the two witnesses at the Hess station, saw

5

6

7

8

9

that there was a deputy at the Hess station and the

defendant, according to the two witnesses exited —

while the deputy's back here (indicating), he exited

the side where the Arby's is and went this way

heading towards these woods.

Now, this is around some time after 5:30 in the

10

11

12

13

14

15

morning on July the 18th just 12 to 14 hours before• 16

the murder of Captain Jimmy Myers.17

Captain Myers' property, Your Honor, is less

than probably a half a mile from the Hess station

right up here where he has a shed, a number of acres

18

19

20

21 and a pond.

That night, Your Honor — or we were going to22

have SLED agents come in and testify, Your Honor,

that again some time the defendant found that shed.

We believe

23

24

There was forced entry to the shed.25
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we ' re going to be able to prove that the defendant1

used some type of instrument, such as a screw2

driver, to enter one of the doors to get into the3

shed.4

Once inside the shed, he did a number ofS

things, such as taking a T.V., propping it up and6

He took some items, somebegan to watch T.V.7

weapons that were in the shed that belonged to8

Captain Myers, such as a shotgun. He took the9

shotgun and took the time to cut off the stock and10

the barrel and spray paint the shotgun a different11

color. He spray painted it black.12

We're also going to be able to prove that the13

defendant was able to break into a blue pick-up14

truck that was at the scene. And once inside the15

pick-up truck, was trying probably to get that truck16

started so he could take off and he couldn't get it17

started.18

That evening, Your Honor, around seven about19

6:30 now, July the 18th, Captain Jimmy Myers, decided

he wanted to go out and visit his dad because it was

something he did and he tried to do everyday. He

went and saw his dad in Orangeburg. He left his

20

21

22

23

father's house around 6:55 and went out to his farm,

his property, which only took him about ten minutes

24

25
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to get to from his dad's place.1

We were going to prove that the defendant2

confronted Captain Jimmy Myers and shot him, at3

least eight times, but shot nine rounds at him. And4

the weapon he used, Your Honor, was a .22 caliber5

semiautomatic rifle that actually belonged to the6

victim that the defendant was able to arm himself7

with inside the shed. The weapon was already in the8

shed when the defendant broke in.9

The victim, Your Honor, suffered nine gunshot10

wounds most of which by themself were fatal. Three11

of the gunshot wounds were to the head.12

His body was on the floor, Your Honor. The

defendant then poured diesel fuel over the victim's

body, lit him on fire and other areas of the shed on

fire, we submit, to try to destroy evidence in this

13

14

15

16

17 case.

SLED got there and processed the scene later18

that night. What happened was Ms. Amy Myers, the

victim's wife, began to get concerned that her

husband hadn't come home that night. He wasn't

returning any of her pages so she went out looking

for Captain Myers. And she's the one who discovered

his body that night around 9:30, Sunday, July the

19

20

21

22

23

24

18th.25
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1 SLED came out, Your Honor, processed the scene.

They found a number of items missing, of course,2

such as the .22 caliber semiautomatic rifle. They3

also — most notably, everybody noticed that the4

victim's white Dodge Ram truck was missing from the

scene and that was the truck that the victim had

5

6

drove to his shed.7 It was a city issued police

truck.8

9 They also located a set of keys, Your Honor,

inside the shed that didn't belong there. They10

learned that night that those keys that were found

in the shed not far from the victim's body were the

11

12

keys that belonged to the Ford Expedition that13

Mr. Mahdi had car jacked earlier that morning that14

was left at the Hess station.15

SLED agents and officers from the sheriff'sIS

department went to go reinterview those two women17

that worked at the Hess station and they had those18

women do a composite of the person that they saw in19

that early morning before the murder. They did the20

composite, and this is early Monday morning, July

19th less than 12 hours after Captain Myers' body

21

22

That composite was faxed to the

State of Virginia, Lawrenceville, Virginia.

The authorities up in Lawrenceville, Virginia

was discovered.23

24

25
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recognized the composite. And the reason they knew

the facts up there is because of the stolen license

tags from Lawrenceville, Virginia on the red

Expedition. The officers up in Virginia then told

the SLED agents and Calhoun Sheriff's Office that

the man they might be looking for was Mikal Mahdi as

a result of that composite.

1

2

3

4

5

6

7

Sure enough, Your Honor, SLED agents then

tested the Expedition for fingerprints, lifted a

number of prints on the Expedition and a number of

prints off the license tag. Those fingerprints came

back to the defendant, Mr. Mikal Mahdi. A

8

9

10

11

12

nationwide BOLO was sent out to look for the13

defendant, Mikal Mahdi, possibly driving the

victim's Dodge Ram, city issued police truck.

14

15

We were also going to put up witnesses, Your
16

Honor, Mr. Dickerson and some police officers from

Jacksonville, Florida, that not long after the 19th

of July when the defendant was down in Florida, he

17

18

19

sold the murder weapon, the .22 caliber20

semiautomatic rifle to Mr. Dickerson. He also sold
21

the .380 caliber handgun he brought down with him

from Virginia to Mr. Dickerson.

Finally, Your Honor, on Wednesday, July 21st,

the defendant was spotted driving the victim5 s white

22

23

24

25
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Dodge police truck in Satellite Beach, Florida. The1

police tried to pull the truck over, the authorities2

from Satellite Beach tried to pull the vehicle over.3

The defendant exited the vehicle while it was still4

moving. A short foot chase ensued where the5

defendant was captured and finally brought back here6

to South Carolina.7

THE COURT: Are all of those facts true,8

Mr. Mahdi?9

DEFENDANT MAHDI: Most of them, Your Honor. It10

was a little dramatized.11

THE COURT: What facts stated by the Solicitor12

is not true — what facts are not true?13

It's so petty, they're14 DEFENDANT MAHDI:

insignificant. Your Honor?15

THE COURT: Yes, sir.16

I would like to say the facts17 DEFENDANT MAHDI:

yes, the facts were true, sir.18

THE COURT: Did you willfully, unlawfully and19

with malice aforethought kill James E. Myers by20

shooting him with a .22 caliber firearm here in21

Calhoun County as alleged in the indictment and as22

stated by the Solicitor?23

DEFENDANT MAHDI: Yes, sir, Your Honor.24

THE COURT: And did you, on or about July 18th,25
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2004, at around the same time and date as the1

murder, enter the building belonging to James E.2

Myers and Amy Tripp Myers without their consent,3

with intent to commit a crime therein? And while in4

the building or during the immediate flight or

leaving the building, were you armed with a deadly

weapon? And did you cause physical injury,

including the killing of Mr. Myers with the pistol

during this same burglary?

DEPENDANT MAHDX: Yes, sir, Your Honor.

5

6

7

8

9

10

And did you steal the officer's —11 THE COURT:

the 2003 Dodge Ram truck in the possession of the12

officer and owned by the City of Orangeburg?13

DEFENDANT MAHDX: Yes, sir, Your Honor.14

THE COURT: I'll accept the guilty plea. The15

case will proceed to the second phase of this trial,16

the sentencing phase of the trial.17

When will the State be ready to proceed?18

MR. EA.SCOE: Monday, Your Honor.19

THE COURT: And the defense?20

MR. WALTERS: We're prepared for Monday, Your21

22 Honor .

THE COURT: The sentencing phase will commence23

at 10:00 a.m. on Monday morning.24

MR. WALTERS: Thank you, Your Honor.25
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Court will be in recess until thatsentencing.1

time.2

MR. PASCOE: Thank you, Judge.3

MR. WALTERS: Thank you, Your Honor.4

THE COURT: Mr. Mahdi, if you will stand for5

me, please.6

Mr. Mahdi, having heard the closing arguments7

by the State and the defense counsel, I want to once

again give you an opportunity to address the Court

concerning any closing argument or statement that

you would like to make, if you care to make one.

DEFENDANT MAHDI: No, sir, Your Honor.

8

9

10

11

12

THE COURT: All right. You do not wish to13

address the Court regarding sentencing?14

DEFENDANT MAHDI: No, sir, Your Honor.15

THE COURT: All right. Thank you very much.16

(Whereupon, the proceedings were concluded17

for December 6, 2006.)18

(The following proceedings were held on19

December 8, 2006.)20

THE COURT: Mr. Walters, Mr. Koger, anything21

before we proceed?22

MR. WALTERS: No, sir, Your Honor.23

THE COURT: If the defendant will come forward24

for sentencing.25
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First, I want to commend Solicitor Pascoe and1

Deputy Solicitor Sorenson, as well as defense2

counsel, Mr. Walters and Mr. Koger, for your3

professional advocacy and the efficient manner in4

which you have handled this case.5

I also thank Mr. Hasty, the Clerk, and the6

courthouse staff, law enforcement and all of the7

witnesses for the courtesies and respect shown to8

the Court during this arduous proceeding.

I especially thank the, approximately, 400

9

10

citizens of Calhoun County who were summoned to jury11

duty and responded by appearing for this extremely

important and essential civic responsibility.

Now, I advise all present against any outbursts

of expression because some will agree and some will

12

13

14

15

disagree with the Court's decision,

the Court, however, must be maintained at all times.

The decorum of16

17

The defendant, Mikal Deen Mahdi, was indicted18

by the Grand Jury of Calhoun County for murder,

burglary second degree and grand larceny of a motor

vehicle, valued in excess of $5,000.

19

20

Pursuant to21

South Carolina Code Section 16-3-26, the Solicitor22

timely notified the defendant that he intended to

seek the death penalty as punishment for the murder

23

24

of James E. Myers.25
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On November 30th,- 2006, the defendant waived1

his right to a jury trial and pled guilty to all2

charges after the jury was seated, but not yet3

Mr. Mahdi acknowledged that he understood4 sworn .

that as a consequence of his guilty plea to murder5

while in the commission of burglary and grand6

larceny, that the Court would conduct a separate7

sentencing proceeding and determine whether he8

should be sentenced to life imprisonment without the9

possibility of parole or death.10

From December 4th through 6th, 2006, the Court

heard additional evidence in extenuation, mitigation

11

12

or aggravation of the punishment,

heard the arguments of counsel for or against the

sentence to be imposed,

to testify and to have the final closing argument

The Court also13

14

Mr. Mahdi waived his right15

16

regarding the sentence to be imposed.17

On December 6th, 2006, the Court requested and18

subsequently received memoranda from both counsel

for the State and counsel for the defense listing

19

20 .

all statutory and nonstatutory aggravating and

mitigating factors believed to have been established

by the evidence.

This order that I am publishing today is as a

21

22

23

24

result of the guilty plea and the separate25
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sentencing proceeding to determine whether the1

sentence of the defendant, Mikal Deen Mahdi, for the2

murder of James E. Myers should be life imprisonment3

without the possibility of parole or death.4

The facts are that in the early morning of July5

18th, 2004, after carjacking a vehicle in Columbia,6

South Carolina, the defendant pulled into the Wilco7

Travel Plaza off Interstate 26 in Calhoun County and8

attempted to use stolen credit or check cards —9

and/or check cards. Employees at the Travel Plaza10

called the Calhoun County Sheriff's Office reporting11

that the defendant was acting in a suspicious12

13 manner .

"When the sheriff's deputy arrived at the Travel14

Plaza, the defendant fled into the woods and15

eventually entered upon the land owned by James E.16

Myers and Amy Tripp Myers. Mr. Myers was an

Orangeburg Department of Public Safety captain who

was off duty, but on-call at the time.

Mr. Mahdi forcibly entered a shed located on

the land. When Captain Myers arrived at his

property, Mr. Mahdi was lying in wait.

Early that afternoon, Captain Myers and his

wife, Amy, returned to their home in Orangeburg

County from Edisto Beach after celebrating the

17

18

19

20

21

22

23

24

25
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birthdays of Amy, his sister and his daughter.

After returning home, he visited his father, who

1

2

lived a short distance away. Captain Myers left his3

father's home and stopped by his farm in Calhoun4

He went to the shed located on the farm as5 County .

he had done many times before.6

The shed was where he and his wife were7

married. The shed was where their — was their8

place of peace and serenity. And this shed held9

treasured memories and dreams of Captain Myers and10

his wife.11

On the premises was Mikal Deen Mahdi who shot

Captain Myers nine times with a .22 caliber

semiautomatic rifle that was stored in the shed.

12

13

14

Three of the bullets were to the head. The15

defendant poured diesel fuel over Captain Myers'

The defendant then stole

16

body and lit him on fire.17

Captain Myers' city issued truck and rifles and fled

to Florida.

18

19

On July 21st, 2004, the police department in20

Satellite Beach, Florida apprehended the defendant

after a chase. He was driving Captain Myers' truck.

Based upon the defendant's guilty plea,

testimony presented and other evidence in this case,

the Court finds and concludes as follows:

21

22

23

24

25
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The State alleges the following statutory

aggravating circumstances: One, that the murder of

1

2

Captain James E. Myers was committed while in the

commission of burglary in the second degree. Two,

3

4

the murder of Captain James E. Myers was committed5

while in the commission of larceny with the use of a6

deadly weapon. Mikal Been Mahdi pled guilty to7

murder, burglary in the second degree and grand8

9 larceny.

The State presented additional evidence during10

the sentencing proceedings concerning the manner in11

which the murder of James E. Myers occurred' while12

the defendant was committing these crimes. Further13

evidence was presented indicating that the defendant14

stole from the victim his police issued vehicle and15

two rifles, one of which was used to kill the16

I find that these two aggravatingvictim.17

circumstances were proven beyond a reasonable doubt.

The State alleges the following as additional

statutory aggravating circumstances: Three, that

the murder of Captain James E. Myers was committed

while in the commission of a robbery while armed

with a deadly weapon. Four, the murder of Captain

James E. Myers occurred during or because of the

performance of his official duties.

18

19

20

21

22

23

24

25

8:16-cv-03911-TMC-JDA     Date Filed 12/21/16    Entry Number 31-9     Page 318 of 403

A. 37a



1816

1732

There is strong evidence to suggest that items1

were taken from the person of Captain Myers,2

particularly since his police badge has never been

recovered. The evidence also suggests that a South

3

4

Carolina Law Enforcement Division investigative file

on the premises being worked on by Amy Tripp Myers,

5

6

then a SLED agent, had been disturbed during the7

time the defendant was alone in the shed. This is8

evidence that the defendant knew or should have9

known that he was on the premises of a person or10

persons involved in law enforcement.

I conclude, however, that the State has failed

11

12

to prove these two aggravating circumstances beyond13

a reasonable doubt; therefore, I have neither14

considered nor given any weight to these two15

allegations as aggravating circumstances.

The State also alleges the following

16

17

nonstatutory aggravating circumstances . The State18

presented compelling evidence of prior and19

subsequent bad acts of the defendant, which are

relevant to show his bad character, evil nature and

20

21

malignant heart. These incidents covered a period

of over eight years showing the defendant committing

a series of crimes, including housebreaking,

stealing guns, robbing people, selling crack

22

23

24

25
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cocaine, vandalism and malicious wounding.1

These bad acts are summarized as follows: On2

January 7th, 1998, while in the Virginia Department

of Juvenile Justice' for grand larceny and breaking

3

4

and entering, Mr. Mahdi, then 14 years of age,5

conveyed to a counselor doing an evaluation profile6

that his only strength was robbing people.7

On June 30th, 1998, Mr. Mahdi, then 15 years8

old, was involved in an over nine-hour standoff with9

the Brunswick County, Virginia Sheriff's Department10

who was attempting to execute an order on the11

defendant to return him to a juvenile detention12

facility when Mr. Mahdi made the comment, according

to Brunswick County Sheriff James Woodley, that, I'm

going to kill a cop before I die.

On November 23rd, 2000, the defendant, then 17

13

14

15

16

years of age, attempted to grab the gun of a

Richmond, Virginia Police Officer who was attempting

to arrest Mr. Mahdi on a vandalism charge for

17

18

19

slashing his- mother's automobile tires. During this20

arrest, Mr. Mahdi commented, according to Officer21

Mike Koehler, that he should have killed that crazy22

bitch, referring to his mother.

On April 17th, 2001, then 18 years old, while

attempting to break into an apartment in Richmond,

23

24

25
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Virginia/ Mr. Mahdi stabbed Moises Rivera/ a
1

maintenance supervisor/ five times , resulting in a

felony conviction for malicious wounding. Mr. Mahdi

2

3

received a 15 year prison sentence suspended to the
4

service of 39 months to be followed by 15 years of
5

probation .6

During each of these periods of incarceration/
7

Mr. Mahdi 's behavior was maladaptive, assaultive and
8

demonstrated an utter disrespect for authority.
9

including threatening the life of a detention
10

officer.11

¦¦¦' Following Mr. Mahdi' s release on probation on

May 12th, 2004, his criminal activities escalated

during a crime spree that resulted in his killing

Christopher Jason Boggs during a robbery of an Exxon

Station in Winston-Salem, North Carolina on July

12

13

14

15

16

15th, 2004.. Mr. Mahdi shot Mr. Boggs twice in the

face at pointblank range with a weapon that had been

stolen from his grandmother's neighbor's house in

17

18

19

Lawrenceville, Virginia.20

On July 18th, 2004, three days later at

approximately 3:30 a.m., Mr. Mahdi carjacked Corey

Pitts' automobile in Columbia, South Carolina using

21

22

23

a chrome plated handgun.24

Following his murder of Captain Myers,
25
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Mr. Mahdi was apprehended on July 21st, 2004 in

Satellite Beach, Florida, after jumping out of

1

2

Captain Myers* city issued truck armed with a Ruger3

.223 assault rifle belonging to the Orangeburg

Department of Public Safety.

Following his arrest, Mr. Mahdi stated that,

4

5

6

according to Sergeant Darren Frost of the Satellite7

Beach Police Department, that he did not shoot8

Sergeant Frost only because the gun was stuck in a9

three shot burst and he did not think he could shoot10

him, the other cop, referring to the other police11

officer, and the F'ing dog.12

While in safekeeping in the South Carolina13

Department of Corrections awaiting this trial,14

Mr. Mahdi made numerous threats to kill various15

department employees.16

I find that the State has established by clear17

and convincing evidence the defendant's bad18

This evidence is ancharacter and propensities.19

important consideration to the Court in assessing20

the defendant's characteristics, but not as proof of

any alleged statutory aggravating circumstances.

I have considered all of the mitigating

circumstances and nonmitigating circumstances argued

by the defense, as well as other mitigating

21

22

23

24

25
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circumstances supported by the evidence. Defense
1

counsel argues that the defendant's youth should be
2

considered by the Court in determining the
3

appropriate sentence to be imposed.
4

Mikal Deen Mahdi was 21 years old at the time
5

of the murder of Captain Myers. When last tested at

age 14, the defendant's IQ was 108, slightly above

average. While this is a young age for such a

serious crime, Mikal Deen Mahdi began his criminal

career at an early age having entered the Virginia

Department of Juvenile Justice at age 14. He is

experienced in the world of crime. By the time he

committed these crimes, Mr. Mahdi was well aware of

6

7

8

9

10

11

12

13

• the severity of his crimes and the possible
14

15 consequences .

I have considered the defendant's young age,
16

but I have not afforded it great weight in reaching

There is nothing about Mr. Mahdi1 s age

17

my decision.

or mentality that in any way mitigates, excuses or

18

19

lessens his culpability and neither should it be

given any significant weight in the Court's ultimate

decision as to his sentence.

20

21

22

I have also given consideration to what the
23

defense contends to be the defendant ' s turbulent and
24

In reviewing
transient childhood and upbringing.

25
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the testimony of Marjorie Hammock, the defense's1

clinical social worker expert, there's no reference2

to physical or sexual abuse suffered by the3

defendant. In addition, records of the Virginia4

Department of Juvenile Justice indicates that the5

defendant's father, brother and grandmother6

continually expressed great care and concern for his7

well-being.8

While Mr. Mahdi's family life may have been9

less than ideal, particularly without the presence

of a loving and caring mother, I do not believe that

his difficult childhood and family life contributed

10

11

12

in any significant way to his senseless criminal

activities; therefore, while I have considered this

13

14

statutory — this nonstatutory mitigating

circumstance, I do not believe that it should be

given any significant weight in the Court's ultimate

decision as to the sentence .to be imposed.

The defense presented testimony from Mr. James

15

16

17

18

19

Akin, a prison adaptability expert,

highly credential expert, testified concerning Mr.

Mahdi's potential adaptability to prison life.

I have considered and reviewed Mr. Mahdi's

Mr . Akin , a20

21

22

23

records regarding his prior behavior in various24

correctional institutions. He has consistently been25
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disruptive and uncooperative and has threatened to
1

kill prison employees. Officers have repeatedly
2

found homemade weapons, ropes and other contraband
3

in the defendant's cell.4

During this trial, the defendant brought a
5

homemade handcuff key into the courthouse with the
6

intent of using it, if possible, to escape, thus,

posing a serious threat to courtroom security. The

Sheriff of Calhoun County testified that Mr. Mahdi

stated to him that he made the key while being

housed and monitored at the State's highest security

7

8

9

10

11

level facility.12

While Mr. Akin gave impressive testimony, based
13

on Mr. Mahdi' s behavior in correctional institutions
14

throughout his adolescence and adult years, I do not

believe that he is sufficiently adaptable to prison

life for this nonmitigating circumstance to be given

15

16

17

any . significant weight in the Court's ultimate

decision as to the sentence to be imposed.

18

19

The defense further argues a nonstatutory
20

mitigating circumstance — argues as a nonstatutory

mitigating circumstance that the Court should

consider the defendant's guilty plea in determining

the appropriate sentence to be imposed.

The defendant ' s guilty plea occurred during the

21

22

23

24

25
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fourth day of his trial following jury selection,

This was one day

following his attempted escape through the use of a

homemade key.

1

but prior to the jury being sworn.2

3

In addition, Mr. Mahdi has failed to4

demonstrate any remorse for his actions at any point5

in time known to this Court. Therefore, I conclude6

that no significant weight should be given to this7

nonstatutory mitigating circumstance and the Court's8

ultimate decision as to the sentence to be imposed.

As to victim impact, Mikal Deen Mahdi murdered

9

10

a husband, a father, a grandfather, a son and a11

friend of many. Captain Myers was a well-respected12

police officer, an outdoorsman, a mentor and a13

treasured jewel of humanity. Mikal Deen Mahdi14

burglarized Captain Myers' farm shed and stole his15

family's sense of security and serenity. He robbed16

the Myers' family and their many colleagues and17

friends of their right to peaceful enjoyment of18

life.19

In considering the appropriate sentence to be20

imposed, I'm acutely aware that I am being called

upon to determine what few of my brethren and

sisters on the beach have been called upon to do.

It is being the sole judge of whether Mr. Mahdi

should be sentenced to life imprisonment without the

21

22

23

24

25
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possibility of parole or death by electrocution or1

It is an awesome task, which I dolethal injection.2

not take lightly.3

United States Supreme Court Justice Potter4

Stewart referred to the penalty of death in the case5

of Furman versus Georgia as being different from all

other forms of criminal punishment, not in degrees,

It is unique in its total

6

7

but in kind.8

It is unique in its rejection ofirrevocability .9

rehabilitation as a basic purpose of criminal10

And it is unique, finally, in its absolutejustice.11

renunciation of all that is embodied in our concept12

of humanity.13

My challenge and my commitment throughout my

judicial career has been to temper justice with

mercy and to seek to find the humanity in every

14

15

16

defendant that I sentence. That sense of humanity17

seems not to exist in Mikal Deen Mahdi.18

The State pleads for justice.

In evaluating these two ideals, I am

Mr, Mahdi' s plea19

is for mercy.20

reminded of my duty-sworn oath to preserve, protect21

and defend the Constitution of this state and of the22

United States of America. The obligation that I23

have applies not only to Mikal Deen Mahdi, but as

importantly, it is an obligation that I have to all

24

25
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of the citizens of the State of South Carolina. The1

2 State and the defendant are entitled to justice.

Today, the defendant also seeks mercy, the same

mercy that perhaps Captain James E. Myers sought for

an instant before Mikal Deen Mahdi fired nine

3

4

5

bullets into Captain Myers' body from one of Captain

Myers' prized weapons before setting his body on.

fire with matches and diesel fuel belonging to

Captain Myers. In extinguishing the life, hope and

dreams of Captain Myers in such a wicked, depraved

and consciousless manner, the defendant, Mikal Deen

6

7

8

9

10

11

Mahdi, also extinguished any justifiable claim to12 *

receive the mercy he seeks from this Court.

In considering all of the evidence in this

case, I have concluded that the only appropriate

punishment for the murder of Captain James E. Myers

is death. As to burglary second degree and grand

larceny, the sentence is 15 years and ten years

respectively, consecutive to the sentence for murder

13

14

15

16

17

18

19

and consecutive to each other.20

I find, as an affirmative fact, that the21

evidence in this case warrants the imposition of the22

death penalty and that its imposition is not a

result of prejudice, passion or any o.ther arbitrary

23

24

It is, therefore, the judgment of the law25 factor.
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and the sentence of the Court that you, the1

defendant, Mikal Deen Mahdi, be taken to the South2

Carolina Department of Corrections, henceforth, to

be kept in close and safe confinement until the 8th

day of February 2007, upon which day, between the

hours of 6:00 a.m. and six o'clock p.m., that you,

¦3

4

5

6

the defendant, Mikal Deen Mahdi, shall suffer death7

in the manner provided by law. May God have mercy8

on your soul.

The execution of his sentence will be stayed

pending the automatic appeals and reviews as

required by law. This court is adjourned.

9

10

11

12

13

14

END OF PROCEEDINGS15

16

17

18

19

20

21

22

23

24

25

8:16-cv-03911-TMC-JDA     Date Filed 12/21/16    Entry Number 31-9     Page 329 of 403

A. 48a



I84Z

STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL

SESSIONS

)
)COUNTY OF CALHOUN

) Indictment Nos.: 2004-GS-09-242

2004-GS-09-243

2004-GS-09-244
)The State of South Carolina

)
)v.

) SENTENCING ORDER

)Mikal Deen Mahdi,

)
)Defendant.

</>o

r->¦ ¦ ; -n

CO

Ti
Thank you. Please be seated. u n

¦¥?
—.

Good Afternoon.
on

o

First, I commend Solicitor Pascoe, Deputy Solicitor Sorenson, and Defense

Counsel Mr. Walters and Mr. Koger for your professional advocacy and efficient manner

I also thank the Clerk, Mr. Hasty, and thein which you have handled this case.

Courthouse staff, law enforcement and all of the witnesses for the courtesies and respect

shown the Court during this arduous proceeding. I especially thank the approximately

400 citizens of Calhoun County who were summoned to jury duty and responded by

appearing for this extremely important and essential civic responsibility.

I advise all present against any outbursts of expression. Some will agree. Some

will disagree. The decorum of the Court, however, must be maintained at all times.

The Defendant, Mikal Deen Mahdi, was indicted by the Grand Jury of Calhoun

County for murder, burglary second degree and grand larceny of a motor vehicle valued

in excess of five thousand dollars ($5000.00).

ATTESj7RUfe C0PY

' KENNETH Hftbijt
CLERK OF COURT
CALHOUN COUNTY

i V
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Pursuant to South Carolina Code § 16-3-26, the Solicitor timely notified the

Defendant that he intended to seek the death penalty as punishment for the murder of

James E. Myers. On November 30, 2006, the Defendant waived his right to a jury trial

and pled guilty to all charges after the jury was seated but not yet sworn. Mr. Mahdi

acknowledged that he understood that as a consequence of his guilty plea to murder while

in the commission of a burglary and grand larceny that the Court would conduct a

separate sentencing proceeding and determine whether he should be sentenced to life

imprisonment without the possibility ofparole or death.

From December 4-6, 2006, the Court heard additional evidence in extenuation,

mitigation, or aggravation of the punishment. The Court also heard the arguments of

counsel for or against the sentence to be imposed. Mr. Mahdi waived his right to testify

and to have the final closing argument regarding the sentence to be imposed.

On December 6, 2006, the Court requested and subsequently received memoranda

from both counsel for the State and counsel for the Defendant listing all statutory and

non-statutory aggravating and mitigating factors believed to have been established by the

evidence.

This Order is as a result of the guilty plea and the separate sentencing proceeding

to determine whether the sentence of the Defendant, Mikal Deen Mahdi, for the murder

of James E. Myers should be life imprisonment without the possibility of parole or death.

FACTS

In the early morning of July 18, 2004, after carjacking a vehicle in Columbia,

South Carolina, the defendant pulled into the Wilco Travel Plaza off Interstate 26 in

£tA/

2J
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Calhoun County and attempted to use stolen credit and/or check cards. Employees at the

Travel Plaza called the Calhoun County Sheriff s Office reporting that the defendant was

acting in a suspicious manner. When the Sheriffs deputy arrived at the Travel Plaza, the

defendant fled into the woods and eventually entered upon land owned by James E.

Myers and Amy Tripp Myers. Mr. Myers wa.s an Orangeburg Department of Public

Safety Captain, who was off duty, but on call at the time. Mr. Mahdi forcefully entered a

shed located on the land. When Captain Myers arrived at his property, Mr. Mahdi was

lying in wait.

Earlier that afternoon, Captain Myers and his wife Amy returned to their home in

Orangeburg County from Edisto Beach after celebrating the birthdays of Amy, his sister

and his daughter. After returning home, he visited his father who lived a short distance

away. Captain Myers left his father's home and stopped by his farm in Calhoun County.

He went to the shed located on the farm as he had done many times before. This shed

was where he and his wife were married; this shed was their place of peace and serenity;

and this shed held treasured memories and dreams of Captain Myers and his wife. On the

premises was Mikal Deen Mahdi who shot Captain Myers nine times, with a .22 caliber

semiautomatic rifle that was stored in the shed. Three of the bullets were to the head.

The defendant poured diesel fuel over Captain Myers's body and lit him on fire. The

defendant then stole Captain Myers's city issued truck and rifles and fled to Florida. On

July 21, 2004, the police department in Satellite Beach, Florida apprehended the

defendant after a chase. He was driving Captain Myers's truck.

Based upon the defendant's guilty plea, testimony presented, and other evidence

in the case, the court finds and concludes as follows:

QoJ

1*1 I
a
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AGGRAVATING CIRCUMSTANCES

The State alleges thefollowing statutory aggravating circumstances:

1. The murder of Captain James E. Myers was committed while in the

commission of burglary in the 2nd degree.

2. The murder of Captain James E. Myers was committed while in the

commission of larceny with use of a deadly weapon.

j

Mikal Mahdi pled guilty to Murder, Burglary in the 2 degree and Grand

Larceny. The State presented additional evidence during the sentencing proceedings

concerning the manner in which the murder of James E. Myers occurred while the

Defendant was committing these crimes. Further evidence was presented indicating that

the Defendant stole from the victim his police issued vehicle and two rifles - one of

which was used to kill the victim. I find that these two aggravating circumstances were

proven beyond a reasonable doubt.

The State alleges the following as additional statutory aggravating circumstances:

3. The murder of Captain James E. Myers was committed while in the

commission of robbery while armed with a deadly weapon.

4. The murder of a Captain James E. Myers occurred during or because of the

performance of his official duties.

There is strong evidence to suggest that items were taken from the person of

Captain Myers, particularly his police badge that was never recovered. The evidence also

suggests that a South Carolina Law Enforcement Division (SLED) investigative file on

the premises being worked on by Amy Tripp-Myers, then a SLED agent, had been

disturbed during the time the Defendant was alone in the shed. This is evidence that the

Defendant knew or should have known that he was on the premises of a person or

4 >i
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persons involved in law enforcement. I conclude, however, that the State has failed to

prove these two aggravating circumstances beyond a reasonable doubt. Therefore, I have

neither considered nor given any weight to these two allegations as aggravating

circumstances.

The State also alleges thefollowing non-statutory aggravating circumstances:

Characteristics of the Defendant

The State presented compelling evidence of prior and subsequent bad acts of the

Defendant which are relevant to show his bad character, evil nature and malignant heart.

These incidents covered a period over eight years showing the Defendant committing a

series of crimes, including housebreaking, stealing guns, robbing people, selling crack

cocaine, vandalism and malicious wounding. These bad acts are summarized as follows:

On January 7, 1998, while in the Virginia Department of Juvenile Justice for

grand larceny and breaking and entering, Mr. Mahdi, then 14 years of age, conveyed to a

counselor during an evaluation profile, that his only strength was robbing people. On

June 30, 1998, Mr. Mahdi, then 15 years old, was involved in an over 9 (nine) hour

standoff with the Brunswick County Virginia Sheriffs Department who was attempting

to execute an Order to return the Defendant to a juvenile detention facility, when Mr.

Mahdi made the comment according to Brunswick County Sheriff James Woodley that

"I'm gonna kill a cop before I die." On November 23, 2000, the Defendant then 17 years

of age, attempted to grab the gun of a Richmond, Virginia, police officer who was

attempting to arrest Mr. Mahdi on a vandalism charge for slashing his mothers

automobile tires. During this arrest, Mr. Mahdi commented, according to Officer Mike

CmJ

5 c< j
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Koehler that he "should have killed that crazy bitch," referring to his mother. On April

17, 2001, then 18 years old, while attempting to break into an apartment in Richmond,

Virginia, Mr. Mahdi stabbed Moises Rivera, a maintenance supervisor, five (5) times,

resulting in a felony conviction for malicious wounding. Mr. Mahdi received a fifteen

(15) year prison sentence suspended to the service of thirty-nine (39) months to be

followed by fifteen (15) years of probation.

During each of these periods of incarceration, Mr. Mahdi' s behavior was

maladaptive, assaultive, and demonstrated an utter disrespect for authority, including

threatening the life of a Detention officer.

Following Mr. Mahdi's release on probation on May 12, 2004, his criminal

activities escalated during a crime spree that resulted in his killing Christopher Jason

Boggs during a robbery of an Exxon Station in Winston Salem, North Carolina on July

Mr. Mahdi shot Mr. Boggs twice in the face at point blank range with a15, 2004.

weapon that had been stolen from his grandmother's neighbor's house in Lawrenceville,

On July 18, 2004, three days later at approximately 3:30 a.m., Mr. MahdiVirginia.

carjacked Corey Pitts in Columbia, South Carolina using a chrome plated handgun.

Following his murder of Captain Myers, Mr. Mahdi was apprehended on July 21, 2004

in Satellite Beach, Florida after jumping out of Captain Myers city-issued truck armed

with a Ruger .223 assault rifle belonging to the Orangeburg Department of Public Safety.

Following his arrest, Mr. Mahdi stated according Sergeant Darren Frost of the Satellite

Beach Police Department that he did not shoot Sergeant Frost only because the gun was

stuck in a three shot burst and he did not think he could shoot him, the other cop,

referring to the other police officer, and the f ing dog. While in safekeeping in the South

tvj
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Carolina Department of Corrections awaiting this trial, Mr. Mahdi made numerous

threats to kill various Department employees.

I find that The State has established by clear and convincing evidence the

Defendant's bad character and propensities. This evidence is an important consideration

to the Court in assessing the Defendant's characteristics, but not as proof of any alleged

statutory aggravating circumstance.

MITIGATING CIRCUMSTANCES

I have considered all statutory mitigating circumstances and non-statutory mitigating

circumstances argued by the Defense as well as other mitigating circumstances supported

by the evidence.

Statutory Mitigating Circumstance

Defense counsel argues that the Defendant's youth should be considered by the

court in determining the appropriate sentence to be imposed. Mikal Deen Mahdi was

twenty-one (21) years old at the time of the murder of Captain Myers. When last tested

at age 14, the Defendant's IQ was 108 - slightly above average. While this is a young

age for such a serious crime, Mikal Deen Mahdi began his criminal career at an early age,

having entered the Virginia Department of Juvenile Justice at age 14. He is experienced

in the world of crime. By the time he committed these crimes, Mr. Mahdi was well

aware of the severity of his crimes and the possible consequences.

7 <A

8:16-cv-03911-TMC-JDA     Date Filed 12/21/16    Entry Number 31-9     Page 351 of 403

A. 55a



1849

I have considered the defendant's young age, but I have not afforded it great

weight in reaching my decision. There is nothing about Mr. Mahdi's age or mentality

that in any way mitigates, excuses, or lessens his culpability and neither should it be

given any significant weight in the Court's ultimate decision as to his sentence.

Non-Statutory Mitigating Circumstances

I have also given consideration to what the defense contends to be the

Defendant's turbulent and transient childhood and upbringing. In reviewing the

testimony of Margie Hammock, the Defense's clinical social worker expert, there is no

reference to physical or sexual abuse suffered by the Defendant. In addition, records of

the Virginia Department of Juvenile Justice indicate that the Defendant's father, brother,

and grandmother continually expressed great care and concern for his well-being. While

Mr. Mahdi's family life may have been less than ideal particularly without the presence

of a loving and caring mother, I do not believe that his difficult childhood and family life

contributed in any significant way to his senseless criminal activities. Therefore while I

have considered this non-statutory mitigating circumstance, I do not believe that it should

be given any significant weight in the Court's ultimate decision as to the sentence to be

imposed.

The Defense presented testimony from Mr. James Aiken, a prison adaptability

Mr. Aiken, a highly credentialed expert, testified concerning Mr. Mahdi'sexpert.

potential adaptability to prison life.

I have reviewed and considered Mr. Mahdi's records regarding his prior behavior

He has consistently been disruptive andin various correctional institutions.

Cm/'
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uncooperative and has threatened to kill prison employees. Officers have repeatedly

found homemade weapons, ropes and other contraband in the Defendant's cell. During

this trial, the Defendant brought a homemade handcuff key into the courthouse with the

intent to use it, if possible to escape, thus posing a serious threat to courtroom security.

The Sheriff of Calhoun County testified that Mr. Mahdi stated to him that he made the

key while being housed and monitored at the State's highest security level facility.

While Mr. Aiken gave impressive testimony, based on Mr. Mahdi's behavior in

correctional institutions throughout his adolescence and adult years, I do not believe that

he is sufficiently adaptable to prison life for this non-mitigating circumstance to be given

any significant weight in the Court's ultimate decision as to the sentence to be imposed.

The defense further argues as a non-statutory mitigating circumstance that the

Court should consider the Defendant's guilty plea in determining the appropriate

sentence to be imposed. The Defendant's guilty plea occurred during the fourth day of

his trial, following jury selection but prior to the jury being swom. This was one day

following his attempted escape through the use of the homemade key. In addition, Mr.

Mahdi has failed to demonstrate any remorse for his actions at any point in time known to

the Court. Therefore, I conclude that no significant weight should be given to this non

statutory mitigating circumstance in the Court's ultimate decision as to the sentence to be

imposed.

OjJ
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VICTIM IMPACT

Mikal Deen Mahdi murdered a husband, father, grandfather, son, and friend to

many. Captain Myers was a well-respected police officer, an outdoorsman, a mentor and

a treasured jewel of humanity. Mikal Deen Mahdi burglarized Captain Myers's farm

shed and stole his family's sense of security and serenity. He robbed the Myers family

and their many colleagues and friends of their right to peaceful enjoyment of life.

SENTENCING RATIONALE

In considering the appropriate sentence to be imposed, I am acutely aware that I am being

called upon to determine what few of my brethren and sisters on the bench have been

called upon to do. It is being the sole judge of whether Mr. Mahdi should be sentenced to

life in prison without the possibility of parole or death by electrocution or lethal injection.

It is an awesome task - which I do not take lightly.

United States Supreme Court Justice Potter Stewart referred to the penalty of

death in the case of Furman v. Georgia as being different from all other forms of criminal

punishment, not in degrees but in kind. It is unique in its total irrevocability; it is unique

in its rejection of rehabilitation as a basic purpose of criminal justice; and it is unique,

finally, in its absolute renunciation of all that is embodied in our concept of humanity.

My challenge and commitment throughout my judicial career has been to temper

justice with mercy and to seek to find the humanity in every defendant that I sentence.

That sense of humanity seems not exist in Mikal Deen Mahdi.

(>iA/
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The State pleads for justice- Mr. Mahdi's plea is for mercy.

In evaluating these two ideals, I am reminded of my duly sworn oath to preserve,

protect, and defend the Constitution of this State and the United States of America. This

obligation that I have applies not only to Mikal Dean Mahdi but as importantly it is an

obligation that I have to all the citizens of the Sate of South Carolina.

The State and the Defendant are entitled to justice. Today, the Defendant also

seeks mercy- the same mercy that perhaps Captain James E. Myers sought for an instant

before Mikal Deen Mahdi fired nine bullets into Captain Myers' body from one of

Captain Myers's prized weapons, before setting his body on fire with matches and diesel

fuel belonging to Captain Myers.

In extinguishing the life, hope, and dreams of Captain Myers in such a wicked,

depraved and conscienceless manner, the Defendant Mikal Deen Mahdi also

extinguished any justifiable claim to receive the mercy he seeks from this Court.

In considering all of the evidence in this case, I have concluded that the only

appropriate punishment for the murder of Captain James E. Myers is death. As to

Burglary 2nd degree and Grand Larceny, the sentence is fifteen years and ten years,

respectively, consecutive to the sentence for murder and consecutive to each other.

AFFIRMATIVE FINDING

I find as an affirmative fact that the evidence in this case warrants the imposition

of the death penalty and that its imposition is not a result of prejudice, passion, or any

other arbitrary factor.

C^Aj
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It is therefore the judgment of the law and the sentence of the Court that you the

Defendant Mikal Deen Mahdi be taken to the South Carolina Department of Corrections,

henceforth to be kept in close and safe confinement, until the 8th day of February 2007,

upon which day, between the hours of 6:00 a.m. and 6:00 p.m., that you the Defendant

Mikal Deen Mahdi shall suffer death in the manner provided by law. May God have

mercy on your soul.

The execution of the sentence will be stayed pending the automatic appeals and

reviews as required by law.

THIS COURT IS ADJOURNED.

December 8, 2006
Clifton Newman

Presiding Judge
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