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QUESTIONS: PRESENTED:

I Whethex the Bifth Cideuits cursery; review
rather than the propér de novo review resulted
it a misapplication of the provision of
U.S.8,6. § 3Bl.2 denying Melvin vVasquez a
four-level mitigating role adjustuient .
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‘PRAYER

The: petiticner, Melvin Vasguesz, fHeIEinaﬁter' “Wasguaz*)
respectfully prays that a writ of certiorari be granted to review
the judgment and opinion §f the United States Court of Appeals for
the Pifth Clrcuit issued en June 20, 2018.

OPINIONE BELOW

©n June 20; 2018, the United States Court of Appeals for the
Fifth Clroulk entered dits judgment rand{,opinion.‘anq af Firmed

Vasquez's conviction. United States v. Melvin Vasquez, 728 Fed.

Appx.323, 2018 LEXIS 16810 (Sth Cir. June 20, 2018) (unpublished). A
copy of the Fifth Circuit’s opinion‘affirming‘the conviction is
atbtached as Appendix A to this petition. No petdtion for xehearing
was filed.

A copy of the judgment and gentence of the district court is

attached as appendix B. United States v. Melvin vasquez Cr. No.

7117:CR:00436-2 -(3,D, TeX. August 17, 2017). The district court

did mot issue a written opinibn in this case,




NURISDICTION.

On June 20, 2018, the Uhited States Court:of3Appeals for the
Fifth Circuit egntered its 3judgment and opinion affirming the
judgment of ‘conviction and sentence in this case.

This pétiﬁion'is‘ﬁiled,within.ninepy days after Entry: of the
judgment. See. Sup. ‘Ct. R, '13.1. Jurisdictioh of thé Court is

invoked under Bection 1254{1), Title 28, United States. Code.

FEDERAL STATUTES INVOLVED

§3B1.2. "Mj.t‘i‘g‘a'ting 'Role

as follows,

(2) If the dafendant was a minimal partlclpant in any
eximinal activzty,

decrease by 4 levels.

b) If the defendant was a ‘minor participant in .any
.criminal activity,

decrease by 2 levels.

STATEMENT OF THE CASE

A. ‘Course of Procesgdings

Melvin Noel Vasquéz, -along wikth two cordefendénts; Johnathan
Ricarde Alvarez, and Oscay Diaz were charged 1h a two count
indictment with Count One, with conspiracy to possess with intent
to distzibute 500 grams or more, that ig, approximately 5 kilograms

ok methamphetami_nef in wviolation of 21 U.S.C. 846, 21 0.9.¢,

§§841(a) (1) and (b} (1) (R). Count Two charged Vasquez, Alvarez,
2 .




andl Diaz with possession with intent to distribute 500, grams or
more, that is, approximately S kilogiams of mebhamphetamine ip
violation of 21 1.5.Cy 55841{a).(1) and (b){1)( &) and 18 U.5.C. §
2,

Vasquez entered a plea agreement with the government wherein
he agreed to plead guilty Lo Count Two of the indictment. TIn
exchange, thée government agreed ko recommend. a ‘two-level decrease
in sentencing points 1f her were Lo denionstrate acceptance of
régponsibility. The govérnment also agreed to dismiss. Count One of
the Indictment at the time of sentencing.

‘Ot May 31, 2017, Vasquez, Alvarez, and Diaz éntered a pleas of
guilty to:Count Two possession with intent te distribute 500 graiis
or more, thakt is, approximately 5 kilograms of methamphetamine in
violation of 21 U.5.C: §8841(a) (1), (b) (1)( ©) and 18 v.8.¢. § 2.

B. Statement of Ehe Fadts

The government. proffered the following ae the factual basis of
the gquilky. pleas:

-On December 17, 2016, an undercover Agent received

a call from Alvarez, identified @t the. timg as
Johnathan, Alvarez agreed to aell the undercover -Agent
5' kilograms of methamphatamine and 1 kilogram of ‘brown
tar heroin for $60, 00. During this time, the
undercovexr Agent sommunicated via phone and text
megsage. The agreement was to provide the
.methamphetamine £izrst and then the heroln.

On December 9, 2016; Johnathan Alvarez called From
a 956 number for the courier in Houston, Texas. The
undercover Agent then called the ecourier at an 8a2
prefix numher, as. provided by—Mr Alvarez. The
underqover Agent then met with codefendants, Melvin
Vaaquez, Qscaxr Diaz, at .a Home Depot parking lot in

3




-Houaton, Texas, and obtained methamphetamine.

After the ‘meeting, Vasquez and Diaz were arrested
and' 5 kilograms of methamphetamine was Belzed by law
enforcement, Johnathan Alvarez brckered the.
transacticn &nd ‘Oscar Diaz and Melvin Noel Vaaquez
delivered the narostics to ‘the undercover Agent‘ As
guch, each Defendarnit knowingly and 1ntentionally
violated the law of thelr own free will and volition.

when Vasgghez wag: asked whether hé agreed wikh the
government’s rendition of the factual basis for his plea, Mr,
Vasquez stated that he did in fact agree with it: Vasquez
assured the court that, when he went to the mesting, he knew that
he was delivering drugs. He &lso confirimed that he knéw that he
was deélivering dn amount ‘that was tiok just‘forfgersongl use’, but
that was an amount for distribution,

Q. The Sentencing

A Presentence Investidgation Report (PST) was préepared using
the 2016 edition of the sénténcing guidelines. The United
States Sentencing Cgmmissiqn Guideking for CHunt Two, a
vieolation. of 2i U.5.C: § 841la} (1), 84l(b} (1) {A) and 18 U.S.C. §
2 is found in U.8:8.G. § 2D1.1, The Base OFfénse Level in this
casé was Bet dt a level of 3%8. Pursuant to U.S.5.G. §
2DL1.4(c) (2),; at least 15 kilograms.but less' than 45 kilograms of
methamphetaminie, sstablishes the offénsé level at 35. This
guldeling dnstructs that the basé offense level is determined by

the type and guantity of illicit contrelled substance

attributable to the Yelévant conduct findings for this defendant,




pursuant to UW.8.S.G. § 1BL.3(a) (1) (B).

Vasquez wad  held &ccoéuntable for to 17.06 kilograms hnet
weight of methamphetamine, to include 4.89 kilograms net weight of
erystal methamphetaminé and 210,17 Kilograms net weight of
methampletamine oil seized on Decetber 9, 2016, and 2 kilograms
grogs -we.t,‘i;ght of crystal methamphetamine previously delivered to
uinidentified. co-conspirators, The entire amount. of drugs seilzed in
this eases was submitted for labordtory andlysis: however, only
samplgs of the crystal and liquid methamphetamine were tested to
confirm the substance as methamphetaming. Therefore, the purity
level wae unknown. Redarding the 2 kilograme gross weight of
erystal methamphetamine previously delivered to unidentifiéd co-
conspirators that was niot seized a 5% reduction {0.1 ?ki’iot_:[ra,msj for
wrapping results in a net weight of 1.9 kilograiis, Therefore,
Vasquez was held accountable for a total ‘of 16 .96 ]é‘ilograms net
welght of méthamphetamine.

A two-level dincrease was added pursuant to U.S5.8:G. 3§
2D%.1 {b) {5). Unider  U.S.8.G. § éﬁi-‘.if{—bj';{‘S),f if the offense
involved the: importation or manufacture of methamplietamine, the
base offénse level should be inCreased by two. levels. According
to the government; Vasquez weported that -Diaz obtained the
methamphet,a_t_mi'r;e' from “Sefior,” an unidentified co-conspirator in
Mexicd, Furthermora, &ccording to the government, Alvarez stated

he had to report to the unidentified coconspirators in Mexico

regarding ;the lost drug load.




An additional two=level increase was added pursuant to
U.S.S.G. § 2D1,1(b) (12}, Under U.§.8.G. § 2p1.1(b){12) , if the
methamphetamine, the offénse lével should be dngreased by two
levels., Aceording to. the government; Diaz rentéd an apartment.
wherein-he=processed methanphetamine ¢il ihfo-crystalized“fbrm‘for
distributien. Vasquez resided at‘fhe-agartmﬁnt for two weeks to
asgist Diaz in the methamphetamine distribution. The apartment only
had two mattresses, a,Stéreo‘and;Eelevisicnven‘thg'flchL a small
table in the kitechen, a small shrine, a propane tank, a burner,
metal traye and other paraphernalia to crystalize liquid
methamphetamine., There were only few articlés of clothing and
toiletries. According to. the govérnment, it appeared that Oscax
piaz maintained the apartment for the primary purpose of storing
and distributing methamphetamine.

Vasquez had no crimimal history points asgessed against him,
and a score of zero results in a criminal History Score of level 1,

Beforé the applicdtion of any objections by Vasquez, with a Total
Offense Level of 38 and a Criminal History Category of I, the
guideling range of imprisonmert resulted in. 235-293 months of
imprisonment.

Vagquez lodged written objections to the PSI: First, Vasquez
objecked to the preseénténce ihxestigation report, in that, it

failed to acknowledge that the he Hhad a minimal x¥c6le in the

offense, Vasquez ‘argued thdt thit he was récruited by co-defendant




cscar Diaz, +to assist in the distzibution of crystal
methamphetamine. Mr. Vasquez lived With’Mrg.biEZ‘at'hisiapartment
fof .a period of two weeks and had completed two deliveries for Diaz

prior to the date of his arrest. He was paid $100 for each

previous delivery for a total of 6200 for delivering

methamphetamine. PFurthermore , Viasguez a¥gued that his role was

limited to that of a courler utilized by Oscar Diaz. As such, the
defendant Ehould'be.considered-minimai participant and should be
granted a 4-level reduction.

The goverument, on the: other hand, argued against a four-
level mitigating role adjustmernt contending that Vasquez had
completed two prior deliveries pfior to his arrest in this casé and
therefore was an average partlgipant. Vasquez's ébjection for a
four-level reduction was denied:

Next Vasquez, argued« that ‘his base offense 2level was
incorrectly calculated a level 3§. .He :argued that he should-only
ba held to bhe 4.89 kilograms seized by law enforcément upon his
arrest, as opposed to thé .89 kilograms net waightVWHich included
2 kilograms gross welght of erystal methamphetamine he had admitted

to during hig initial interview with Agents. Vasguez maintained

‘that, althdigh he voluntarily admi&ted;to;par&icipating in two drug

deliveries prior to him arrest for the underlying offeéense; there

wae no evidence of the exdct weilght of those 8nig amounts. Vasquez

argued that he ‘wag not qualified to render an opinion on what

drugs were délivered on the ‘two previohs ‘odcdsicns, what their
?? .




purity levels were, or their exact weight, ete. (gic). Vasguez! g
objection and,request to be;héldraccountable-for,the‘ﬁ.as kilogtame
saized By Iéwwenfbrcementzwas»aenieﬁJ

Vasgquez objected that thée PSR wrongfully concluded the
undérlying offense involved importation of the drugs in
gquestion. Vasquez argued that the goVerimert apparently reached
this concluaion only through unsubstantiated,aggumpticﬁg;;hqt
corroborated by any credible evidence, More specifically, he
argued Lhat the govérnméent assumed that codefendant Diaz acguired
corit¥aband f¥ém a source who was located in Mexico. Vasquez noted
that Many foreign citizens own property in the United: States that
wag fanufactured here in the United ‘Statef, .and ndt in any
foreign jurisdiction. He &xplained that;having‘arMexican owner
does not demonstrate Importation: He argued further that the
underlying crime involved posséssion and distributien, mot
importation or manufacturing and that he was involved in moving
meth from Diaz’s apartment to.a buye®, not importing: Therefore,
no adjustment was warranted. ‘The 'objectlien was overruled.

Vasquez ohjécted to the PSR in that it wroagfilly stated
that he was regponsible for maintaining the premises. Vasquez
argued ‘that Diaz rented and maintained an gpartment fo¥ his drug
business and allowed Vasquez Lto stay there for two weeks.
Therefore, there was no evidence that Vasquez maintained the

premises of -did any more than sleep on a couch thers.

Accordingly, no:adjustmgntiWas warranted, The-objection was
8




granted..

Vasquez objected to the PSR in that it wrongfully concluded
his comnduet involved the emission of toxins. H& argusd that his
conduct was: merely ag: a companion to Diaz on drug deliveries Eop
which he: received $100 and‘permissicn to sleep in Diaz’s apartment.
No evidence supports a conclusion his conduct involved emissions of
any kind, @nd 50 ho adjugtment was warranted. The fingl PSR did
not indlude this adjustment, Fhﬂ?éfPr'thénbbﬁéétibh-Was:ﬁootfby.the
time of sentencing.

Vasgquez objeeﬁed:to-tﬁe-PSR,statihg that prior to sentencing
he would have fully debriefed and gquélified for the safety valve
and tﬁé-céfrespbnding:sentencing-redugtiqni Vasguez objected to
the P3R%s _conclusi,on that he was net éntitled to credit for time
gerved prior to senteneing. He was arrested on December 9, 2016 on
charges including a state offense for thé condict fiving rise to
this p¥osecution, The: State offenge was s&ism;ssgdj:uppn the
ingtitution of this prosecutipn, Vasquez argued that he had
remained continuously incarcerated gince .said arrest and should be
crediteéd with the time he has served,

Based on' the objections above, Vasquez argued for a total
offerise. Isvel of 30 with a Criminal History Category I télculated
as follows:

Bage Level 30
Réle in Offense -4
Safety Valve -2

Subtotal 24
Acceptance of Respongibillity -3

5




TOTAL 21
Sentencing Range
37-46 months

At sentencing, the govermmernt. agreed thiat Vasquez qualified
for the safety Valve, and therefore hiSmsenteqcing;ppiﬂts were
reduced two levels. The government dlso moved for the additional
one level decrease in points for acceptance of responsibility
pufsuant to U.5.8:@. 3E 1.1(a) and b.

Finally, the Totdl Offense Level resulted in a 33 with g
Criminal Higtory Gategory of I, The guldeline rarngé then resulted
in 135-168 months. Vasquez was -sentenced to 145 months of
imprisonment. U.S8.8.6. SEntencing\GuidEIEQegt cliapter 5 Part A.
The twial court stated: that the Bureau of prisons would give
ﬂaSqueé credit for time served. (The court imposed a $100.00
special assessment. No pupervised ralease ‘was imposed. No fine
wag imposed.

MasquezSfiie&wa;time;y,notica of appéal on August 25, 2017.

D, Proceedings on. Appeal.

Dn-Appeai;Vasquez‘argugd:thatfthE‘ﬁiﬁtfiét court erred in
denying fiim a mitigating role adjustment.

Because the proper role of the'distyict court in sentencing
defendants is of exceptional importance to the adminlstration of
justice in federal -criminal cases, this Court should grant
certiorart in thig case to decide this question and, and’ upon

review, should réverse the judgment of the Fiﬁhh‘circui;.
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BASIS. OF FEDERAL JURISDICTION. IN THE
TNITED STATRES DISTRICT COURT

This case was.brought as a federal criminal prosecution under
2L U.S.C. 846, 21 U.3,.€. §§841(a)(l),conspiracy to possess with
intent to: distribute- 500 grams or mgre, that ig}gépptpkimateiy.s
kilograms of methanphetamine in wviolation of 21 U.S.¢. 846, 21
U.8.C. §§84l(a} (1) and {B) (1)(A) and 21 v.5.C. §§841(a) (I, (b} (1) (
C) and 18 U.S.C. § 2 possession with inkent to distribute 500 grams
or Wore. that is, approximately & kilogramg of méthamphetamine,

The district court therefore had jurisdictioh putsuant to 18 U.S.C.

§ 3221,




msbﬁs.- FOR. GRANTING THE WRIT

This court should grant certiorarl because the Fifth Circuit
igndred Guideline 5.33112‘Which-proVides for a. four-level downward
adjustmént ‘*for & defendant vho plays a minimal part in committing
the offensé that makes lim substantially less culpable than the
average participant. '* U.E.8.:G. § 3B1.2,, commént.(n.3(a) U.8.s.
@, § 3Bl.2(d).,& coument.(n.4)and thesé guldeélines are of
exceptional importance Lo the administration of justice in Ffederal

criminal cases,

A. The Pifth circuit Fgnored a1l evidence that Vasquez was a
minimal participant. ' : —

In the instant ecase, the Fifth Cirouit has rénderad a cursory
review of tha facts $n*this‘qaaé'in'affirmihg the comvietion. In
rendering its decigioh, tlie Fifth Circult misapplied or failed to
U.8.8. G. '§ 3Bl.2. Section U.S8:8. G. § 3B1.2 provide the following:

§3B1.2., Mitigating Role

Basad on’the dﬁﬁandaﬁt’a role in the offense; decrease
the offense level

as follows:

{a) If the defendant was a minimal participant in any

criminal activity.
decrease by 4 levels.

(6} If the defendant was a minor participant in any
oriminal activity,
dgoreaae by 2 levels.




In cases falling between (a) -and (b), deorease by 3
levels.

In deciding Mr. Vasquez's case, ‘the fifth Circuit ignored
lts own precedent and in its opinion wrote:

“Wwasquez. conceded to being =& courier for the
opera.t:.on, part:.u:l.pata.ng in at least three drug
deliveries over a oné-mornth period, arranglng for
the dellvery of the methamphetamlne in this case.
and recalving '§100 for each completed dellvery.
The  distriét court*s concluaion that Vasquezr wag
not & minimal participant is plauaible in light of
the record as a whole. That court’s denial of a
mitigating xole adjustment was ‘dot clearly
erroneous.” United States v. Melwin Vasquez, 728
‘Fed. Appx 323-324, 2018 LEXIS 16810{5th Clr, Juna
20, 2018)(unpub11shed.

In this case the receord shows that Vasquez objected to the
presentence iﬁyestigation report, in thakt, it failed to acknowledge
that the he had a minimal role in the offense warranting a four-.
level reduction in sentencing points., Vasgquez argued that that he
was recrulted by ¢o-defendant Oscar Diaz, bto assist in the
diskribution of crystal methamphetamine. Furthermore; vasQuez:
argued that his role was limited to that of a courier utilized by
Oscar Diaz. The record demonstrates that Vasduez was a day laborer
who was vecruited by codefendant Oscar Diaz to .assist Diaz in
distributing crystal meth. Defendant was padd $100 Per delivery and
allowed (for two: weeks) to stay at Dlaz's apattment. As described

in PSR Paragreph 7, Defendant was a courier, used by Diaz to

i3




receive iﬁé—lep"honic instructions, and accompanied Diaz on the
delivery. M¥, Vasquez lived with Mz, Dir:;z ‘dt his apartmuent for a
period of two weeks and was paid 4200 for delivering two
methamphetamine 1oads. Vasquez was an--:expendabljg pawn who should
be ¢onsidered a minimal. participant with a 4-level reduction. As,
should be granted.a 4-level reduction.

The government maintadined that Vasguez had completed two prior
deliveries. Vasguez, however; argued that there was no evidence
ko substantiate any prior deliveries and therefore he should cnly
Le héld to the 4,89 kilog¥ams seized by law enforcement, as opposed
to the 6,88 kilograms, Vagquez's obj ection for a four-level
reduction was denied,

Guideline § 3B1.2 piovides for a downward adj usj’:m'ent “Wior a
defendant who plays & part in committing the .offense that makes him
substantially l&ss gulpable than the =average ‘participant.
U.5.8. ‘G. § 3B1,%,, colment.(n.3(d). & four-level reduction applies
to ‘**minimal partigipants, and is intended to cover: defendants who
are plainly among the leéast culpable of those involved in the
conduct of a grouvp.’! I4. U.S.8. G. § 3BL.Z(’).,& comment. (n.4).
t’ra'nsportexs,, have been- recognized ag being, as a geperal mattar,
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less culpable ‘than other :participants in'a drug offense. Guideline

I United States v. Gaytom, 74 F.3d; 545 (5% eir. 1996 (finding
clear error for -the court to conclude that Gayton was 2 minor
participant given the district court’'s f-ﬂ:nd:ilng- that Gayten len[t]
his property to. be used. for the storing -of drugs’ and ‘‘acted as a
chauffeur’ to carry people to where di:ugs ware. stored'’ ‘was
supported by the ¥ecord)  However, the Fifth Circuit misapplied the
Jaw in' deciding Mr. Vasquez’'s case.

Other ci¥cuits ineluding the Fifth eircuit. and the Ninth Clreuit
have held that meré physical workers, like. liif'te-rs and
pfaﬂsﬁdfters,ihéveibgentiécogﬁized‘asfbging, ag a general matter,
less culpable than other partiéipants in-a drug offense, See, Ey.,

United States v. Valdéz-Gonzaléez, 957 F.2d 643; 645-50 (9th Cix.

1992) ('“mules’* less eculpable participants. in: drug conspiracies),

limited on other grounds, United states v. Webster, 99§ F.2d 209,

211 {9th Cir. 1993); 28 CFR. § 2.20 Chapter 13, Subchapter B(14)
(2000) (under parole commistion guidelines, “‘peripheral role'’ in
drug offense refers to simple courier, chauffer, dackhand, or drug-

loader}; SBee, Eg., . United States v. Valdez-Gonzalez, 957 F.2d

643; 649-50 (9% .Cir. 1992) (“'mules’’ less culpable participants im

‘drug cox;spir—aciea.) . 1imited on other grounds, Unilted States v,

Webster; 996 F,2d 209, 211 (sﬁ* Cir. 1993); 28 CFR. § 2,20 Chaptér
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13, Subchapter B(14) (2000) (Under parole commission guidelines,
“'periphexral role! in drug offense réfers to simple courier,
chauffer, deckhand, ox drug-loader).

The facts of this case, as descrided in the preSentenca report
and in the factual basis for the guiltg pléa, establish that
Vasguez played & minimum role 1n«th§'dfféﬁ§e aththat a four-level
mitigating adjustment should havée béen awarded in this case because
he is plainly among the least culpable .of Johnathan Alvarez, and
Oscar Dimz, co-defendants im this case, The ﬁnaerlying cffense
‘ocourred on December 9, 2016 the undisputed facts démonstrate that
vasquez met Diaz, less than a wonth prior to the incident in
question, in November 'of 2016, at a bar in the vieinity of Beechnut
and Corporate Drivg in Houston, Texds and developed a friendship
with him. Less than & month after meéting hif, Diaz offered
Vasquez an opportunity to move in with him and in exchange for a
fplace to livey Vasqg321wauld aSsisp Diaz with his drug trafficking
activities. Vasguez moved in with Diaz, slept in=th§'1iving room
and ‘had unrestricked access to the entire apartment.

The evidence.showed'ﬁhathasQuez had no prier convictions for
drug related offenses prior to the imstant conviction. -Prioxr o
meeting Diaz, Vasquez was merely a day laborer. The evidence shows

that thle drugs geized from Diaz’s apartment -and the 2007 Houda
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Givic sedan on Deceber 9, 2016 were already at Diaz’s apartment
when Vasquez moved in with him. The uncontroverted evideice almo
shows that, at the time of his arrest, Vasquez had only assisted
Diaz on two prior drug deliveries consisting of one kilogram of
crystal methamphetaming 6n each occasion and delivered to
unidentified co-conspirators. Vasquez was only patd $100 for each
delivery. Accordingly, Vasguez should have been deemed a minimal
participant,

This Court should grant certiorarl because without the
witigating adjustmient, tha Total offense Level resultad in a level
33. With ENe mitigating adjustment, the Total Gffense Level would
reen reduced to a level 29. The guideline range would have been
g7-108 monthe .Of imprisonment, rather than the 135-168 months
apsessed 1n this case. Given that the distxict court imposed
sentemce in the middle: of the range it wséd, 145 months of
imprisonment, the Govermiignt cabmot show that the district court
would have imposed the same sentence, Because the court’s error

wag mot harmless, remand is reéquired.  8é¥ Williams v. United

States, 503 U.8. 193, 203 (1992)(when sentencing error ocours,
remand reequired unless government can show: Sane: seriténce would have

been imposed); see aiso United States v. Kimbrough, 536 F.3d 463

(5% gir. 2008 (correctly calenlated ‘guideline range necessary to
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-sentence a deféndant) .

The Fifth has rendered a curdory review of the facts in thig
case in affirming conviction. In rendering ita decigion, the Fifth
Circuit misapplied or failed to U,8.8. &. § 3B1.2. Furthermore,
because the proper role of the district court in sentencing
defendants is of exceptional dmportarce to the administration of
Justice in federal criminal cases, this Court should ‘grant
certiorari in this case to decide thie question snd, akd upon

review, should reverse the judgnent of the Fifth Circuit.
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CONCLUSION

For the foregolng reascns, petiticner, Melvin Vasquesz
respectinlly prays that this Court grant certiorati, to review the
judgment of the Fifth Cireuit in this case.

‘Date: September I8, 2018.

Re.;peatfully su.bm:l.tt XA
/5/Yolanda Jarmon .
YOLAI'IDA B. JARMON
Attorney of: Record: fo
2429 Bissonnét # E41E
Houston, Texas, 7'7005
Telephone : ('?13) 635-8338
Fax: {713} 635-8498
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No.

 IN THE
SUPREME COURT | ‘OF 'THR UNLTED STATES

OCTOBER TERM 2017
Melvin. Vasquesz,
V.

UNITED STATES OF AMERICA,
fReaandent;

on Petition for Writ of Certiorari to the United gtates
Court of Appeals for the Fifth Cireuit

BETLTION FOR WRIT oFicERTIoRAR:

On Petition for Writ of CErtiorarl to the United States
Court of Appeals For ‘the Fifth Clrcuit

CERTIFTCATE OF SERVICE

YOLANDA E. JARMON, is not a member of the Bar of this Court but was
-appomnted under the Criminal Justice et 18 U.8.C. § 3006 Afb) and (c), on
appeal to the United States (Court of'Appeals for the Fifth Circuit, certifies
that, pursuant to Rule 29.5, On September 18, 2018, she served. the preceding
Petition for Writ of Certiorarl and the accompanying Motion for Leave to
Progeed in Forma Pauper15 on -counsel for the Respondent by enclosing a copy
of these documents in &n envelope, Eirst class postage prepaid, Certified
Mail No. 7011 0110 0000 9045 ‘5729, return recelpt requested; and depositing
the envelope in the United States Postal Service located at 4206 Little York
Rd. Houstomn, TX 77016-5398 and further certifies that all partles required to
be served have been servéd and capies agdreseed to:

The Honorable Noel J. Francisco
golicitor General .of the United States
Reom 5614, Department of Justice

950 Pennsylvania Ave,, N.W,

Washington, D.C. :20530-0001

A11 parties: have also been:servadzelectzonic:cgpiég.oﬁtbg;p;EQEding Petition




for Writ of Certiorarl angd the accompanymg ‘Motion for - Leave tq Proceed in
Forma Pauperis in accordance with Supreme Court Rule 29 3.
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IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRGUIT
Unlled: nglﬁi %n;:;ll iN HAppesls
No. 17-408973 FILED
Summary Calendar June 20, 2018
Lyle W. Cayce
Clerk

UNITED-STATES OF AMERICA,

Plaintiff-Appellae
V.
MELVIN NOEL VASQUEZ,

Defendant-Appellant.

Appeal from the United Btates District Court
- for the Southexn District of Texas
USDG No, 7;17-CR-436-2

Before WIENER, DENNIS, and SOUTHWICK, Circuit Judges.
PER CURIAM:”

Defendait-Appellant Melvin Noel Vasquez appeals his sentence.arising.
‘out ofhis conviction for possession with ifitént to distiibute 500 grams or more:
of methamphetamine. He'claims that the district couit éived by not granting
him & four-level reduction under U.8.8.G. § 8BL2. for being a minimal

participant.

* Pursuant to STI CIR. R 47 5, the court has.dctormined that this.opinion should not
ba published and is fiob precedent except under the limited circumstancey set foith in 5TH. '

ONLR. 47.5.4.




m

SO, AL TTUUEY RN IS VUDLHDAYLED "a.'_Jf:"‘:,‘:- Lae e Ubf20/2018
No..17-40893

Whether & defendart was.a minor or minimal participant in criminal
activity is:a factual finding that this couvt veviews for :tji'e‘s.r errdor. See Unitéd-
States v, Sdnches-Villarreal, 857 R.3d 714, 721 (5th Cir: 2017). A factual
finding is not clearly erroneous if it-is plausible in ¥iew of the record as a
whole. Id.

Vasquez conceded to being-a courier for the operstion, participating in at
lesist thres drug-doliveries:over a one-month period; arranging for the delivery
of the methamphetaming in this-case, and receiving $100 for each comploted
délivery, Thé district' cotirt’s cénclusion that Vasquez was not a minimal

-participant is plausible in light of the tecord a¢ a whole. .Seeid. That court's

denialof 5 mj.ti'gating role adjustiient was not clearly erroneous. See id,
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Sheer United: Statas Distict Court
' - o . -Spthern Disinut'ol Texas
UNITED STATES DISTRICT CouRT ENTERED
Southern District of Texas September 15,2017
Holdlng Session in MeAllen ‘David J, Bradligy, Glerk
UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE
V.
MELVIN NOEL VASQUEZ
CASE NUMBER: 7:17CR00436-002
USM NUMBER: 24870-479
D Sed Additiuginl Alinges, Carlns Mipusl anr:mrrrc.
THE DEFENDANT:- Deteidaits Adaine
[X]- pleaded:guilty 1o count(s) 2Zon May 31, 2017,
O pleadcd notd contenderg i cougt(s)
whithwan. ncccptnd by thie eairt,
[ wos found giilty on, Sount(s)
dfter 2 pled of not.guilly,

The defendant inadjudicnted guilty of these offénses:
Title:& Section Nature of Offense Offense Ended Coont
21 US.C.§.841(a)(1);,  Tosséssion vilkiinient to distribiite 500 grams or ors; thatis, 12/0972016 -
841(b)(1)(A). anid” 138 Approximately § kilpgrants'of :ncﬂmmphdaminc

USE§2

| scu'Ai!U!iSunnl Coutng of Cofwietion;

Thie defendant is sentenced as provided in pages 2:through. 4ol this judgment, The sentenceds m:posccl pursuant lo:
the. Scntcnc:ng Rcfonn Actof 1984,

O The:defendant hag been faund not guilty.on-count(s)

& Count(s) Las to-hls delendant, B s O are dismissed on-the motioiof the Tiltéd States.

Itiyorderad that the. defendan:mustnoufy the Unitcd States fttomney for thils distriet within: 3t dnys.of tmy.change of nusiw,
tesidence, or ma:ﬂng address until all fines, restilition, :.ustx. anid ¥pecinl assessnients imposed By this judgment oro. Fully piidl, If ordered 1§
pay manh.ltmn the dnf'cudnut must notify the court'and, Umtcd. States attomey of materinl changes in economis clreumstances..

Aipugt 17, MNT
Dute of: !mpus:tmn aof Judgmam

“Signaturs of Tudie L7 S—

M!CAELA ALVARI‘& )
'UNITED STATES DISTRICT JUDGE
“Namic und Tille SFhidge

September 15,2017
‘Date:

1




ADRSD (e BRSGELTCA0436: Documenl 96 Filed In TXSD on 09/15/17 Page2 of 4
Shiest 2 Imgmonmmt ] i

Judgment — Pomea o7 4
DEEENDANT: MELVIN NOIEL VASQUEZ HoRment — Foge 2 of 4
CASE NUMBER! :17CRO0436-002

IMPRISONMENT

"The defendunl is hereby gommiitted to. the.custody oF the United States Burcaa of Brisons to beimprisoned fora
totalterm of 145 montkhs:

D Suc.ﬁllutiiiunnilAT|n;:r]uumm:ulTcrllis.‘-
B The.couit imakes e followling recommendibivny lo the Biirest of Prisons;
], The defendant is remunded [0 the vuslody of, e Uniled States Marshal.

O3 Thi defesidunt shisl] sirender o i Uniléd Smtss Marshal for tils rilsl.ncl:'
Qe Cem. Opaion

[ a5 notified by the United Sintes Marshal.

a ‘ The dufendant shill Surrender for Service of genterice: ot the dhatltution designated by e Bireau of Prisons:
(- Gefore 2 p.m. on:
O usnotfied by tie Usited Stutes Murshal,
O as nntified by.the Trabation.or Pratris] Services Oilice.

[ have executed this judgment ag fallpws:
Defendant delivered on 0
at with 4 certificd copy of this jodgment..
a UNFTED STATES MARSHAL
By

‘BEPUTY-UNITED STATES MARSTIAL




Ao2oB (R OVRESEAEAT CHORA36 . Document 96 Filed in TXSD on 08/15/17 Page 3 of 4

Sheet 5 Crinwidat .thuuuy Pr:llalitiu

- Tidgmerit ~ Page 3
DEEENDANT; MELVIN NOEL VASQUEZ udgment.Page 3 of 4
CASE NUMRLR; T:17CR00435:002

CRIMINAL MONETARY PENALTIES

The dé fendent nust pay;the totsl criminal-monetary pennltles under the schedule'of payments git Sheet 6,

‘Ass eEs R -Fing Restitul hon
TOTALS' $100.00 "

O - s Additional Terms for Ciiniinal Munulury Penattics,

O Thedeterimination of restitatlon-i-défurred until. . An Amended Judgment in a'Crintinal Case (A0 :245C)
will be entered aftor such detcnmuannn. :

O The dofentimt mivst make testitation (including commidity restitution) 10-the follmwing payces Jo the amount lsted below.

Tl dv.l‘:.nd:mt makes a.partial payment; encl payea shallseceive an apploximiilely proporlinned pyment, iinless specified othierwise in

......

ke pnonty atdar or pereentuge. payment column halow. However, pursuanl {o I13°ULS.E, § 3664[1), all nonfederal payees must be paid
“iefareithe Usiited Slates is paid..

:Name sf Paves Totat Loss* Restitution Ordeced Priovitv oy Percentage-

B seeadiltions! Restilulmn Payeey,
TOTALS 0.00 £0.00

‘1 Restitstion amount.ordered pursuant $o plea agreemmnt$

O The defeadunt must puy interest on resutution-and a fine.of more fhion $2,500; unless the restitution or Tie 15 paid in.full before the
‘filtéenth day. niter thic date: ot‘ the Judgimnent, pursuant 1o 18US5.C.§ 3612(f). All'ofthe’ puymmu oplluns oni-Sheef 6:may. be sulject
16-penaltics for delinquency and delnult, pursuant to 18 U.S.Co8 3612¢8)

[ “TH¢ pourt deterniined that i defendumt does not have the ubility.to pay-immst and it ls ordared that:.

I e {nterest requiremain is waived for'tie [ fine ‘[ rastitution.
O the intsrest requirement for the' O fine. L] restinition’ls modifiad 5 follaws:

[1 Bascd-on the Governments:inotion; the Conet finds thut reasonable efforts tocolleet the spacinl asscssment arc not likely ta-be- effective.
Therefore; the nssessmicnt ishercby. remitted:

+ Findings for the fota] aoaunt: of losses ore, -required under Chapters: IOBA 110,110A and 1134 of Thile 18 For.offenses:committed on-or
nﬂcr Scplcmbcr 13, 1994, hut hefare April 23, 1996.




‘Shicer 6 — Sehedulo of Paynigits

AQZ4B (Rev. 09/ BABELLTICHINARE Document 96 Filedin TXSD .on 09/15/17. Page 4 of 4.

S ‘ Tud —Piige 4
DEFENDANT: MELYIN NOEL VASQUEZ Hoament = Fged ol 4
CASENUMBER: :17CROU436-002

SCHEDULE OF PAYMENTS

Having asseited tlig defendantsabillty to:pay, payment ofhé total criniinal motstiry penattias is, dus us follows:
A" [® Lump sum paymientof$180.00. . dye immediately, bolonce due.

[ not later:than v OF

B inaccdrdayeowlth ¢, I D, BT B, or X1 F belows of

er rélease (Fom Tmprisonment o & teri of Sigervivion or

B [ Piyméntlobegin immediatgly (iiny b ¢ombined with [3°C, O D, or LI Fhelow); or
¢ [ Paymentimequal_____installments of over perlod of: , 16 Sonimence days
.after the.date. of chis judgment; or o T B
D OO Poymontlnpqual __ instaliments of . over & puriod of ____,tocommence____ days
0.

Payment during the termy of supervised telease willcommenca within____days after reliéase from imprisonment, The court
will sal the:payment plan based bn an asscssmant.of the defendant’s ubilify ta pay at that tiné; or

F X :Spccinl instructions repaiding the payment of eriminal monetary penstiies:
Payable to: Clerk, U.S. Distriel Cour

Atin: Fladage
P.0; Dox 5053
McAllen, TX 78502,
Uniless the court has expressly ordercd:otherwise, iijﬁjis,jti&l_gtnenbInnpus_usQimpﬁsqumen& payment afcriminal monetary pexaltiés is due ’

during imprispnment. All erininal monctary penalties, ex¢ept tiose puyments miade tiroujgh the Federa] Buresu of Prisons' lnmate-Financinl
Regponsibility Program, are matde 13 the slerk of the court,

‘The defendant shall receivecredit fir ull piiynients previously made wiward aby crimino] monetary penaltics inipased..

Wi Sind.pund Styernl

Cnsze Numher )
‘Defendant and Co-Defendant Nomes . ) daiit ongd Several LCurresponding Payée,
{inchudinp defendont.number) Total Anrount _-Amount_. IEnppropridle

[ Sec additionnl Defendurit and Co:Defendants Held Tolint aid Séivernl.
1 The dofendant shll pay:the-cast of prosecution,
3 The defendant.shall pay the-folfowing tourt cosi(s):

[ The dofendantshal) forfoit the defendants:interest in the following proporty:ta tie United Statés:

O SeeAdditionnl Forfeited Propesty..

Payments shill be-applicd in‘the:following order: (F) assessment, (2)-sestitution prineipal, (3) résUtutivd interest, (4) fine piingipal,
(5) fine Incerest, (6) commuiity:restimcion; (7) penaltics; and (8) costs, inclnding cost of prasecuting and-court costs:






