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This cause was heard upon the appeal, the record, the briefs, and arguments.

The judgment of the trial court is affirmed for the reasons set forth in the
Opinion filed this date.

Further, the court holds that there were reasonable grounds for this appeal,
allows no peralty, and orders that costs are taxed under App. R. 24.

The court further orders that 1) a copy of this Judgment with a copy of the
Opinion attached constitutes the mandate, and 2) the mandate be sent to the trial

. court for execution under App. R. 27.
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Timothy Young, Ohio Public Defender, and Richard A. Cline, Senior Assistant
_Public Defender, for Defendant-Appellant.

ENTERED
FEB 21 2018

A-2

—



OHI10 FIRST DISTRICT COURT OF APPEALS

MILLER, Judge.

{1} Cedric Carter challenges the constitutionality of Ohio’s death penalty
statute arguing that imposition of the death penalty requires judicial fact finding in
violation of his Sixth Amendment right to a jury trial as set forth in Hurst v. Florida,

_US.__ ,1365.Ct. 616,193 L.Ed. 2d 504 (2016). Carter is incorrect.

i
. 7s! AR L\J'r‘- .

{92} Carter was charged% w1th aggravated murder and aggravated robbery
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for the 1992 robbery and'e"s_, oohng—death of a Umted DairysFarmer clerk, Frances
iy, ¥ ey e
Messinger. Asrreqmred by the: versmn of R C 2929 04(A) ;n:ffect in 1992 Carter’s
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indictment mcluded a death penalty spec1ﬁcatlon—that Carter comrmtted aggravated
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| .
""H' - [y E

comrmttmg or atternp ing:to o ci 11{1 it the offense of aggravated robbery, and that he
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1f not the prlnmpal offender, corrgmltted ‘the aggravated

murder w1th prlor calculatlo'n O demgn See forme :
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the spemﬁcahon had 1o, bedproven beyond a, reasonable doubt.r The jury in this case

dﬁ\x :

was properly mstructed The _]ury’s verdlct form 1nd1cated that the jury unanimously
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found Carter guilty of both charges and.of.the. death penalty specification. Under
former R.C. 2920.03(C)(1), Carter became death penalty eligible only after the jury
found him guilty of the aggravating circumstances set forth in his indictment.

{3} The case proceeded to the sentencing phase. Former R.C.
2929,03(D)(1) provided that, if the jury found the defendant guilty of an aggravating
circumstance, the jury was required to “determine whether the aggravating
circumstances the offender was found guilty of committing are sufficient to outweigh

the mitigating factors present in the case.” Here, the jury unanimously found that
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OHIO0 FIRST DISTRICT COURT OF APPEALS

the state had praven beyond a reasonable doubt that the aggravating circumstances
that it had found Carter guilty of were sufficient to outweigh the mitigating factors.
The jury therefore recommended the death penalty to the trial judge under former
R.C. 2929.03(D)(2). Had the jury not recommended the death penalty, that sentence
would not have been available to the court. See former R.C. 2029.03(D)(2). The trial
judge subsequently engaged in his own weighing process as set forth in former R.C.
2929.03(D)(3), and found “by proof beyoﬁd a reasonable doubt * * * that the
aggravating circumstances which Defendant Cedric Carter was found guilty of
committing ciid outweigh the mitigating factors in the case * * * * " Pursuant to
former R.C. 2929.03(D)(3), the trial court imposed t-he death sentence.

(94} Carter cc;ﬂtends that Hurst, __ U.S. __, 136 S.Ct. 616, 194 L.Ed.2d
504, requires us to vacate the trial court’s sentence, It HOeS not,

{%5} In Hurst, the United States Supreme Court struck down Florida’s
death penalty statute on the ground that it required judicial fact finding before a
defendant was death penalty eligible, The Court surmised that the Florida statute
“does not require the jury to rﬁake the critical findings necessary to impose the death
penalty, Rather, Florida rec'l-uires a judge to find these facts.” Id; at 622, citing former
Fla.Stat, 921.141(3); see Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147
L.Ed.2d 435 (2000) .(any fact that exposes a defendant to greater punishment is an
element of the offense that must be submitted to the jury); Ring v. Arizena, 536 U.S.
584, 122 S.Ct. 2428, 153 L.Ed.2d 556 (2002) (a jury must find any fact necessary to
impose the death penalty).

{96} The Ohio statute is different. In 1992, Ohio’s death penalty statute
required the aggravating circumstances, i.e., that which made Carter eligible for the

death penaity, to be included in Carter’s indictment and proven beyond a reasonable
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OHIO FIRST DISTRICT COURT OF APPEALS

doubt at trial. See former R.C. 2929.03(D). Carter’s indictment complied with that
provision. And the jury was properly instructed that the state had to prove the death
penalty specification beyond a reasonable doubt, See id. The jury’s verdict form

separately stated the jury’s finding as to the aggravating factors.

{117} By contrast, under the former Florida statute, the maximum sentence

R sty
“&"

a capital felon could receive™ on the ba51s of the Jury‘s gullty verdict alone was life

i |r- .;‘-.4

imprisonment. Hur st at 620, thlng former 'Fla, Stat 7 5 082(1) After a Florida
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defendant was foundugmlty, the court held an’ ewdenhary hearlng and the jury was
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required to 1ssue an adwsory sentence of hfe or death by majonty vote only i,
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48} Post~H urst ThEa..\O
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Florida statute, underf' Ohlo T “tlle ,._deternnnatlon of guilt of an aggravating
7 b, :i N L
circumstance I‘enders the’ defendant ehgxble for a capltal sentence, and therefore “it
h - lur ry .'a’ ‘_ . 1{

is not possible to make a factual finding dnrmg sentencmg phase that will expose a
defendant to greater punishment.” State v. Belfon, 149 Chio St.3d 165, 2016-Ohio-
1581, 74 N.E.3d 319, 1 59. In other words, in Ohio a jury must first find a defendant
guilty of an aggravating factor before the death penalty becomes a possibility. While
Belton involved the 2008 version of Ohio’s death penalty statute, the relevant
provisions are substantially similar to the ones under review today. The key point
from Belton is that the sentencing phase under Ohio law involves a weighing—not a

fact-finding—process. Id. at T 60. The Ohio jury’s role in the mitigation phase
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OHIO0 FIRST DISTRICT COURT OF APPEALS

affords an extra layer of protection to the aceused. Without a jury recommendation
that the defendant be sentenced to death, that sentence is unavailable. The Ohio

judge’s ability to reject a death sentence recommendation affords a safety valve and

maintains a court’s traditional role in imposing' punishment, These layers of

protection afforded a defendant comply with Hurst. See State v. Jackson, 8th Dist.

DY
b g R Ay '—’-wa-
\'NJ

Cuyahoga No. 105530 2018 Oh107276 State U«Mason 3lest Marlon No. 9-16-34,
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Upon consideration of the jurisdictional memoranda filed in this case, the court
declines to accept jurisdiction of the appeal pursuant to S.Ct.Prac.R, 7.08(B)(4).

(Hardin County Court of Appeals; No. C-170231)
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Chief Justice
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Plaintiff : Judge Pairick Dinkelacker

V8.
CEDRIC CARTER~ '~ = * 1 "~ ENIRY GRANTING DEFENDANT
LEAVE T0 FILE FOR NEW
Defendant : MITIGATION TRIAL

This matter came before the Court pursuant to “Defendant’s Motion for Leave to File
a Motion for a New Mitigation Trial Pursuant to Criminal Rule 33 and Hurst v. Florida, and
to Deem the Attached Motion Filed Instanter.” The Court, having considered the Motion and
the pertinent law, finds the Motion to be well-taken and hereby grants the Motion,

The Court grants Defendant leave to file a Motion for a new mitigation trial pursuant

ge Patrick T. Dinkelacker ¢/ 207
Hamilton County Court of Common Pleas

to Criminal Rule 33 and Hurst v. Florida.
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COURT OF COMMON PLEAS ENTERED
HAMILTON COUNTY, OHIO APR 20 20

STATE OF OHIO, : Case No. B-9202977 |
Plaintiff : Judge Patrick Dinkelacker

V8,

CEDRICCARTER =~ = : ENTRY DENYING DEFENDANT'S
MOTION FOR NEW MITIGATION

Defendant : TRIAL PURSUANT TO CRIMINAL =~ s

‘ RULE 33 HURST V. FLORIDA AND -

OTHER OHIOQ SUPREME COURT |

PRONOUNCEMENTS o

This matter came before the Court pursuant upon “defendant’s motion for a new

mitigation trial pursuant to Criminal Rule 33 and Hurst v. Florida.” The Court, having
considered the motion and the pertinent law, finds this motion to be not well taken and it is
hereby OVERRULED, |
WHEREFORE, the Court denies defendant’s motion for a new mitigation trial -
pursuant to Criminal Rule 33 Hurst v. Florida and the Supreme Court of Ohio “Case

Announcements” and rulings of November 16, 2016. (A copy of the “Case Announcements”

are attached).

OWQM

Judge Patrick T. Dinkelacker 4207
Hamilton County Court of Common Pleas
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The Bupreme Court of Ghio

CASE ANNOUNCEMENTS

. November9,20016

[Cite as 11/09/2016 Case Announcements #2, 2016-Ohio-7681.]

MOTION AND PROCEDURAL RULINGS

1997-1474, State v, Sheppard.
Hamilton App. Nos. C-950402 and C-950744, This cause came on for further

consideration upon the filing of appellant’s motion for order or relief. It is ordered
by the court that the motion is denied.

O’Neill, J., dissents and would remand the case to the trial court for
resentencing in accordance with Hurst v. Florida, US. , 136 8.Ct. 616, 193
- L.Ed.2d 504 (2016).

1998-0019, State v. Fears. :

Hamilton C.P. No. B9702360B. This cause came on for further consideration upon
the filing of appellant’s motion for stay of execution pending determination of the
applicability of Hurst v. Florida, U.S. , 136 S8.Ct. 616, 193 L. Ed.2d 504 (2016),

to Angelo Fears’s death sentence. It is ordered by the court that the motion is denied.

. VIt is further ordered that appellant’s motion for leave to file a reply to the

memorandum in opposition to stay of execution is granted,
O’Neill, J., dissents and would grant the motion for stay of execution.

1999-0395. State v, Myers. '
Greene App. No. 96CA38, This cause came on for further consideration upon the
filing of appellant’s motion for order or relief. It is ordered by the court that the

motion is denied.
O’Neill, J., dissents.

2001-1518. State v. Gapen.
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Montgomery C.P. No. 2000CR02945. This cause came on for further consideration
upon the filing of appellant’s motion for order or relief. It is ordered by the court
that the motion is denied.

It is further ordered that the motion of amicus curiae, Franklin County
Proseouting Attomey Ron O’Brien, for leave to file a memorandum in support of the
state of Ohio’s opposition to the motion for order or relief is denied,

O’Donnell and Kennedy, JI., dissent and would grant the motion of amicus
_curiae for Jeave to file.

O'Neill, J., dissents and would grant appellant s motion for order or reliefand

would grant the motion of amicus curiae for leave to file.

RECONSIDERATION OF PRIOR DECISIONS

2010-0854. State v. Kirkland.
Hamilton C.P. No, B0901629. Reported at 145 Ohio St.3d 1455, 2016-Chio-2807,
49 N.E.3d 318. On motion for reconsideration. Motion denied.

Pfeifer, O’Donnell, and Kennedy, JJ., dissent.

2012-0902. State v. Belton.
Lucas C.P. No, CR0O200802934000. Reportedat__ Ohio St.3d __,2016-Chio-1581,
__NE3d__. Onmotion for reconsideration, Motion denied.

O’Neill, J., dissents,

3

11-09-16
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IN THE COURT OF COMMON PLEAS, HAMILTON COUNTY, OHIO

CRIMINAL DIVISION
STATE OF OHIO, |
Plaintiff, | Case No. B 9202977
| JUDGE NADEL JANT T om
vs. l
| [HEARING REQUESTED)] ledMON PLEAS COURTS
CEDRIC CARTER, | [THIS IS ADEATH PENALTY CASE]
Defendant. |

DEFENDANT’S MOTION FOR LEAVE TO
FILE A MOTION FOR A NEW MITIGATION TRIAL
PURSUANT TO CRIMINAL RULE 33 AND HURST V. FLORIDA,
AND TO DEEM THE ATTACHED MOTION FILED INSTANTER

Movant, through counsel and pursuant to Criminal Rule 33, moves this Court for leave to

file a motion for a new mitigation trial on the following grounds:
(1) There was irregularity in the proceedings, or in any order or ruling of the court, or abuse
of discretion by the court, because of which the defendant was prevented from having a
. fair trial in the penalty phase of this case {Crim. R. 33(A)(1)];

(2) The verdict of a death sentence in this case is not sustained by sufficient evidence or is
contrary to law because the death sentence was imposed in violation of the Sixth and
Fourteenth Amendments to the United States Constitution, Hurstv. Florida, _US.
136 8. Ct, 616 (2016) [Crim. R. 33(A)(4)]; and

(3) The death sentence in this case is the result of an error oflaw inasmuch as it was imposed
in violation of the Sixth and Fourteenth Amendments to the United States Constitution.
Hurst v, Florida, _ U.S. __, 136 S. Ct. 616 (2016) [Crim. R. 33(A)(5)].

- The proposed New Trial Motion is attached. The following memorandum and affidavit support
this Motion for Leave to File.
Respectfully submitted,

Office of the Ohio Public Defender

By. fcég%f

Richard Cline (0001854) (Lead Counsel)

APPENDIX E A-12



Chief Counsel, Death Penalty Department
richard.cline@opd.ohio.gov

250 East Broad Street, Suite 1400
Columbus, Ohio 43215

(614) 644-5394 — Telephone

(614) 644-1573 - Facsimile

YA ol b 21 arisdpill.

Keith YeazelFsquife (0041274) (Co-Counsel)
905 S. High Street
keith.yeazel@gmail.com
Columbus, Ohio 43206-2523
(614) 885-2900 - Telephone
Counsel for Cedric Carter
MEMORANDUM IN SUPFORT
I. Criminal Rule 33 Authorizes Court to Grant a Motion for New Trial in this Case
Criminal Rule 33 authorizes this Court to grant a new trial when any one several grounds
exist: (1) irregulatity in the proceedings, or in any order or ruling of the court, or abuse of
discretion by the court, because of which the defendant was prevented from having a fair tiial;
(2) the verdict is not sustained by sufficient evidence or is contrary to law; or (3) an error of law
occurred at trial. See, Crim. R. 33(A){(1)}(4) and (5). As shown in the proposed motion for new

trial, attached hereto, all three of these grounds exist in this case.

II. Movant was Unavoidably Prevented from Filing His Motion Within 14 Days of
the Jury’s Verdict

Pursuant to Criminal Rule 33(B), a Motion for New Trial ordinarily must be filed
“within fourteen days after the verdict was reridered, or the decision of the Court where a trial by
jury has been waived, unless it is made to appear by clear and convincing proof that the
defendant was unavoidably prevented from filing his motion for a new trial, in which case the

motion shall be filed within seven days from the order of the court finding that the defendant was

A-13




unavoidably prevented from filing such motion within the time provided herein.” Crim. R
33(B). |

The court sentenced Movant to death on July 30, 1992, Hurst was decided January 12,
2016. At sentencing, counsel could not anticipate the United States Supreme Court’s holding in
Hurst, and thus could not have filed his motion for new trial within fourtéen days of the
imposition of senterice, In State v. Burke, 2005-Ohio-891 (10"' Dist.), the Court reversed the
denial of a new trial motion filed 17 months after the court decision that prompted the filing of
the new trial motion. Burke, §12. The Burke court ruled that the motion for leave to file a
motion for new trial was timely filed, especially because Burke involved a death penalty case and
because the new trial motion, if granted, could substantially affect the death sentence. J21 Here,
the motion for leave to file a new trial motion is being tendered to the Court within 12 months of
the United States Supreme Cowt’s announcement in Hurst. Furthermore, if granted, the new
trial motion would vacate the death sentence and require a new mitigation hearing, Id.

CONCLUSION

As shown in the attached Motion for New Mitigation Trial Pursuant to Criminal Rule 33
and Hurst v. Florida, Movant was sentenced to death under a stal;utory scheme that violates the
Sixth and Fourteenth Amendments of the United States Constitution because in Ohio, a Jury’s
verdict in the mitigation phase is merely a recommendation. Hurst, 136 S.Ct. at 619. Applying
Ohio’s unconstitutional death penalty statute to Movant’s case constitutes an irregularity in the
proceeding, or in any order or ruling of the court, or abuse of discretion by the court, because of
which Movant was prevented from having a fair trial in the penalty phase in his case. The death
sentence in this case was imposed based upon a jury recommendation and independent fact

finding by the trial court. Accordingly, the death sentence was imposed contrary to law and is
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the result of an error of law. Hurst, 136 S.Ct. at 619, Movant is entitled to a new penalty phase
trial pursuant to Crim. R. 33(A)(1),(4) and (5).

Accordingly, Movant respectfully asks the Court to grant him leave to file the attached
Motion for New Mitigation Trial Pursz'lant to Criminal Rule 33 and Hurst v. Florida, instanter,
and deem the attaéhed motion filed effective the date of the Court's Order granting this motion.

Respectfully submitted,

Office of the Ohio Public Defender

By: %afi@ /%4,

Richatd Cline (0001854) (Lead Counsel)
Chief Counsel, Death Penalty Department
richard.cline@opd.ohio.gov

250 East Broad Street, Suite 1400
Columbus, Ohio 43215

(614) 644-5394 — Telephone

(614) 644-1573 - Facsimile

and
Keith Yeazely/Esquite (0041274) (Co-Counsel)

905 8. High Street
keith.yeazel@gmail.com
Columbus, Ohio 43206-2523
(614) 885-2900 ~ Telephone
Counsel for Cedric Carter

CERTIFICATE OF SERVICE
This is to certify that a copy of the foregoing DEFENDANT’S MOTION FOR NEW
TRIAL PURSUANT TO CRIMINAL RULE 33 .'A'N'D HURST V. FLORIDA was served on
January 10, 2017 via regular U.S. Mail, upon all counsel of record, at the address(s) set forth

below:
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Ryan L. Nelson, Esquire
Assistant County Prosecutor
Hamilton County, Ohio

230 E. Ninth St., Suite 4000
Cincinnati, Ohio 45202

By: %fzﬁp /%"é

Richad Cline (0001854) (Lead Counsel)
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IN THE COURT OF COMMON PLEAS, HAMILTON COUNTY, OHIO

CRIMINAL DIVISION
STATE OF OHIO, |
Plaintiff, | CaseNo. B 9202977
| JUDGE NADEL
Vs, |
| [HEARING REQUESTED]
CEDRIC CARTER, | [THIS IS ADEATH PENALTY CASE]
Defendant, |
AFFIDAVIT
State of Ohio,

Franklin County, ss:
Richard Cline, being first duly cautioned and sworn, deposes and says:
(1) 1 am counsel of record for Movant in the attached MOTION FOR LEAVE TO FILE A

MOTION FOR A NEW MITIGATION TRIAL PURSUANT TO CRIMINAL RULE 33 AND
HURST V. FLORIDA, AND TO DEEM THE ATTACHED MOTION FILED INSTANTER.

(2) Movant was sentenced to death on July 30, 1992.

(3) On January 12, 2016, the United States Supreme Court announced its decision in Hurst v.
Florida, 136 S.Ct, 616 (2016).

(4) Counsel could not have filed a motion based on Hurst prior to January 12, 2016. Hurstisa
complex decision, has generated considerable discussion and debate about the parameters of
its holding, and takes time to digest and understand.

(5) All of the statements in this Affidavit are true and within my personal knowledge, to the best

of my knowledge and belief. .
Gl Olas

Richard Cline, Affiant

Sworn to before me and subscribed in my presence by Richard Cline, who is personally

known to me, on January 10, 2017.

gs"’i (% _
§ et ! TERI SLACK Notary Public
EW [ ers el ¥E PUBLIC, STAIE OF OHID
t A ; _5 m'gr?qmssm; EXPIRES M&O\’]
.% NG =
3
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0IN THE COURT OF COMMON PLEAS, HAMILTON COUNTY, OHIO

CRIMINAL DIVISION
STATE OF OHIO, |
Plaintiff, | CaseNo. B9202%77
| JUDGE NADEL
Vs, I
| [HEARINGREQUESTED]
CEDRIC CARTER, | [THISIS ADEATH PENALTY CASE]
Defendant. |

DEFENDANT’S MOTION FOR NEW MITIGATION TRIAL
PURSUANT TO CRIMINAL RULE 33 AND HURST V. FLORIDA

Movant, through counsel and pursuant to Criminal Rule 33, moves this Court to grant a

new trial on the following grounds:

(1) There was irregulatity in the proceedings, or in any order or ruling of the court, or abuse
of discretion by the court, because of which the defendant was prevented from having a
fair trial in the penalty phase of this case [Crim. R. 33(A)(1)};

(2) The verdict of a death sentence in this case is not sustained by sufficient evidence or is
contrary to law because the death sentence was imposed in violation of the Sixth and
Fourteenth Amendments to the United States Constitution. Hurst v. Florida, __U.S. _,
136 S. Ct. 616 (2016) [Crim. R. 33(A)(4)]; and

(3) The death sentence in this case is the result of an error of law inasmuch as it was imposed
in violation of the Sixth and Fourteenth Amendments to the United States Constitution.

Hurst v, Florida, __US. _, 136 8. Ct. 616 (2016) [Crim. R. 33(A)5)].

The following memorandurn further supports this motion.

Respectfully submitted,

Office o_f the Ohio Public Defender

Attachment 1 to Motion for

Leave to File Defendant’s Motion J ' '

Jfor New Mitigation Trial Pursuant By: ’f‘jﬂﬂq_@ f/ M/ﬂf

to Criminal Rule 33 and Hurst v. Rlc_h&ﬁd Cline (0001854) (Lead Counsel)
Florida, and to deem this motion Chief Counsel, Death Penalty Department

filed instanter. richard.cline@opd.ohio.gov
250 East Broad Street, Suite 1400

Columbus, Ohio 43215
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(614) 644-5394 - Telephone
(614) 644-1573 ~ Facsimile

and
Vo, z@w{ by %Mm_ﬁ‘ém/[t
Keith Yeazél, Esqire (0041274) (Co-Counsel)

905 S. High Street
keith.yeazel@gmail.com
Columbus, Ohio 43206-2523
(614) 885-2900 - Telephone
Counsel for Cedric Carter

MEMORANDUM IN SUPPORT

I. Criminal Rule 33 Authorizes Court to Grant a Motion for New Trial in this Case

Criminal Rule 33 authorizes this Court to grant a new trial when any one several grounds
exist: (1) irregularity in the proceedings, or iﬁ any order or ruling of the court, or abuse of
discretion by the court, because of which ﬁe defendant was prevented from having a fair trial;
(2) the verdict is not susfained by sufficient evidence or is contrary to law; or (3) an error of law
occurred at trial. See, Crim. R. 33(A)(1)(4) and (5). As will be shown below, all three of these
grounds exist in this case.

II.  Irregularity in Proceedings, or in Order or Ruling of the Court, or Abuse of
Discretion by the Court

On January 12, 2016, the United States Supreme Court decision in Hurst signaled a sea-
change in death penalty jurisprudence. Hurst v. Florida, _US.__, 136 8. Ct. 616, 193 L.Ed.2d
504 (2016). Afier Hurst, it is clear that Ohio’s death penalty scheme is unconstitutional. The

decision of the trial court to allow the jury to render a mete recommendation regarding the

imposition of the death sentence is an irregularity in the proceedings or in an order or ruling of

the court, or abuse of discretion by the court, which prevented Movant from having a fair trial

during the penalty phase of this capital case. To understand why the trial court’s action deprived
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Movant of a fair trial in the penalty phase of this capital case, the Court must examine the
holding in Hurst.
A. The Supreme Court’s Decision in Hurst v. Florida.

Hurst held that Florida’s capital sentencing structure violated the Sixth Amendment right
to trial by jury because it required the judge, not the jury, to make the factual determinations
necessary to support a sentence of death, Hurst, 136 S.Ct. at 619. Pursuant to Hurst, Ohio’s
capital sentehcing is likewise unconstitutional inasmuch as the trial judge, not the jury, makes the
factual determinations necessary to impose a sentence of death.

In Hurst, a Florida jury had convicted Timothy Hurst of first-degree murder but did not
identify which aggravating circumstance—prémeditated murder or felony murder—buttressed
their finding. Hurst, 136 S. Ct. at 619-20. In Florida, first-degree murder is a capital felony: the
maximum sentence a capital defendant may receive based solely on that conviction is life
imprisonment. Fla. Stat. § 775.082(1). The defendant will receive the death penaity only after an
additional sentencing proceeding “results in findings by the court that such person shall be
punished by death” Id. (emphasis added). Otherwise, the defendant is punished by life
imprisonment without parole. Id

Accordingly, after Hurst was found guilty of first-degree murder, the judge conducted an
evidentiary hearing before the jury. Hurst, 136 S. Ct. at 620, At the conclusion of the evidentiary
hearing the jury rendered an “advisory sentence” of death without specifying the factual basis of
its recommendation. Jd. Under Florida law, fhe trial court must give the jury's recommendation

“great weight” but must independently weigh the aggravated and mitigating circumstances
before entering a sentence of life imprisonment or death. Id. The trial court in Hurst did this, and

imposed a death sentence. Id.

A-20




On post-conviction review, the Florida Supreme Court again vacated the sentence. Id. At

Hurst’s re-sentencing, a jury again recommended death and the judge so sentenced, basing her

decision on the Court’s independent findings of aggravating ciicumstances as well as the jury’s .

recommendation, Id.

The United States Supreme Court acéepted certiorari of Hurst’s appeal to resolve the
tension between Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 556 (2002) and i_ts
earlier decisions, Hildwin v. Florida, 490 U.S. 638, 109 S.Ct. 2055, 104 L.Ed.2d 728 (1989) and
Spaziano v. Florida, 468 U.S. 447, 104 S.Ct. 3154, 82.- LEd.2d 340 (1984). In Ring, the
Supreme Court held that the Sixth Amendment requires a jury to find any fact necessary to
qualify a capital defendant for a death sentence. Hurst, 136 8. Ct. at 621. Although Ring had not
expressly overruled Hildwin and Spaziano, cases which approved the constitutionality of
Florida’s capital sentencing scheme, Ring’s holding seemed to compel such an outcome. Hurst
laid the confusion to rest, holding that Florida’s law “violates the Sixth Amendment in light of
Ring.” Id. at 620. Hurst “expressly overrule[d]” Spaziano and Hildwin. Id. at 623

Justice Sotomayor expléined in the 8-1 majority opinion that “[t]he Sixth Amendment
requires a jury, not a judge, to find each fact necessary to impose a sentence of death. 4 mere
recammendation is not enough.” Id. at 619 (emphasis added). The Hurst opinion states that like
Arizona, the state whose sentencing scheme was at issue in Ring, “Florida does not require the
jury to make the critical findings necessary to impose the death penalty. Rather, Florida requires

ﬁ judge to find these facts.” Id. at 622. The Court continued: “Although Florida incorporates an
advisory jury verdict that Arizona lacked, we have previously made clear that this distinction is
immaterial.” Id Because “the maximum punishment Timothy Hurst could have received,

without any judge-made findings, was life in prison without parole,” and because “a judge
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increased Hurst’s authorized punishment based on her own factfinding,” the Court held that
“Hurst’s sentence violates the Sixth Amendment.” Id.

In so holding, the Court rejected Florida’s argument that the jury’s recommendation
necessarily included a finding of an aggravating circumstance, noting “the Florida sentencing
statute does not make a defendant .eligible for death until ‘findings by the court that such person
. shall be punished by death.” Jd. (quoting Fla. Stat. § 775.082(1)) (emp.hasis in opinion). Because
“[t]he trial court alone must find ‘the facts . . . [t]hat sufficient aggravating circumstances exist’
and ‘[t]hat there are insufficient mitigating circumstances to outweigh the aggravating
circumstances,”” the Court found that a Florida jury’s function is solely advisory and does not
satisfy the constitutional standard outlined by Ring. Id. (quoting § 921.141(3)) (emphasis in
opinion).

B. Similarities Between Ohio and Florida’s Capital Sentencing Schemes.

Ohio’s death-penalty sentencing scheme is similar to Florida’s in several significant
aspects. Pursuant to R.C. 2929.03(B), a jury in an Ohio capital case must find the defendant
guilty or not guilty of the principal charge and then it must also decide “whether the offende:: is
guilty or not guilty of each specification.” The jury will be instructed that each aggravating
circumstance “shall be proved beyond a reasonable doubt in order to support a guilty verdict on
the specification.” Id.

If the jury finds a defendant guilty of both the charge and one or more of the

specifications, then, like in Florida, a sentencing hearing is conducted where:
The court, and the trial jury if the offender was tried by a jury, shall consider any
report prepared pursuant to this division and furnished to it and any evidence
raised at trial that is relevant to the aggravating circumstances the offender was
found guilty of committing or to any factors in mitigation of the imposition of the

sentence of death, shall hear testimony and other evidence that is relevant to the
pature and circumstances of the aggravating circumstances the offender was found
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guilty of committing, the mitigating factors set forth in division (B) of section

2929.04 of the Revised Code, and any other factors in mitigation of the imposition

of the sentence of death, and shall hear the statement, if any, of the offender, and

the arguments, if any, of counsel for the defense and prosecution, that are relevant

to the penalty that should be imposed on the offender.

R.C. 2929.03(D)(1): During this sentencing hearing, the defendant has the burden of introducing
evidence of any mitigating factors, but the prosecution has the ultimate burden of “proving, by

| proof beyond a reasonable doubt, that the aggravating circumstances the defendant was found
guilty of comumitting are sufficient to outweigh the factors in mifigation of thé imposition of the
sentence of death.” Id.

At the conclusion of the sentencing hearing, if the jury unanimously finds that the
prosecutor has met this burden, “the jury shall recommend to the court that the sentence of death
be irhposed on the offender.” R.C. 2929.03(D)(2) (emphasis added). The finding is not required
to be rendered in writing and the jury’s sentencing recommendation verdict does not set forth the
factual findings underlying the jury’s recommendation. !

Once an Ohio jury makes a death-sentence recommendation, then, like in Florida, the
Ohio trigl court must independently consider “the relevant evidence raised at trial, the testimony,
other evidence, statement of the offender, arguments of counsel, and, if applicable, the reports
submitted to the court pursuant to division (D)(1} of this section.” R.C. 2929.03@))(3). The trial
court can then sentence a defendant to death if it finds “by proof beyond a reasonable doubt . . .
that the aggravating circumstances the offender was found guilty of committing outweigh the
mitigating factors.” Jd. Asin Florida, when the Ohio trial court imposes a death sentence it shall:

state in a separate opinion its specific findings as to the existence of any of the

mitigating factors set forth in division (B) of section 2929.04 of the Revised Code,

the existence of any other mitigating factors, the aggravating circumstances the
offender was found guilty of committing, and the reasons why the aggravating

! In Florida, the jury’s recommendation does not need to be unanimous. Hurst, 136 8. Ct. at 620. Nevertheless, the
point is that, like Florida, Ohio juries make a recommendation to the trial court for imposing a death sentence.
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circumstances the offender was found guilty of committing were sufficient to
outweigh the mitigating factors. '

R.C. 2929.03(F).

In sum, a jury in Ohio has the responsibility of finding that one or more aggravating
circumstances exist as part of the verdict at the capital defendant’s trial, however, that does not
complete the capital sentencing process. Rather, under Ohio law, the jury must then conduct a
weighing process after the sentencing hearing. Once the weighing process is complete, the jury

" may make a death-sentence recommendation to the trial court. The Court in Hurst emphasized
the language in the Florida statute that defined the jury’s decision as advisory when it held
Florida’s death penalty statute unconstitutional. Because Ohio’s scheme similarly classifies a
jury’s decision as a recomumendation (i.e., “advisory”), Ohio’s death penalty statute is likewise
unconstitu;cional.

In Hurst, the Cou;*t broadly criticized the Florida scheme because the jury “does not make
specific factual findings with regard to the existeﬁce of mitigating or aggravating circumstances.
A Florida trial court no more has the assistance of a jury’s findings of fact with respect to
sentencing issues than does a trial judge in Arizona.”” Hurst 136 S. Ct. at 622 (quoting Walton v.
Arizona, 497 U.S, 639, 648, 110 S.Ct. 3047, 111 L.Ed.2d 511 (1990)). The Court’s opinion not
only pointed out the absence of factual findings about the existence of aggravating circumstances
or mitigating factors, but also the absence of any findings about the weighing of those factors, /d.

In Ohio, the defendant has “the burden of going forward with the evidence of any factors
in mitigation of the imposition of the death sentence.” R.C. § 2929.03(D)(1). Ohio law requires
a jury to render a unanimous verdict that the aggravating circumstance (alleged in the indictment

and proven beyond a reasonable doubt in the guilt determination phase of trial) outweighs the

mitigating factors beyond a reasonable doubt before the jury may recommend a sentence of
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death. Id However, the Ohio statute does not require the jury to make any specific factual
findings as to: (1) whether the defendant proved the existence of any mitigating factor (or to
what degree defendant did so), (2) which mitigating factors the defendant established; or (3)
what weight the jury accorded each mitigating factor. Indeed, the Ohio Supreme Court has
rejected all efforts to require that the jury make any factual finding about the existence of
mitigating factors.

As we concluded in Jenkins, supra, at 177, such written findings are not an

"indispensible ingredient" in assisting appellate courts in determining whether the

death sentence was arbitrarily or capriciously imposed. Additionally, while the

Jury is not required to do so, pursuant to R.C. 2929.03(F) the trial judge must

make specific written findings &s to both aggravating and mitigating

circumstances including a weight evaluation. As such, these findings serve to

enhance the record available upon appellate review. In addition, the statutory

requirement that the appellate court make an independent determination of

sentence appropriateness is an additional safeguard against arbitrary imposition of

the death penalty and is not merely the answer to a constitutiona! mandate of

proportionality review. Issue 5 is not well-taken.
State v. Buell, 22 Ohio St. 3d 124, 137, 489 NE.2d 795 (1986), superseded by statute on other
grounds, State v. Riley, 2007-Ohio-879, 1§ 26-27 (emphasis added). Consequently, if Ohio’s
death penalty statute did somehow survive a Hurst challenge, it would still be unconstitutional
because Ohio’s statute allows the jury to apply unbridled discretion to impose the death penalty
without requiring the jury to make any factual finding that would allow for meaningful judicial
review of the death sentence.

The Ohio statute does not require the jury to make any specific findings of fact about
mitigating factor;s, nor does it ask the jury to make any specific findings about their balancing of

the mitigating and aggravating factors. Therefore, the judge must implement a sentence without

those critical findings.2 Absent those factual findings, and given the advisory nature of the jury’s

2 \nlike in Ohio, a sentencing judge in Florida could “override” an “advisory jury verdict [recommending life],” but
as a practical matter, that did not actually happen in Hurst’s case, nor has any judge overridden a jury
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sentencing fecommendatio‘n, the Ohio death penalty scheme suffers from the same constitutional
deficiencies as the scheme in Florida and is unconstitutional.
C. The Supreme Court of Ohio’s Sﬁtements Comparing Ohio and Florida.

Going back to at least 1986, and as recently as 2014, the Supreme Court of Ohio has cited
the now overruled Spaziané as favorable authority to uphold the constitutionality of Ohio’s own
capital sentencing scheme. In holding. Florida’s capital sentencing structure to be
unconstitutidna!, Hurst also “expressly overrule[d]” Spaziano v. Florida and Hildwin v. Florida,
the United States Supreme Court’s prior precedent upholding Florida’s scheme. Hurst, 136 S.

Ct.at 623. As the Supreme Court stated, “Time and subsequent cases have washed away the logic

of Spaziano and Hildwin.” Hurst, 136 S. Ct.at 624, The Court’s decision to overrule Spaziano is

strong evidence c;f the unconstitutionality of Ohio’s own capital sentencing structure. On several
occasions, the Supreme Court of Ohio favorably cited Spaziano as authority to uphold Ohio’s
own scheme.

Perhaps most damning to the constitutionality of Ohio’s capital sentencing structure is the
decision in State v. Rogers, 28 Ohio St. 3d.427, 504 N.E.2d 52 (1986), rev'd on other grounds,
32 Ohio St.3d 70. In Rogers, the Court stated, “Florida’s statutory system, which is remarkably
similar to Ohio’s, was expressly uphield in the case of Spaziano v. Florida (1984), 468 U.S. 447.
Rogers, 28 Ohio St. 3d at 430 (emphasis added). The 1986 version of R.C, 2929.03 at issue in
Rodgers was substantially similar to the current version of the statute with the same problematic
“recommendation” language. See R.C. 2929.03(D)(2) (1986) (“If the trial jury unanimously

finds, by proof beyond a reasonable doubt, that the aggravating circumstances the offender was

recommendation in Florida for over 15 years. Hurst, 136 S. Ct. at 625-26, Thus in practice, the Florida scheme
functions similarly to Ohios.
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found guilty of committing outweigh the mitigating factors, the frial jury shall recommend to the

court that the sentence of death be imposed on the offender.”).

In a 2014 case, State v. Davis, the Supreme Court of Ohio again cited Spaziano

favorably:

The starting point for constitutional analysis of Davis’s claim is the recognition
that although the Sixth Amendment guarantees the right to trial by jury, neither
the Sixth nor the Eighth Amendment creates a constitutional right to be sentenced
by a jury, even in a capital case. “[D]espite its unique aspects, a capital sentencing
proceeding involves the same fundamental issue involved in any other sentencing
proceeding—a determination of the appropriate punishment to be imposed on an
individual. * * * The Sixth Amendment never has been thought to guarantee a
right to a jury determination of that issue.” Spaziano v. Florida, 468 U.S. 447,
459, 104 S.Ct. 3154, 82 L.Ed.2d 340 (1984). See also Proffitt v. Florida, 428 U.S.
242, 252, 96 S.Ct. 2960, 49 L.Ed.2d 913 (1976) (plurality opinion); Harris v.
Alabama, 513 U.S. 504, 515, 115 S.Ct. 1031, 130 L.Ed.2d 1004 (1995) (“The
Constitution permits the trial judge, acting alone, to impose a capital sentence™).

State v. Davis, 139 Ohio St. 3d 122, 130, 2014-Ohio-1615 at 139 (emphasis original). However,
Hurst stated that “[t]he Sixth Amendment requires a jury, not a judge, fo find each fact
necessary fo impose a sentence of death. A mere recommendation is not enough.” Id. at 619
(emphasis added). Thus the Supreme Court of Ohio’s previous reliance on Spaziano is now
undermined by the holding in Hurst.

Ohio has unabashedly proclaimed that the jury verdict at the mitigation phase of a capital
trial is merely a recommendation to the trial court — where the real power to sentence a defendant
to death resides. The Ohio Supreme Court decided that question thirty years ago:

Ohio has no sentencing jury. All power to impose the punishment of death

resides in the trial court which oversees the mitigation or penalty phase of the

trial. The duty of the trial court is set forth in R.C. 2929.03(D)(3).

Immediately obvious is that, under this provision, the jury provides only a

recommendation as to the imposition of the death penalty. The trial court must
thereafter independently re-weigh the aggravating circumstances against the

mitigating factors and issue a formal opinion stating its specific findings, before it
may impose the death penalty. R.C. 2929.03(F). It is the trial court, not the jury,
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which performs the function of sentencing authority, Thus, no “sentencing jury”
was involved in the proceedings below.

Rogers, 28 Ohio St. 3d. at 429 (emphasis in opinion). The Ohio Supreme Court has a long
history of rejecting defense counsel’s claim that it is error to inform a capital jury that their
verdict is é mere recommendation, and has done so precisely because telling the jury that its
sentencing verdict is merely a recommendation is an accurate statement of Ohio law. State v.
Jenkins, 15 Ohio St.3d 164, 206-203, 473 N.E.2d 264 (1984) (Jury instruction that mitigation
phase death verdict was recommendation held to be accurate statement of Ohio law); accord,
State v. Williams, 23 Ohio St. 3d 16, 21-22, 490 N.E.2d 906 (1986); State v. Scott, 26 Ohio St. 3d
92, 103-104, 497 N.E.2d 55 (1986); State v. Thompson, 33 Ohio St. 3d 1, 6, 514 N.E.2d 407
(1987); State v. Williams, 38 Ohio St. 3d 346, 356-357, 528 N.E.2d 910 (1988) State v. Bradley,
42 Ohio St. 3d 136, 147, 538 N.E.2d 373 (1989) State v. Steffen, 31 Ohio St. 3d 111, 113-114,
509 N.E.2d 383 (1987); State v. DePew, 38 Ohio St. 3d 275, 280, 528 N.E.2d 542 (1988); State
v, Bguke, 38 Ohio St. 3d 29, 34-35, 526 N.E.2d 274 (1988); State v. Poindexter, 36 Qhio St.3d 1,
3, 520 N.E.2d 568 (1988); State v. Johnson, 46 Ohio St. 3d 96, 105-106, 545 N.Ed.2d 635
(1989); State v. Durr, 58 Ohio St. 3d 86, 93-94, 568 N.Ed.2d 674 (1991); State v. Milles, 62
Ohio St. 3d 357, 375, 582 N.E.2d 972 (1992); State v. Grant, 67 Ohio St. 3d 465, 472, 620
N.E.2d 50 (1993); State v. Carter, 72 Ohio St. 3d 545, 559, 651 N.E.2d 965 (1995), State v.
Keith, 79 Ohio St. 3d 514, 517-519, 684 N.E.2d 47 (1997).

Similarly, when the district courts of appeals considered death sentence cases on an
appeal of right, they universally held that a jury verdict of death was only a recommendation
under Ohio law. State v. Roe, 1987 Ohio App. LEXIS 8490, *69-70, 1987 WL 16174 (10th Dist.
No. 86AP-59, August 25, 1987); State v. Fort, 1988 Ohio App. LEXIS 384, *59-61, 1988 WL

11080 (8th Dist. No. 52929, February 4, 1988); State v. Maurer, 1988 Ohio App. LEXIS 1608,
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#26-27, 1988 WL 38529 (5th Dist. No. CA-7253, April 25, 1988); State v. Montgomery, 1988
Ohio App. LEXIS 3297, *10-11, 1988 WL 84427 (6th Dist. No. L-86-395, August 12, 1988);
State v. Jackson, 1989 Ohio App. LEXIS 5064, * 39-40 (8th Dist. No. 55758, October 5, 1989);
State v. Moore, 1996 Ohio App. LEXIS 2617, *54, 1996 WL348193 (1st Dist. No. C-950009,
June 26, 1996).

Finally, the Federal Courts have recognized that, in Ohio, the jury does not impose a
death sentence and thus it is an accurate statement of Ohio law to instruct the jury that its death
verdict is merely a :ecommendation. Beuke v. Collins, 1995 U.S. Dist. LEXIS 22095, *102
(8.D. Ohio No. C-1-92-507, October 19, 1995).

This long line of cases demonstrates that, in Ohio as in Florida pre-Hurst, the trial judge
is the sentenc@ng authority: the jury’s role is merely to provide an advisory recommendation to

3 Hurst held that imposing a death

the trial court if the jury recommends a death sentence.
sentence based on an advisory jury recommendation of a death sentence was unconstitutional in
Florida. Hurst, 136 S. Ct. at 621. It is equally unconstitutional in Ohio.
D. The Supreme Court of Ohio Granted Relief Premised on Hurst,

In State v. Kirkland, the Supreme Court of Ohio granted a ijlotion for relief* premised on
Hurst and remanded the case for a new mifigation and sentencing hearing. State v. Kirkland,
2010-0854, 2016-Ohio-2807 (05/04/2016 Case Announcements) at p. 3. Prior to Hurst, the Court
in Kirkland originally attempted to cure prejudicial prosecutorial misconduct in the penalty phase
by conducting its own deliberations regarding’ whether the aggravating circumstances

outweighed the mitigating factors. See State v. Kirkland, 140 Ohio St.3d 73, 2014-Ohio-1966 at

17 96, 97. The Court, after Hurst, found that the jury must weigh the aggravating circumstances

? Unlike Flerida, in Ohio the trial court must follow the jury’s recommendation if the jury recommends a life

sentence, R.C. 2929.03(D)(2).
% See 8. Ct. Prac. Rule 4.01(A), Motion for order or relief.
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against the mitigating factors in a new penalty phase trial. This demonstrates the Supreme Court
+ of Ohio’s stance that Hurst applies to the penalty phase of Ohio’s capital sentencing scheme.

While the Court in Kirkland did not rule on the advisoty nature of Ohio’s penalty phase
jury verdict, Hurst is clear: when a jury functions simply to provide a recommendation, the
constitutional protections of the Sixth Amendment are not met. Jd at 622. “A jury’s mere
recommendation is not enough.” /d. at 619.

.. The Weighing of Aggravating and Mitigating Factors Implicates Hurst.

Implicit in the Supreme Court of Ohio granting a Hursi-premised motion in Kirkland is
that Hurst must apply to the penalty phase of Ohio’s capital sentencing structure. Additionally,
both federal and state courts have concluded that weighing determinations are factual findings
that must be made by juries. The jurisdictions so holding are likely to increase because of the
broad language of Hurst. See Hurst, 136 S. Ct. at 619: “The Sixth Amendment requires a jury,
not a judge, to find each fact necessary to impose a sentence of death.”

In McLaughlin v. Steele, a Missouri Federal District Court concluded the Missouri
statutory scheme violated the Sixth Amendment in light of Hurst and Ring. McLaughlin v.
Steele, 2016 WL 1106884, at *29, 2016 U.S. Dist. LEXIS 36643 (E.D. Mo. Mar. 22, 2016). The
court found that “the weighing of mitigating and aggravating circumstances is a finding of fact.”
Id. See also State v, Whitfield, 107 8.W.3d 253, 259-61 (Mo. 2003) (en banc) (finding Missouri’s
requirement that capital jurors determine whether evidence in mitigation was sufficient to
outweigh the evidence in aggravation before sentencing defendant to death ﬁas a factual finding
properly made by jury). The McLaughlin court reasoned “all we know from the special

interrogatory is what [the jury] did not find.” Id. -“[B]ecause the judpe could not have known
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what the jury decided, he ¢ould not have relied upon it in imposing the death penalty, and so he
must have made the factual finding himself.” Jd. This violated the Sixth Amendment. Jd,

In Woldt v. People, the Supreme Court of Colorado found its state statute’s requirement
that the sentencing body decide “whether the mitigating factors outweighed the aggravating
factors” was “fact-finding” that rendered the defendant eligible for a death sentence and must be
made by a jury. 64 P.Bd 256, 265-66 (Colo. 2003) (en banc), Additionally, while the Supreme
Court of Nevada has considered weighing “mostly & question of mercy,” the process is thereby
regarded as retaining some factual inquiry. Nunnery v. .Stare, 127 Nev. 749, 263 P.3d 235 (Nev.
2011) (emphasis added). |

In Ohio, the jury only weighs aggravating circumstances against mitigating factors in
order to arrive at an advisory jury recommendation regarding a death sentence. Even then, the
jury does not make any factual findings that identify which mitigating factors, if any, the jury
deemed proven. No‘r does the jury make any factual finding about the weight the jury accorded
each mitigating factor when the jury reached its advisory recommendation that the death penalty
be imposed. |

(F) Conclusion to Part L.

Ohio’s death penalty statute unconstitutionally permits a trial judge, rather than a trial
jury, to determine all of the facts necessary to impose the death penalty. Hurst, 136 S.Ct. at 619,
Like the statute found unconstitutional in Florida, Ohio’s death penalty statute requires only that
the jury make a recommendation of a death sentence, in violation of the Sixth :and Fourteenth
Amendments to the United States Constitution. Accordingly, Movant was prevented from

having a fair trial in the sentencing phase of his case, and is entitled to a new mitigation phase

trial pursuant to Crim. R. 33(A)(1).

14
A-31




I Death Sentence Imposed in this Case is not Sustained by Sufficient Evidence
or is Contrary to Law »

As shown above, the Ohio death penalty statute violates the Sixth and Fourteenth
Amendments to the United States Consﬁtu’tion because, in Ohio, a Jury’s verdict in the
mitigation phase is merely a recommendation. Hurst, 136 S.Ct. at 619. The death sentence in
this case was imposed based upon a jury recommendation and independent fact finding by the
trial court. Accordingly, the death sentence was imposed based upon insufficient factual
findings (findings only made by a judge) and contrary to law. Hurst, 136 S.Ct. at 619, Movant
is entitled to a new mitigation phase trial pursuant to Crim. R. 33(A)(4).

IV. The Death Sentence Imposed in this Case is the Result of an Error in Law

As shown above, the Ohio death penalty statute violates the Sixth and Fourteenth
Amendments to the United States Constitution because, in Ohio, a Jury’s verdict in the
mitigation phase is merely a recommendation. Hurst, 136 S.Ct. at 619, The death sentence in
this case was imposed based upon a jury recommendation and independent fact finding by the
trial court. Accordingly, the death sentence was imposed contrary to law. Hurst, 136 S.Ct. at
619. Movant is entitled to a new mitigation phase trial pursuantto Crim. R. 33(A)(5).

CONCLUSION |
Movant was sentenced to death under a statutory scheme that violates the Sixth and
Fourteenth Amendments of the United States Constitition because in Ohio, a Jury’s verdict in
the mitigation phase is merely a recommendation. Hurst, 136 S.Ct. at 619. Applying Ohio’s
unconstitutional death penalty statute to Movant’s case constitutes an irregularity in the
proceeding, or in any order or ruling of the court, or abuse of discretion by the court, because of
which Movant was prevented from having a fair trial in the penalty phase in his case. The death

sentence in this case was imposed based upon a jury recommendation and independent fact
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. finding by the trial court. Accordingly, the death sentence was imposed contrary to law and is

the result of an error of law. Hurst, 136 S.Ct. at 619, Movantis entitled to a new penalty phase

trial pursuant to Crim. R. 33(A)(1),(4) and (5),

Respectfully submitted,
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§ 2020.02.3 CRIMES—PROCEDURE 344

ATTACHMENT 1;

Defendant’s Motion for a
New Mitigation Trial
R.C. § 2929.03 (1986)

-

§ 292908 1mposing sentemes for a capital
offense,

(&) Tf the indiotment or count in the indivtment .

charging aggtavated murder does niot cantain ons or
more speolilaations of aggravating clroumstances
lsted in divisfon (A) of seotion 20208.04 of the
Revised Cods, then, following a verdiot of guilty of
the charge of aggravated murder, the ttial coust
shall fmpose a santence of life imprisonment with




PENALTIES AND SENTENGING § 2020.03

arole eligibility after serving twenty years of
myrisoniment on the affender.
" (B) If the indictment or count in the indictment
charging aggravated murder contains ane or more
specifiations of aggravating circurnstences lsted in
£vlslon (A) of seotlon 2029.04 of the Revised Cod,
ba verdiet shall separately stzte whether the
5~ gconsed fs found guilty or not gullty of the prineipal
i oherge and, If guilty of the principal chaxge,
I whether the offender was elghtean years of age or
older at the time of the commission of the offense, if
) the matter of ags was raised by the offender pursu-
ant to section 20£9,023 [2629.02.3) of the Reviced
1 Clode, and whether the offender is guilty or not
guilty of each specification, The jury shall be
fnstruoted on its dutles in this regard, which shall
{nelude an instruation that a specification shall be
proved bayond a reasonable doubt in order to sup-
port a guilty verdict on the sieniﬂnatlon , but guch
{nstruotion ghall not mention the penalty which may
bo the consequenae of a gullty or not guilty vexdiot
on any charge or spectiioation,

(C)(1) Tf the indictment or count in the indict-
ment oharglng apgravated murder eontains one or
more speoifications of aggravating circumstances
listed in divislon (A) of seotlon 2929.04 of the
Revised Code, then, following a verdiat of gullty of
the charge but not guilty of each of the speoifica.
tions, and regardless of whether the offender rafsed
the matter of age pursuant to section 2929.023
[2828,02.3] of the Revised Cods, the telal court shall
impose a sentence of life imprisonment with parole
eligibility after serving twenty yeexs of fraprison-
ment on the offender, ' '

- (2) Xf the indiotment or gount in the indletrnent

containg one or more speoifications of aggravating
' ofroumstances listed In division (A) of section
£590.04 of the Revised Code, and if the offender Ig
found guilty of both the charge and one or more of
the specifications, the penalty to be Imposed on the
offender shall be death, life imprisonment with
pexale eligibility after serving twenty full years of
imprisonment, or life imprisonment with parols eli-
gibility after serving thirty full years of imprison-
ment, shall be detarmined pursuant to divizions (D)
and {E) of this section, an'c? shall ba determined by
one of the following:

{a) By the panel of thres judges that ttled the
offendar nporn his watver of the right to trlal by jury;

-(b) By the trlal jury and the trial judge, if the
offender was trled byjury.

(D){1) Death may not be {ruposed ag a penalty for
aggravated murder if the offender ralsed the matter
of age at trial pursuant to section 2020,023
[2626.02.3] of the Revised Code and was not found
at trlal to have been elghteen years of age or older at
the time of the commission of the offenss, When,
death may be imposed es a penalty for aggravated
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_muxder, the court shall procesd under this division,
When death may be imposed ags penalty, thocourt,
upon the request of the defandant, shall requize.a
pre-saﬂ't'éﬁﬁﬁestigatlon ta be mada and, upon the

““réqiiest of the defendant, shall requiro a mental

examination to be made, and shall xequire reports of
the investigation and of any mental exarainatlon
submittad to the court, pussuant to section 2047.08
of the Revised Code, Nostatement made or informa-
tion provided by a defendant (n a mental examina-
tion or procseding conducted pursuant to this
division ghall be disclosed to any person, excapt es
provided in this divislon, or be used in evidence
agalnslt t]xa defendent on the dsue of guilt in anjlr
rotrial, re-sentence investigation or mental
exarnination shall nat be mads. arcept wpon request
"of Hhe Hsfenddnt, Coples of any reports prepared
onder this division shall be furnished to the court, to
the trlal jury 3f the offender was trisd by a jury, to
the preseoutor, and to the offender or his counsal for
use under this divislon, The court, and the trial fury
if the offender was trded by & juxy, shall oonsider any
report prepared pursuant to this division and fur-
nished to it and any evidenca ralsad at trial that fs
relevant to the aggravating clrcumstances the
offender was found guilty of coramitting or to any
faotors in mitigation of the imposition of the sen-
tenes of death, shall hear testimony and other evl-
dence that is relevant to the nature and
ofroumstances of the aggravating clroumstances the
offender was found guilty of eommitting, tha miti-
gating factors get forth in divison (B) of sectlon
9620,04 of the Revised Code, and any ather factors
in mitigation of the Impasition of the sentemce of
death, and shall hear the statement, f any, of the
offender, and the arguments, Iif any, of counsel for
the defense and prosecution, thet exe relevant to the
penalty that shauld be Impesed on the nffendar, The
defendent shall bs glven great latitude in the presen-
tation of evidence of the mitigating factors set farth
indivision (B) of seotion 2020,04 of the Revised Cods
and of any other factors in mitigation of the imposl-
tion of the sentence of death. If the offendsr chooses
to meke & statement, he ls subject to cross-examina-
tion only if he consents to make the statement under
oath or affirmation,

The defendant shall have the burden of going for-
ward with the evidenee of any factors in mitigation
of the {mpositian of the sentence of death, The pross-
oution shall have the burden of proving, by praof
beyond a reasonable doubt, that ths aggravating ofr-
cumstenoces the defendant was found gullty of com-
mitting are sufficient to outweigh the facters in
mitigation of the imposttion of the sentence of death,

{2) Upon conaidaration of the relevant evidanae
ralsed at irial, the testimony, other evidence, state-
ment of the offender, axpaments of counsel, and, if
applicable, the reports submitted pursuant to divi-
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slon (D)(1} of this section, the trial jury, if the
offender was tried by a jury, shall determine
whsther the aggravating alvoumstances the offonder
was found guilty of committing aresufficlent to out-
weigh the mitigating factors present in the case. If
the trial jury unaniraously finds, by proof beyond a
reasonable doubt, that the aggravating cfreum-
stances the pffender was found guilty of committing
outweigh the mitigating factors, the txial jury shall
renommend to the court that the sentence of death
be imposed on the offender, Ahsent such a finding,
the jury shall reagmmend that the offender be sen-
tonced to lifs imprisonment with parole elighility
after serving twenty full yeays of imptisonment or to
life imprisonment with pargle eligibility after serv-
ing thirty Foll years of imprisenment.

Tf the txlal J ury recommgnda that the offendar be
. gantenced to fife imprisonment with parole eligibil-
fty after sarving twenty full yeave of imptisonment or
to lifa imprisonment with parole diglhility after
serving thirty full years of imprisonment, the court
shall impose the sentence regommendad by the jury
upon the offender, If the trlal jury recommends that
the sentence of death be imposad itpon the offender,
the court shall pradeed to impose sentonce pursnant
to division (D)(3) of thisseation.

(3) Upon consideration of the relevant evidence
ralsed at trial, the testimony, other evidence, state-
ment of the offender, axguments of counsel, and, if
applioable, the reports subsnitted to the sourt pursu-
ant to divislon (Dg(l) of this geation, if, after receiv-
ing pursuant to division (D) (EL of this seotion the
trlal jury’s recommendation that the sentence of
death beimposed, the coust finds, by proof heyond &
reagonable doubt, or if the panel of three judges
unanimoutly finds, that the aggravating ofvour-
stamoes the offender was found gullty of committing
outwelgh the mitigeting factars, it shall impose sen-
tence of death on the offender. Absantsuch a findiy
by the court or pansl, the court or the panel shell
impose one of the following sentances on the
offendar:

(a) Life imprisanment with parole eligibility after
serving twenty full years of imprisonment;

(b) Life imptisonment with parole eligibility
after serving thirty full yearsof imptisonment,

(E) ¥the offender raised the matter of age at trial
pursuant to section 2029.023 [2929,02.3] of the
Rovised Code, was convicted of aggravated murder
and ane or more spectfloations of an aggravating cir-
cnmstance listed in division {A) of section 2028.04 of
the Revised Code, and was ot found at trlal to have
besn elghteen years of age or older at the time of the
commlssion of the offense, the court or the panel of
three judges shall not impose & sentence of death on
the offender, Instead, the court or panel shall
impose one of the following sentences on the
offender;

(1) Life Imprisonment with parole eligibilty after

serving twenty full years of imprisonmognt;

{9) Life imprisonment with pavalo elfgibility after
serving thirty full yearz of imprisonment.

(i) The cowrt or the panel of three fudges, when it
imposes seutence of death, shall state in a saparate
opinion its specifio Findings asto the existence of any
of the mitigating factors set forth in division (B} of
gaotion 2020.04 of tha Revised Code, the axistence of
any other mitigating Factors, the aggravating cir.
gurpatances the offender was found guilty of com-
mijtting, and the reasons why the aggravating
citaumatances the offender was found guilty of oom-
mitting were ifisfent to oniwelgh the mitigating
faetors, Thé court or panel, when it imposes life
{mprisonment under divislon (D) of this seotion,
shall stata in o séparate oplnfon it specific Hndings
of whioh of the mitigating factors cet forth fn divi-
slon (B} of section £038.04 of the Revised Code it
found to exist, what other mitigating factorsit found
to exist, what aggravating eiroumstances the
offender was found guilty of committing, and why it
could not find that these aigrnvatlng circumstances
ware suffiolent to putweigh the mitigating factors,
The court or panel shall file the opinfon required to
be prepared by this division with the clerk of the
appropriate court of appeals and with the dlerk of
the supreme court within fiftean days after the court
ot pansl imposds sentenas, The ﬁud entinecaseln
which a sentencing hearing is held puranant to thiy
sectlon {s not final until the opinion fafiled,

(G) Whenever the court or a panel of three judges
fmposes sentence of death, the clerk of the court in
which the judgment Is yendered shall deliver the
entire record in the cege to the appellate cautt.

HISTORY: Y34 v¥I 5AL {BEf 3-1<74)5 13D v 8 1. Eif 10-18-BL.

Committes Comment to H 811

Thie ssction speciles the prooedure to ba followsd In
detarmining whethertha sentenas for aggravated murder is
1o balite imprisonment or desth,

Tha death peneltyls preciuded untess the indlatment con-
lalna a spaclfigation of one or more of the aggravating olr-
cumstanose lled in section 2620,04, in the ahsanca of
suoh spsaliioafione, ife Imprisonment must be imposed, If
the indictmeni spacliies an aggaravaling clroumstancs, it
rnust ba proved beyond a reasonable doubst, end tha Jury
must return separata verdiots on the cherge and speoifica-
flon, I the verdet s gulliy of the charga but nat gullly of the
gpacifioation, ths panallyia Nlalmprisanmant,

ITtha vartictis gullty of both the sharge andthe specifica.
tlon, the jury 1§ diacharged end the {rial bagin a sscond
phass dastgnet to determing tha prezenae or absance of
onaor mora milgatihg olrmumstanoss. If ane ol the theea mil-
Igating fzotora [slad in seotion 2629.04 ' astablished by a
proponderants of the svidence, the paralty s e imptigan-
rnent, If none of such factors iz established, the panalty Is
daath, The pracedire is easenildly the same in the first
pheee of en aygravated murdar irial whather the case s
tried by afury orby & three-judgs panel on a walvar of a jury.
Tha burdan of proof atill rasts on the stats, the same nulas of
evidence apply. the specliicaion must be provad bayond a
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CEDRIC CARTER

Defendant :

This case originated with the filing of an indictment on
. April 14, 1992, against Defendant Cedric Carter, charging him.
;‘ : with Aggravated Murde‘r in Count One of the indictment and

?} charging him with one specification of Aggravating Circumstances

as to Count On, thus qualifying this case as a possible death.

penalty case under the laws of the State of Ohio. In addition,
defendant was charged with the following offense:
In Count Two of the indictment, defendant was charged with
Aggravated Robbery. |
' This opinion deals only with the Aggravated Murdeflcharges ' o
and the specification pertaining to said murder. IE is prepared

and will be filed with the First District Court of Appeals and

ol
T

& requirements of 0.R.C. 2929.03(F).

with the Supreme Court of Ohio in compliance with the

Since the date of the subsequent arraignment, the docket
sheet reflects an extensive process of trial preparation.
Numerous motions were filed before and during trial. They were

heard and ruled upon during the course of the pretrial

APPENDIX F
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preparation, the guilt or innocence trial and the sentencing
proceedings, All rulings on said motions are reflected either on
the docket sheet of the case or on the record,

GUILT OR _INNOCENCE TRIAL

The guilt or innocence trial of Defendant Cedric Carter
commeﬁced on July 6, 1992, with the process of jury selection
from a special venire of one hundred (100). On Juiy 7, 1992, the
jury was impaneled and sworn. The jury finally selected
consisted of twelve regular members and‘three alternates. On the
regular panel of the jury there were five women and seven men.
None of the alternates had to be used although they were kept
intact and not discharged until after the verdict on the
sentencing proceeding was read in open court and the regular
panel discharged. The Court elected to retain the alternates
until fhe regular panel was finalLy discharged in order to assﬁre
that no mistrial might have to be declared while the regular
panel was deliberating on the sentencing recommendation if then a
membér of the regular panel should become ill or need Ed be
excused because of some other personal reason. | |

On Julj B, 1992, the State commenced its case and produced
evidence on the charge of Aggravated Murder. as set forth in Count
One of the indictment, evidence as to the specification of
Aggravating Circumstances as to Count One,  and evidence on the
other Count in the indictment. During the course of the guilt or
innocence'trial, the State of Ohio presented fifteen (15)
witnesses and.the defense rested after calling two witnesses,

including the defendant.

- 2 -
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There was absolutely no doubt that Cedric Carter was Ehe
perpetrator of the murder of Frances Messinger as well as the
other offense charged in the separate Count of the indictment,

After receiQing instructions of law from the Court which
were aﬁplicable to the éﬁilfwbr“innbcéhéé“issue‘En'the first
trial and upon due deliberation, the trial jury did, on July 11,
1992, find defendant guilty of Aggravated Murder as charged in
Count One of the indictment and also found defendant guilty of
the specification contained in the indictment as it pertains to
Count One. In addition, the jury found the defendant guilty of
the other separate Count of the indictment as charged.

The Aggravating Circumstances which Defendant Cedric Carter
was found-guilty of committing were that the defendant, Cedric
Carter, committed the offense of Aggravated Murder of Frances

- Messinger while Cedric Carter was committing, attempting to
commit, or fleeing immediately after c0mmittin§ or attempting to

commit the offgnse of Aggravated Robbery, and Cedric Carter was

the principal offender in the commission of the Aégravated Murder

or, if not the principal offender, committed the Aggravated
Murder with prior calculation and design.

Before receiving and reading the jury’s vexdict in open
court, the Court allowed the alternate jurors, who were
sequestered separately, to fully examine the exhibits admitted
into evidence._'This was done in order to assure that the
alternate jurors had seen and heard exactly the same evidence the
reguiar jurors had before it in reaching their verdict, so ﬁhat

if an alternate Jjuror had tc be pressed into service in the

CARTER APPENDIX: #460 ' A-40 3 -
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gz__liberative process with exactly the same exposure to evidence
2z - the regular jurors.
SENTENCING PROCEEDINGS
On July 13, 1992, the second phase of this matter,
Lzz=reinafter referred to as the sentencing proceedings commenced

zr=rsuant to O.R.C. 2929.03(D).

It should be noted that all df the jurors were seguestered .
gz=—ring their deliberations on guilt or innocence and during their
éeizliberations on the sentencing proceedings.

At the sentencing proceedings the Court reversed the

—zraditional trial procedure ordering defendant to proceed first.
7-zzis reversal of procedure did not, in any way, alter the burden
cZ = proof placed upon the Staté as the instructioné of the court
izcmdicated. The original triai jury, still intact, heard
giiiditional testimony and the arguments of respective counsel

rz:2=lative to the factors in favor of and in mitigation of the'

_ szm=ntence of death.

After receiving the instructions of the Court‘as to the
gccoplicable law in the sentencing proceedings and upon due
cz:=liberation, the trial jurj, on July 15, 1992, returned ité
ver=rdict and found unanimously that the State of Ohio proved by
rr==oof beyond a reasonable doubt that the Aggravating
Cz=zrcumstances which Defendant Cedric Carter was found quilty of

rrTommitting were sufficient to outweigh the mitigating factors in
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this case. The jury recommended in its verdict that the sentence

of death be imposed as mandated by provisions of 0.R.C.
2929.03(D)(2).

The Court then discharged all the jurors and continued the
case until July 30, 1992, in order to personally review the
numerous exhibits and testimony before imposing seﬁtence;

IMPOSITION OF SENTENCE PROCEEDINGS

On July 30, 1992, the Court proceeded to impose sentence

pursuant to O.R.C. 2929.03(D)(3). On that same date, the Court

announced that its written opinion would be filed within fifteen

{15) days-as required by O.R.C.2929.03(F).
The Court found by proof beyond a reasonable doubt upon a
review of the relevant evidence at both trials and the arguments

of respective counsel, along with the presentence and mental

- examination reports, that the Aggravating Circumstances which

Pefendant Cedric Carter was found guilty of coﬁmitting did
outweigh the mitigatinglfacfors in the case and, therefore; on
July 30, 1952, this Court imposed the sentence of'deaﬁh'upon
defendant, Cedric Carter, ordering said execution ﬁo take place
on October 30, 1992,
" OPINION

The provisions of O,R.C. 2929.03(F) now require this Court
to state in a separate opinion the Court’s specific findings as
to thé existence of any of the mitigating factors specifically
enumerated in O.R.C. 2929.04(B) or the existence of any other
mitigating factors, and also requires the Court to state reasons

why the Aggravating Circumstances that the offender was found

5 -




guilty of committing were sufficient to outweigh the mitigating
factors, since tﬁat is what the Court has in fact found by
imposing the death penalty. 1In other words, the Court must put
in writing the justification for its sentence.

In meeting its responsibility under the“statute,.Ehe Court
will review all mitigating factors described in O.R.C. 29?9.04(8)
as well as any other mitigating factors raised by Defendant and
will indicate what copclu;ions were reached from the evidence as
to each. Those possible mitigating factors specifiéally set
forth in the statute are as follows: .

(1} -Whether the victim of the offenée‘induced or

facilitated it;

(2) Whether it is unlikely that the offense would have been

committed, but for the fact that the offender was under

duress, coercion, or strong provocation;

(3) Whether, at the time of committing the offense, the

offender, because of a mental disease or defect; lacked

substantial capacity to appreciate the crimihglity of his
conduct or to conform his conduct to other reéuirements of

the law; A

{4i The youth of the offender;
(5) The offender’s lack of a significant history of prior

criminal convictions and delinquency adjudications;

CARTER APPENDIX: #463 A'43. 6 -
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{6) If the offer was a participant in the offense but not
the principél offender, the degree of the offender’s
participation in the offense and the degree of the
offender’s participation in the acts that led to the death
of the victim;

{(7) Any other factors that are relevant to the issuve of

wﬁether the offender should be sentenced to death, and

(8) The nature and circumstances of the offense, the -

history, character and background of the offender.

The Court will first, however, review the Aggravating .
Circumstances which defendant has been found éuilty of committing
and will indicate why the jury’s conclusions on these matters
were correct, |

AGGRAVATING CIRCUMSTANCES

The Aggravating Circumstances that the defendant, Cedric
Carter, was found guilty of committing were that the defendant,
Cedric Cartef, committed the offense of Aggravéted Murder cof
Frances Messinger while Cedric Carter was commitﬁing,‘attempting
to commit, or fleeing immediately after committiﬁg‘or attempting
to commit the offense of Aggravated Robbery, and Cedric Carter
was the principal offender in the commission of the Aggravated
Murder or, if not the principal offender, committed the
Aggravated Murder with prior calculation and design. ,'

“In deliberating upon its decision in this case as regquired
by 0.R.C. 2929.03{3)(Dj, the Court placed itself in the same
position as if it were one of the members of the jury panel. The

Court evaluated all of the relevant evidence raised at both
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trials and the arguments of respective counsel, all of which had
been available to the jury in its deliberation at various stages
of this case.

The principles of law which guided this Court are contained
in the written jury instructions provided to the jury during the
two trials and which are part of the transcript. The evidenée
and testimony were tested by the Court from the vieﬁpoint of
credibility and relevancy to thg existence of Aggravating
Circumstances along with their qualitative and quantitative
measure..

In the guilt or innocence trial and in the sentencing
proceedings, as well as in counsel’s arguments to the jury, there
was never a doubt in any respéct that defendant was the principal
perpetrator of the offenses charged in Count Oné of the
indictment. A qomplete review of the evidence pertaining to
Count One and the specification of Aggravating Circumsfance as to.
Count One and the other Count reveals‘to this Cburt, beyond any
doubt, that the murder of Frances Messinger, as well a§ the
offense charged in the other Count of the indictmen£ were

- committed by Defendant, Cedric Carter..

The evidence showed that during the early mofning hours of
April 6, 1992, Cedric Carter entered the Unitea Dairy Farmers
store on Madisbn Road in Cincinnati, Ohio, where Frances
Messinger was working alone as a clerk.

Additionally, the evidence showed that Carter ordered an ice
cream cone and then pulled a gun and ordered Hrs., Messinger to

give him the contents of the cash drawer. when NMrs. Messinger
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closed the cash drawer defendant fired two shots, the second of
which struck her in the forehead. The victim was lef£ dying on
the floor as Cedric Carter ran from the store,

It was therefore the Court’s conclusion, upon a full and
complete review of all the relevant evidence, that there was
proof beyond a reascnable doubt that defendant, as the principal
offendér, committed the offense of the Aggravated Murder of
Frances Messinger while defendant was committing the offense of
Aggravated Robbery.

The Court also found from the evidence that there was proof
beyond a reasonable doubt that the defendant, as the principal
offender, committed the offense of Aggravated Murder.of Frances
Messinger while defendént was committing the offense Aggravated
Robbery.
| The Court further finds that défendant's killing of Frances
'Messinger, a fifty-seven-year-old woman, wife ;nd mother of seven
children, who was working alone with no way to défend herself,
was a completely unnecessafy and cold-blooded act. 'This-killing

evidenced the particularly malicious outlook of this defendant.

MITIGATING FACTORS
The Court will now review all possible mitigating factors
and indicate whether they were present, and if so, what if any,
consideration the Court gave to them. Those listed in O.R.C.

2929.04(B) are as follows:

CARTER APPENDIX: #466 A-4€ -
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f1) "whether ﬁhe victim of the offense induced or
facilitated it." The Court finds absolutely no evidence
whatsoever to suggest that France§ Messinger in any respect
induced or facilitated the offense. This factor was not
present.

(2) "Whéther it is unlikely that the offense would have
been committed, but for the fact that offender was under
duress,; coércion, or stroqg provocation." Again, the Court
finds absolutely no evidence of any nature that would
suggest that the defendant was under duress, coercion, or
strong provocation. This factor was not present.

(3) "Whether, at the time of committing the offense, the
offender, because of a mental disease or defect, lacked

substantial capacity to appreciate the criminality of his

conduct or to conform his conduct to the requirements of the

law." Again, the Coﬁrt finds from the evidence that
defendant did not suffer from a mental disease or defect.
(4) "The youth of the offender." The Court finds thﬁt
defendant was, at the time of his trial, 19 yéars of age.
There was no evidence to suggest'that his age was a factor
that should be taken into account in mitigation of the
sentence of death.

(5) "The offender’s lack of a significant history of prior
criminal conviction and delinguent adjudications.™ The
record in this case, including the presentence report,

indicates that the defendant has two delinguency

adjudications as a juvenile and two convictions for criminal

CARTER APPENDIX: #467 A-47 0 -
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offenses as an adult. Therefore, the Court would deem it

inappropriate to give the defendant any consideration

pursuant to mitigating factor number five.

(6) "If the offender was a participant in the offense bhut

not the principal offender, the degree of the offender’s

participation in the offense and the degree of the
offender’s participafion in the acts that led to the death
of the victim." The Court finds in this case that defendant
was the principal offender aﬁd, therefore, this mitigating
féqtor was ﬁot present. ‘

-The Court now reviews the remaining possible mitigating
factors enumerated in O.R.C. 2929.04(B). These two
remaining possible mitigating factors are closely
interrelated and will be reviewed as interrelated.

(7) "“Any other factors that are relevant to the issue of

whether the offender should be sentenced to death" and,

(8) "Fhe nature and circumstances of the offense, the

history, character and background of the offéndef."

The nature and circumstances of this offense Appeaflclear to
the Court. Therefore, it will.not‘be this Court’s intention to
reiterate in this opinion each and every detail of the ﬁurder of
Frances Messingér or the other offense committed by defendant.

It -is quite clear that Frances Messinger was a fifty-seven
year old wife and mother of seven children who was working alone
as a night clerk at the Untied Dairy Farmers on Madison Road on

april 6, 1992.

- = 11
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It probably seemed just like any othz- - night as she started

her shift as a clerk at the United Dairy F:zrzrmers.

It should have been an ordinary nigk:z  a Sunday turning
uneventfully into Monday, April 5 into Ar-i--.i 6, and perhaps for
Frances Messingér for a time it appeared =z._.. But it was not..
Frances Messinger did not know-that Cedriz . Carter, Virgil Simms,

and Kenny Hill even then were riding arouz< 2 looking and planning
for someone and some place td rob. She d:2 Z not know that Kenny
Hill had already gotten a gun and ammunit:::ﬁn. She did not know
that they planned for Carter to use it. Zzsne d4id not know in‘
those early morning hours that she was al-z=eady being watched by
Carter, Simms and Hill. Simms, acting as -~the driver of the
getaway car, kept it running and served as . lookout.

Hill and Carter went one time, two tizzmes around the block

her, no one Lo observe, or they thought.

Hill and Carter entexred that United :a:airy.Farmers. Across

the street, Carol Blum looked out the winizmow in horror where she

worked as a waitress at the Chili Company. She looked acrosé the
street to the United Dairy Farmers. She sasaw something and she
hoped what she saw was not true. She horzz.2 what she believed she

saw could not be. But she could not igncz= = what she had seen, so

at 2:22 she dialed 911: "I just seen sons:z=<hing. I have seen two

male blacks running from the United Dairy -~ Ffarmers. I don’t see

her getting up." Carol Blum saw those t+: méle blacks inside the
_United Dairy Farmers. One of them stocc ... :. front of the countér

with his arm extended as if pointing a g-=  toward the area of the
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register, the second male’s back was behind the counter, and
while the first stood in ffont with his arm extended, the second

bent down, then up, and then ran. He was followed by the first.

When they left that United ﬁairy Farmers they turned in the

direction of Taylor Street.

People who knew Frances Messinger stopped by that evening to
make a purchase and to chat that night as they had so often
before. But this night was no ordinary night for them or for

Frances, For this night they found her lying dead behind the

o - counter,

j A bullet pierced the cabinet door behind that cbunter and-

?% another bullet mortally struck Frances Messinger. These bullets
. were fired from the weapon that Hill gave to Carter -- the weapon

that Carter used.

The defendant himself in his statements to the pélice

£

indicated how he and Hill waited until no one was around and then
entered one by one.
Cedric Carter first told the police that Hill shot Mrs.

Messinger, and only when confronted with the inconsistencies in

“+

his statement did he then admit he shot her; but even then he
i tried to minimize his involvement saying he accidentally shot
3 her.
Cedric Carter told police he planned to get that register
open. He would order an ice cream cone and the drawer would be
- opén to make change. Hill would gréb the money. The receipt

offered into evidence showed an ice cream cone purchase at 2:19.
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They planned that while Carter distracted Mrs. Messinger by
ordering the ice cream cone, Hill would slip him the weapon,
which Hill did. Carter pointed that weapon at Frances and
demanded that she leave the register drawer open, but Frances had
already closed it before Hill could grab the money.

When Cedric Carter saw her fumbling for buttons to set off
an alarm he fired that gun not once, but twice. He shot her dead
center in her forehead at a distance of no more than ten feet
away, and then ran.

It should be noted from the defendant’s appearance in the
courtroom' that he was physically large and developed. He had a
massively well developed chest and upper arms. He looked every
bit the part of an extremely strong person. It is logical to
infer that the last moments in the life of Frances Messinger, in
the United Dairy Farmers store, and in very close proximity to
the defendant, must have been filled with great horror and pain.

The proven facts of the Aggravating Circuﬁstances‘reveal a
cruel, willful, cold-blooded disregard for huhan life and values
far.beyond what this dourt has seen iﬁ other cases.

At the sentencing hearing, the boyfriend of defendant’s
mother testified that Cedfic Carter had a bad témper. Also, Dr.
David Chiappone, a clinical psychologist, testified that
defendant told him he liked to torture animals as a child., Dr.
Chiappone also testified that defendant indicated that he was
physically abusive to women and other people he would meet on the

streets.
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While the Court rec:r-ognizes that the defendant had an
unfortunate upbringing, the Court finds that there is no evidence

to show that the chilét::::d experiences of the defendant resulted

"in any emotional scarriz--3 of the defendant which cou;d manifest
itself in later life arnZ = possibly explain his behavior on April
6, 1992.

In addition, there . is no evidence to suggest that defendant
was under the influence . of drugs on the evening of the murder of
Frances Messinger, other = than his self-serving declarations.

CONCLUSION

The sole issue whicz—h confronted the Court is stated as

follows:
DID THE STATE . OF OHIO PROVE BEYOND A REASONABLE
DOUBT THAT T#="= AGGRAVATING CIRCUMSTANCES WHICH
THE DEFENDANZ. . CEDRIC CARTER, WAS FOQUND GUILTY OF
. COMMITTING, CUTUTWEIGH THE FACTORS IN MITIGATION OF
THE IMPOSITICN ‘N OF THE SENTENCE OF DEATH?
In this regard all . of the statutory mitigating circumstances

and all other possible :;;nitigating factors raised By couhsel have

now been reviewed and Z:-.:scussed. The same has been done with the
Aggravating Circumstancs==s,.
Upon full, carefuvl. = and complete scrutiny of all the

mitigating factors set . Zorth in the statute or called to the
Court’s attention by c¢=-=<ense counsel in any manner, and after
considering fully the 2:ggravating Circumstances which exist and

have been proven beyor: a reasonable doubt, the Court concludes

1 _
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; '
that the Aggravating Circumstances do far outweigh all the :
mitigating factors advanced by defendant, Cedric Carter, be&ond a f
reasonable doubt as required by O.R.C. 2929.03(D}(3}. :

5% For all of the above reasons, the recommendation of the %
trial jury was adopted and the sentence of death was imposed upon
the defendant, Cedric Carter, on July 30, 1992,

" pamE: _§ /3 /77"’ - JJQ W
15 . - i M Norbert A. Nadel, Judge

;
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. gion (B) of this section, unless required to do other-
wise under division (A )(2)(h) of this section;
(b) If the offender rajses the matter, of age at
trial pursuant to section 2029.023 [2929 02.3] of
the Revised Code and is not found at trial fo have
been eighteen years of age or, older at the ‘Hme of
the commission of the offense, conduct a. hearing to
determine if the speciﬁcation “of the aggravating
circumstance of a prior conviction listed in division
(A)(5) of section 2029.04 of the Revised Code is
‘praven beyond a reasonable doubt. After conduct-
ing the hearjng, fhe panel or ]udge shall proceed s
follows:
(1) Tf that sgg avatmg cn'cumstance is proven be-
- yond a reasona le doubt or if the defendant at trial
was convicted of -any “other spec(ﬂcation of an ag-
gravating circumstance, the panel or judge shall
impose sentence accordlng to division (E). of sec:tlon
2929.03 of the Revised Code;
(ii) If that gggravating clrcumstance is not
proven beyond a reasonable doubt and the defend-
ent at. trial was not convicted .of any other specifi-

cation of an aggravating circtumstance, the panel or

judge :shall impose sentence of life imprisonment
with parole eligibility after serving twenty years of
imprisonment on the offender.. ..

(B) At the sentencing hearing, the panel of
judges, if the defendant was tried by a panel of
 three judges, or.the trial judge, if the defenidant

‘'was tted by jury, shall, when required pursiiant to
division (A) (2) of thi¢ séction, first detefmine'# the
“¢pecifiéation of the aggravating ¢ircumstance of a
prior comviction listed in division (A)(E) of section
2928.04 -of the Revised Code is' proven beyond a
reasoniable doubt. If the panel of judges or the trial
]udge determines' thidt the specﬁrcatlon ‘of the &g-
g‘ravatmg clfcumstancé of a Prior cinviction listed
in division ( A)(h) of section 2929.04 .of the Reviséd
Code is proven béyond & reasonable doubt or if they
do’ not ‘determine that the specification’is préven
beyond a réesonable doubt but the defendant at
trial was convicted of a specificationi of any other
‘aggravating’ cireumstance listéd in diviston {A) of
section 2929.04 of the:Revised Code, the panel of

"judges or the trial judge and trial jury shall i impose -

- sentence on the offender pursuant to division (B) of
section 2929.03 and section 2929.04 of the Revised
. Code: If th¢ panel of judges or the trial judge does
not. detefmine that. the Speclflcatlon of the. aggra-
“vating cireurnstance of & prior ¢onviction listed in
division - (A)(5) of section*2929.04 -of the Revised
Code is'proven beyond a reasonable doubt and the
deferidarit-at trial was not cotivicted of any other
specification of an aggravating circimstatics listed
in ‘divislon (A)" of -section 2929,04 of the Revised
Code, the panel of judges or the trial judge shall
terminati the sentencing heating and impose 4 sen-
‘tence -of life imprisonment with parcle ehglbﬂ]ty
after serviug twenty years of mlprlsonment on the

- offender, -
HISTDRY L39 v S 1. El'f 10-19 31
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‘other services are reasonably necessary for the

"aggraveted murder &t trial ‘or at the sentencing

‘ fendant, and shall order that payment of the fees :

‘Code, If the ‘court detérmines that the necsssary -

. necessary services, the court may, after the services ™
_.Bave ;been obtained,. authorize the defendant’s

- [§2929.02,3] §,2929.023 pefena.

ant may Taise matter of age.

A person charged with aggravated murder and -
one or more specifications of an aggravating cir.
cumstance mdy, et trial, -aise the matter of his agg
at the time of the aJeged commission of the affense
and may present ‘evidence at trial that he was not
‘eighteen, yedrs.of age or:older. at the time of the
a]Ieged comn‘lis!pn of the offense. The burdens of ’
raising the matter of age, and of going forward -
with the eyidence relating to the matter of age, are -
upon the defendant After a defendant has raised -
the matter of age at trial, the prosecution shall have
the burden of proving, by proof beyond a reason- "
eble doubt; that the defendant was eighteen year
of age or o]der at the Hime of the alleged commis
sion of the oEFense :

HISTORY 139"51 FJE 10- 9-8[

[§ 2929 02 4] § 2929 024 Invess

gation services and experts for indigent,

If the court determines that the defendant is in
digent and that investigation services, experts, or

proper representation of a defendant charged with

heating, the court shall authorize the defendant’s -
counisel to obtain the riecessary services for the de- .

and éxpenses. for the necessary. services be made in “
the same rianner that payment for appointed coun-
sel is made pursuant to' Chapter 120. of the Revised

services had to.be obtairied prior to court authori- -
zation for paYment of the fees and expenses for the

counsel to obtain’ the nécesary services and order °

that payrhent of the fea¢ and expen.ses for the neces- :

sary services be made as provided in this section.
HISTORY: 139 vS 1. Eff 10-19-81.

§ 2929 03 Imposing sentence for a capital
offense. :

{A) If the mdlctment or count in the indictment
charging aggravated murder does not contain one
or more specifications of aggravating circumstances =
listed in division ¢A) of section 2929.04 of the Re- |
vised ‘Code, then, following a verdiet of guilty of
the charge of aggravated muxder, the trial court
shall impose a sentence of life imprisonment with
parole eligibility after. serving twenty years of im-
prisontient on the offender.

{B) Ifthe indictinent or count in the indictment
charging aggravated murder eontains one or more
specifications of aggravating circumstances listed in
division (A) of section 2929.04 of the Revised Code,
the verdict shall :separately state whether the ac-
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ocused is found guilty or not guilty of the principal
.charge and, if guilty of the principal charge,
whether the offender was eighteen yeats of age or
older at the time: of the commission of the offense,

if the matter of age was raised by the offender pur-
suant to section 2929,023 [2929.02, 3] of the Bevised
Code, and whethier the offender is guilty or not
guilty of each-specification. The jury shall be {n-
structed on its duties In this regard, which shall
include an instiuction that a speclflcatlon thall be
proved beyond e reasonable doubt im oider to' sup-
port a guilty verdict on the specification; but such
instruction shall not mention the penalty which
may be the consequence of a guilty or not gullty
verdict on any charge or specification. :

(C}(1) ¥ the indictment or count in the indict-
ment charging aggravated murder contains one or
more specifications of aggravating circumstances
listed in division .(A) of section 2929.04 of the Re-

the charge: but ndt guilty of each of the specifica-
tions, and regardless of whether the offender raised
the matter of age pursuant to section 2929,023
[2929.02.3] of .the Eevlsed Code, the trial .court
_ shall impuse a sentence ‘of life’ imprisonment with
parole eligibility after serving twenty years of im-
prisonment on the offender: -
(2) If the indictment or count i the md:[ctment
contains one or moré spetifications of eggravating
* plreumstances listed in division (AY of section
© 2929,04 of thé Revised (;}ode and if.the offender is
found guilty of hoth thé chiarge and one or more of
the specifications, the penalty to he imposed on the
offender shall be death, life imprisonment with pa-
role eligibility after serving twenty full years of im-
' prisonment, or life itiprisonment with* parole eligi-
. bility after" ‘serving ' thirty - full ~years of
imprisonment, ‘shall be determined pursuant to di-
visions (D %and 2 E) of this seetlon, and. shall be de-
termined by oné o the following; "
.. (a) By the panel of three judges that tried the
offender upon- hls waiver of the nght to tnal hy
jury;

(b) By. the tnal jury and the trxal ]udge, 1f the
_ offender was tried by jury. .

(D)(1) Death may ‘not be imposed as a penalty
for aggravated murder if the offender raised:the
mattér of 4@ at trial pursuant to section 2628.023
. [2929.02.3] of the Revised Gode and was not found
. at trial to have been elghteen years:of age or. older
at the time of the commission of thé offense. When
death may be imposed- as a penalty for aggravated
. 'murder, the court shall proceed under this division.

- When death may be ifiposed as a pénalty, the
court, upon the request of the defendiint, shall re:
. quirea pne-sentence invesHgation to be made and,
upon the-. request the defendant, shall requu-e a
. Mental examination to be made, and shall require
reporis of the investigation ahd of any mental ex-
amination submitted to the court,: pursuant.to sec-
tion 2247.08 of the Revised Code. No statement

S -
Wy

vised Code, then, following a’ verdict of guiltyof .

made or information provided by & deferidant in a
mental examination or.proceedin conducted pur-
suant to this division shall be disclosed to any per-
50T, except as. provided in this division, ‘or be used
in ev1denoe against the defendant on the issue of
guilt in any retrial,” A presentence investigation or
rhental eXamination shall not be made except upon
request of the defendant, Copies of any reports’ pre-
pared under. this diviston shiall be furnished to the
“court, to the tridl jury if the offender was tried
jury, to. the prosecutor; and fo the offender or s
counsel for uée under this d:msron The court;:and
the trigl jury- if the offender was trfed by a jury,
shall consider any report prepared putsuant to this
division and furnished to it and any éviderics raised
at trial that is relevant to the aggravatmg circiim-
stances the offender was found- -guilty of corfmit-
ting or to &ny factors in mitigation of the 1mp051-
tion:of the sentence of death, shall hear testimony
and other evidence that s relevant to the nature
and ¢ircumstances of the aggravating circum-
stanoes the offender wag found guilty of commit-
ting, the mitigating: fagtors set forth in division (B}
‘of 'section 2929.04"of thg Revised Cdde, and any
othér factars in mitigation of the 1mp0.51t|on of the
sentence of ‘death, arid shall hear the statement, .if
any; of the offender, and the arguments, if. any, of
counsel for the defense: and prosecution, that are
relevant to the penalty that should- be imposed on
‘the- offender. The. defendant shall bé glven great
latitude in'the presentatlon of evidenice of the miti-
gating factors set forth in diyision ‘(B)-0f section
9929.04 of the Revised Code and: of any other fac-
tors in mitigation of the imposition of the sentence
of death:. If the offender chooses to make a state-
ment, he.is’ ‘subject td crms—examlnahon only if he
consents to make the statement u.nder oath or afflr-
mahon.

--The defendant shalI have the bu:den of going
forward with the evidence of any factors in mitigs-
tion of the imposition of the sentence of death; The
prosecution shall have the burden of proving, by
proof beyond-a reasonable doubt,: that the: aggra-
vating:circumstances the: defendant was’ found
guilty of comhifting aresufficient fo-outweigh the
factors in- mlﬁgation -of the irnposition of the sen-
tence of death..

(2) Upon consideration of the relevant evidence
raised at {rial, the testimony, other evidence, state-
ment of the:offender, arguménts of counsel, -and, if
applicable Jithe reports submitted pursuant to divi-
sion (D)(1). of this section, the: trial jury, if the of-
ferider.was tried by a fury, shall determine whether
the aggravating circumstances the offender was
found guilty of committing are sufficient to out-
weigh the mitigating factors present in the case, I
the trial jury unanimously finds, by proof beyond a
reasonable doubt, that the. aggravating circuri-
stances the offender was found -guilty . of comnmit-
ting: outwe:gh the mitigating factors; the trial jury
shall recommend to the court that the sentence of
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death be imposed on the offender, Absent such a
finding, the jury shall recommend that the offender
be sentenced to life imprisonment with pa:o]e e].lg'l—
Hility after serving twenty full years of imprison-
ment or to life impriscnment with parole ehg{bihty
.after serving thirty full years of iraprlsonment;

1f the trial jury recommends that the offender be
sentenced to life imprisonment with parole eligibil-
ity after serving twenty full years of iniprisonment
or to life imprisonment with parole eligibility after
rerving thirty full years of imprisonment, the court
shall impose the sentence recommended by the jury

upon the offender, If the trial jury recémmends

at the sentence of death be 1mposed upon the of-
fender, the court shall pracéed to impose sentence
pursuant to dmsion (DY(3) of this section.

(3) Upon consideration of the relevant evidence
raised -at trial, the testimony, other evidence, state:
ment of the of-fe"nder arguinents of counsel, and if
applicable, the repcorts submiitted to the court pur-
suant-to division (D)(1) of this section, if, after rc-
ceiving pursuant to division (D}(2). of this section
the trial jury’s recommendation that the sentence of
denth he imposed, the court finds, by proof beyond
a reasonable doubt; or if the panel of three judges
unanimously finds, that the aggraviting circum-
starices the. offender was found- guilty of commit-
ting outweigh the mitigating factors, it shall impose
sentence of -death on the.offender. -Absent:such. a
finding, by the court:or panel, the court .or the
panel shall impose one of the follomng sentences
on the offender; -

" (a) Life imprisonment with parole elxglb:hty al-
ter serving twenty full years of imprisonment; -

(b} Life imprisonment with parolé eligibility af-
ter serving thirty full years of imprisonment, . -+

-{E) Jf the offender raised-the matter-of age at
trial pursuant to section 2929.023 [2029.02.3] .of
the Revised Code, was convicted of :aggravated
murder and one-or more. specﬁlcahons of ah aggra- -
vating circumstance listed in division (A) of section
2920,04.of the Revised Cods, and was not found at
trial to have been eighteen years of age or older at
the time of the éommission of the offense; the court
or the ];anel of three judges shall siot impose a seri-
tence of death on the offender. Instead, the court or
panel shall impose one of the followmg sentences
on the offender; ...

(1) Life imprisonment with parole ehgxbﬂity af-
ter serving twenty full years.of imprisonment -

(2} Life imprisonmient with parole elig'lbﬂlty af-
ter serving thirty full years of imprisonment. ..

(F) The court or the panel of three jirdges; when
it imposes sentence of death, shall state in a:sepa-
rate opinion its specific findmgs as to the existence
of any of the mitigating factors set forth in division
(B) of section 2929,04 of the Revised Code, the ex-
istence of .any other mitigating factors, the aggra.
vating circumstancesthe offender was found gudity
of :eommitting, and the reasons why. the aggravat.
ing circumstances the offender was found guilty of
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committing were sufficient to outweigh the min.
gating factors. The court or panel, when it imposes
life impnsonment under division (D) of this sec.

tion, shall state in a seperate opinion its specific
findings of which of the mitigating factors set forth
in division (B) of section 2828.04 of the Revised .
Code it found to exist; what other mitigating fac.

tors it found to .eiist, what aggravating clreum.-
:stances the offerider -was found guilty of commit:

ting, ‘and why it could not find that these’

aggravating circimstances were sufficient to out-

-weigh, the mitigating factors. The court or pane] ]
shall:fil the opinion required to be prepared by- .-

this division with the clerk of the appropriate court

of appeals and with theclerk of the supreme court - |
within fifteen days after the court or panel imposes .
sentence, The judgment in a case in which a sen. -
tencing hedring is held pursuent to this section is

not final until thé opinfon is filed.

(G) Whenever the court or a panel of three S
judges imposes sentence of death, the clerk of the
‘gourt in which the judgment is rendered shall de. -
liver.the entire record In the case to the appellate

court. . .
HISTORY: 134 v H 511 (Eff 1-1-74); 139 v § 1, Eff 10-15-81.

Gomﬁ:ﬁéé éomhent to H 51i

This section specifies the procedure to be fallowsd in

deterrmnlng whether the sentence for aggravated murder
Isto b life |mpnsonrnenl or death.
“The death penalty is precluded unless the indictment

contains a apeclf ication of oite dr more of the aggravaling _.

cirtumstarices fisted in section 25629.04, In the absenca of
such spaciications, tifé imprisonmient must be imposed. If
the indictment speclfles an aggravating circumstancs, it
must be proved beyond a reasonable doubt, and the jury
must return separate vardicis on the charge and speaifica-

tion. If the verdict is guilty of the. charge but not guilty of !he )

spacification, the penalty s fife Inprisonmenn.

Ji the vardict Is gullty of both the charge and the speciti- .

callon. .thejury Is dascharged ard the trial begins a sacond
phase deszgned to determine the presence or abserice of
one ar more rifigating circumstances. If one of the three
mitigating factors listad in section 2029,04 is estabtished by
a ps'eponderance of the ewdence. the panally is life impris-
onment. li none of such fectars ls established, the penalty
is death. The procedure is essentlally the same in the Tirst
phase of an aggravetéd murder trial whether the case Is
tried by a jury or by & threejudge. panel on a waiver of a
jury. The burdsn of proof sill rests on the state, the same
rules of eyidence apply, the speclf cation must e proved
beyofid a° reasunabte doubt and the panel's verdlct must
be ynanimots.” -

With respect to the m}tlgatfon phase of he trial, the pro-*

cedure i somawhat. differant dépsnding on whether the
case ls rbd by a jury or a three{judpe panel. A jury tries
only the charge and specification, and the judge in & jurey
tat determines rmiigation. if a jury is waived, the .same
thres-judge paiel ties fiot on!y the charge and apecifica:
tion, but also dateminias the presence or absence of miti-
gation; Algo, iHe siatits expressly provides that the panel's
finding thal'no mitigating circunstafice is established must
be unanimous, or the’ death penally is preciuded. In other
respects; the procedure far determining mitigation is similar
whether the tal judge or a three-judge panel Iries the is-

e
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sue. Mitigation must be established by a preponderance of
the evidence, and the rules of evidence also apply in this
phase of the trial (the requirement for a pre-sentence inves-
tigation and report, the requirement for a psychiatric exam-
ination and report, and the provision far an unsworn state-
ment by the defandant, represent parial exceplions 1o the
rules of evidenca),

§ 2929.04 Criteria for imposing death or
imprisonment for a capital offense.

(A) Imposition of the death penalty for aggra-
veted murder is precluded, unless one or more of
the following is specified in the indictment or count
in the indictment pursuant to section 2941.14 of the
Revised Code and proved beyond a reasonable
doubt:

{1} The offense was the assassination of the presi-
dent of the United States or person in line of succes-
sion to the presidency, or of the governor or lisuten-
ant governor of this state, or of the president-elect
or vice president-elect of the United States, or of
the governor-elect or lieutenant governor-elect of
this state, or of a candidate for any of the foregoing
offices, For purposes of this division, a person is a
eandidate if he has been nominated for electlon ac-
cording to law, or if he has filed a petition or peti-
tions aceording to law to have his name placed on
the ballot in a primary or general election, or if he
campaigns as a write-in candidate in a primary or
general election.

52) The offense was committed for hire.

3) The offense was committed for the purpose of
escaping detection, apprehension, trial, or punish-
ment for another offense committed by the of-
fender.

(4) The offense was committed while the of-
fender was a prisoner in a detention facility as de-
fined in section 2921.01 of the Revised Code,

{5) Prior to the offense at bar, the offender was
convicted of an offense an essential element of
which was the purposeful killing of or attempt to
kU] another, or the offense at bar was part of a
course of conduet involving the purposeful killing
of or attempt to kill two or more persons by the
offender.

(6) The victim of the offense was a peace officer,
as defined in section 2935.01 of the Revised Code,
whom the offender had reasonable cause to know
or knew to be such, and either the vietitn, at the
time of the commission of the offense, was engaged
in his duties, or it was the offender’s specific pur-
Pose to kill a peace officer.

(T) The offense was committed while the of-
fender was committing, attempting to commit, or
flesing immediately after committing or attempt-
ing to commit kidnapping; rape, aggravated arson,
aggravated robbery, or aggravated burglary, and ei-
ther the offender was the principal offender in the
commission of the aggravated murder or, if not the
Principal offender, committed the aggravated mur-

der with prior calculation and design.

(8) The vietm of the aggravated murder was a
witness to an offense who was purposely killed to
prevent his testimony in any criminal proceeding
and the aggravated murder wes not committed
during the commission, attempted commission, or
flight immediately after the commission or at-
tempted commission of the offense to which the
victim was a witness, or the victm of the aggra-
vated murder was a witness to an offense and was
purposely killed in retaliation for his testimony in
any eriminal procesding.

(B) If one or more of the aggravating circurn-
stances listed in division (A) of this section is speci-
fied in the indictment or count in the indictment
and proved beyond a reasonable doubt, and if the
offender did not raise the matter of age pursuant to
section 2929.023 [2929.02.3] of the Revised Code or
if the offender, after raising the matter of age, was
found at trial to have been eightesn years of age or
older at the time of the commission of the offense,
the court, trial jury, or panel of three judges shall
consider, and weigh against the aggravating cir-
cumstances proved beyond a reasonable doubt, the
nature and circumstances of the offense, the his-
tory, character, and background of the offender,
and all of the following factors:

(1} Whether the victim of the offense induced or
facilltated it;

(2) Whether it is unlikely that the offense would
have been committed, but for the fact that the of-
fender was under duress, coercion, or strong provo-
cation;

(8) Whether, at the time of committing the of-
fense, the offender, because of a mental disease or
defect, lacked substantial capacity to appreciate
the criminality of his conduct or to conform his
conduct to the requirements of the law;

(4) The youth of the offender;

(5) The offender’s lack of a significant history of
prior criminal convictions and delinquency adjudi-
cations;

(6) If the offender was a participant in the of-
fense but not the principal offender, the degree of
the offender’s participation in the offense and the
degree of the offender's participation in the acis
that led to the death of the vietim;

(7) Any other factors that are relevant to the is-
sue c];f whether the offender should be sentenced to
death, .

(C) The defendant shall be given great latitude
in the presentation of evidence of the factors listed
in division (B) of this section and of any other fac-
tors in mitigation of the imposition of the sentence
of death.

The existence of any of the mitigating factors
listed in division (B} of this section does not pre-
clude the imposition of a sentence of death on the
offender, but shall be weighed pursuant to divisions
(D){2) and (3) of section 2029.03 of the Revised
Code by the trial court, trial jury, or the panel of
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