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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
'TIMOTHY L. RODRIGUEZ,
Petitioner, _ Case No. 1:16-CV-224
v.
: HON. GORDON J. QUIST
DeWAYNE BURTON,

Respondent.
/

ORDER ADOPTING REPORT AND RECOMMENDATION

On March 29, 2016, Magistrate Judge Ray Kent issued a Report and Recommendation (R
& R) recommending that the Court deny the petition filed by Petitioner, Timothy L. Rodriguez, as
untimely. Rodriguez filed objections to the R & R. Pursuant to 28 U.S.C. § 636(b)(1), upon
receiving objections to an R & R, the district judge “shall make a de novo determination of those
portions of the report or sﬁeciﬁed proposed findings or recommendations to which objection is
made.” |

Rodriguez argueé that his petition is not time-barred because he has newly discovered
evidence—namely, that the state court never conducted an arraignment after arresting Petitioner.
As the magistrate judge explained, however, Petitioner has failed to demonstrate that he could not
have discovered this evidence earlier through due diligence. Accordingly, the Court rejects
Petitioner’s argument with respect to the arraignmeht.

Rodriguez also objects to the magistrate judge’s conclﬁsion that Rodriguez is not entitled to
equitable tolling. Rodriguez essentially argues that his attorney for the state court post-conviction
proceedings was ineffective. Even if that were a basis for equitable tolling, however, it would not
explain why Rodriguez waited more than 10 years after firing his attorney to file a petition in this

Court. Accordingly, Rodriguez has not demonstrated that he is entitled to equitable tolling.
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F inally, Rodriguez argues that he is actually innocent of the crimes of which he was
convicted. To invoke the miscarriage of justice exception to the statute of limitations, a petitioner
“must show that it is more likely than not that no reasonable juror would have convicted him in the
light of the new evidence.” McQuiggin v. Perkins, 133 S. Ct. 1924, 1935 (2013) (internal quotation
marks omitted). Rodriguez has failed to point to any evidence that would have changed the jury’s

| verdict. Accordingly, the Court rejects Rodriguez’s éctual innocence argument.

The Court must also determine whether a certificate of appealability should be granted. 28
US.C. § 2I2‘53(c)(2) A certificate should issue if a petitioner has demonstrated “a substantial
showing of a denial of a constitutional right.” Id. The district court must “engage in a reasoned
assessment of each claim” under the standards‘set forth by the Supreme Court in Slack v. McDaniel,‘
529 U.S. 473, 120 S. Ct. 1595 (2000). Murphy, 263 F.3d at 467. To warrant a grant of the
certificate, “[t]he petitioner must demonstrate that reasonable jurists would find the district court’s
assessment of the constitutional claims debatable or wrong.” 529 U.S. at 484, 120 S. Ct. at 1604.
The Court ﬁnds that reasonable jurists could not find that the dismissal of Rodriguez’s claims was
debatable or wrong. Thus, the Court will deny Rodriguez a certificate of appealability. Therefore,

. ITIS ORDERED that the Report ahd Recommendation of the magistrate judge, filed March
v 29, 2016 (dkt. #3), is approved and adopted as fhe opinton of the Court.
| IT IS FURTHER ORDERED that Petitioner’s Objections (dkt. #4) ére DENIED.
IT IS FURTHER ORDERED that Petitioner’s habeas corpus petition is DENIED.
| IT IS FURTHER ORDERED that a certificate of appealability is DENIED.
This case is concluded. - |
A separate judgment shall issue.
Dated: May 26, 2016 - o /s/ Gordon J. Quist

GORDON J. QUIST
UNITED STATES DISTRICT JUDGE
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UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
TIMOTHY L. RODRIGUEZ,
Petitioner, | Case No. 1:16-cv-224
v. ‘ Honorable Gordon J. Quist
DeWAYNE BURTON,
Respondent.
/

REPORT AND RECOMMENDATION

This is a habeas corpus action brought by a staterprisoner pursuant to 28 U.S.C.
§ 2254. Promptly after the filing of a petition for habeas corpus, the Court must undertake a
preliminary review of the petition to detgrmine whether “it plainly appears from the face of the.
petition aﬁd any exhibits annexed to it fhat the petitioner is not entitled to reliefin the district court.”
Rule 4, RULES GOVERNING § 2254 CASES; see 28 U.S.C. § 2243. If so, the petition must be
summarily dismissed. Rule 4; see Allen v. Perini, 424 F.2d 134, 141 (6th Cir. 1970) (district court
has the duty to “séreen out” petitions that lack merit on their face). A dismissal under Rule 4
includes those petitions which raise legélly frivolous claims, as well as those containing factual
allegations that are palpably incredible or false. Carson v. Burke, 178 F.3d 434, 436-37 (6th Cir.
1999). The Court may sua Sponte dismiss a habeas action as time-barred under 28 U.S.C. § 2244(d).
Day v. McDonough, 547 U.S. 198, 209 (2006). After undertaking the; review required by Rule 4, I

conclude that the petition is barred by the one-year statute of limitations.
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Discussion

L Factual Allegations

.Petitioner Timothy L. Rodriguez is incarcerated at the Richard A. Handlon
Correctional Facility in Ionia, Michigan. On April 13, 1998, an Eaton County Circuit Court jury
convicted Petitioner of first-degree murder in violation of MICH. COMP. LAWS § 750.316, conspiracy
to commit first-degree murder in violation of MiCH. Comp. LAWS § 750.157a, and possession of a
firearm in the commission of a felony in violation of MICH. COMP. LAWS § 750.227b. On June 10,
1998, the court sentenqed Petitioner as a second habifual offender, MICH. COMP. LAWS § 769.10, to
two concurrent life terms of imprisonment for the first-degree murder and conspiracy convictions
and a consecutive two-year term for the felony-firearm violation.

Petitioner directly appealed his convictions to the Michigan Court of Appeals. That
court affirmed the conviction on November 28, 2000. Petitioner applied for leave to appeal to the
Michigan Supreme Court. The Michigan Supreme Court denied the application on May 29, 2001.
?etitioner filed a timely motion for reconsideration which the supreme court denied on August 28,
2001. Petitioner did not apply to the United States Supreme Court for a writ of certiorari.

On August 26, 2003, counsel, purportedly on behalf of Petitioner, filed a motion for
relief from judgment under MICH. CT. R. 6.500 et seq. in the Eaton County Circuit Court. The court
denied the motion on March 10, 2004. Petitioner contends the motion was filed without his
knowledge or consent-and that he never retained counsel or authorized the filing of the motion.
When he became aware of the motion, he objected but the trial court offered him no relief. On May
19, 2005, Petitioner filed a delayed application for leave to appeal in the Michigan Court of Appeals.

That application was denied by order dated January 23, 2006. Petitioner then filed an applicaiton

-2
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for leave to appeal in the Michigan Supreme Court. The Michigan Supreme Court denied that
application initially on July 31, 2006, and upon reconsideration on January 29, 2007.

Petitioner identifies several other subsequent state court proceedings including a civil
complaint alleging fraud and infliction of emotional distress against the attorneys and firm that filed
the unauthorized motion for post-conviction relief, a “Request for Clarification” in the Eaton County
Circuit Court that the court considered and denied as a successive motion for relief from judgment,
a motion for evidentiary hearing in the Eaton County Circuit Court, and habeas corpus petitions in
the Ionia County Circuit Court and the Michigan Court of Appeals.

Petitioner filed his application in this Court on or about February 29, 2016."

1I. Statute of Limitations

Petitioner’s application is barred by the one-yeé.r statute of limitations provided in
28 U.S.C. § 2244(d)(1), which became effective on April 24, 1996, as part of the Antiterrorism and
Effective Death Penalty Act, PUB. L. NO. 104-132, 110 STAT. 1214 (AEDPA). Sectio;l 2244(d)(1)
provides:
(1) A 1-year period of limitation shall apply to an application for a writ of habeas
corpus by a person in custody pursuant to the judgment of a State court The

limitation period shall run from the latest of

(A) the date on which the judgment became final by the conclusion of direct
review or the expiration of the time for seeking such review;

"Under Sixth Circuit precedent, the application is deemed filed when handed to prison authorities for mailing
to the federal court. Cook v. Stegall, 295 F.3d 517, 521 (6th Cir. 2002). Petitioner dated his application on February
29, 2016, and it was received by the Court on March 2, 2016. The application indicates it was placed in the prison
mailing system on February 29, 2016. (ECF No. 1, PageID.15.) For purposes of this Report and Recommendation, I
have given Petitioner the benefit of the earliest possible filing date. See Brand v. Motley, 526 F.3d 921, 925 (6th Cir.
2008) (holding that the date the prisoner signs the document is deemed under Sixth Circuit law to be the date of handing
to officials) (citing Goins v. Saunders, 206 F. App’x 497, 498 n.1 (6th Cir. 2006)).

-3-
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(B) the date on which the impediment to filing an application created by State
action in violation of the Constitution or laws of the United States is
removed, if the applicant was prevented from filing by such State action;
(C) the date on which the constitutional right asserted was initially recognized
by the Supreme Court, if the right has been newly recognized by the Supreme
Court and made retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims presented -
could have been discovered through the exercise of due diligence.

28 U.S.C. § 2244(d)(1). “The subsection . . . provides one means of calculating the limitation with
regard to the ‘application’ as a whole, § 2244(d)(1)(A) (date of final judgment), but three others that
require claim-by-claim consideration, § 2244(d)(1)(B) (governmental interference); § 2244(d)(1)(C)
(new right made retroactive); § 2244(d)(1)(D) (new factual predicate).” Pace v. DeGuglielmo, 544
U.S. 408, 416 n.6 (2005).

In every case the court must determine the date provided by § 2244(d)(1)(A), and then
evaluate whether it is later than the dates provided by subparagraphs (B), (C), or (D) if those
subparagraphs are applicable to one or more of the claims raised in the application. Petitioner does
not allege governmental interference; nor does he allege a néw right made retroactive. Thus, the
dates provided by subparagraphs (B) and (C) are inapplicable. Petitioner’s fourth ground for habeas
relief, however, indicates thaf itisbased on newly discovered evidence. Accordingly, the Court must
examine the date thé' factual predicate of Petitioner’s fourth habeas ground “could have been
discovered through the exercise of due diligence.” 28 U.S.C. § 2244(d)(1)(D).

‘Under § 2244(d)(1)(D), the limitations period begins to run when a petitioner knows,
or through due diligence, could have discovered, the important facts for his claims, not when he

actually discovered those facts. See Redmond v. Jackson, 295 F. Supp. 2d 767, 771 (E.D.Mich.
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2003) (citing Owens v. Boyd, 235 F.3d 356, 359 (7th Cir. 2000)). Section 2244(d)(1)(D) "does not
convey a statutory right to an extended delay while a petitioner gathers every possible scrap of
evidence that might support his claim.” Redmond, 295 F.Supp.2d at 771 (quoting Sorce v. Artuz,
73 F. Supp. 2d 292, 294-95 (E.DTN.Y. 1999)). "Rathef, it is the actual or putative knowledge of the
pertinent facts of a claim that starts the clock running on the date on which the factual predicate of
the claim could have been discovered through due diligence, and the running of the limitations
period does not await the collection of evidence which supports the facts, including supporting
affidavits." Rgdmond, 295 F.Supp.2d at 772 (citing Tate v. Pierson, 177 F. Supp. 2d 792, 800 (N.D.
111 2001), and Flanagan v. Johnson, 154 F.3d 196, 198-99 (5th Cir. 1998)). A habeas petitioner has
the burden of persuading the court that he exercised due diligence in his search for the factual
predicate of his claim. Stokes v. Leonard, 36 Fed. Appx. 801, 804 (6th Cir. 2002).
Here, Petitioner “discovered” his new evidence on January 15, 2016. On that date,
Petitioner received a leﬁer from the court indicating that there is no transcript of his December 10,
1997 state district couft arraignment in the court file. (ECF No. 1, PageID.10.) The petition is silent,
however, as to Petitioner’s exercise of due diiigence in searching for the factual predicate of this
habeas claim. To the extent the absence of the arraignment transcript could form the basis for habeas
relief, Petitioner offers nothing to indicate that the absence of the transcript (or the absence of a
district court arraignment proceeding, if that is his contention) could not have been discovered
immediately upon his conviction in connection with the pursuit of his direct appeal. Section
2244(d)(1)(D) therefore is inapplicable. Accordingly, the latest date from which the one-year

limitations period could be measured is the date provided by § 2244(d)(1)(A).
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Uhder § 2244(d)(1)(A), the one-year limitations period runs from “the date on which |
the judgment became final by the conclusion of direct review or the expiration of the time for
seeking such review.” 28 U.S.C. § 2244(d)(1)'(A). According to paragraph nine of Petitioner’s
applicétion, Petitioner appealed his conviction to the Michigan Court of Appeals and the Michigan
Supreme Court. The Michigan Supreme Court denied his application on May 29, 2001, and his
motion for reconsideration on August 28, 2001. Petitioner did not petition for certiorari to the
United States Supreme Court. The one-year limitations period, however, did not begin to run until
the ﬁinety-day period in which Petitioner could have sought review in the United States Supreme
Court had expired. See Lawrence v. Florida, 549 U.S. 327,'332-33 (2007); Bronaugh v. Ohio, 235
F.3d 280, 283 (6th Cir. 2000). The ninety-day period expired on November 26, 2001.

Petitioner had one year from November 26, 2001, to file his habeas application.
Petitioner filed on February 29, 2016. Obviously, he filed more than one year after the time for
direct review expired. Thus, his application is time-barred.

The running of the statute of 1iniitations is tolled when “a properly filed application
for State post-conviction or other collateral review with respect to the pertinent judgment or claim
is pending.” 28 U.S.C. § 2244(d)(2); see also Duncan v. Walker, 533 U.S. 167, 181-82 (2001)
(limiting the tolling provision to only State, and not Federal, processes); Artuz v. Bennett, 531 U.S.
4,' 8 (2000) (defining “properly filed”). The tolling provision does not ;'revive" the limitations period
(i.e., réstan the clock); it can only serve to pause a clock that has not yet fully run. Payton v.
Brigano, 256 F.3d 405, 408 (6th Cir. 2001). Once the limitations period is expired, collateral
petitions can no longer serve to avoid a statute of lirhitations. 'Id.; McClendon v. Sherman, 329 F.3d

490, 493 (6th Cir. 2003). Even where the post-conviction motion raises a claim of ineffective

-6-
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assistance of appellate counsel, the filing of the motion for relief from judgment does not revive the
statute of limitations. See Allenv. Yukins, 366 F .3d 396, 401 (6th Cir. 2004) (citing McClendon, 329
F.3d at 490). Because Petitioner's one-year period expired in 2002, his collateral motion filed in
2003 and various subsequent state court proceedings do not serve to revive the limitations period.

The one-year limitations period applicable to § 2254 is a statute of limitations subject
to equitable tolling. See Holland v. Florida, 560 U.S. 631, 645 (2010); Akrawi v. Booker, 572 F.3d
252, 260 (6th Cir. 2009); Keenan v. Bagley, 400 F.3d 417, 420 (6th Cir. 2005). A petitioner bears
the burden of showing that he is entitled to equitable tolling. See Keenan, 400 F.3d at 420; Allen v.
Yukins, 366 F.3d 396, 401 (6th Cir. 2004). The Sixth Circuit repeatedly has cautioned that equitable
tolling should be applied “sparingly” by this Court. See, e.g., Hall v. Warden, Lebanon Corr. Inst.,
662 F.3d 745, 749 (6th Cir. 2011); Robertson v. Sim?son, 624 F.3d 781, 784 (6th Cir. 2010);
Sherwood v. Prelesnik, 579 F.3d 581, 588 (6th Cir. 2009). A petitioner seeking equitable tolling of
the habeas statute of limitations has the burden of establishing two elements: “(1) that he has been
pursuing his rights diligently, and (2) that some extraordinary circumstance stood in his way.”
Holland, 560 U.S. at 649 (citing Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005)); Lawrence, 549
U.S. at 335; Hall, 662 F.3d at 750; Akrawi, 572 F.3d at 260.

Petitioner has failed to raise equitable tolling or allege any facts or circumstances that
would warrant its application in this case. The fact that Petitioner is untrained in the law, was
proqeeding without a lawyer, or may have been unaware of the statute of limitations for a certain
period does not warrant tolling. See Allen, 366 F.3d at 403-04; see also Craig v. White, 227 F.
App’x 480,482 (6th Cir. 2007); Harveyv. Jones, 179 F. App’x 294, 299-300 (6th Cir. 2006); Martin

v. Hurley, 150 F. App’x 513, 516 (6th Cir. 2005); Fisher v. Johnson, 174 F.3d 710, 714 (5th Cir.

-7-
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1999) (“[I]gnorance of the law, even for an incarcerated pro se petitioner, generally does not excuse
[late] filing.”). Accordingly, Petitioner is not entitled to equitable tolling of the statute of limitations.

In McQuigginv. Perkins, 133 S. Ct. 1924, 1931-32 (2013), the Supreme Court held
that a habeas petitioner who can show actual innocence under the rigorous standard of Schluk; V.
Delo, 513 U.S. 298 (1995), is excused from the procedural bar of the statute of limitations under the
nﬁscarriage—of-justice exception. In order to make a showing of actual innocence under Schlup, a
Petitioner must present new evidence showing that “‘it is more likely than not that no reasonable
juror would have convicted [the petitioner].”” McQuiggin, 133 S. Ct. at 1935 (quoting Schlup, 513
U.S. at 329 (addréssing actual innocence as an exception to précedural default)). Because actual
innocence provides an .exception to the statute of limitations rather than a basis for equitable tolling,
a petitioner who can make a showing of actual innocence need not demonstrate reasqnable diligence
in bringing his claim, though a court may consider the timing of the claim in determining the
credibility of the eviden;e of actual innocence. McQuiggin, 133 S.Ct. at 1936.

. In the instant case, Petitioner does not claim actual innocence. He proffers no new
evidence of his innocence, much less evidence that makes it more likely than not that no reasonable
jury woﬁld have convicted him. Schlup, 513 U.S. at 329. Because Petitioner has wholly failed to
provide evidence of his actual innocence, he is not excused from the statute of limitations under 28
U.S.C. § 2244(d)(1). Petitioner’s application is time barred.

The Supreme Court has directed the District Court to give fair notice and an adequate
opportunity to be heard before dismissal of a petition on statute of limitations grounds. See Day, 547
U.S. at 210. This report and recommendation shall therefore serve as notice thatvthe District Court

may dismiss Petitioner’s application for habeas corpus relief as time-barred. The opportunity to file
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objections to this report and recommendation constitutes Petitioner’s opportunity to be heard by the

District Judge.

Recommended Disposition

For the foregoing reasons, I recommend that the habeas corpus petition be denied
because it is barred by the one-year statute of limitations. I further recommend that a certificate of

appealability be denied. See Slack v. McDaniel, 529 U.S. 473 (2000).

Dated: March 29, 2016 /s/ Ray Kent
RAY KENT
United States Magistrate Judge

NOTICE TO PARTIES

Any objections to this Report and Recommendation must be filed and served within 14 days of .
service of this notice on you. 28 U.S.C. § 636(b)(1)(C); FED. R. C1v. P. 72(b). All objections and
responses to objections are governed by W.D. Mich. LCivR 72.3(b). Failure to file timely objections
may constitute a waiver of any further right of appeal. United States v. Walters, 638 F.2d 947 (6th
Cir. 1981); see Thomas v. Arn, 474 U.S. 140 (1985).
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UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT
- FILED
TIMOTHY L. RODRIGUEZ, ) Dec 21, 2016
) DEBORAH S. HUNT, Clerk
Petitioner-Appellant, )
)
V. ) ORDER
)
DEWAYNE BURTON, Warden, )
)
Respondent-Appellee. )
)

This matter is before the court upon :nitial review of the notice of appeal. The district
court entered its judgment on May 26,2016. A time-tolling motion was denied on July 18, 2016.
The notice of appeal filed on December 2,2016, is late. See Fed. R. App. P. 4(a), 26(a).

The record further indicate;s that Timothy L. Rodriguez did not apply to the district court
for an extension of time within which to file the notice of appeal late, due to excusable neglect,
and it appears that no such extension of time has been granted by the district court.

It is therefore ordered that Rodrignez shdw cause in writing not later than twenty-one
days from the date of this order why the appeal should not be dismissed for failure to comply
with Federal Rule of Appellate Procedure 4(ay.

Tt is further ordered that the briefing schedule be held in abeyance.

ENTERED PURSUANT TO RULE 45(2)
RULES OF THE SIXTH CIRCUIT

pl A oA

Deborah S. Hunt, Clerk




Case 1:16-cv-00224-GJQ-RSK ECF No. 17 filed 12/27/16 PagelD.227 Pagel of 4

UNITED STATES OF AMERICA
UNTITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
TIMOTHY L. RODRIGUEZ,
Petitioner, Case No. 1:16-cv-224
v. Honorable Gordon J. Quist
DeWAYNE BURTON,
ReSpondent.

/

ORDER AND NOTICE OF DEFICIENCY

This is a habeas corpus action brought by a state prisoner pursuant to 28 U.S.C.
§ 2254 challenging his 1998 oonv1ct1on for first-degree murder. On May 26, 2016, the Court
entered an order adoptma Iep01t and recommendatlon and Judgment denying the petition. (ECF No.
7,8.) The order also denied Petitioner a certificate of appealability. (ECF No. 7.) Petitioner moved
for reconsideration. (ECF No. 9.) OnJuly 18,201 6, the Court entered an order denying the motion
for reconsideration. (ECF No. 11.)

On December 2, 2016, Petitioner filed a notice of appeal (ECF No. 12), amotion for
leave to proceed on appeal in forma pauperis (ECF No. 13), and a motion for certificate of
appealability (ECF No. 14), which the Court construes as a motion seeking reconsideration of the
Court’s prior order denying a certificate of appealability.

Western District of Michigan Local Civil Rule 7.4(a) provides that “motions for
recon51derat10n Wthh merely present the same issues ruled upon by the Court shall not be granted.”

Further, recons1derat10n 18 appropnate only when the movant “demonstrate[s] a palpable defect by
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which the Court and the parties have been misled . . . [and] that a different disposition must result
from a correction thereof.” Id.

Undér the amended provisions of the Habeas Corpus Act, a petitioner maynot appeal
in a habeas case unless a circuit justice or judge issues a certificate of appealability. 28 U.S.C.
§ 2253(c)(1). Amended Rule 22 of the Federal Rules of Appellate Procedure extends to district
judges the authority to issue a éertiﬁcate of appealability. FED. R. APP. P.22(b). See Lyonsv. Ohio
Adult Parole Auth., 105 F.3d 1063, 1073 (6th Cir. 1997). Petitioner’s notice of appeal and his
motion for certificate of appealability indicate that he seeks review of all issues presented to this
Court. Under 28 U.S..C. § 2253(c)(2), the Court must determine whether a certificate of
appealability should be granted. A certificate shoﬁld issue if the petitioner has demonstrated a
“gubstantial showing of a denial of a constitutional right.” 28 U.S.C. § 2253(c)(2)-

| To warrant a grant of the certificate, “[t]he petitioner must demonstrate that
reasonable jurists would find the district court’s assessment of the constitutional claims debatable
or wrong.” Slack v. McDaniel, 529 U.S. 473, 484 (2000). “A petitioner satisfies this standard by
demonstrating that . . . jurists could conclude the issues presented are adequate to deserve
encouragement to proceed further.” Miller-Elv. Cockrell, 537 U.S. 322, 326 (2003). In applying
this standard, the court may not conduct a £l merits review, but must limit its examination to a
threshold inquiry into the underlying menit of the petitioner’s claims. /d.

Applying these standards, the Court finds no basis for reconsidering its prior denial
of a certificate of appealability. The Court previously rejected the petition as untimely. Petitioner
has not pointed to any flaw in the Court’s reasoning or any issue of fact or law overlooked in the
adjudication of his petition. Instead, he simply reiterates the arguments he raised previously. The
Court finds that reasonable jurists could not conclude that this Court’s dismissal of Petitioner’s
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claims was debatable or wrong. As a consequence, the Court committed no error, much less
palpable érror, in denying Petitioner a certificate of appealability.

Petitioner’s motion for leave to proceed on appeal in forma pauperis Taises another
issue.! Federal Rule of Appellate Procedure 3(e) provides that the appellant must pay all required
fees at the time a notice of appeal is filed with the district court. Under Sixth Circuit Internal
Operating Procedure 3, the docketing fee for a case on appeal is $500.00. In addition, under 28
U.S.C. § 1917, a $5.00 filing fee must be paid to the district court. Petitioner has failed to pay the
fees or to apply in the manner required by law to proceed in forma pauperis.

The Sixth Ci.rcuiﬁ has determined that “a prisoner who is unable to pay the required
filing fees may seek leave to file an appeal in a Section 2254 or Section 2255 action pm'sﬁant to Rule
24(a) of the Federal Rules of Appellate Procedure.” Kincade v. Sparman, 117 F.3d 949, 952 (6th
Cir. 1997). Under the provisions of that rule, if Petitioner wishes to proceed in forma pauperis on
appeal, Petitioner must file in the district court; (1) a motion forleaveto proceed in forma pauperis,
and (2) an affidavit which shows Petitioner’s inability to pay the required fees (as prescribed by
Form 4 of the Appendix of Forms), his belief that he is entitled to redress, and a statement of the
issues he intends to present on appeal. Furthermore, Petitioner must file a certificate of the warden
or other appropriate officer as to the amount of money or securities on deposit in any accountin the .
institution where Petitioner is incarcerated. W.D. MICH. LCIVR 3.4(a). The certificate must disciose
the amount in Petitioner’s prison account and the total deposits placed in Petitioner’s account for

the previous six months. Id. Petitioner has failed to file any of the required documents.

'Tn his motion, Petitioner indicates that he proceeded in this Court in forma pauperis. That is not the case.
Petitioner paid the $5.00 habeas petition filing fee. He did not seek pauper status.
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Petitioner is informed that within 28 days from the date of this notice, he must submit
the $505.00 filing fee or, alternatively, file the requisite motion, affidavit, and certified account
statement. The affidavit must be im substantial compliance with Form 4 of the Federal Rules of
Appellate Procedure. Petitioner is also motified that if he fails to pay the filing fee or to file the
required documents as described above, the Court of Appeals may dismiss Petitioner’s appeal for
want of prosecution. |

Accordingly,

IT IS ORDERED that Petitioner’s ﬁotion for certificate of appealability (ECF
No.14), construed as a motion for reconsideration of the Court’s September 15,2016 order denying

a certificate of appealability, is DENIED.

Dated: December 27, 201 6 /s/ Gordon J. Quist
. GORDON J. QUIST
UNITED STATES DISTRICT JUDGE

SEND REMITTANCES TO THE FOLLOWING ADDRESS:
Clerk, U.S. District Court

399 Federal Building

110 Michigan Street, NW

Grand Rapids, MI 49503

All checks or other forms of payment shall be payable to “Clerk, U.S. District Court.”



