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IN THE
SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

petitioner, Timothy L. Rodrigusz, respectfully preys that a writ of
certiorari be issued to review the judgment, QOrder of the United GStates
f

Court of Appeals in the ahove-sntitled cause on March 31, 2817,
ORDER. BELOU

on Marcﬁ 18, 2014, the -Petitioner filed = éamplaint for Habees Lorpus
with the Ionia County Circuit Court, pursusnt to MCR 3.303(8)(2) and (B).

On Aﬁril 15, 2014, ths Ihnia County Circuit Court denied Petitioner's
Complaint, for Habeas Corpus. See (Attached Appendix H.)

On May 2, 2014, Petitioner filed a Complaint for Habeas Carpus in the
court of Appesals. On May 25, 2014, the Assistant Attornsy General filed 2
Brief in Respondent-Appellee on behalf of DelWayne Burton.

on June B, 2014, Petitioner Filed a Reply to the rRespondent's Brief. On
pugust 22, 2154, The Michigan Court of App=als denied Petiticner's
Complaint for Habeas Corpus without Explanation. Ses (8ttachad Appendix I.)

0n September 10, 2014, Petitioner filed a timely Motion fur Explanation
.nf +he Court of Appeals Order of August 22, 2014,

on September 24, 2014, the Court of Appeals issued an Order Denied the
Motion Tor Clarification without Explanztion. See (Bttached Appendix ).

petitioner timely filed an Applicatien fTor L;ava to Appesl with the
Michigan Supreme Court.

On March 3, 2015, the Michigan Supreme Court jesued sn Order Denied his

fpplication for Leave to pppeal. See (Attached pppendix K.)



Navembsr 2B, 2016, Petitisner filed a Motion to Proceed im Pauperis an
Appeal with the Western District of Michigan.

O December 21, 2016, the United States Court of Appeals fTor the Sixth
Circuit, issusd an Order Desnisd The Notice of Appesal filed on December 2,
S016 ie 1lats. Fed. R. App. p.h(a), 26(a). It is thersfore ordered that
Petitioner show cause in writing not late than tmenty—cne days from date of
this Order why it should not be dismissed. See {Attached Appendix L.)

Gn December 27, 2016, Habeas Corpus af the Western District of Michigen
issued an Order and Notice of Deficiency, denied. See (Attached Appendix M.
Oprder and Notice of Deficiency).

Bn January. 6, 2017, Petitioner filed a federal court certificate of
prisoner account activity; Motion toc Prossed in Forma Pauperis on Appzal;
Affidavit in Support of Motion to Procesd in Forma Pauperis on Appsal, Rule
form-L; BApplication to nroeceed mithaut‘prepzyment of fess and affida?it
proof of service witih tha Western District of Michigan.

On January 16, 2017, Petifianer filed an Motion for Certificate of
Appealability with the United States Court of Appsals for the Sixth
Circuit.

On January 23, 2017, the Usstern District of Michigan Order Granmting
Leave to Proceed in Forma Pauperis an gppeal. See (Attached Appendix N.)

Cn Fabruary 2, 20f7, pgtitioner filed a FMotion for Guidance with the
United States Court of Appeals for the Sixth Circuit.

on March 31, 207, The United States Court of Appeals issued an Order

that the appeal is Dismissed. See (Attached Appendix 0.)
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on April 13, 2017, Petitioner filed a Motiom for Clarification of the
March 31, 2817, Court's Order Dismissed.

On May 83, 2017, The United States Court of Appsals issued'aﬁ-letter in
response to the Patitioner's Mation for Clarification. United States Court
of Appeals stated: Your appeal was dismissed for lack of jurisdictiqn due -

t0 a late notice of appeal, not for failure to pay the filing fees.

STATEMENT OF . JURISDICTION |

Patitioner seeks review of the: March- 31, 2017, Order of the United
States Court of Appeals. This Court has jurisdictien: pursuant to 2B 4Y.5.C.

§ 1257.

CONSTITUTIBNAL . AND.STATUTORY. PROVISIONS .INVOLVED

A. Federal Constitutional Pravisions
The Sixth Amendment of the United States Constitution provides im
relevant part: "In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial by an impartial jury «ss" H.S..Const,
amend VI,
The Fourteanth Amendment to the United States Constitution provides in
pertinent part: v[N]er shall any state.deprive any person of life, liberty,

or property, without dus process of law ..." U.5. Conat. amend XIV.

The Feurth Amendment of the United Stat=s Constitution provides that no.

warrant. shall be  issue but upon probable cause, supported by Gath or

affirmation. U.S. Const. amend IV.
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QUESTIONS PRESENTED

- ISSUE I.

WAS THE PETITIOWERS FOURTH AND FQURTEENTH RIGHT TO DUE
PROCESS VIDUATED DUE TO A RADICAL DEFECT THAT OCCURRED
AFTER THE PETITIONER WAS ARRESTED ON A WARRANTLESS
ARREST, FOR INVESTIGATIDN AND QUESTIONING AND HELD
AGAINST HIS WILL FOR 13 DAYS WITHOUT A COMPLAINT OR
AFFIDAVIT IN SUPPORT OF PROBABUE CAUSE, WITH NO WARRANT,
AND NO ARRAIGNMENT WITHIN THE 4B HOURS OF HIS UNUAWFUL
ARREST?
p=titiocner Answers, "Yes."
Lower Court Answers, "No.Y
Michigan Court of Appeals Answers, g "
Michigan Supreme Court Answers, “Nu.ﬁ
Hzbeas Corpus Answers, "No.®
Sixth Circuit Court of Appeals Answers, "No, "

U.5. Supreme Court Answers, "7?"
ISSUE II.

pDID THE DECEMBER 10, 1997, COMPUAINT AND ARRANT
ADEQUATELY STATE PROBABLE CAUSE FOR THE ISSUARCE GF AN
ARREST WARRANT WHICH VIOUATED PETITIONERS  FOURTH
AMENDMENT,RIGHTS CREATING A RADICAL DEFECT THAT RENDERED
THE TRIAL COURTS PLEADINGS ABSOLUTELY VOID FOR LACK OF
PROBABLE CAUSE AND LACK OF SUBJECT MATTER JURISDICTION?

Petitioner Answers, "Yes."

Upwer Court Ansusrs, "No."

Michigan Court of Appsals Answers, "Ng,*
Michigan Supreme Court Answers, 'hNo."
Habeas Corpus Answers, "No.®
Sixth Circuit Court of Appeals Answers, "HO."

U.S. Supreme Court Answers, "7"
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ISSUE III.

WAS THE PETIIIGNER FOURTH AND FOURTEENTH AND RIGHT TO DUE
PROCESS VIBLATED WHEN THE COMPUAINT AND WARRANT THAT WAS.
AUTHBRIZED WAS NBT BY A NEUTRAL AND DETACHED MAGISTRATE?

Petitioner Answers, "Yes.,"

Uower Court Answers, "No.®

Michigan Court of RAppesls Answers, Rhi= P
Michigen Supreme Court answers, No."
Hahzas Corpus Ansuers, “Ho."
Sixth Circuit Court of Appeals Answers, "ND, !

§.5. Supreme Court Answers, non
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STATEMENTY OF FACTS

On April 13, 1998, Petitioner, Timothy L. Rodriguez was convicted by s
jury and found guilty of flret-degree premeditated murder, contrary to MCL
750.316C, and conspirecy to commit flrst-degree murder, contrary o MCL
750.157a; and possession of a firearm during the commission cof a felony,
contrary to MCL 750.227b. He was sentenced as a second habitusl offender,
contrary to MCL 769.10,

On June 10, 1998, the Honorabls Thomas S. Eveland, sentznced Petitioner to
concurrent terms of mandstory life, and consecutive two years imprisonment
for fslony firearms.

Petitioner wss held against his will for 13 dsys for investigatiun and
qugstioning. There was no complaint, no affidavit in suppart of probable
causa; and no warrant as guarenteed by our constitutien, equal protection and
due process of law. The complsint and warrant did not adequately state
probable cause for the issusnce of an arrest warrant and the complaint, and
the warrant that wes sutharized was not issued by a nesutral and detached
Magistrate.

This case warrsnts several issues with constitutional and due process
violations. However, the core issue in this case is whether the Eston County
District Court acquired legsl jurisdiction by the filing of an invalid
complaint therafore creating a jurisdictional defect that should have
rendered the proceedings zbsolutely void. The lower ceurt and the Appellate
Court never answsred the questions presented in Petitioner's Complaint for

Hsbeas Corpus.
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REASONS FOR GRANTING THE PETITION
ISSUE I.

CERTIORARI IS NECESSARY BECAUSE THE STATES PERSIST IN
REACHING INCONGRUENT RESULTS MHEN INTERPRETING THIS
COURT'S DECISION, DUE TO A RADICAL DEFECT THAT OCCURRED
AFTER PETITIONER WAS ARRESTED AND QUESTIONING ON A
WARRANTLESS ARREST, WHERE HE WAS HELD AGAINST HIS WILE
FOR 13 DAYS UWITHOUT PROBABLE CAUSE. THERE WAS NOD
COMPLAINT, NO AFFIDAVIT IN SUPPORT COF PROBABLE CAUSE, NO
WARRANT, AND NO ARRAIGNMENT WITHIN THE 48 HOURS PERIGD AS
GUARANTEED BY THE CONSTITUTION, EQUAL PROTECTION, AND DUE
PROCESS OF LAW.

STANDARD. OF REVIEW

The question presented is whether the State can detain a perscn against
his will for investigation and questioning for a peried of 13 days without =2
ccmglaint, no a%fidaviﬁ in support of probshle ceuss, no warrant, &nd no
arraignment. This is a guestion of lauw. gusstion of Law are reviswsd de novo,

County. of Riverside v McLaughlin, 500 US &by 111 5.Ct 1661; 114 L.Ed2d 485

(1991); People v ihitehead, 238 Mich App 1, 3-4; 604 Nu.2d 737 {(1599).

LEGAL ISSLE
On November 27, 1937, Petitioner was arrestsd on a warrantless arrest and
held sgainst his will for 13 deays in the Eaton County jail for investigstion
znd guesstioning. Theré was no arcaignment, no complaint to detail why
Petitioner was being held, no werrent, and no affidavit in support of

probable cause, This is illegal in violation of his Fourth Amendment rights.

Gerstein v Pugh, 420 US 183,114; S5 S5.Ct 854; 43 L.Ed2d 54 {(1975); County ef

Riverside v Mclaughlin, 503 US && (19%%1). IT probable cause determination is
delayed heyend 48 hours, an unreasonable delay is presumed and the burden
shifts %o the prosecutor to demonstrate the existence of a bona fide

emergency or other esxtraordinary circumstances to avoid a finding of



constitutional error. Riverside, US at 57; People v McCray, 210 Mich App

w

9,12; 533 NW.2d 355 (1995), and Pepple v Uhitehead, 238 Mich App 1, 3-&; 60k

Nt 2d 737 {1988).

Petitioner argues thet there was o probable cause to arrest him, 0o
consent to journsy to the police station and no prier judicial authorizaticon
fgr detaining him; the jnvestigative detention at tha station and
fingerprinting violatsd Petitioner's rights under the U.S5. Const Ams IV, X1V,
Mich Comst 1963, art 1, 8 § %1, 17. Arpesting someone fTor “investigation™ or

"questioning" is an illegal police prsctice long condemned by the United

Statzs Supreme Court and Appellate Courts of this State. In Brown v Illinois,

422 US 590,605; 95 5.0t 22545 45 L.Ed2d 416 (1875). This Court "noted its

emphatic disapproval” of similar police conduct in People v Washingtom, 93
Mich App 330; 297 Nu.Z2d 915 (1980). More recently, this Court resffirmed its

condemnation of arrest for Yquestiocning™ or njpvestigation®. Peopls v Kelly,

231 Mieh App 627,534; 588 Nu.2d LBO (1998).5e¢(n*h¢kcén¢p~$x A),

Tn the instant case Petitioner was vguestioned"® and vinterrogated" for 13
days for a crime he did not commit. Petitioner's Miranda rights uwere never
read to him until his arraignment on December 10, 1887, when he was Tarmally
arrested by way of a Felony»cumplainﬁ and warrant filed on December 10, 1597.
From November 27, 1987, to Dscembsr 10, 1957, Petitioner was nct allowed to
1eave and was denied any contact with his family whatsoever. For somewhat
different fact situations where the Courts have hzld that actions which delay

a person's ralease may constitute false imprisonment, See Linnen v Beniield,

11k wMich 93; 72 MU 1 (1887) end Sxford v Berry, 206 Mich 1857; 170 W4 3

(1918). The right aof & person, deprived of 1liberty, to challenge in the



Courts the legality of their detention is safeguarded by th2 constitution of

the Stats. An officer of the State who detains z under commanc of the State

may not by indirection accomplish what the Constitution forbids to the stats.

Stowers v liolodzko, 386 Mich 119; 191 NW.2d 355 (1971).
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REASONS FDOR GRANTING THE PETITION
ISSUE II.

CERTIORARI IS NECESSARY BECAUSE THE STATES PERSIST 1IN
REACHING INCONGRUENT RESULTS WHEN INTERPRETING THIS
COURT'S DECISION. ON DECEMBER 10, 1897, COMPLAINT AND
WARRANT DID NOT ADEQUATELY STATE PROBABLE CAUSE FOR THE
ISSUANCE OF AN ARREST. WARRANT AND THEREFORE VIOLATING
PETITIONERS FOURTH AMENDMENT RIGHTS CREATING A RADICAL
DEFECT THAT RENDERED THE TRIAU COURTS PLEADINGS
ABSOUUTELY voID FOR LACK OF PROBABUE CAUSE AND LACK OF
SUBJECT MATTER JURISDICTION.

STANDARD OF REVIEW

The gquestion presented is whzther the complaint and warrant stated

probeble cause for the issuance of an arrest warrant. This is a gquestion of

law. Questions of Law are reviewed d2 novo. Whiteley v Warden, Yvo, State

Penitentiary, 461 US 560; 97 5.0t 4031; 2B L.Ed2d 308 (1971).

LEGAL ISSUE
The Decsmber 10, 1997, cemplaint and garrant did not adeguately state
probable cause for the issuance of an arrest warrant and therefore vislating

Patitioner's fourth amendment rights. MCL 764.1a; Whiteley v Warden, Myg;

State Penitentiary, 401 US 560, 563-566; 91 5.Ct 1031; 28 L.Ed2d 306 (1971);

Gicrdemello v United Ststes, 257 US LBO,4B6; 78 S.Ct 1245; 2 L.Ed2d 1503

(1958); GOverton v Chio, 122 5.Ct 389 (2001); Rule & of the Federal Rules of

Criminal Procedure. Also see 8 more- recent case of State of Ohio v Christina

SJones, 2012 Ohig 1301; Ohic App LEXIS 1134 (2012), See (Attached Appendix Aﬂ.
The Unitsd States and Michigan Constitutiens Fourth Amendment provids that
"po warrants sheall be issue but upeon probable cause, supported by ocath or
affirmaticn.® The United 5tates Supreme Court requires that complaint or
affidavit filed in support of an arrest warrant to contain sufficient
iﬁformétian.tc allow an independant judgment by the issuing judicial officer

as to whethar there is probable cause +0 support the issuance of a warrant.
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In the instant csse Petitioner eargues that the complzint consists of
nothing more than Detective Daniel pruster's conclusion that Timothy
Rodriguez perpetrated the ocffense described in the Complaint. The warrant
should also fail becauss it is nothing mere than a “phote copy of the
complaint and an overlay of Honorables Paul F. Berger's signature.”
Furthscmore, the prosecutor violeted MRPC 3.8(s) by prosecuting a charge that
the prosecutor knew was not supported by probable cause.

"Decency, security, and liberty alike demands that government
officials shall be subjected to the same rules of conduct that
are commands to the citizen. In a government of laws, sxistence
of the government will be imperiled if it fails to observe the
law scrupulously. Our government is the potent, the omniprassnt
tsacher. for good or ill, it teaches the whole nzople by its
example., Crime is contagious. I the government becomes &
lawhresker, it breeds contempt for law; it invites every man to
declzre that in the administration of the criminal law the end
justifies tha means - to declare that the government mey commit
crimes in order to secure the conviction of 2 private criminal
- would hring terrible retribution. Against that perpicious
doetrine +this Court should resolutely set its face." WMr.
Justice Butler, 1027, Olmstesd v United States, 277 US L3B; 48
5.0t 564,575; 72 L.Ed Sh& (1928).

in ths case sub judice Petitioner was charged, arrested, ang écnvicted on
an illegal criminesl process, ussd by ths Eaton County Praseﬁuter's office,
which did nof spelude a criminal complaint which is nscessary to start asll
criminal proceedings in Michigan. This is basic Michigan lauw: "The court

1

determines whether it has subject metter jurisdiction of an effensa in a

mn

particular case only be reference to the allegetiocns listed in the

complaint.," cf. Grubb Cresk .Comm v Drain. Comm!r, 218 Mich App 665,665 (1936).
A felonv information is predicated upon a signed complaint and warrant. A

comnlaint must stats the substance of the sccusation and reasonabkle cause to
B

ua

alieve that ths pecson accussd committad the offensa. Psopls v Elass After
B 3 '

¥

Remand), L64 Mich 266,277 (2001).
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The Petitioner would like %o make this Court aware thai by the records and
dates, that hz was unlawfully arrested on November 27, 1987; and fingerprint

on 11/28/97. Petitioner argues he was. held for 13 cdays against his will

without being read his Miranda rights, and without Probable Czuse. Thers was

no Complaint .or UWarrant. Also petitioner was Rever brought before ths

Magistrate within 48 hours of his unlawfully arresied. See {Attached Appendix

8. Arrest Card).

Petitioner arcgues There was no Complaint or warrant issued until 12/10/97.

See (Attached Appendix C, Complaint), and (Appsndix D. Warrant}. Pstitioner

was never Arrsigned, but looking st his Register of Actions shows that his

ol

rreionment - was held on 12/10/87. See (Attached Appendix E. Register of

Actions). Petitioner requested for the alleged Transcript of this Arcaiooment
supposedly held on 12/10/97. The Eaton County Clerk of the Court's Ms. Lori
Lafaue respaonded to the petitioner's letter stating: "Circuit court does not

show record of an arraignment transcript dated 12/15/97. The only Bistrict

Court transcript we have is the transcript of preliminary examination entered

o 1/7/98.% If the Court would clesely look at the date on the Register of

Actions it would show that the alleged Arraignmsnt wes held en 12/10/57. This

clearly shows the Court that the Petitioner was never Arrsigned.
Also Faton County Clerk of the Court Ms. Lori Lafaue stated: “The only

-+

District Court +transcript we have is +he transcript of preliminary

examination entered on 1/7/598.% See {Attached Appendix F. Cierk Lori tafaue
, [=}s

of the Court!s letter). If the Court would look at the Register of Actions,

it clesrly shows a total different date. It shows 12/16/37, Preliminary

Fxzmination was held, and the same on the Petitioner's, paper, not 1/7/°8.

See (Attached Appendix 6. Preliminary Examination}.(A\SO 5¢2 Lwne l'7~10.ﬂ'5
was my Fiesy Afv‘mt:\nw\e\,\*‘)



The Predicates for a Complsaint

Under Michigen law, thers axists two predicate components for the issuance
of an arrest warrant: (1) The presentation of & proper complaint alleging the
commission of an offense, and (2) A finding of reascnable cause to helieve
+hat the individual sccused in the complaint committed that ol ffanse. Pecple v
Manning, 243 Mich App 615,621; 6oL Ni.2d 746 (2000). In the Pztitioner cass
he wss charged in the 56th, District Court upon an illegsl schems in
viaglation of MCL 750.316C and conspiracy to commit first-degree wmurder MCL
750.157a; and MCL 758.227b where there was naver a complaint preparsd OF
filed charging Petitioner with any criminal acts. Petitioner wass arrested on
s warrantless arrest and held against his will for 13 days, thers was nNo
arraignment, no complaint nor any warrsnt. The court detsrmines whether it
has subjsct matter jurisdiction aof an offensz in a particular cass, only by

refnrcn"e to the allegstions listed in the complaint. In Grubb Creek Comm v

Drain Comm'r, supra. The court could not have determined its jurisdiction

becasuse it was never provided a sworn complaint naming Plzintiff as the
parson who ccmmitted an offanse, nor was there any affenages listed far the
court to determine whether Plaintid £f committed same.
process’ was unconstitutional and all acts af commissions therzafter uas

judicielly null snd vaid, cf. Gaétz v Black, 256 Mich 564, 565-570; 240 Nd.

o4 (1932). Accord. Mich Const. 1963, art 6, § 13.

legelly becsuse there was REver &

fele
[

Petitioner was held in custady
complsint filed in the 56th, District Court which conferred jurisdiction to

that court. In People v Collins, 52 Mich App 332; 217 Nu.2d 119 (15974).

7

Jurisdiction can bs presented at any time, People v Cherry, 27 Mich App

672,675; 183 Nu.2d 857 (1570). See People v Clement, 254 Mich App 387,399

(2002).



The arreigning Megistrate determines whether = warrant shall be issued on

the charges listed in the complaint as provided by Michigan leuw, MOL &
76k ,15{1) asnd MCL § 764.13. The statute provides that it must appesr that an

offense has been committed before it becomss the duty of the Magistrate To

jssue s warrant. Wayne County Prosecutor v recorder's. Court Judge, 119 Mich

Aop, at 162, id. A complaint must be ¥iled to answer the Magistrats's
hypothetical question, Fuhat mzkes you think that the pstitioner committed

the offense charged"? A complain® must provide a foundaticn for that

judgment. Overtan v Bhio, 122 §.Ct 389 (2001). The primary function of a

I

criminal complaint in Michigan, iz to move the Magistrate to determinge

whether a warrant shall be issue. cf. People v Hutchinsen, 35 Mich App 128;

152 N.2d 335 (1971). Consequently, in order for the criminal process to
seing, therz must Tirst be & criminal compleint naming the person responsible
for the criminal act and commissions, the place of said criminal activity,
and the offense itself. This gives a criminal daefsndant a notice of ths

accusation against him and s/he can mount his/her defense to those cnargs

tisted in the complaint. cf. Grubb Crzek Comm, 218 Hich App,‘at 668, id.
Without the criminal complaint being filed, no jurisdiction attached to any

court of law in Michigan.

Here, -Petitianer was arrested without a complaint, no warrant and nNo
affidavit in support of probable causz, 00 arraignment. Petitioner was held
for 13 days agaimst his will on 2 warrantless errest.

Az far as the record before us reveals, there wes no evidencs in this cass

gffered %o the Magistrate to shou "probable cause? Tfor issuing the warrant

consistied of a Y"complaint® presented to the Magistrate, signed by Detactive

_9-



Danizl Pruestsr. The complaint and warrant was signed on Decsmber 14, 1887, 13
days sfter petitioner illegal arrested, violsting Petitioner's U.S. Const, IV
Am, and Mich Const 1963, srt 1, §11.

Petitioner was held in custody but was never advised of his rights undar

Miranda v Arizenas, 384 US 436; 86 S.Ct 1602; 16 L'.Ed2d 684 (1866). Pstitioner

=
i

wss gqusstioned by the ngn-scena detective, in violstion of his Mirands

rights. U.S. Const Am V, Mich Comst 1963, art 1, § 17. Dickerscn v United

States, 530 US 428; 120 S5.Ct 2326; 147 L.Edzd 405 (ZDBQ);'

Petitioner was never brought bsfors the Magistrate within 48 hours of his
unlawful illegél arrest on November 27, 1987. that the complaint and warrant
therefore fsiled to meet minimal constitutional ‘standard. Ths wuwarrant is
clearly inadequats under well-established Suprame Court case law. U.5. Const
Am IV, Mich Const 1963, act 1, § 11.

Petitioner wes deprived of his right to due process of lsw snd right to

£th snd Fourteenth Amendmente due to

e

privacy as guarantesd by the Fourth, F

0

unlawful arr
Petitiogner rsgusst this Honcrable Court to grant Petitioner celisl and

arder an Evidentiary Hearing.



REASONS FOR GRANTING PETITION
ISSUE IIT.

CERTIORARI IS NECESSARY BECAUSE THE STATES PERSIST 1IN
REACHING INCONGRUENT RESULTS WHEN INTERPRETING THIS
COURT'S DECISION, DUE TO A RADICAU DEFECT THAT HAS
CREATED WHEN THE COMPUAINT AND UWARRANT THAT UWAS
AUTHORIZED BUT WAS NOT ISSUED BY A NEUTRAL AND DETACHED
MAGISTRATE. THEREFORE, VIOLATING PETITIONERS FOURTH AND
FOURTEENTH AMENDMENT RIBHTS.

STANDAED.OF . REVIEN

The guestion presented hers is whether the complaint snd warrant that was
suthorized by the same judge who presided over Petitioner's preliminary
examination was not a neutral and detached Magistratz. A question of lauw

involving constitutionsl rights is revieswsd de novo. US Comst Am IV; Coclidge

v Nem.Hampshire; 403 US L63,450G; 91 5.0t 2022; 29 U.Ed2d 564 (1871).
LEGAL. ISSUE
On December 10, 1537, a complaint and arrest warrant was authorized by
Honorable Paul F. Bergesr, Eaton County District Court Judge. On December 16,
1997, e preliminary examination and probable ceuse hearing was held.
Homorable Paul F. Berger presiding. Pestitionmer argues that Judge Berger may
have formed a bias opinion during the preliminary axaﬁinatioﬂ aftter signing

the complaint and arrest warrant. He was not a neutral and detached judicial

1]

officer. The fourth amendment provides that "no werrant sha2ll be issue, but
upon probable cause, supported by oath or affirmation, and particularly
describing that place to be searched and persons oT things to ba seized. U.S.

Const Am IV.

put}

The probable ceuse determination must be made by a neutrsl Magistrate i
order "to insure that the deliberste, impartial judgmeznt of a citizen and ths
pelice, to assess the weight and credibility of the information which the

complaining officer adduces as probable cause." long Sum v United States, 371

Us 471, &81-482; 83 5.Ct &07; 5 L.Ed2d 4447 (1963); Coolidge v New.Hampshire,




403 US L50; 91 S.Ct 20622 (1971); Shaduwick v City of Tempa, 407 US 3L5; 92

5.0t 2119; 32 L.Ed2d 783 (1972). The Shaduick Court noted that the issuing
Magistate must meet two tests: he must be neutrsl and detached, and he must
be Capablé 4f determining uhether probable causs exist Tor the _requesied
arrest or search. Shadmick,vhe7 Us =t 342-350. In the instant case, Judge
Berger bauld not Have been neutral and detached while presiding over the
preliminary examination.

CONCLUSION

The state authorities clearly.violated an eﬁpress legal requirement whicﬁ
was in existence at the time of the act or omissien. Thz state did net have
.an affidavit of proEable casue for a felony complaint attéched with the
priginal complsint to validate probable cause for the arrest warrant. Police
officers who securs arrest warrants from a judge, ;upparted only Qith bsrs
bene ecomplaints insufficient to support an  independent probable cause
determination, violasted the Foqrth Amendment.

The Judge issuing the warrant must indspendently review the facts should
not acﬁept without gusstisn the officer's mere cenclusion that the parsop
sought to be arrested committed the crime. The judge, net s police officer,
is the party with the final cbligation to independently determine that there
is probsble cause to issue an sarrest warrant. "Recital of some of the
underlying circumstances in the affidavit is essential if the magistrats is

to perform his detached function and not serve merely as a rubber stamp for

the palice." US v Ventresca, 380 US 102; 85 5.0t 741; 13 L.Ed2d 684 (1965).

0=



CONCLUSTON

Petitioner respectfully requests thst +hig Honcrable Court Order the
Michigan Departmert of Corrections to release Petiticner ef his illegal
restreints without unnecessary deley. Order the Lower Court to gussh the
unlawful arrest warrant, snd Ordsr sl1 proceedings from December 10, 1857, and
thersafter null and ‘vaid with prejudice.

Order a Evidentiary Hearing to allow the Petitioner his constitutional

right to be heard, and Order Appointment of Counsel on this issues,

-13.



No. 16-2736

UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT
TIMOTHY L. RODRIGUEZ, ) FILED
) Mar 31, 2017
Petitioner-Appeilant, ) DEBORAH S. HUNT, Clerk
)
v. ) ORDER
)
DEWAYNE BURTON, Warden, )
)
Respondent-Appeliee. )
)
)

Before: COLE, Chief Judge; BOGGS and MOORE, Circuit Judgss.

This court entered an order on December 21, 2016, directing Timothy L. Rodriguez to
show cause within twenty-one days why his appeal should not be dismissed as untimely.
Rodriguez failed to respond.

The district court entered its judgment on May 26, 2016. A time-tolling motion was
denied on July 18, 2016. Any notice of appeal was due to be filed on or before August 17, 2016.
See Fed. R. App. P. 4(a). The notice of appeal filed on December 2, 2016, is late.

Compiiance with Federal Rule of Appetlaie Frocedure 4(a) is a mandatory prerequisite
that this court may neither waive nor extend. Bowles v. Russell, 551 U.S. 205, 214 (2007);
Ultimate Appliance CC v. Kirby Co., 601 F.3d 414, 415-16 (6th Cir. 2010). Federal Rule of
Appellate Procedure 26(b) specifically provides that the time for filing a notice of appeal may
not be extended except as authorized in Rule 4. We have reviewed the record and find that the

exceptions authorized by Rule 4 do not apply in this case.
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Accordingly, it is ordered that the appeal is DISMISSED.

ENTERED BY ORDER OF THE COURT

Yl Aot

Deborah S. Hunt, Clerk




