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QUESTIONS PRESENTED

1. Did the Fourth Circuit erred in holding District Court
decision for failihg to accept the showing of the two (2) prong
testriH Strickiand Q.’Washington, on counsel having a mental
illness, and his unprofessional conduct using illegalndfugs and
alcohol with prescrition medication. Does this deem him LT
"deficient'" and counsel amitting to just defending part of the

case and not. the whole is showing '"prejudice'" Is this not a

violation of the sixth amendment ?

2. Did the Fourth Circuit erred in holding that the District
Court not accepting authorization for second habeas in a court
order, stating it unnecessary, also a rule of the Ninth Circuit
stating that: you do not need to obtain Ninth Circuit permission
if your prior Federal petition was dismissed (without prejudice)

does this apply to the Fourth Circuit as well ?

3. Did the Fourth Circuit erred in holding that a Petitioner-
has the right to obtain Federal habeas relief, when showing his
Fourth amendment was violated, also to grant relief to U.S. v.

Jones,132 S.Ct.(2012) under the Fourth amendment and do the same
for U.S. v. Juan Pineda-Mereno,688 F.3d 1087( 2012) under Jones

decision for illegal use of a GPS violate equal protection'under

the Fourteenth amendment,does this apply to all U.S. citizens ?
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner'respectﬁllly prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[x] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A4, B _ to
the petition and is

[ 1 reported at ' ; O,

[ ] has been designated for publication but is not yet reported; or,

[ 1 is unpublished.

,D,E
The opinion of the United States dlstrlct court appears at Appendlx " to
the petition and is
[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.
[x] For cases from state courts:
The opinion of the highest state court to review the merits appears at
Appendix _F___ to the petition and is
[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.
The opinion of the court

appears at Appendix to the petition and is

[ ] reported at v ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.



JURISDICTION

[X] For cases from federal courts:

i

The date on which the United States Court of Appeals decided my case
was _ 12/27/17

[ ] No petition for rehearing was timely filed in my case. A

[x] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: _2/14/18 : , and a copy of the
order denying rehearing appears at Appendix _A .

'[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[x] For cases from state courts:

‘The date on which the highest state court decided my case was ___6/29/15
A copy of that decision appears at Appendix __F

[ A timely petition for rehearing was thereafter denied on the following date:
10/15/15 , and a copy of the order denying rehearing
appears at Appendix :

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A_

'The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Fourth Amendment: (Protection from unreasonable search and seizur
seizure)

The right of the people to be secure in their person,houses,
papers,and effects, against unreasonable searchs and seizures,
shall not be violated and no warrants shall issue,but upon
probable cause,supported by oat or affirmation,and part-
icularly describing the place to be searched and the persons
or things to be seized.

Sixth Amendment: (Right to speedy trial,witness,etc.)
In all criminal prosecutions, includes such rights as the
right to speedy and public trial by an impartial jury,right
to be informed of the ‘mature of the accusation, the right to
confront witnesses,the right to assistance of counsel and

compulsory process.

Fourteenth Amendment: (Citizenship rights not to be abridged)
All person born or naturalized in the ‘United States, and
subject to the jurisdiction thereof, are citizens of the
United States and of the State wherein they reside. No State
shall make or enforce any law which shall abridge the pri-
vileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty,or pro-
perty, without due process of the law; nor deny to any

person within its jurisdiction the equal protection of the law



STATEMENT OF FACTS

Thisacase seeks r&lief for hgheas . corpus on ''mewly
discovered" evidence for counsel ineffectiveness because of his
mental illness, also drugs and alcohol abuse. Petitioner did

3t &13%83t that counsel was suffering with a mental illness
until after,Petitioner filed his first habeas corpus in (2012).
This was dicovered around May 15,2014. Petitioner with limited -
resources tried to gather as much evidence as possible to prove
counsel's mental illness made him ineffective. Petitioner had to
wait until his writ for certiorari,ffior his first habeas was
decided in August, (2014). On May 14,2015 Petitioner filed a

&

second habeas corpus in the Virginia Supreme Court for ineffective

assistance of counsel '"newly discovered" evidence.

The Virginia Supreme Court denied it on June 29,2015.
Petitioner filed for a rehearing on Judy 16,2015 and the court
refused it on October 15,2015. A writ certiorariiwas filed on

November3,2015 and the Supreme Court denied it January 19,2016.

Petitioner then filed a Federal Habeas Corpus Febuaray 18,2016.
Petitioner wawsprovided with the wrong address to the Western
District Court, so it was mailed and it didn't return until
Mdrch 14,2016. So Petitioner refiled it on April 1,2016.

(Exhibit J1-J4 )



On.obécember 7,2016 respondént ordéred to dismiss, then on
December 23, 2016 Petitioner filed a response and filed for a
authorization to the Fourth Circiut for secondihabeas. The
Fourth Circuit gave a court order on January 13, 2017, therefore,
stating it unnecessary because Petitioner habeas was already
pending in District court. But there was an error by Fourth
Circuit referring to Petitioner:-second Habeas, but typed his time

frame for the first one.

District Court denied the petition on August 3, 2017. Then
Petitioner filed his appeal in the Fourth Circuit on September 14
2017. The Fourth Circuit order a judgment on December 27,1017.
Petitioner file a  motion for a rehearing on January 10,2018
The Fourth Circuit order the mandate on February 14, 2018.

Since Petitioner filed his second habeas corpus with a timely
filed petition in Virginia Supreme Court, he was certain he
had enough evidence that his counsel was ineffective. Under
the Suspension Clause for "Newly discovered'" evidence Petition
had one (1) year to file a habeas corpus to argue his claims.

Petitioner has been exercising his due diligent right and bring

forth his claims.



REASON FOR GRANTING

I. There are conflicting in the Courts ofFFourth Circuit of
Appeals on Petitioner proving the two ¢2) prong test in stand
with Strickland on question presented.

A. The Courts failed to accept Petitioner proof of ineffect-

ive assistance of counsel according to Strickland v. Washington.

Petitioner first claimed counsel was ineffective,but the courts
denieddhis first habeas claim without prejuice. So when counsel
had legal issues in 2013 and was aquitted for reason of insanity
Pecause of his mental illness. It was the evidence and proof
tﬁit Petitoner needed to prove his claim of ineffective of
counsel. In Strickland v. Washington ,466,U.S. 668.104 S €t.2052
80 L Ed.2d 674 (1984), That in order to establish a claim of
ineffeefive assistance of counsel."The defendant must show counsel
made errors so serious that counsel was not functioning as the
counsel guranteed tﬁe defendant." 1Id at 681,104 S ct.2064, second
the defendant must show that counsel's deficient performance
prejuice him. The defendant must show that, but for counsel's

unprofessional errors, the result of the procedding would have

been different.

Petitioner has shown counsel was indeed deficient with
Petitioner's case. Counsel's mental illmess along with drinking
alcohol using illegalkdrugs,with his mental medication, Played
a major part for counsel &oabédzunable to provide the legal
assistance guaranteed Petitioner his sixth (6th) amendment

right. "Deficient" made counsel lack the mental ability to perfomm
as a competent attorney as it is meant in the sixth Amendmént.

6.



The sixth amendment imposes on counsel a duty to investigate
because reasonable decisions and informed legal choices can
be made only after investigation of options. For counsel to
not investigate the satellite images that shows the area and
traffic flow of the gas station where Petitioner was stopped.
(Exhibitm1-A2 ) This crucial piece of evidence would dis=c
credit or impeach prosecution's main witness Trooper Carter
sworn testimony, on the reason why he initiated the traffic stop.
Trooper Carter testified he stopped Petitioner for failure to
use turn signal, when changing lanes and tinted windows.( Exhibit Bl
B2 ) The satellite images clearly shows the traffic lanes as
well as the manner in which traffic flowed. Petitioner didn't
need to use his turn signal because, when he pulled out of the 7a

gas station it was into the lane that lead to th#& inter-state.

Since counsel was '"deficient" and lacked the ability to a
adquately investigate the evidence, hexfailed to discredit and
impeach Trooper Carter sworn festimony..In Huffington v. Nuth,
140 F.3d 572 (4th Cir. 1998), affirmed Strickland's objective
reasonable prongrequires:Scounsel to conduct appropiate factuail
and legal inquires and counsel must ordinarly investigate
possible methods for impeaching prosecution's witness, and in
some instances failure toido éo amy suffice to provecineffective

assistance claims under Strickland.

Petitioner's vehicle was régiétéred in Maryland, which it
wasn't subject to Virginia tinted windows laws. Trooper Carter

had no proable causeito stop Petitioner, he was only acting

7.



on the illegal "GPS". Furthermore, counsel failed to use the
evidence to show Twooper Carter .violated Petitioner's foutth
amendment raght. When Trodpgrﬁparter was refusing Petitioner to
leave, after the initiai traffic stop was concludedd( EXHIBIT C1-C2 )-
This evidence shows what was said before Trooper Carter iil—
egally searochéd the vehicle. Trooper Carter is saying"
Petitioner was free to leave and Petitioner was asking can he
leave and denied consent to search,but Trooper refused.
Trooper Carter prolong a traffic stop beyond its orginial puz-
pose of minor traffic violation. Since counsel was "deficient"
in his ability to defend Petitioner failed to prove this was

a violation of the fourth amendment.

In Delware v. Prouse,440 U.S.648 (1979), the stop of the
vehicle for a minor traffic violation permitted a limited
seizure of Petitioner. In Rusher v. United States,966 F.2d 868
(4th Cir. 1992), The Supreme Court defined the permitted scope

of a routine traffic stop as follows:
The officer may request a driver's license and vehicle registration
run a computer check and issue a citation. When the driver has pro-
duced a valid license and proof he is entitled to operate the car
he must be allowed to proceed on his way without being subject to
further delay by police for additional questioning. Any furither
detention for questioning is beyond the scope of the Terry stop and

ttherefore illegal unless the officer has reasonable suspicion of a
serious crime.

Of interest and similar to this present matter, in Common-
wealth v. Faulkner,48 Va.Cir.,533,538 (Cir.ct. city of Roanoke

1999), the defendant was detained following the cénclusion of a



routine trgffic stop based solely on information from a fe
fellow officer regarding potential drug activity and the :oaf
defendant's past history of known drug activity. On review, the
Circuit Court determined that the détention of the defendant,
following the coéonelusion of the initial stop,wwas in derogation
of the Fourth amendment rigths. The Court stated,"while a re-
putation forvdrug activity can certainly be an element that
could contribute to an officer’'s assessment of the circumstancessy
it is cruéial that the officer observe specific conduct to per-

form a warrantless search or seizure.™ Id. at 538.

In the present matter, TroopereCarter did not observe
specifgt conduct or seifious crime to perform the warrantless
searchganq seizure. All Trooper Carter observed was Petitioner
at the gas station and driving backlonto the inter-state, before
he stopped the Petitioner's vehicle. 1.)the window tint did not
apply to Virginia law, 2. the satellite images will show
Petitioner did not need to usehh#s turn signal because he turn
into the lane that lead to the inter-state,when leaving the
gassstafion. Trooper Carter was acting off solely on information

from the DEA unlawful act the use of the GPS.

In the doctrine is a tacet of the Federal Exclusionary rule
first enunciated in Weeks v. Unitéd States, 232 U.S. 383 (1914),
and made applicable to the states in Mapp v. Ohio, 367 U.S.

643 (1961). The exclusionary rule operates not only against
evidences seizedeand information acquired during unlawful search

and seizure, but also against derivative evidence discovery

because of the unlawful act. If evidence that falls within the



scope of the exclusionary rule lead law enforcementrto other
evidence which they would not otherwise havellocated,then the
exclusionary rule applies to related evidence found subsequent
to the excluded evidence as well. In Silverthorne lumber Co. v.
United States, 251 U.S. 385 (1920), the knowlege gained by the
Government's own wrong can not be used by it in the way pro-
posed. This doctrine holds that evidence gathered with the
assistance of illegally obtained information must be excluded

from trial.

Again if counsel wasn't mentally "deficient” and "prejudie&"
would have proved,this rule applies to Petitioner's case.
Because without the unlawful use of the GPS Trooper Carter would
not have never had located Petitioner. Also Trooper Carter would
not had probable causetto obtain evidence from the vehicte. So
for the GPS, the exclusionary rule would prevent the Prosecutor
from introducing at trial evidence seized during an illegal

search.

Now in a letter from counsel shows he was being "prejudice"
(Exhibit p1 ) Counsel is saying "h#s part was to argue the
search and seizure." '"Mr. Childer handle mostly the stop amd the
GPS as well." Now counsel was hized to take the whole case.
Further, Mr. Childer was removed, and Counsel wasn't co-counsel
with Mr. Childer. This letter indicate that counsel did not
realize, what was happening in the case he was hired to do. How
is counsel being effective by just only arguing the search and
seizure, but noft the stop and GPS. When the GPS is what lead to

the stop,search and seizure. So for counsel to act and think

10.



he was hired for just part of the case is proof ,he was
being completely incompetent and prejudice. S8 for coumsel to
think he was co-counsel with another attorney,who is no longer
involved in the case is completely ludicrous,andivery much

incompetent and otherwise, ""deticient’ and '"prejudice”.

Enrthetmore, when Petitioner ask for an appeal and counsel
said he would, but failed to do so is a violation ot the sixth
amendment. In United States v. Peak, 992 F.2d 39 (4th Cir. 1993),
attorney failure to file a notice of an appeal when requested by
defendant deprives defendant sixth amendment rigth to assistance
ot counsel. Alsoe in counsel’'s letter (Exhibit pi ) he says
"you can not appeal a guilty plea.” This is a false statement in
in shows incompetent and prejudice toward Petitioner. In Mile v.
Sherif, 266 Va. 110,581,S.E. 2d.191 (2003), although the range
of potential grounds for an appeal following a guilty plea is
is limited in Virginia, a defendant who pleads guiltyystill
retains the statutory right to file a notice ot an appeal and
present a petition for appeal to the court of Appeals of Virginia
Va. code Ann 917.1-406,407, thus when a defendant after pleading
guiltyttimely instructs counsel to tile an appeal it would be
unfair to find an absenée of prejudice sble}y because the defend-
ant failed to state it in a habeas corpus petition the anticipaﬁxd'
in his habeas corpus petition, also it is clear thas Petitioner
instructed and requested counsel to file an appeal,,but instead
of a notice of an appeal, he wrote Petitioner a letter saying you

can not file an appeal. This is very much prejudice against

Petitioner.

11.



In accordance with Commonwealth of Virginia v. Tahams,2005
Va. Cir.ct. lexis 132 (july 26 2005), citing, Hall v. Common-
wealth, 30 Va. App.74,515 S.E.2d 343 (1999), Zigta v. Common-
wealth 38 Va. App.149 562 S.E.2d, 347 (2002) McMann v. Richardson
U.S./ 759,25 L{Ed.2d 763,90 S.ct.l441 (19/0). one right that a
detendant pleading guilty to a feldny charge does not waive,
however, is the right to effective assistance of counsel as
guaranteed by the sixth amendment. The court goes on to statke
it a defendant shows that he received inettective assistance
ot counsel, then his guilty plea was not entered Voluntaryﬂand

knowningly.

As it is stated in Criminal Law Case Book, By McCloskey
Schoenberg and Shapiro § 1.04 (June 2010). The function of the
defense attorney in a criminal case is to provide competent and
vigorous legal representation for the accused within the bound
of the law. In Glover v. Miro, 262 F.3d. 286 4th Cir. (2001), the
defense attorney ié duty bound to protect the legal rights to the
best of his/her ability. American Bar Association standard for
criminal justice 4-1-1, entitled "Role ofi Defense Counsel™ forth
the defense function as foilows: B) the basic duty the lawery for
for the accused counsel and advocate with courage, devotion and
to the utmost of his/her learning and ability according to the
law. Counsel mental illness and his unprofessional behavior
made him perform below the stahdard to his sworn duty and denying

Petitioner's right guaranteednpy the sixth amendment .

12.



II. There are conflicting in the courts of the Fourth
Circuit of Appeals and District Court of Virginia Wesetern ~

District, for the authorization for a second habeas petition.

A. The issue is The Fourth Circuitideem it unnecessary to
aathorize because Petitioner’'s petition was currenty pending
in District Court and he was given the right to appeal that

final raling.

District Court stated thatrPetitioner needed authorization
to file his second habeas. Petitioner filed a motion for author-
ization to the Fourth Circuit(Exhibit El1 ). This court order
that since Petitioner's petition was already pending in the
District Court. Now the contlict is the Fourth Circuit erred
by typing in Petitioner tirst habeas in (2012) instead of
second in (2016) - District Court disregarded this error and
failed to accept that the cou¥t order (Exhibit g ) gave
Petitioner authorization. Petd#tioner filed his motion for per-
mission it is not on the Petitioner on how the court grant
authorization. In other words the corut order did not deny
Petitioner authorization, it juét stated it was unnecessary.

So it lead the Petitioner to think he did not need it , and
could proceed with cliams in his petition. Furikhermore, plus
why would the District Court not know it was referring to
Petitioner'srsecond habeas when the first sentence started
by sayiing "for authorization to file a second or successive

28 U.S.C. § 2254 (2012) habeas petition'.

13.



Furthermore, not only did Petitioner get authorization, what

is stated in the State Perisoner Self-Help Packet Federal

Habeas Corpus Petition-28 U.S.C.§v2244; (Exhibit E3 ) ,says
"you do not need to obtain Ninkh Circuit permission if your prior
federal petition was dismissed (without prejudice)". The rule
refers to Petitioner's case. Because Petitioner prior federal
petition was dismissed wathout prejudice, féwcit was timed
barred. This allows Petitioner to proceed with or without

authorization for a second or successive habeas petitaon.

B. The other conflicting issue is the violation of the
Suspension Clause. Not allowing the newly discovered evidence

in a second habeas petition.

By law a perisoner have the riight to file a habeas petition
on "newly discovered”™ evidence in a second petition.SSowiwhenit
it was confirmed thst Petitioner's attorney was indeed incom-
petent, deficient and prejudiceeduring Petitioner's case
because of counsel's mental illness and unprofessional behavior.
This evidence could not have been discovered at the time of
the first Petition. Since Petitioner shows he excerised his
due diligehce and wasgjyen the information about counsel's
criminal case, which lead to the discovery of the mentdl illness

and unprofessional conduct Handdgng Petjtioner's case.

14.



The Virginia Suspension Clause in the Virginia Cons
stitution is for all practial purposes, functionally indentical
to the Suspension Clause contained in the U.S. Constitution.
The logic adhereeto in Breard v. Angelone, 926 F.Supp. 546,547
(E.D. Va. 1996), shoﬁld applied to this case, amd the court
should find that when newly dicovered evidence could not have
been discovered within the habeas statue of limitation, such
timeslimits should not apply, as to do so would be a violation
ofotheeSuspension Clause of both the Virginia and Federal
Constitutiions. Moreover, Petitioner was diligent in bringing
his new claim in a new habeas in a timely fashion, once the
newly discovered evidence came to his attention. The Virginia
and Federal Suspension Clause require that Petitoner be given

an oppotrtunity to present his claim.

Importantly, the Beard court stated that:

The United Supteme Court address the Suspension Clause in Swain v.
Pressley, 430 U.S.372,97 S.ct.1224,51 L Ed.2d 411 (1977). That case
involved a District of Columbia statute the purported to bar certain
habeas petitions by District perisoners. The Supreme Court upheld the
statute on the grounds that the law had a special exception allowing
a perisoner to bring a motion innfederal court if it appeared that the
remedy undér D.C. code was "inadequate or ineffective" to test :the
legality of the applicant's detention. Id. at 381,97 S.Ct. at 1229-30
The negative implication of Pressley is that without a savingcclause
a safe harbor or some type of exception for cases that render a rule
inadequate, that rule violates the suspension clause. "[All rule which
would permit a court to dismiss an action for habeas corpus without
any consideration of the equities presented render the habeas corpus
process inadequate to test the legality of a person's conviction and,
thereby, constitutes a prohibited, saspension of the writ". Davis v.
Adult Parole Authority,610 F.2d 410,414 (6th Cir. 1979)

15.



Breard, Id. As a resu¥t, Breasd found that the Suspension
Clause must allow some type of remedy to be available, even if
time limits must be forgiven. The logic adhered to in Breard
should be applied to this case, and the Virginia Supreme Court
should hadsfound that when newly discovered evidence could not
have been discovered withiin the habeas statute of limitation,
such time limits should not apply, as to do so would be a vidldtHoni
of the Suspension Clause of.both the Virginia and Federal
Constitutions. Instead of viéewing it as if Petitioner was filing
his first petition with in the twe (2) years of limitatdon.
Petitioner argued that the time limits provided under §8.01-654
(A) (2), do not apply in this case. If Virginia Supreme Court
would have consider the merits instead of the time limits the

outcome‘mmﬂd]mn@ been different.

ITI. There are contlicting issues concerning Petitioner

did not show requisite showing on constitutional claims.

A. The Courts was providedw®ith exhibits, and evidence

of the law,oon Fourth, Sixth, and Fourteenth Amendments.

Petitioner's case is a Fourth amendment case. Unfortunately,
with his attorney being mensabdiyeidhcompetent and unprofessional
then made it a Sixth amendment case. Additionally with the Courts
ofi Appeals and U.S. Supreme Court rulimg in favor of Jones and,
also U.S. Supreme Court ruled in favor of Pineda-Moreno under
U.S. v. Jones, for the same issues as Petitioner. But since
Petitioner is being denied relief, now makes his case a Four-

teenth amendment violation.

16.



Additionally, what is more requisite showing ot ineffective
assistance of counsel, being "deficient™ and "prejudice', than
counsel own words in a letter to the Petitioner what more is
needed. The letter provide proof counsel negliented to file a
notice of an appeal, as he is duty bound by the law. Further,
it shows prejudice, counsel amitting to just focussapgaard:
arguing to just part of the case, when he was hired to ddothe
whole case. Also counsel shows he was being deficient with
Petitioner's case because he was aware of U.S. v. Jones and other
cases concerning the use of an illegal GPS. The letter indicate
Petitiéoner and counsel had a preivous diiscussion concerning
of an appeal and the GPS. So for counsel to uprightbout and
put the responsibility on the attorney he was hired to replace

is showing he was deficiently and mentally incompetent.

Counsel was instructed to file a notice of an appeal, after
the Suppression hearing, and also again aftercthe sentencing.
Petitioner provided the courts with exhibits (Exhibit -1 )
showing his unsatisfactory toward counsel performance, also
information on his mentali&illness and how it effected the
outcome during the tjme of Petitioner's case. (Exhibit F2 )
Furthermore, Petitioner shows exhibits that he was due diZigent
and trying to bring forth his claims and to file an appeal on
his own, but some how it was received late ndt the fault of the

Petitioner.The Court of Appeals deem it past due.(Exhibit G1-G2)

17.



Petitioner with the exhibits provided necessary showing of the
satellite images,transcripts, and statement béing siad ®during
the stop ). These show proof of the circumstances of the arrest-
offiter, Trooper Carter, did not have probable cause to; 1.) stop
Petitioner, Z2.) continue to detain Petitioner after the conclusiom
of the stop (bgyond it's intended time)gjand condact a warrant-
less search and seizure (after Petitioner denied consent).

( Exhibit H1-16 ) Trooper Carter was acting soley off the :
illegal use of the GPS tracking device,atter he was instructed to
develop his own probable cause. (. Exhibit H1-16& ) Since Trodper
Carter lack probablé& cause, by law this is clear to be a Fourth

Amendment violation and give grouinds to suppress evidence.

Petitioner has provided case law showing that the government's
wrong doing cann't be use to obtain evidence. So a GPS tracking
device , without authorization is a Vioiation of a U.S. citizen's
Fourth Amendment right, with or without U.S. v. Jones. At fthe
Petitioner's suppression hearing the DEA testified that a warrant
wasn't obtained before installing the GPS. (. Exhibit I1-3 ).
This in turnssmakes the act unlawhul because tampering with a
vehicle is a criminal violation,;in accordance with the code of
Alabama § 32-8-83 (b) apperson who...tampers with a vehicle or
goes in or on it...or set or attempts to set it in motion is
guilyy of a mesdemeanor and it the same in Virginia code § 18-2-
146. Trespassing on private propery is against thellaw as weill
without a warrant. The law support this as a €onstitutional

violation, @am the exclusionary rule applies to Betitdiomer's

-case. 18.



The Courts stated that Petitioner could not hold his counsel
to the ruling in U.S. v. Jones because Jones wasndecddeddsd (2012)
But Petitioner's érgumentation could hold counsel tooU.S. v.
Jones because counsel made indication about Jones pending in
U.S. Supreme Colirt in his letter to Petitioner.(Exhibitrpl )
So counsel could have gain knowledge on the Jones case concern-
ing the GPS tracking dévice, as to what was said in the U.S.
Court of Appeals. Futthermore, Eounsel surely could have gained-
Knowledge form the court cases without Jones, on the GPS tracking
device without authorization.being a fourth amendment violationm
So for counsel not to defend Petitioner's fourth amendment right
is avvdddatidonobf his sixth amendment rights. Like in U.S. v.
Jones Petitioner has the same rights as Jones, before the Supreme
Court decision in (2012). Petitioner has the protection under
the fourth amendment from unreasonable search and séizure, shall
not be violated, amd no warrant shall be issue without probabler
cagases This mean the DEA should had a warrant or court order,
before coming on private property and installing a GPS tracking
device to Petitioner's vehictlé. The Courts recognize betote
Jones, the use of a GPS or any electroic device was indeed an

intrusion of privancy and a warrant must be obtained.

In People v. Lacey, 2004 Ny Misc. Lexis 505 (N.Y. Co. Ct.)
that couwt found that use of a GPS tracking device required a
physical intrusion into an individual's personal effects and

therefore, requitres the policesto obtain a warrant.
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In State v. Jackson, 76 P.3d. 217 (Washington 2003), that
Court stated the installation of a GPS tracking device con-
stituted a search and seizure, and required the police to secure
a warrant becauseiit wasda technological substitute for tradition
of visumal tracking and the possible intrusion into private affaiirs

was quite extensive.

In State v. Cambell, 759,P.2d 1040 (or. 1988), That court
held that police use of a radio tramsmitter secured to a burglar
suspect's car to locate the vehicle was a search under the stage
Constitution and was unlawful absent a warrantoor obviating

exigency.

In Kyllo v. U.S., 533 U.S. 27 ,34,121,S.Ct. 2038, 150,Ed.2d
94 (2001), the Supreme Court recognized that advance in "police
technology"™ can erode the privacy guaranteed by the Fourth amend-
ment. The court went on to say to guard against this, courts "
must takéethe long view from the original meaning of the fourth
amendment forward™. Id. at 40 Kyllo followed a line of cases
going back to U.S. v. Karo, 468 v. U.S. 365 ¥.S.,505,512,81
S.Ct. 679, S5L.Ed. 2d. 734 (9161), which stemmed from the erosion

in personal privacy wrought by technological advance.

In U.S. v. Mayn@rd, 615 £.3d 544,567 (D.C. Cir.2010), the
court citing Katz v. U.S. 398 U.S. at 847 (1964), State "a search
without a warrant is per-se unreasonable under the fourth amend-
ment subject only to few specifically established and well

delineated exceptions. &
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Now as it is used in the Constitutional standard of rever-
sile error. " Miscarriage of Justice' means a reasonable
probability of more favorable out come for the defendant.

People v. Lopez, 251 Cal.App. 2d. 918,60 Cal.Rptr. 72,76.

Base on the fécts and Law, Petitioner's case has myriad of errors
that are far beyond harmless errors. The Law support favorable

to Petitioner, that his case would have concluded a# the Supp-
ression Hearing with all evidence being suppressed. Since

counsel failed Petitioner in defending him,,which lead to errors
that effected the outcome of the case. For counsel to amitt to
just arguing part of the case _ and not be concerned with the
very crux of the case(illegal GPS), without a challenge or defend
Petitioner Fourth amendment, this is not a stategy. This was

very damaging and harmful errors to Petitioner's defense.

Petitioner has a sixth amendment right that guaranteeing
him with.effective assistance of counsel who is vigous and
competent ability. Not an attorney with a mental illness, who
engages in harmful unprofessional habits that effected him ments-

1ly, his work, and clients he represente' g,

Further adding Petitioner like any other U.S. citizen has

equal protection under the law. For the court #o rule in favor
of U.S. v. Jones as Fourth amendment violation, for the use of
an unwarranted GPS, also to give in U.S. v. Juan Pineda-Moreno
relief under Jones for the same Fourth amendment violation.
Then to deny Petitioner for the same Fourth amendment violation
breaks the pattern, no not retroactively, but correct a writ

of error of the court. ‘In U.S. v. Jones,132 S.Ct.945,181 L.2d911(2012)

holds that the government's installation of a GPS tracking device on a target's
vehicle and its use of that device to monitor the vehicle's movements,con -
stitutes asearch under the Fourt amendment. The same in {i.S. V. Juan Pineda- Moreno,
688 F.3d 1087(2012) 21.



Petitioner has equal protection under the law,so to give re-
lief to one and not another is a violation of the Fourteenth
amendment. When it is clear showing that if it .wasn't for the
DEA trespassiﬁg and tampering with Petitioner's vehicle, by-
placing an unwarranted GPS, and evidence obtain from the use of
that GPS is not admissible in trial. All the evidence should

have been suppressed.

Petitioner wants this Honorable Court to recognize that
Petitioner had enough knowledge to know, when a police officer
returns your information and citation for minor traffic violation
this conclude the stop and is free to leave. Any further detent-
ion or questioning is a Fourth amendment violation for any U.S.
citizen. So for counsel to fail to defend'the Petitibner, with
deficient competent knowledge of an unwarranted GPS, which
occurred before and lead to the stop, search, and seizure is

far more greater than to detain a person after a traffic stop.

These unlawful acts effective the Petitioner, so not to
cofrect these harmful errors means any U.S. citizen can be
subject to the governmemt trespassing on private property, put
a GPS tracking device on their vehicle and track their movements
with out a warrant and have their belonging searched. Also to
allow an attorney who is suffing with a mental illness and his
unprofessional conduct with illegal drugs and alcoholfbrepre-
sent any U.S. citizen With a criminal defense. Petitioner's
merits are not just for him personally, but like any other U.S.
Citizen has protection under the U.S. Constitution, to pervent

‘these issues from happening and keep honor in our justiece system.
Petitioner hope and prays that this Honorable Court grants this
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writ of certiorari, in the like of Petitioner's constitutional

rights were violated and all the evidence should be suppressed.
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'CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully subrhitted,

Date: /W&(/I «g ga/f
‘7 7
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