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QUESTION PRESENTED 

 

 

 Whether Gunn was convicted of speech protected 
by the Free Speech Clause of the First Amendment, 
applicable to the States under the Due Process Clause 
of the Fourteenth Amendment. 

 



ii 

 
TABLE OF CONTENTS 

Page 

 

QUESTION PRESENTED...................................  i 

TABLE OF CONTENTS ......................................  ii 

TABLE OF AUTHORITIES .................................  iv 

PETITION FOR A WRIT OF CERTIORARI .......  1 

OPINION BELOW ...............................................  1 

JURISDICTION ...................................................  1 

RELEVANT CONSTITUTIONAL AND STATU-
TORY PROVISIONS ........................................  1 

STATEMENT OF THE CASE..............................  4 

REASONS FOR GRANTING THE WRIT ............  6 

CONCLUSION .....................................................  8 

 
APPENDIX 

SUPREME COURT OF NORTH DAKOTA DE-
CISION ............................................................. App. 1 

ORDER DENYING MOTION IN LIMINE TO 
EXCLUDE STATEMENTS ........................... App. 14 

ORDER DENYING MOTION TO RECON-
SIDER ............................................................. App. 19 

ORDER DEFERRING IMPOSITION OF SEN-
TENCE ........................................................... App. 21 

SIXTH AMENDED INFORMATION ............... App. 24 

AFFIDAVIT (for probable cause for Complaint) ... App. 26 

MOTION IN LIMINE ........................................ App. 30 



iii 

 
TABLE OF CONTENTS – Continued 

Page 

 

STATE’S RESPONSE TO DEFENDANT’S MO-
TION IN LIMINE .......................................... App. 32 

BRIEF IN SUPPORT OF DEFENDANT’S MO-
TION FOR RECONSIDERATION OF OR-
DER DENYING MOTION IN LIMINE ........ App. 37 

 



iv 

 
TABLE OF AUTHORITIES 

Page 

 

CASES 

Brandenburg v. Ohio, 395 U.S. 444 (1969) ................... 7 

Miller v. California, 413 U.S. 15 (1973) ........................ 7 

Packingham v. North Carolina, 582 U.S. ___, 137 
S.Ct. 1730 (2017) ....................................................... 6 

 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 

Free Speech Clause, First Amendment, U.S. 
Constitution .............................................................. 1 

Due Process Clause, Fourteenth Amendment, 
U.S. Constitution ....................................................... 1 

28 U.S.C. § 1257(a) ........................................................ 1 

N.D.C.C. § 12.1-03-01 .................................................... 2 

N.D.C.C. § 12.1-06-01(2) ............................................... 2 

N.D.C.C. § 12.1-20-03(1)(d) ........................................... 3 



1 

 

PETITION FOR A WRIT OF CERTIORARI 

 Petitioner Amira Olivia Gunn respectfully peti-
tions for a writ of certiorari to the Supreme Court of 
North Dakota in State v. Gunn, No. 20170138. 

---------------------------------  --------------------------------- 
 

OPINION BELOW 

 The opinion of the Supreme Court of North Da-
kota, App. 1-13, is reported at 2018 ND 95, 909 N.W.2d 
701. The relevant trial court proceedings and orders, 
App. 14-39, are unpublished. 

---------------------------------  --------------------------------- 
 

JURISDICTION 

 The opinion of the Supreme Court of North Dakota 
was issued on April 10, 2018. The jurisdiction of this 
Court is invoked under 28 U.S.C. § 1257(a). 

---------------------------------  --------------------------------- 
 

RELEVANT CONSTITUTIONAL  
AND STATUTORY PROVISIONS 

 The Free Speech Clause of the First Amendment 
to the United States Constitution provides, “Congress 
shall make no law . . . abridging the freedom of speech 
. . . ” 

 The Due Process Clause of the Fourteenth Amend-
ment to the United States Constitution provides, “nor 
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shall any State deprive any person of life, liberty, or 
property, without due process of law”. 

 North Dakota Century Code § 12.1-06-01(2), 
Criminal attempt, provides:  

2. A person who engages in conduct intend-
ing to aid another to commit a crime is 
guilty of criminal attempt if the conduct 
would establish his complicity under sec-
tion 12.1-03-01 were the crime committed 
by the other person, even if the other is 
not guilty of committing or attempting 
the crime, for example, because he has a 
defense of justification or entrapment. 

 North Dakota Century Code § 12.1-03-01, Accom-
plices, provides: 

1. A person may be convicted of an offense 
based upon the conduct of another person 
when: 

a. Acting with the kind of culpability re-
quired for the offense, he causes the 
other to engage in such conduct; 

b. With intent that an offense be com-
mitted, he commands, induces, pro-
cures, or aids the other to commit it, 
or, having a statutory duty to prevent 
its commission, he fails to make 
proper effort to do so; or 

c. He is a coconspirator and his associ-
ation with the offense meets the 
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requirements of either of the other 
subdivisions of this subsection. 

A person is not liable under this subsec-
tion for the conduct of another person 
when he is either expressly or by implica-
tion made not accountable for such con-
duct by the statute defining the offense or 
related provisions because he is a victim 
of the offense or otherwise. 

2. Unless otherwise provided, in a prosecu-
tion in which the liability of the defend-
ant is based upon the conduct of another 
person, it is no defense that: 

a. The defendant does not belong to the 
class of persons who, because of their 
official status or other capacity or 
characteristic, are by definition of the 
offense the only persons capable of 
directly committing it; or 

b. The person for whose conduct the de-
fendant is being held liable has been 
acquitted, has not been prosecuted or 
convicted, has been convicted of a dif-
ferent offense, is immune from pros-
ecution, or is otherwise not subject to 
justice. 

 North Dakota Century Code § 12.1-20-03(1)(d), 
Gross sexual imposition, provides: 

1. A person who engages in a sexual act 
with another, or who causes another to 
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engage in a sexual act, is guilty of an of-
fense if: 

  . . .  

d. The victim is less than fifteen years 
old . . .  

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 Petitioner Amira Olivia Gunn was charged with 
Attempted Gross Sexual Imposition in that she “en-
gaged in conduct intending to aid . . . [one Calvin Till] 
. . . to commit the crime of Gross Sexual Imposition” 
(App. 24-29). Gunn would be guilty of Criminal At-
tempt under N.D.C.C. § 12.1-06-01(2) if she engaged in 
conduct intending to aid Till to commit the crime of 
Gross Sexual Imposition under N.D.C.C. § 12.1-20-
03(1)(d) if her conduct would establish her as an Ac-
complice under N.D.C.C. § 12.1-03-01 were said crime 
of Gross Sexual Imposition committed by Till, “even if 
. . . [Till] . . . is not guilty of committing or attempting 
the crime, for example, because he has a defense of jus-
tification or entrapment.” The Gross Sexual Imposition 
alleged here, were Till to have committed it, was Till 
(at least twenty-two years of age) engaging in a sexual 
act with another less than fifteen years old. 

 “In November 2015, Gunn and Calvin Till commu-
nicated in private conversations on MeetMe.com, a so-
cial networking website.” (App. 2). Gunn used a 
computer at her residence in Bismarck, North Dakota, 
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and Till used a computer at a different location in Bis-
marck. 

 MeetMe.com connects persons who do not know 
each other. Gunn and Till had not known each other 
before the events of this case, and Till initiated the first 
conversation with Gunn. 

 The conversations consisted of the typing of text. 
No video was involved. 

 “Gunn and Till exchanged more than 700 mes-
sages between November 11 and 13, 2015. In a portion 
of the conversations, Gunn gave explicit and lewd in-
structions to Till on how to groom and sexually assault 
his young daughter and how to abduct and sexually as-
sault . . . ” (App. 2) a six- and an eight-year-old neigh-
bor. 

 At a point “in the conversations Till relayed to 
Gunn that he was sexually assaulting his daughter in 
real-time.” (App. 3). The State’s case was that Gunn be-
lieved Till was actively molesting his daughter while 
they were messaging, and that Gunn believed there 
were actual neighbor children. 

 The State admitted there was no Till daughter 
present during the conversations. 

 One testifying police officer stated he did no inves-
tigation of the neighbor children and no neighbor chil-
dren were identified. A second police officer who 
testified stated there was an investigation of the neigh-
bor children but the ages of the children in Till’s neigh-
borhood did not coincide. This officer admitted the 
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neighbor children could have been imaginary in Till’s 
mind. 

 Gunn told the police in an interview the conversa-
tions were role-playing. 

 In that interview, the police falsely told Gunn that 
Till actually did these things. Gunn responded she did 
not think Till would do that. 

 Before trial, Gunn moved the trial court to exclude 
the conversations, arguing they were protected by the 
First Amendment (App. 30-39). The trial court denied 
her motions (App. 14-20). 

 On direct appeal to the Supreme Court of North 
Dakota, Gunn argued the conversations were pro-
tected by the First Amendment (App. 7, ¶14). The Su-
preme Court agreed with the trial court “that Gunn’s 
statements were obscene,” but held “the primary rea-
son Gunn’s statements fall outside the protection of 
the First Amendment is because they were integral to 
the commission of a crime.” (App. 10, ¶19). 

---------------------------------  --------------------------------- 
 

REASONS FOR GRANTING THE WRIT 

 In Packingham v. North Carolina, 582 U.S. ___, 
137 S.Ct. 1730, 1736 (2017), this Court stated, “This 
case is one of the first this Court has taken to address 
the relationship between the First Amendment and 
the modern Internet. As a result, the Court must exer-
cise extreme caution before suggesting that the First 
Amendment provides scant protection for access to 
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vast networks in that medium.” Gunn’s case involves 
the relationship between the First Amendment and 
the modern Internet. 

 If Gunn and Till and a child would physically be 
at a same location, and Gunn engaged in the conversa-
tions (instructions) in this case, then clearly there 
could be circumstances where she would be engaging 
in conduct intending to aid Till to commit Gross Sexual 
Imposition on the child in violation of these North Da-
kota criminal statutes, even if her conduct was just 
words. There could be “both speech and nonspeech ele-
ments” which the police power of the State of North 
Dakota could regulate. See Miller v. California, 413 
U.S. 15, fn. 8 (1973). Or, as cited by the Supreme Court 
of North Dakota in this case, “Brandenburg v. Ohio, 
395 U.S. 444, 447 (1969) (allowing a state to prohibit 
‘advocacy [ ] directed to inciting or producing imminent 
lawless action and [ ] likely to incite or produce such 
action’).” (App. 8, ¶17). 

 On the other hand, if Gunn and Till would physi-
cally be at a same location, with no child, and they en-
gaged in all of the conversations in this case, then 
there would be just words, and no crime. 

 The facts of this case are that there was no child 
and there was nothing but words. The question be-
comes how Gunn’s conduct can be a crime, simply be-
cause the conversations occurred over the Internet and 
not physically in person. 

 The Supreme Court of North Dakota misapplied 
Brandenburg v. Ohio when it found Gunn’s speech 
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integral to the commission of a crime. Gunn’s speech 
did not incite or produce imminent lawless action, and 
was not likely to do so, even if you give the prosecution 
the benefit of accepting that Gunn’s speech over the 
Internet was intended by her to incite or produce im-
minent lawless action. 

 In dictum, the Supreme Court of North Dakota 
found Gunn’s statements to be obscene (App. 10, ¶19). 
However, Gunn was not prosecuted for violating any of 
North Dakota’s obscenity crimes (App. 38, ¶¶6-7). 

 The First Amendment protects Gunn’s speech in 
this case. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For the foregoing reasons, this petition for a writ 
of certiorari should be granted. 

Respectfully submitted, 

MICHAEL RAY HOFFMAN 
Counsel of Record for Petitioner 
120 North 3rd Street, Suite 100 
Bismarck, North Dakota 58501 
(701) 355-0900 
hoffmanmike@yahoo.com 

 




