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IN THE 
SUPREME COURT OF THE UNITED STATES 

PETITION FOR WRIT OF CERTIORARI 

FOR AMILCAR CABRAL BUTLER 

Amil.car Cnhr31. 0i er humh].y prays for this Court s fuli 

consideration in that a wr of rtiorart issue to review the 

judm.ent he]. ow. 

OPINIONS BELOW 

The oninion of the United States District Court for the 

Midrdl.e DiStrict of Tennessee, United States versus Amilcar C. Butler, 

Crim. No. 3:02-00097 (MDTN February 14, 2017) , appers at Appendix A. 

The oninion of the United States Court of Appeals for the Sixth 

Circuit is tinoubl.ishecl. United States versus Arnijcar C. Butler. 

No. 17-5371 (6t11,  Cir. Feb. 21, 20l8, appears at ApDefldix B. 

STATEMENT OF JURISDICTION 

The Sixth Circuit offered its opinion on December 14, 2018. But].ec 

filed a timel.y Petition for Rehearing and/or Rehearing En Banc which 

the Sixth Circuit denie,d on February 2t, 2018. Later, ButLer filed 

an application for a SO day extension of time within which to file a 

oetition for a writ of certiorari that extends the time to July 21, 2018. 

The lurtsdicfton of th is court is prooerl.v invoked undec 28 U.S.C. 

§ 1254(1). 
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CONSTITUTIONAL, AND STATUTORY PROVISIONS INVOLVED 

18 U.S.C. § 3582(c)(2) provides: 

UUt]n the ease of a defendant who has been sentenced to a term 
of imorisonmant based on a sentencing range that has subsequently 
been lowered by the Sentencing Commission pursuant to 28 U.S.C. 
§ 994(o), . . . the court may reduce the term of omprisonment, 
after considering the factors set forth in section 3553(a) to the 
extent that they are appl.icahie, if such a reduction is consistent 

with appl.icab].e policy statements issued by the Sentencing Commission.' 

/ 
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STATEMENT OF THE CASE 

On Seotember tO, 2002, a ucy in the United States District (.ourt 

for the i'1tddle District of Tennessee, N-ashvii.le Division, found 

AmiLcar C. Butler ("Butler") guilty of conspiracy to nossess and 

attemoted possession of \f 'il.oerams or more of cocaine in violation 

of 21 U.S.C. § 846. The district court determined that Butler was subject 

to -a menda tory life sentence under 21 U. S.0 . § 846 because be bad two or 

more r,rior Felony drug convictions and sentenced him to a term of life 

imprisonment. The Sixth Circuit affirmed But].er's conviction nd sentence. 

United States v. Butle Ao r, 137 F. D 813, 820 (6th Cir. June 22, 200). 

On December 19, 20.16, President ?.arack Obama commuted Butler's 

sentence to a 240-month term of imorsonment. In January 2017, Butler 

filed the current ne io titn. whichc  discussed that h en is sentce should he 

reduced even further oursuant to Amendment 782 to the Sentencing Ouidel.ines. 

Amendment 782 reduced by two l. eve l.s most of the offense levels listed in 

the Guidelines' Drug Quantity Table. See Ij. S.S C, § 2D1.1(c. Butler 

discussed that h was entitled to a reduced sentence because Amendment 

732 reduced his base offense level, from .32 to 30. See U.S.S.G. § 

2D1.1(c)(5). The district court denied Butler's petttion, finding that 

Butl.er was ineligible for rel.i.af  under § 3582(c)(2), because his 240-months 

was a statutory mandatory minimum sentence. Butler filed a petition for 

reconsideration, which was denied as well.. 

1 When unbundling Butler's previous two life terms of imprisonm
ent 

President Barack 0hamn (of th Executive Branch) found it prudent to 
commute Butler's sentence to 240-months. wtth only the suervise release 
remain intact. 

- 



On .av)oaa1, 8uti.er al. len2.ed the district court s firidin in 

denying his petition of eligibility for reduction at sentence oursuant 

to the 732 amendment, after the President commuted the Secured Party s 

Sentence. 

The Sixth Ci.rcutt offered that JR, U tier was not sentenced based on a 

guidel.ines range that was subs uentl.y lowered by the Sentencing Commission 

and because his guideline sentence of Life imprisonment was unaffected by 

Amendment 782. he is mel.. ihil.e For rel.ief under § 3582(c)(2). 

REASONS FOR GRANTING THE WRIT 

I. Does Butler's Statutory Mandatory Minimum Sentence Initially 
Imposed 131  The Judicial. Branch And Later Commuted By The Executive 
Branch Bar Him From Seeking Reduction Even Further Pursuant To 
Amendment 782 To The Sentencing Guidel.ins. 

tT hC Department of Justice's 'DrugsMinu3 Two gentencijig oo}. icy Iwas] 

adonted under then Attorney General. Eric -Iolder and codified in the. Guideline. 

throuzh Amendment 782, effecti v ucavnmhr 1, 2014,' and ro]ursuent to that 

policy, the base offense level, of many hut not all.. drug mes was 

retraacti.vel.v reduced by two . U n  Led Stetes v. Powell., 798 7.1-1 431. 442 

(6th Cir. 2013) (internal, quotation marks and citation omitted). "The 

effective date of this amendment is ovember 1, 20,14, but "offenders 

cannot he released from custody Dursuent to retroeo.tVe 31)Dl.tc-etlofl of 

mendment 782 before November 1.. 2015.' Sentencing Guidelines for the 

United States Courts, Am. 782 to po].icV Stunt. § 1B1.1O, 79 Fed. Reg. 

973Ol (Aug. 1, 2014). 

Continuing on, "S'ederal courts ore forbidden, as ageuleral. matter, to 

modify a term of im-prisonment once it has been imposed, but the rule of 

finality is suh act to a few narrow exceotions ." Er-eeman v. United States 

564 u.s. 522, 131 S. Ct. 2685, 2690, iSO L. Ed. 2d 519 (2011) (internal. 
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itatiori and quotation marks omitted) - One exotion LdnLtfed in 

i  

I Tin the case of a defendant who has been sentened to a term of 

rrLsonment based on a sentandn ranze tnat ea  subsequentl.y 
bean i. ered by the Senter inz  Commission. . . , the ourt may 

set forth in serLion 3553(a) to the exte nt that they are aopl.i.ab].e. 

if such a dut1on is onsistent with aool.table Policy statements 
issued by the Sentening Commission. The United States Sumrem.e 

Court has interoreted § 3582(r)(2) as .settin forth two requirements 

for a saniten:e cedution. First, "the defendant imust] halve] been 

sentenced to a term of imprisonment based on a sentencing range 

that has subsenuentl.y been lowered by the SeotancinB Commissioni . 

Unitd States v. Tiiev, 726 F.3d 756, 758 (6th Cir. 2") 13 (internal. 

quotation marks and dtation omitted). Se cond. "such reduction 
Imust be] consistent with ap1icabi.e no!.icy statements issued by the 

Sentercin Commtssion" Id. (internal, quota don marks omitted) 
if the rev i,ewin z court determines that the defendant is eligible for 

a sentence r'edution. then the court may then 'consider whether 

the authorized reduction t.s arranted, either in whole or in nart, 

accord iri to the factors set forth in § 3553(a). '' United States 

V. Thomqson, 714 F'.3d 946, 949 (6th Cir. 2013) (quoting Dil.iion v. 

United States, 550 U.S. 817. 325, 1308. Ct. 2683. 177 r. Ed. 2d 

211 (2010)). 

In deteraining whether Butler. has heun sentenced to a term of imprison 

ment based on a sentencing range  that has suhseauentl.v been lowered by the 

sentenctn commission the court must first determine, "the amended 

'dC1LnC range tit aul] 11aqe ocen aoo1 aa1e :o toe aeendaat ia 

relevant amendment been in Ffc the time of the initial. seritencin." 

Dillon, 560 U.S. at 327 (internal. anotation marks and citation omitted); 

see also U.S. Sentencing Cuidelines Manuoi § 113I. 10(h)(1) . Other than 

substituting mendmeot 782 for tee corcesaondtnz provts,on aontc.ahle when 

ButLer was ori.ginal.Ill sentenced, the Court "shall, leave all, other guideline 

- )i inafece' Id 1d t ('ann - 'shall not" reuc 

a defendant's term of U, orisonment to a term "less than the minimum of the 

amended guideline range," nor to a term "less than the term of irnorisoument 

has already served." Id. § 1B1.1O(h)(2)(), (C). In addition to these 

limits, section 131.10 states that a court must also consider the § 3553 



factors and the dana to the nuu1ic. created by any cad uction in a 

defendant's satance. Id. at cmt. n.1(B). A court may further consider 

a defendant' s post-sentencing conduct. rd. 

Section 181.10 of the Sentencing guidelines addresses reductions 

under § 3582(c)(2): 

In de m teriniri.g whether, a n d to what extent, a reduction in the 

defendant's term of imprisonment under 18 U.S.C. § 3582(c)(2) 

and this policy statement is warranted, the court, shalt determine 

the amendd guideline range that would have been applicable to the 

defendant if the amendment(s) to the 7uidetines listed in subsecti
on 

(d) had been in affect at the time the defendant was sentenced. 

U.S. Sentencing Guidelines Manual. § 131.10(b). Amendment 782 is 

listed, in subsection (d). Id. § 181.10(d). 

A defendant's amended guidelines range is calculated by using the 

or.ocedures set forth in section 181.1(a). Id. § 11.10 cmt. n.1(A) 

United States v. Joiner, 727 F.3d 601, 604 (6th Cir. 2013); Accordingly, 

in calulattn Butler' s amended guidelines rang-a, the reviewing court 

ordinarily must first substitute the -revised base offense level urovided 

by Amendment 782 and then apply the trum D ]- Ding covlsons of sections 5G1.1 

and 5G1.2 as appropriate. See Joiner, 727 F . 3 d at 605 (discussing 
the 

orocedure for calculating a d e Fendaii t 'S amended 5ZU4de line range in light 

of the revised base offense levels for cocaine offenses rovided by 

Amendment 750). 

Section 5GI.1 provides, in relevant  'Dart , that  "Cw]here the
 statutorily 

required minimum sentence is greater than the maximum of the applicable 

guideline range, the statutorily required minimum sentence shall be the 

guideLine senterce .' U.S. Sentencing Guidelines Manual § SC1. 1(h) . Section 

51'.1.2 provides, in relevant 'art, that "the sentence to he imposed on a 

count for which the statute (1) specifies a term of imprisonment to be 

imposed; and (2) requires that such term of imprisonment be imposed to run 

consecutively to any other term of imprisonment, shall he determined by that 

- 6 - 



statute and imposed inde pendently." Id. § 501  .2(a 

A. Courts Can Disagree With The Career Offender Guideline 

This Court may sue soonte find it prudent to consider the cuestion 

ftr a district ud2P is ild o dis,acrrea with the career of Fead'r 

Guideline. More importantly, the ore'viouslv decisian-maer( s) oftered 

"Axendment 782 reduced by two levels most of the offense levels listed in 

tue Guidelines' Drug Quantity Table. See U.S.S.0. § 2D1.1(c) (COA at 

1) 2  However, the Suoceme Court offered that juder may disagree wit' 

the Guidelines ecuation of crack cocaine to 20 or more times the uantitv 

of nowd 8  cocaine, see (imbrough v. United States, 5.52 U.S. 85, 128 S. Ct. 

558, 169 L. Ed. 2d 481 (2007). 

(imbrouc authorized district judges to disagree with the Sentencing 

Commission but not with statutes. In the Supreme Court, the Solicitor 

confesseI. error in United States v. Vazquez, 558 F'.3c1 1,224 (11th cif. 

2009), on which the Seventa Circuit in Wetton had celled. The Justices 

vacated Vazquez and remanded for reconsideration in light  of the Solicitor 

GeneraL's cosition, 130 S. Ct. 1135, 175 L. Ed. 2c1 968, 2910 U.S. Lexis 

736 (U.S. Jan. 19, 2010)-- a step that, though It does not endorse the 

Solid tar General's views, it dictates receptivity to them. The Solicitor 

At least four courts of a?peals  (including the Sixth Circuit) have 

concluded that sent &nc' jides may di.saree with the policy behind 5 4B1.1 
See UL1it'Sd Sat L11dnael, 57E E.3-1  323, 327-23 (5ti C: 2309), United 

States v. Clay, 524 F.3d 877, 878. (8th Cir. 2008); United States v. Boacd.man 
528 F.3d 36 (1st Oil-. 2008); United States v. Sanchez, 5.17 E.3d 

651 
, 664-65 

(2d Cir. 2008); •Cf. In re Sealed Case, 548 E.3d 1085, 1087, 383 U.S. oo. 
(D.C. Cir. 2i08), wiicn assuiies that tnis view is sound. In United States V. 
Welton, 585 17.3d 494 (7th Cir. 2009, the Seventh Circuit cited United State 
V. Jimenez, 512 F.3d 1, 8 (1st Gir. 2007), as a decision.holding that senten 
judges may not disagree with § 4B1.1. but Boardman shows that the first 
circuit itself does not read the lancuage in Jimenez that way. (The crack/ 
powder ratio was irrelevant in Jimenez 'because the defendant had so mucic 
cocaine that the statutory maximum sentence recommended by § 4B1.1. would 
have been life imprisonment even if all of his sales had been cocaine powder 

-7-. 



General additionally supported United States v. Corner, 593 7.3cl 411 

(7th ("ir. March 3, 2010) position, and the vacatur of Vazquez, occurred 

after Welton and were not considered in that decision. 

United States v. Booker, 543 U.S. 220, 125 S. Ct. 733, 160 L. Ed. 2c1 

321 ( 2005) that tOo Sentoncin J:ei. are isory and that 

j" 'I vs c troI their recom and: sos as lose as tha' C5SQOO,t 0 31. 

statutory requirements. Fefore Kimbrouh most circuits, including tisis one, 

thought that the t00to-1 ratio between crack and Dodder cocaine then used 

in the Guidelines (the ratio was reduced in 2007 by Amendment 706) must be 

treated as a statutory rule, not only because the 100-to-1 ratio comes from 

§ 841 but also because the sentencing Commis
sion's efforts to change the 

ratio in the GuLdelines had been rejected by status disapproving proposed 

amendments. See United Saes v. "4111cr, 4 50 '.3d 270 (7th Cir. 2006). 

(i[sbro ugh disagreed with that understanding and concluded that the ratio in 

the Guidelines is the work of the sentencing Commission rather than Co
ngress, 

and that district judge may use their own assessment of the apcoriate 

ratio rather than Sentencing Commission's. 

vdhen some circuits held, in the wake of Kimbrou:th, that judges may vary 

from the Guidelines crack/powder ratio only if the facts 
of narticutac cases 

make it application unjust, the court responded 
that a sentencing court's 

power is general: 'district courts are entitled to reject and vary 

categorically from the crack-cocaine Guidelines based on a a.olicy 

disareemant with those Guidelines.' Spears v. United States, 129 S. Ct. 

8401  843-44, 172 L. Ed. 2d 596 (2009
). Some courts initially understood 

Kitnbrough and Spears to mean that district judges are at 
liberty to reject 

any Guideline on policy grounds—though they must act reasonably when 

using that power. As the Seventh Circuit remarked in United States v. 

- 8 - 



Kirko.atrick, 5B9 F . 3d. 414, 416 (7th CLr. 2009) , i t]he allowable band of 

variance is greater after Booker than before, but intellectual judgment 

is to be guided by sound legal prncples.' United States v. Bun, 25 F. Gas. 

io. 1469 2d (o. 14692d) (c.c. Va. 1807) (iarshall, c.J.).' So long as 

a district judge acts reasonably, however, the Sentencing ' S 

olicies are not binding. 

Mora Importantly, sentencing jud.es must implement alt s:aLutes, wnetae 

or not the judges acres with tnem--hut all 28 U.S .0. § 994(h) requires is 

that tri Sentencing Commission set the oresumptive sentencin rane for 

certain serial criminals at or near tas statutory maximum. Guideline 461.1 

in turn arovid.as a bench mark that every judge must take into account. 

See Bite v. United States, 551 U.S. 338, 351, 127 S. Ct. 2456, 163 L. Ed. 

2d 203 (2007); Gali v. United States, 552 U.S. 33, 49, 128 S. Ct. 536, 169 

L. Ed. 2d 445 (2007). The need to consider this reference noint does not 

imoly that the sentence must he witiin the range. 551 U.S. at 351. A 

sentencing judge needs to understand the Commission's recommendations, which 

reflect (among o the .r things) the goal of avoidiog unwarranted disparities 

in how different judges treat qu val ant offenses and ofFenders. 18 U.S.C. 

35i(a)(o); United. States v. Bartlett, 567 '.3d 01, 0/09 (7th Cir. 

2009). But Booker, Kimbrough, and .Sears conclude that a judge who under-

stands what the Corn: is'sion's recommendation categorically, as well as in 

a oarticular case. Because § 461.1 is just a Guideline, judges are as 

Free to disagree with it as thy are with § 201.1(c) (which sets the 

crack/oowder ratio) . No judge is required to sentence at variance with 

a Guideline, but every judge is at liberty to do so. 

- 9 - 



Several statutes raise the sentences of recidicjists. See United States 

V. Wicks, 132 F.3d 383, 385 (7th Cir.i97) (listing some of these laws). 

Sentencing judges must honor these statutes ounctiliously. Gut § 994(h) 

does not set a floor under sentences; it sets a floor under one of the 

Sentencing Guidelines. That the floor in § 431.1 is linked to the 

statutory maximum sentence for the anne of conviciic: does not make 

§ 431 .1 itself a statute; it remains a Guideline. 800ke.c, <imbcough and 

SpDars holds that § 431.1 difFers fom otir li Cuidene s . The decisions 

o' whic—h Ln:oll relied, in:ledin Jite v Harris, 

536 S.3d 793, 813 (7th Gin. 2033); United States v. Clanton, 53 S.3CI 652, 

000 (7th Cir. 2008), and United States v. Milibrook, 553 F.3d 1057, 1067 

(7th Cir. 2G09) , lilzewise were overruled on the issue in United States i. 

Corner, 598 F.3d 411 (7th Cl i NM arch 3, 2010). 

13. Reducing Sentence Even Further Pursuant To Amendment 782 To The 

Sentencing Guidelines After Being Granted Executive Clemency 

On December 19, 2016, President Barack H. Obama 
granted Butlers 

apetication for commutation of his two statutory mandatory minimum life 

sentences to 240 months, with the suoervise release to remain intact. 

The Obaina administration outlined ei2ht (3) factors that must be net in 

order to be eligible tor Clemency: i. Petitioner must currently he serving 

a sentence that would he substantially toxer if convicted for the caine 

offense(s) today; 2. Petitioner must be a non-violent offender; 3. 
Petition 

must be a low Level ofFender; 4. Petitioner must not have significant ties 

to large scale criminal organizations, gangs or cartels; 5. Petitioner 

must have served at least ten years of his prison sentence; 6. Petitioner 

must not have a significant criminal history; 7. Petitioner must have 

demonstrated good conduct in orison; and 8. Petitioner must have no history 

or violence prior to or during their current term ot imprisonment. See 

- 10 - 
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United States v. Kuoa, 976 F. Supo. 2(--' 478 (E.D. NY. Oct. 9, 2013). 

Las dv, the discretionary nature of the reduction and a high 

percentage of the motions seeking retroactive apolication of Amendment 

782 have been granted. See, United States Sentencing Commission, 2014 

Drug Guide n lies A cre d m nent getroactsLiity Data g e port, Table 1 (Jan. 2017), 

available at /sitee/defajtt/files/research-andpub1ications/retroactiiitv 

oaf 

See 2017 U.S. 01st. LEXIS 74538::United States v. Hughes::May 15, 2017 

(M.D. Ill. May 16, 2017). 

3ut1er offecs a novel question to this court, in which a 

President commutes a :Prisoner's  sentence from an o
riginal statutory 

mandatory ilinlrnum and reduces even further his new guideline sentence 

of today pursuant to Amendment 782 to the Sen tencrig Guidelines 

Since President Barack H. Ohama mad-a Butler s new guideline 240month 

sentence on December 19, 2016, substantially lower than his long past 

original statutory racrid atory minimum life sentences under 21 U.S. C', § 

846,°  he is el.igLbl.e for further rei.ief. 

CONCLUSION 

The petition for writ of certiorari should be granted. 

Authorized Representative 
tSisV 

c.. 
Amilc.ar C. Butler - , soi jur: 

I declare under the nemalty under the laws of the united. States of 

America and Common that the foregoing is true, correct and riot meant to 

rnLslead. 

See, U.S. Denartment of Justice, National Institute ive Things About 

Deterrence, (riy 2015) , available at (stating that based on thecurrent 

state of theory and emoirical no.iledge, 'orison sentences (particularly 
long sentences) are unlikely to deter future crime"). 
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