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- QUESTIONS PRESENTED

Does Putler's Statutory Mandatory Minimum Sentence Initially
Imposed By The Judicial Branch And Later Commuted By The
Executive Branch Bar Him From Seeking Reduction Even Further
pursuant To Amendment 782 To The Sentencing Guidelines.
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IN THE
SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI
FOR AMIL.CAR CABRAL BUTLER

Amilcar Cabral Butler® humbly prays for this Court's full
~onsideration in that a writ of zertiorari issues to review the
judgment balow.

OPINIONS BELOW

Tha oninion of the United States Distvict Court for the
Middle District of Tennsssa=z, United States versus Amilcar C. Butler,
Crim. No. 3:02-D0097 (MDTN February 14, 2017) appeafg at Appendix A.

th

The oninion of the United States Court of Appeals for the Six
Circuit is unpublisaad, United States versus Amilcar O. Butler,

No. 17-5371 (6th Cir. Feb. 21, 2018), appears at Appendix B.

The Sixth Circuit offersd its opinion on Desembar 14, 2018. Butle
B

filad a timsly Petition tor Rehearing and/or Rehesaring ¥n Bancs which

T

the Sixth Circuit denied on February 21, 2018. Later, Butler filec

an application for a 60 day extension of time within which to file a

[

petition for a writ of certiorart that extends the times to July 21, 2018.

-

isdiction of this Court is proverly invoked under 28 U.5.C.
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CONSTITUTIONAL AND STATUTORY PROVISIONS IWVOLVED

18 U.S.C. § 3582(c)(2) provides:

“iTln the case of a defendant who has been sentencad to a term

of imprisonmant basad on a ssntencing range that has subsequently

been lowered by the Sentencing Commission pursuant to 28 U.S.C.

§ 994(0), . . . the court may reduce the tarm of omprisonment,

after considering the factors set forth in section 3553(a) to thes
extent that they aré apolicable, if such a raduction is consistant

with applicable policy statements issued by the Sentencing Commission.”
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On app=al, Butler challengad the district court's finding in
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The Sixth Circuit offarad that Rutlsr was not sentenced bas=d on a

suidalines range that was subsequantly lowarad by tha Sentencing Commission

and because his guideline sentence of life imprisonment was unaffected by
Amandmant 782, he iz inelibila for sa2liaf under § 3582(c)(2).

REASONS FOR GRANTING THE WRIT

T. Does Butler's Statutory Mandatory Minimum Sentence Initially
Imposed By The Judicial Branch And Later Commuted By The Executive
Branch Bar Him From Seeking Reduction Even Further Pursuant To
Amendment 782 To The Sentencing Guidelines.

effective date of this amendment is November 1, 2014, but "offandars
cannot b2 relesassd from stody pursuant to ratrosziivae applization of

Amendment 782 bafore November 1, 2015." Santancing Guidalines for the

Fedaral) courts =zrz2 farbidden, as a gesneral matter, to

modify a tarm of imprisonment onze it has been imposed, but the rule of

finality is subjact to a fay navrow axzeptions.” Freeman v. Unitad States,
564 U.S. 522, 121 S. Ct. 2385, 2890, 180 1. Bd. 2d 519 (2011) (internal
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factors and the dangsr to the public created by any raduztion in a
dafendant's santancea. Id. at cwmt. n.1(R). A court may furthar considar

a dafandant's post-santencing conduct. T4,

under § 3582(c)(2):
In detarmining whether, and to what extent, a re eduction in the
dzfendant's term of lﬂDLl)O mv“t under 138 J 5.C. § 3582(c)(2)
and this policy statement is sarranted, the court shall datermine
the amendad guideline raﬂge thau would have been applicable to the
defendant if the 373ﬂdﬂ5nt\a) to the guildelines listed in subsection
(d) had been in effect at fhe time the defendant was sentenced.
U.S. Sentencing Guldelln s Manual § 121.10(»). Amendment 732 1is
listed in subsection (d). Id. § 131.10(d).
A dafendant's amended guidelines range 1is calculatad by using the
procadures set forth in section 121.1(a). Id4. § 131.10 cmt. n.1{A);

United States v. Joiner, 727 ¥.3d 501, 604 (6th Cir. 2013). Accordingly,

by Amendment 732 and then appl;

y
and 551.2 as appropriate. See Joiner, 727 F.3d at 505 (discussing the

.

Section 5G1.1 provides, in celevant part, that "{wlhere the statutorily
raquired minimum sentence is greater than the maximum of the applicable

guidzline range, the statutori required minimum seantence shall be the

=
<

guideline sentence.” U.S. Sentencing cuidelines Manual § 561.1(»). Section
501.2 provides, in relevant part, that "the sentence to be imposed on a
count for which the statute (1) specifies a term of imprisonment to be
imposed; and (2) requires that such term of imprisonment-be imposed to run

consecutively to any other term of ilmprisonment, shall be determined by that



guideline. Mors importantly, the previously decision-maker{s) offared
Yamendment 782 reduced by two levels most of the offanse levels listed in
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Commission but not with statutes. In the Supreme Court, tae Solicitor

confessed eccor in Unitad States v. Vazguez, 558 ¢.3d 1224 (11th Circ.

vacated Vazauez and remanded for reconsideration in light of the Solicitor
fenerzl's sosition, 130 S. Ct. 1135, 175 L. ®Bd. 24 953, 2910 U.S. Lexis
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At least four courts of appeals (including the Sixth Circuit) have
concluded #hat santansing i;’gdgeg may d]_sat?‘r“ﬁn with the ‘?O].'i.CV behind § 481.1
See Unitad States v. Michael, 576 F.3d 323, 327-28 (5th Cir. 2009); United
States v. Clay, 524 F.3d 877, 878 (8th Cir. 2008); Uaited States v. Boardman
528 £.3d 36 {1lst Cir. 2008); United States v. Sanchez, 517 F.3d o51, ©084-65
(2d cir. 2008); Cf. Tn re Szalad Case, 548 7.3d 1085, 1087, 383 U.S. App.
(D.C. Cic. 2008), wnich assumes that this view is scund. In United States v.
Welton, 588 F.3d 494 (7th Cir, 2009), the Ssventh Circuit cited United State
v. Jimznez, 512 7.3d 1, 3 (ist Cir. 2007), as a decision holding that senten
judges may not disagree with § 4B1.1, but Boardman shows that the first
circuit itself does not read the languagze in Jimenez that way. {The crazk/
oowder ratio was irrelevant in Jimenez because the defendant ﬂal SO mucnh
cocaine that the statutory maximum sentence recommended by § 4B1l.1, would
have besn life imprisonment even if all of his sales had been cocaine powder

C



cenaral additionally supported Uﬂlted States v. Cornsr, 598 ¥.3d 411
(7th Cir. March 3, 2010) position, aond the vacatur of Vazquez, occurred

after Welton and weres not consideraed in that
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acommanda:

May

statutory raquirement Kimbrougn most

100-to-1

[

that the rat crac:

ratio was

rule

Zimbrough disagreed with that and conclud

the Guidelines is the work of the sentencing Commission

ad that the ratio in

rather than Congress,

and that district judge may use thelr own ass2 ssment of the appropriatea
ratio rathar than Ssatencing Commission's.

iThen some cirzuits hald, in the wake 0of Ximbrough, tnat judges may vary
from the Guidelines crack/powder ratio oaly if the facts of particular cases
maks it application unjust, the court responded that a sentenczing court’
power 1is general: “4istrist sourts ars entitled to reject and vary
categorically from the crack-cocalne cuidalines based on a policy
disagrzement with those juidelines.’ Spears v. United States, 129 5. Ct.
8340, 343-44), 172 L. %d. 2d 595 (2009). Some courts initially understood
Kimbrough and Spears to mean that distrist judges are at liberty to reject
any Guideline on policy grounds--though they must act reasonably when
using that powsc. As the Seventh Cirsuit remarked in United States v.

(
- 8 -
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irkpatrick, 589 F.3d 414, 415 (7th Circ. 200¢), “[tlhe allowable band of

variance is greater after Booker than before, but intellectual judgment

certain serial criminals at or near the statufory maximuil. Guideline 431.1
in turn provides a beanch mark that every judge must take iato account.
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L. Bd. 24 445 (2007). The need to consider tnls cefarenca poilnt does not
imoly that the sentences must bz within the ranze. 551 U.S. at 351. A

reflezt (among other things) the g 5
in how different judges treat equivalent offenses and offenders. 18 U.5.C.

§ 3553(a)(5); United States v. Bartlett, 567 ¥.3d 901, 907-09 (7th Cir.

L

2009). But Booker, {imbrough, and Spears conclude that a judge who under-

stands what the Commission's racommendation catagorically, as well as in

panl
crack/powdar ratio). No judge is required to sentence at varciance with
a Quideline, but every judge is at liberty to do so.
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on which Welton priacipally relied, including Ur

7th Cir. 2003); United States v. Clanton, 538 v.3d4 552,
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(
. 2008), and United States v. Millbrook, 553 F.3¢ 105

(7th Cir. 2009), likewise were ove ~uled on the issue in United States v.

Corner, 598 .34 411 (7th Circ. March 3, 2010).

5. Reducing Sentence Even Further Pursuant To Amendment 732 To The
Sentencing Guidelines After Being Grante =d Executive Clemancy

4 . -, I
On Decembar 19, 2015, President Barack H. Obana granted Butler's \
for commutation of his two statutocy mandatory minimum life

sentencas to 240 months, with the supervise release te remaln intact.

he Nbama administration outlined eight (8) factors that must be w2t in
order to be eligible for Clemency: 1. Paetitioner @ust ~urrently be serving

‘to large scale zriminal organizations,

~

nust have served at least ten years of his prison sentance; 6. Patitioner

must not have a significant criminal history; 7. Petitioner must nave
lamonstrated good conduct in prison; and 8. Peatitioner must hava no aistocy

of violence prior to or during their curcent terno of imprisonment. See
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Jnltvu States v. Kupa, 975 F. Supp. 24 473 {E.D. ¥Y. Dct. 9, 2013).

Lastly, the discretionary nature of the reduction and a high

t ‘f)

percentage of the motions seeking retroactive application of Amendmen
782 have been granted. See, United States Sentencing Commission, 2014
? D ’

Drug Guidelines Amendment Retroactivity Data Report, Table 1 (Jan. 2017),

Sea 2017 U.S. Dist. LEXIS 74538::United States v. Hughes:i:iMay 15, 2017
(7.9, T1l. May 15, 2017).
sutler offers a novel question to this court, in which a

soner's sentence from an original statutory

}"‘

President comnutes a pr
mandatory minimum and reduces even further his new guideline santence
of today pursuant to Amendmant 782 to the Sentancing Suidalines.

dent Barack H. Obama made Butler's new guildeline 240-month

>
[
o
C
@]
Wi

original statutory mandatory minimum 1ife sentencas under £

"1y

ible for further raliaf.

CONCLUSION

The petition for writ of certiorari should be zrantad.

Authorized Representative
AW Right's Reserved
Ouc Fan B1-1n3.b

milcar C. Butler , sul jur
T declare under the penalty under the laws of the united States of
Amecica and Common that tne foregoing is true, correct and not m2ant to
mislead.
§
3
See, U.S. Department of Justice, Wational Iﬂat t te ¥Five Things About
Deterrenca, (iay 2015), available at (statlno that basad on the current
state of theory and eapicical knowledge, "prison sentences (particularly
long santencas) are unlikely to deter future crime' )



