United States District Court
Camden, NJ

1 (Defendants present.}
2 (In open court at 10:15 a.m.)
3 THE DEPUTY COURT CLERK: All rise.
: TOR THE DXETRACT O way cookD 4 THE COURT: Al right, Thank you. Please be seated
; 5 except for counsel. This ks United States versus Derry.
4 UNITED BTATES OF AMERICA 6 May I have appearances, please?
5 CRIMINAL, NUMERR. 7 MR. ASKIN: Yes. Good morning, your Honor. For the
: " e soms0ms 8 record, Patrick C. Askin, Assistant U,S. Attorney for the
P —— 9 United States,
L] Pratrial Motiens 10 MR. DANILEWITZ: (Good moming, your Honor. Assistant
10 Defandants. 11 United States Attorney, Justin Danilewitz, for the United
:: Hitchell B, 35323 Tnited States Coprthouse 12  States,
13 Fomdagy oy Jermay 08101 13 THE COURT: Ali right. Welcome to you both.
14 BETORE:  mowoRLK mom L. Biias 14 MR. MADDEN: Good morning, your Honor. Emmett Madden
15 TUMITED STATES DISTRICT COURT JUDGE 15 for Mykal Derry.
:: APPEARANCE & 16 THE COURT: Yes, Mr. Madden, welcome.
18 PAUL J. FISRMAN, UNITED STATES ATTORNEY 17 MR. MARKOWITZ: Jashua Markowitz for Malik Derry.
13 . gs:gi?f-m‘gigh::?““ 18 THE COURT: Yes, Mr. Markowitz, welcome to you as
o REmnnmmens 0 et
22 Attomey for Defendant Mykal Derry 20 All right. We have our jury scheduled to come in
23 21 tormorrow. We are scheduled today for purposes of ruling on
2a g:zﬁiie;isga true and correct 35 requized by Title 28, D.5.C., 22 various ol motions.
25 {8/ Robert T. Tate
23 I've reviewed the submissions from the parties, and I
24 printed out the gaveled docket so we can go through and make
fnited scac:rﬁegfsﬁiﬂ = 25  sure that I've ruled on everything.
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1 ALSO PRESENT: 1 I have an order of dismissal from the Government. I
2 2 haven't reviewed the indictment to match this up, Are these
MARKOWITZ GRAVELLE, LLP 3 phone counts, all phone counts?
3 BY: JOSHUA L. MARKOWITZ, iESQUlRE 4 MR. ASKIN: Yes, your Honor. The counts 11 through
Attorney for Defendant Malik Deny 5 125inthe superseding indictment are phone counts, All of
4 6  those counts involve defendant Malik Derry -- I'm sorty, all
5 T of those counts involve defendant Mykal Derry; eight of the
8  counts I believe involve Mykal and Malik Derry,
6 9 The counts that we are asking to dismiss are phone
10 counts that only involve Mykal Dedry, and we're stilf going to
: 11 proceed -- we're stin asking to proceed on 41 of those
9 12 counts, but there's another 50 or 60, whatever, that we're
10 13 asking to dismiss.
" 14 And 1 went through the Government's transcript binder,
:g 15 which Is 700-and-some-odd pages, and, you know, for brevity,
14 16 we don't want to be here for three months. OF the six or
15 17 8,000 pertinent calls or whatever, we selected certain calls,
16 18 A whole lot of the counts that we're asking to dismiss
17 19  we hadn't even included the call in the binder, and It’s just
:: 20  for strategic reasons. So, in some of them, in addition to
20 21 ones that weren't -- the ones that weren't in the binder which
21 22  we're asking to dismiss, there were a few more that I just
2 23 thought were completely unnecessary.
23 24 So, we'd ask to just proceed on the 41 counts and
:; 25  dismiss those other counts. I've gone over this with Mr.
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5 7
I Madden and Mr. Markowitz, and they both consent to the 1 issue is really two issues, the hearsay statement and then
2 dismissal of these counts. 2 whether or not the issue of the existence of a conspiracy and
3 MR. MADDEN: That's correct, your Honor. No 3 whether or not those acts were sufficiently tied to the
4 objection, 4  conspiracy as to be admissible in the first trial is an issue
5 THE COURT: All right. Mr. Markowitz? 5 that's already been resolved, and I really need to do little
B MR. MARKOWITZ: No objection, your Honor, & more than just note that. Is that the position of the United
T THE COURT: Al right. Today is the 6th of July? 7 States?
B MR. MADDEN: Yes, sir. 1] MR. ASKIN: ludge, and I apolegize if I'm being
] MR. ASKIN: Yes, your Honor. & thick, but I didn't follow the Court's question.
10 THE COURT: July 6th: All right. Dismissed as set 10 THE COURT: Well, you basically said that Judge
1% forth in the order. 11 Irenas, after hearing al! the evidence -- he decided to wait,
12 All right. So, we have -- I have a copy of an e-mait 12 and then after hearing all the evidence decided that this drug
13 that was sent by Mr, Askin to defense counsel and a link to a 13  trafficking organization used violence to enforce its
14 previous letter submitted to Judge Irenas regarding the 14 territory, to assauit its rivals, and in doing so, admitted
15 testimony of Special Agent Kopp. That's one issue. 1§ the evidence, the videotape, and also the evidence of the
16 We have the motion 467, which is the issve to -- the 16 Rosario assault after hearing all that evidence and ruling on
17  motion to preclude the evidence of the Rosario assault and the 17 it. Andincluding -- was the evidence regarding the location
18 James murder, and there was -- well, I'l go through those. 18  of the weapon and the bicycle part of all the Government's
19 There’s 734. That's just housekeeping. I'll put that 19  evidence at the first trial?
20 down at the bottom here. 20 MR. ASKIN: Yes, your Honor. We put on -- first we
21 This is Mr. Markowitz's motion to join in 731, which 21 put on through Special Agent Kopp all the calls and text
22 is -- it's a letter from Mr. Madden, which was not docketed by 22 messages on -- recorded over the wiretap with respect to the
23  the clerk as a motion, per se, but relates to -- it's his 23 homicide of Tyquinn James, both before and after, between
24  confrontation clause argument regarding the previous orders of 24 Malik Derry, Mykal Derry and other co-conspirators, including
25 Judge Irenas, which is really related ta 467. So, I'll put 25 Shaamel Spencer. Then we put on jail calls that were recorded
United States District Court United States District Court
Camden, NJ Camden, NJ
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1 those together. 1 at the Atlantic County jail, recordings and transcripts of
2 T’ll probably direct that 731 be filed as a motion. 2 those calls referencing the murder and facts about finding out
3 That will make sense to 734. 3 what's going on with the murder investigation. Then we put
4 Bear with me while I go through these, 4 on, Ithink at a later point in the triai, three witnesses,
5 All right. This goes -- this Is ar letter to Judge S5 Detective Carty, Detective Caroline MacDonald and Sergeant Ian
6 Irenas. There is the -- there's 733, which is a new -- which 6 Finnimore, who were the search team agents that gathered
7 is really the renewal of 467 by Mr. Markowitz, specifically 7 evidence both at the scene of the homicide where shell casings
8 seeking to exclude the videotape as well as the Rosario 8 were gathered, autopsy bullets were taken out of Mr. James,
9 assault. So, 733 and 467 are related. 9  all of that submitted to the ballistics lab for analysis, and
10 And then there's the fetter docketed at 735 in which 10  then the search of 727 Green Street where -- a residence, Kim
11 the Government has exercised its discretion not to offer the 11 Spellman's residence, also Kim Spellman being the girifiend
12 Zaffa statement or mention the Zaffa statement in its opening 12 of Mykal Derry, the mother of his child, that Mykal Derry used
13  without prejudice to their asking for a ruling or a hearing on 13  to store drugs, guns, et cetera, and that was noted on the
14 that issue as the case proceeds. 14 wire.
15 And then I have the Govemmgnt's position and the 15 The day after the homicide, a little bit more than 24
16 responses I've mentioned regarding the Rosaric and James -- 16  hours after the homicide, that search for the state's search
17  the assault and the murder, and the Government has proffered 17  warrant, we put that evidence on, 18 bricks of heroin packaged
18  to me in their motion that Judge Irenas has ruled on this. 18  similar to the stuff that was being distributed throughout the
19 And whether or not the Derrys are tied to the -- that these 19 case was recovered. In addition, in the dropped ceiling to
20  acts were tied to the conspiracy based on Judge Irenas's 20 the residence, a .380 caliber Beretta semiautornatic handgun
21 previous ruling, and that whether or not the Derrys are 21 was recovered. That gun was placed in the Atlantic County
22 members of the conspiracy and the level of their involvement 22  Prosecutor's Office as evidence and submitted to the New
23 s for the jury. 23 )ersey State Police ballistics fab where expert ballisticlan,
24 So, Mr. Askin, let's start with -- if you could 24  Christopher Clayton, who testified at the first trial,
25 summarize your position as it relates -- really the James 25 testified he received that weapon in the ordinary course of
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business through a chain of custody, and he tested that weapon
against the shell casings through microscopic comparison.

The three shell casings recovered around James's body,
which were in ACPO, Atlantic County Prosecutor's Office
evidence, that were submitted to him, it was a positive match
that those three shell casings came from the .380 caliber
handgun found in the residence of Kim Spellman and Mykal
Derry, thus making that clearly the murder weapon found in the
possession, constructive possession of Mykal Derry.

- Additionally, there was testimony that the two bullets,
two bullets recovered, projectiles that were in James's body,
the victim's body, recovered at autopsy, turned overto I
believe Sergeant Ian Finnimore or Detective Caroline McDonald,
both Atlantic County Prosecutor's Office detectives involved
in the homicide Investigation, then turned over by them to
ballistictan Clayton at the New Jersey State Police lab. He
was also able to determine that those bullets positively
matched the .380 caliber firearm as well.

So, it was a combination that we submitted all these
calls and text messages, which we think without anything else
clearly show that Malik and Myka! were involved in the murder
of Tyquinn James. And then on top of it, the physical
evidence, the gun being recovered frorm 727 Green Street.

Also, the bicycle was recovered, which matches the bike
on the video, 1 mean, in general terms, It matches it by the
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his person.

Additionally, there are cell phone videos that show
Malik Derry, Mykal Derry, and other members of the conspiracy
inside that house. And in one of the videos, Lamar Macon, one
of the co-conspirators, is actually in possession of heroin.

[ think at other cell phone photos, you see Saeed Zaffa had
some heroln in front of him. And that house, the interior of
that property is recognizeble because there's certain things,
artwork and mirrors on the wall that you see in the cell phone
videos and the cell phone photos from the defendants and the
co-defendants that are in the after search photographs taken
by Detective Careline McDonald and her colleagues,

The evidence Is overwhelming that Malik and Mykal Derry
were involved in the killing of Tyquinn James. And there's
testimony in the record as well that he was killed because he
was a drug rival. He was a Trevin Allen guy. They were at
war with — and by the way, the co-conspirator who testified,
the Government's cooperating witness, Kareem Young, used that
term, I believe, we were at war. He described a series of
ongoing shootings. They were basically feuding over territory
with -~ Tyquinn James was part of Trevin Allen's group.

Trevin Allen was in custody at the time, and there was & rift
between the two over, we believe, the drug territory.

S0, Tyguinn James was associated with Trevin Allen.
That was one group they were feuding with which led to the

United States District Court
Camden, NJ

© 0~ R W N A

[ L T R e e S e T S T
(ﬂhHQHOWG"ﬂmﬂthM-‘C’

10
type that it's -- I guess when I was younger we referred to
these as girl's bikes with the --

THE COURT: The slope of the top tube.

MR. ASKIN: Correct. So, the slope of the top tube,
generally the general look of the bike, and also on the front
there's a white Schwinn fogo that I don't think you can read
it on the video, but you can clearly see that there’s a white
Schwinn logo. That bike is found, again, around 24 hours
later in a state search warrant executed at 307 MLK Boulevard
which Is in the second village of Stanley Holmes Village. 307
MLK Boulevard was being used as what Is referred to in slang
terms as trap house or 2 house for the sale and distri bution
of heroin. ‘

In addition, your Honor, it gets better in the sense,
at least for the Government, that that house, Malik Denry was
arrested a few weeks earlier not at that house, but in the
vicinity of that house, and he had drugs on him, heroin on
him. And the heroin, some of the packets had a particular
stamp. As you know, heroln is stamped. Some of them had a
particular stamp which was of this biue star, and when they
searched 307 MLK Boulevard, there's the actual stamp. There's
drug paraphemaiia in terms of packaging material, et cetera,
and the actual stamp that matches identically, that blue star
stamp, is found in the property that's only a few weeks after
he was arrested in the vicinity of the property with heroin on
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12
hemicide directly. They were also feuding with a group in
Back Maryland which was another group of drug dealers across a
major Intersection and in a different section of the city that
they were feuding with and constantly in shootouts with. And
there was a third group, which was Yachor, that's Y-A-C-H-0-R,
Napper, N-A-P-P-E-R. Yachor Napper was another drug dealer
they were feuding with. That was because word on the street
was Yachor Napper and his people were invelved, his drug
associates were involved In the killing of Kamal Allen's.
little brother who was a drug dealer, Kamal Allen being one of
the co-canspirators. So, there was a fight af the Tropicana
Casino at one point. That's not befare the Court, but that
was another issue.

But it's clear that this was in furtherance of the drug
trafficking conspiracy, and it's crystal clear that Mr, Mykal
Derry and Malik Derry were involved In it.

THE COURT: All right. Mr, Askin, thank You.

All right. Mr. Madden or Mr. Markowitz, who wants to

be heard on 467 and the related motions?

MR. MADDEN: Do you want to go first?

MR. MARKOWITZ: I'll go first.

THE COURT: I know on Rosario you point to the fact
that your client was incarcerated.

MR. MARKOWITZ: Yes, and I'll rely on that, your
Honor, that even under Pinkerton liability, it's certainly not
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1 foreseeable that he would be involved in that, and he was not 1 there was no objection because Malik Derry wasn't on trial in

# part of the conspiracy, if you buy the Government's theary, at Z the first trial. So, that is a little bit different here

3 that time. 3 because there was no objection, and maybe if Malik Derry was

] With regard to the Tyquinn James murder, the one -- not 4 on trial, there should have been an objection. So, the

5 getting into all of the evidence that the Government has -- 5 Government has asked to defer that because it wants to look at

& believes that they can prove pointing to these two defendants, & it closer and doesn't -- so, I don't think the judge ruled on

T there's also a wealth that I pointed out in my brief that 7 1t because I don't think it was before him.

B there's no way to identify this individual. There's no DNA, 8 THE CGURT: Okay.

2 no fingerprints. B MR. ASKIN: Even though I think the evidence that Mr.
10 But putting that all aside, the one thing that I think, 10 Zaffa was a member of the conspiracy was overwhelming, but it
11 if I read the Court correctly in its question to Mr. Askin, 11 didn't get to the judge.

12 and if I misinterpret i, please correct me, your Honar, but 12 THE COURT: I'm going to defer on that, but the
13  talking about is that shooting a part of this conspiracy. 13  question is, it seems to me that Judge Irenas has ruled,

14  Now, there's testimony that any rival drug dealer -- 1 think 14  already ruled, after having a hearing and considering It, that
15 the issue becomes, and what I'm asking the Court to focus on, 15 these two particular acts are part and parcel of the

16 Is they take this blanket term of, you know, any rival drug 16 conspiracy. Yes?

17 dealer will be dealt with with violence, and they just carry 17 MR. MARKOWITZ: Yes, your Honor. The only

18 it through to anyone. There was a shooting that occurred many | 18 difference, ahd -- yes, but the only difference that I could
19 months before, maybe even a year before with Tyquinn James. 19 glean from reading the whole transcript and everything is
20 There's no evidence to show that this beef continued on, that 20 those individuals who were on trial didn't articulate their

21 it hadn't stopped. And they keep saying it's in furtherance 21  objections in a strenuous fashion because it really didn't go
22 of the conspiracy, that this is how they dealt with it, and I 22 to them. You know what I mean? [t was not an integral part
23 think that's where the quantum leap is being taken by the 23 of their defense.

24  Government that it shouldn't be admitted. 24 If the Court is inclined to accept Judge Irenas's and I
25 THE COURT: Part of my guestion was, it seems to me 25 am bound by it, then I think if that's what the Government is
United States District Court United States District Court
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1 that Judge Irenas already ruled on this. He already ruled 1 asking, then they should be bound that the tape should not be

2  that this particular act of violence, as he did with the 2 played in their opening, if we're going to be bound by all of

3 Rosario murder -- assault, rather, were -- after a hearing, he 3 his rulings, your Honer,

4 determined that there was sufficient evidence to admit both of 4 MR. MADDEN: Can I join --

5  those physical acts, if you will, as part of the conspiracy. 5 THE COURT: The difference con that -- I'll hear the

6 And I don't know that I'm free to change that ruling. €6 Government on that, but he's already ruled. At the time he

7 MR. MARKOWITZ: Your Honor -- 7 hadn't ruled, right?

8 THE COURT: There's a separate issue as to whether or -] MR. ASKIN: That's our position, your Honor. He had

9 not the Government's proof tying your client to the conspiracy 8 to wait to rule because he was conducting the first trial and
10 is -- or particular acts is -- well, to the conspiracy because 10 wouldn't have been in a position to see some of these things,
11 they're not charged with murder, but -- and certainly that 11 and 1 think some of them were just logistics, too, but some of
12 would be part of the calculus, but the proffered evidence 12 it was, I think, trying to wait and anticipate the evidence.

13  seems to be fairly substantial tying both brothers to a drug 13 We're dealing with a record here of 9,000 pages. And I
14  trafficking organization. And the bicycle and the weapon and 14  can tell the Court as an officer of the Court and as lead

15 text messages admitted in the earlier trial, they are in the 1§ trial counsel that we're going to present largely the same

16 Government's view evidence of their knowledge and 16 case with all of these witnesses, and one would expect, since
17  participation in that particular act of violence. 17 they were under oath, that they're largely going to testify to
18 So, the hearsay statement is a different thing because 18 the same thing, and that, you know, the texts and the

19 I haven't heard, I haven't heard the Government proffer that 19  recordings are the texts and recordings. So, he's made that
20 Judge Irenas ruled that Zaffa was a part of the conspiracy. 20 ruling.

21 Did he so rule? 21 One other thing I would say to Mr. Markowitz's polnt is
22 MR. MARKOWITZ: Well -- 22 they did argue very strenuously. I didn't attach those seven
23 THE COURT: I'm sorry. I'm sorry, I apologize, Mr. 23  different rulings by Judge Irenas. They brought this up

24 Markowitz, but what's the answer to that question? 24 repeatedly. Now, granted, they were in a little bit of a

25 MR. ASKIN: That issue I don't think came up because 25  different position because they didn't have the shooter. You
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1 know, they didn't have someone who was directly involved In 1 try to kill him,

2 the homicide. 2 And by the way, there's an earlier shooting of, at --

3 Some of their arguments went to, you know, very 3 THE COURT: I got it,

4  strenuously arguing that, hey, wait a second. My guy had 4 MR. ASKIN: You got it.

5 nothing to do with this, almost like Mr. Markowitz's argument 5 THE COURT: 1 got it.

i on the Rosario, which, by the way, 1 think three of the four ] MR. ASKIN: Okay.

T had that same argument on Rosario, that they were in custody, T THE COURT: I'm sorry. Mr, Madden, Mr. Markowitz was

B  in the first trial. B interrupted by me, and I apologize. I just want to make sure

] And Judge Irenas rejected it because it still - first & Ihear him out, and I apologize.
10 ofall, here, Mykal Derry is involved in the Rosario. By the 10 MR. MARKOWITZ: Your Honor, I put forth my arguments,
11 way, one thing I should add to the record is the Rosario 11 I yield the floor to Mr. Madden.
12  incident is actually the Rosario incidents, because there were 12 THE COURT: All right. Thank you, Mr. Markowitz,
13 toincidents. One was they initially beat him up, brutaliy 13 All right. Mr. Madden?
14 attacked him physfcally, and that was in Getober of 2010. In 14 MR. MADDEN: Your Honor, there's an important
15 April of 2011, after he had gone to the palice, Mykal Derry -- 15  distinction that I think is being glazed over, and that is
16 it's the Government's theory that Mykai Derry had his cousin 16  that there's a law of rule in the case which Judge Irenas made
17 Kevin Washington shoot Mr. Resario, resuiting in his 17  rulings upon when we were all involved and doing the pretrial
18 paralysis. 18 motions, and then there's the rulings that Judge Irenas made
19 So, there were two incidents. Both of those Judge 19 in a completely different trial with co-defendants who were
20  Irenas admitted in the first trial; they were both admitted to 20  charged with completely —- not completely - but many
21 show the -- there were arguments, and I expect that there will 21  different charges than our clients and, most importantly, were
22  be arguments here from Malik Derry, that there was no 22  being represented by different lawyers who had a very
23  conspiracy; we're not members of the conspiracy. 23  different defense.
24 The Government's theory of the case is -- and this is 24 The defense of the co-defendants in that other trial
25  completely in line with United States versus Gibbs and United 25  was, yeah, there was a big drug conspiracy run by Malik and

United States District Court United States District Courf
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1 States versus Green. Irenas -- Judge Trenas ruled repeatedly 1  Mykal Derry, and they did horrible things and killed peopie

2 that the Rosario incidents and the James murder were intrinsic 2 and sold lots and lats of drugs, but we weren't part of that.

3 to the conspiracy and, therefore, could not be excluded 3 We were just some other people who happened to be selling

4 because they're intrinsic evidence. And this went to show the 4 drugs a little tiny bit on the streets at the time.

§ nature of the conspiracy, the scope of the conspiracy, the 5 Obwviously, that is not going to be our defense. Our

6 formation of the consplracy. € defense Is not going to be that our clients ran a big drug

7 I mean, Rosario, the Government's theory -- and there's 7  conspiracy and were involved in shooting and killing people

8 testimony about this -- that he was assaulted, A, because he &  but these other people who were tried earlier weren't involyved

9  had the audacity to sell drugs, heroin, that was no longer 9 init That's completely not our defense,
10 coming from Mykal Derry and Trevin Allen, who were aligned at 10 So, as the Court should absolutely respect the rule of
11 thet time before they split; and, B, he had the nerve to go to 11 the law -- the rulings that the Court made when we were ali
12  the police and report their criminal activity. He had to be 12 joined together in pretrial motions, there should be a
13  silenced, so they attempted to kil him, resulting in his 13 distinction made in the rulings that Judge Irenas made during
14 paralysis. 14 atrial where we weren't there, and we weren't rep}'esenting
15 Tyquinn James being an associate of Trevin Allen, now 15 our clients, and our interests were not represented at all. I
16 they're trying to keep -- and there's testimony from the 16  mean, he made these rulings a month into the trial after thesa
17 cooperator, and I can give you the transcripts -- they're 17  attomneys did not, you know, argue the same things we wers
18  trying to keep all these guys, these rivals, out of Stanley 18  arguing.
19 Holmes so that they can be the exclusive sellers in this -- 19 And what will happen In this case is a large part, of
20 what Judge Irenas found was that it was lucrative drug 20 the evidence that the jury will hear will be through Agent
21 trafficking territory, And this went to the Gevernment's 21 Kopp and his testimony. Those other attorneys had reasons not
22  theory of the case, that they are trying to keep people from 22  to object to that testimony and not to ask a lot of the
23 competing with them in that lucrative drug teafficking 23  guestions that we are going to ask. So, the evidence wiil be
24 territory, Tyquinn James is in the way in that respect because 24 different because of our defense and because of our
25  he is aligned with a different drug dealing group, and they 25 cross-examination.
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1 So, I think that it is appropriate that the Court 1 people were related and that they were drug dealers who were
2  follows the rulings that Judge Irenas made, which is to decide 2 competing against each other and that there were grudges.
3 that after you hear the evidence. Because the Government 3 The agent, much of this testimony about what these
4 can't at the same time say this is a different trial with 4 relationships and what the motivation for this kiiling and why
3 different charges and different jury instructions against 5 this killing and why this beating had to do with this
& different people but take all the rulings that we like from £  conspiracy came through Agent Kopp. And again, the
T that trial and use those, and the stuff that we don't like, 7 co-defendants’ attorneys really didn't cross-examine him on
8 let's ignore that. You have to do what Judge Irenas did, B those allegations. I know that we are going to vigorously
8  which is said, I'll hear -- I'll decide it after the evidence. 8  cross-examine him on those allegations and on those
40 THE COURT: All right. Mr, Askin. 10  assumptions.
1" MR. ASKIN: Your Honor, if I may respond. I think in 1" Se, the assumptions weren't challenged at the first
12 theory Mr. Madden makes a point that's well taken, which is, 12  trial about the relationships. The assumptions will be
13  that when you have these rulings by Judge Irenas, they were 13 challenged through cross-examination at this trial.
14  made -- some of them were made pretrial, and that applied to 14 THE COURT: Okay.
15 everyone, but many of the evidentiary rulings were made during | 15 MR. ASKIN: Your Honor, if I may respond. I
16 = trial that these defendants and their lawyers did not 16 understand Mr. Madden's point, but Mr. Madden's point doesn't
17  participate in, and that's obviously -- no one disputes that. 17 go In the Government's estimation to admissibility. It goes
18 I think it's fair to say that Mr. Madden has a point 18  to accountability in terms of whether or not these -- the jury
18 that the Court has to take a -- maybe take a look at this in 18 can find, once the Court admits it, that it wasn't in
20 terms of these two defendants and the evidentiary rulings and 20 furtherance. Okay? In terms of in furtherance of the
21 how they would apply to these two defendants. But the rulings 21 conspiracy, in furtherance of $24(c), which furthered the
22 that the evidence is intrinsic, I think the Court and the 22 conspiracy.
23 Government seek to elicit or should seek to elicit from 23 But the witnesses -- first of all, I differ a littie
24 defense counsel not just in general and theory, but in 24  bit with what he said about Special Agent Kopp, that much of
25 practice here, what is different. 25 this comes from Special Agent Kopp. Some of it comes from
United States District Court United States District Court
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1 Judge Irenas has ruled that Rosario -- the Rosatio 1 Special Agent Kopp and some of it comes from Kareem Young.
2 assault, the Rosario shooting, and the James shooting were 2 They're both under oath saying that this was the situation,
3 intrinsic to the conspiracy, violence associated with the 3 that there were rivalries between these groups, between the
4  conspiracy to further the conspiracy faor those four 4 group led by Mykal Derry, that Kareem Young: We carried guns.
5 defendants, admittedly not for these two defendants. But for 5§ We carried them all the time. We transferred guns among
6 these two defendants, based on this evidence, what is & ourselves. We protected each other. We tried to keep these
7 different that would cause this Court to have to reexamine 7 people cut. They couldn't sell in Brown's Park. They
8 that ruling, number one; and, humber two, on this record of 8 couldn't sell in Stanley Holmes while we were running this.
9 thousands and thousands of pages of transcripts and hearings 9  If they did, they would be shot.
10 and all these things being considered, 1 understand they have 10 He can cross-examine. He can be Clarence Darrow, and
11 the right to argue and -- but today is the day for that in my 11 maybe he is, but that's not going to change an admissibitity
12 opinion, what is different, what should be changed, and why 12  ruling.
13  can't we decide that today? 13 THE COURT: His argument is a little different. His
14 THE COURT: Okay. Mr. Madden. 14 argument is that if he and Mr, Markowitz had had a shot at
15 MR. MADDEN: And the answer to that question as to 15 Agent Kopp in the 104 hearing, that Judge Irenas may have
16 what is different is the cross-examination of the main 16 changed his ruling about the admissibility of the two Rosario
17  witness, Agent Kopp. And that's what's going to be different. 17  assaults and the James murder.
13 So, whereas these other attomeys did not cross-examine | 18 What doesn't make sense to me Is why, you know -- an
18 him on the assertions that the Government makes as far as what | 19 empty chair defense is a great defense, works on occasion, but
20 are the relationships between this Anthony Rosario and between 20 1 don't know why they would want evidence of a murder and
21 Mr. James and between our clients, they made no argumnents 21  these assaults in the case if their defense theory is they
22 about that because they were conceding all of that. They were 22  have nothing to do with it.
23 just saying, we don't have anything to do with all this. We 23 I think to use the word -- not only did Judge Irenas
24  are absolutely going to be making objections and having 24  rule that these two assaults and murder were intrinsic to the
25 vigorous cross-examination about these allegations that these 25  conspiracy, I think intrinsic in his ruling is sincé the
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1 evidence of the Government is that the Derrys were involved in 1 challenge it.

2 both of those things, that for me to rule differently would 2 THE COURT: Well, the problem with that is that I'm

3 violate the rule of the case. 3 ignoring his later ruling that there was a conspiracy, that

L] So -- but there's no, Mr. Madden, there's ng & these two acts -- these three acts of violence were intrinsic

5  confrontation clause right on a preliminary ruling under 104, § tolt, and the inherent finding that the Derry brothers were

& cormect? Idon't need to have a hearing at all if I feel that § sufficiently connected to it, to the conspiracy to admit it,

T the proffered evidence is sufficient. That tells me there's T otherwise it wouldn't be part of -- it wouldn't have been

& no right of -- there's no confrontation clause right to a & admissible against those other defendants.

8 preliminary ruling on the admissibility of evidence on the g MR. MADDEN: So, every ruling that his Honor made in
10  existence of a conspiracy and whether someone is a2 member of 10 that other trial, then the Government can go through and pick
11 it 11  each of them and say, you know what, he decided, whatever
12 MR. MADDEN: It's my argument, your Honor, that -- 12  hypothetical things it might be, and 5o your Honor doesn't
13  and I'm somry because I'm not quite answering your question -- 13  needto make any rulings? I mean, every hearsay objection?
14 but it's my argument that whether that evidence -- that the 14 THE COURT: Well, that's a good point,

15 Court should do the same thing that Judge Irenas did, which is 15 MR. MADDEN: Right. I mean, this is a different
18 decide whether It is admissible after having heard the 16 trial with different defendants and different charges and
17  evidence. That's the ruling -- that's what Judge Irenas in 17  different jury instructions, and all that is different. So, I
18  the pretrial motions said that he was going to do, and it was 18 mean, we could -- I could go back and spend the next 12 hours
19 our understanding that that was the rule of the case, and 19 looking at every hearsay objection, which ones I like and
20 that's what your Honor was going to do. 20 which one I don't, and say you're obligated by that. And
21 And now the Government is saying, you know, we like 21  that's not the rule of the law, the rule of the case. That's
22 Judge Irenas's ruling in the middle of the last trial, so, you 22  not what -- the rule of the case is that thera are motions
23 know, why don't you just stick with that. 23  when we're all involved, not after it's been severed, and if
24 THE COURT: What I said was I wanted to see a proffer |24  there's rulings when we're not invotved, that those need to be
25  from the Government, and then I would decide whether or hot 25 followed. I agree that Judge Irenas made that ruling, but it
United States District Court United Stafes District Court
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1 there was & -- whether fairness required a new 104 hearing. 1 wasn'tin our trial. It was in a different trial.

2 And I think that Judge Irenas ruled that there was a 2 THE COURT: Well, that's the problem the way this was

3 conspiracy, as a preliminary matter under 104, ruled that 3 set up. It's the same docket number, it's the same

4 there was sufficient proffered evidence of 2 conspiracy, and 4 indictment, it's the same Government witnesses. It's a

S intrinsic to that was an -- was a finding that both berrys 5 severed trial. And your legal point Is correct, that only

6 were a member of it, because otherwise why would he allow that 6 those things that are truly -- that there's a distinction

7 evidence to come in against other peaple? 7 between the broader question of the existence of a conspiracy

8 MR. MADDEN: What's important about that is that he 8 and who was a member of It and whether an act was in

9 didn't make that ruling pretrial; he made that ruling prior to 9 furtherance of it. Butifa ruling is fundamental as there is
10 the evidence coming in. 10 = conspiracy, this particular act of violence was intrinsic to
11 THE COURT: Right. And I think -- 11 the conspiracy, so long as there is, and this is your related
12 MR. MADDEN: Which is the only thing I'm asking from 12 argument that you're making, is that I still have a right to
13 the Court is to do that, is to do the same thing that -- is to 13 challenge whether my cllent was sufficiently tied to those
14  respect Judge Irenas's pretrial ruling, which is, I will 14  acts of viclence to warrant its admission. And the proffered
15 decide whether that evidence about Anthony Resario and the 15 evidence was sufficient to convince Judge Irenas that these
16 Tyquinn James murder and whether the videotape come in after I | 16  acts were part of the conspiracy and that the - since so much
17 hear the other evidence. 17 of the proffered evidence included reference to, and physicai
18 So, essentially what he did was he sald that there was 18  evidence, tying the Demry brothers, at least in the James
19 going to be confrontation for the 104 hearing. The 104 19  murder, to the bicycle and the weapon, that I think inherent
20  hearing will be everything that happens up until the point 20  in his argument is a ruling that they were -- there was
21  when you, the Government, wants to bring that evidence in,and | 21 sufficient evidence to go -- to allow a jury to consider that
22  then I'l make that ruling. And all I'm asking is that you 22  evidence.

23 respect his pretrial ruling, that that's what he was going to 23 So, 1 guess to put it differently, it would be
24 do, and do the same thing so that we have the opportunity to 24 unfair -- violate the rule of the case and unfair to have
25  challenge it the way the co-defendants have the epportunity to 25  another 104 hearing and then decide that in a way it would be
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1 contrary to Judge Irenas's previous rulings. 1 use a colloguial term, of doing that because that will just
2 MR. MADDEN: If I may, your Honor, the important 2  simply require the Government to put their case on, the same
3 thing the Court said there is Judge Irenas decided based on 3 as they did In the first trial, and the only difference —
4 the proffered evidence, but I don't believe that's what 4 there is no difference. What will happen is that your Honor
5 happened. I believe that Judge Irenas made his decision as to 5  will stick to Judge Irenas's ruling, which is don't epen on
& whether — in other words, Judge Irenas said you're not & that, don't bring it up until I decide whether it is tied to
T bringing up the video, you're not bringing up Tyquinn James, T this conspiracy. And then if I decide it, then you can bring
B you're not bringing up Ant 50 until T hear the evidence, not 8 itup. That s exactly what Judge Irenas's rule did, that is
§ the proffered evidence, the evidence during the trial, and 2  what his pretrial rulings ordered, and that's what T'm asking
10 then after I hear the evidence, then I'll make the decision. 10  the Court to abide by, his pretrial ruling.
11 He heard the evidence and then he made the decision. And I'm 1" THE COURT: All right. Mr. Markowitz, a fast word on
12  asking the Court to do that, just what Judge Irenas did, 12  this?
13 nothing more, nothing less. 13 MR. MARKOWITZ: Judge, I think the last point that
14 THE COURT: I getht,I getit. 14 Mr. Madden made, which Is, you know, the faimess question is,
15 MR. MADDEN: To hear the evidence and then make your | 15 you know, the Government isn't unduly prejudiced if they
16  decision about whether it comes in or not. 16  proceeded along the same lines as the first trial, and I think
17 THE COURT: But a judge in this case, hearing that 17 we should, you know, let the witnesses take the stand and then
18 evidence, ruled it admissible. 18  the Court will make Its ruling. I don't think it prejudices
19 MR, MADDEN: But that was -- that wasn't a pretrial 19 the Government that much.
20 ruling and that wasn't a ruling based on proffers. That was a 20 MR. ASKIN: Your Honor, with respect to the prejudice
21 ruling based on evidence, and the distinction I made before 21 question, I mean, it's a question of If, as the Court points
22 is, based on evidence where we couldn't present a defense. 22 out, if it's not in doubt, then the Government should be
23 THE COURT: Right. Iunderstand that. That raises 23 permitted to do it. And the thing is, Judge Irenas, he made
24 the question -- to me it makes the evidence more reliable that 24 these rulings based on a couple things that are different.
25  Judge Irenas heard all of it and admitted it than it would be 25 One is that none of those defendants were involved directly in
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1 if he just made a pretrial ruling. 1 the Rosaric assault, Rosario shooting, or the Tyquinn James
2 MR. MADDEN: Except that we weren't there. 2 murder. So, they, in addition to the arguments about in
3 THE COURT: But you weren't there, and that raises 3 furtherance and all of that and intrinsic, they were also
4 the question whether or not -- whether -- whether there's -- 4  making like, hey, this is very highly prejudicial for how
5 it's not @ confrontation clause issue because there's no right § probative it is, et cetera, number one.
6 of confrontation, The right is whether or not I fee! that & Number two, Judge Irenas has now made those rulings,
7 there would be a sufficient -~ what likelihood there would be, 7 and the Court, I think correctly, has found today that
8 after cross-examination of the witness, that I weuid decide & inherent in that Is a finding that Mykal and Malik Derry were
9 differently than Judge Irenas did. 9 involved in the James murder and It was intrinsic and in
10 MR. MADDEN: You can't predict that. I'm sorry. 10 furtherance of, and Inherent in the Rosario rilings is that
11 THE COURT: Well, I can't predict it, but every judge 11 Mykal Derry, who, by the way, in the Rosario, we presented a
12 who has to decide whether or not to have a 104 hearing has to 12 photograph, in the Rosario assault, when they took the photos
13 decide that. Right? How -- is this really something that's 13 of where he was assaulted, the identification of Mykal Derry,
14  in doubt? 14 Mykal Derry's photo identification is found in the residence,
15 MR. MADDEN: That decision was already made about 15 that residence was linked to him.
16  whether to have a 104 hearing by Judge Irenas. He decided rot 16 There was also cooperator testimeny that, through a
17 to have a 104 hearing, but to hear the evidence and decide 17 co-conspirator's statement, that, yeah, he heard they did that
18 beforehand. 18  for this reason, which was a drug related, in furtherance
19 THE COURT: Right. I'm sorry, right. 19  reason, and there was testimony about why they did the James
20 MR. MADDEN: And so I'm asking that the Court sticks 20  murder.
21 by Judge Irenas's ruling, which is T am not going to decide 21 Now, none of that -- the Court asked the right
22  this now. I will decide this after I hear the evidence, 22 question. Would any of this — is any of this in doubt, would
23 whether there is a conspiracy and whether It comes in. That 23  any of this change? Mr. Madden's skillful cross-examination
24  was the rule of the case. And so the Court should stick to 24  coming from representing a different point of view and a
25  the rule of the case. And really, there is no downside, to 25 different dient, and Mr. Markowitz, the same thing, might
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1 change the -- might change the jury's view down the line, but 1 found at that residence as well. The weapon was later found
2 there's no possibitity that, and they can't point to 2 at aresidence that Mykal Derry shared with Ms. Spellman
3 something, how it would change the Court's ruling on the 3 hidden in the ceiling. Again, there were drugs found inside
4 preliminary matter of a 104 admissibility. Kopp is going to 4  that residence which matched the drugs that were distributed
& say the same thing, the cooperator is going to say the same § by the conspiracy. So, and there are other -- there's other
€ thing, and that gets the evidence in. And the B evidence that established, that ties these various locations
7 cross-examination that cormes later cannot change that 7 to the Derry brothers.
B situation. So, the Government should be able to open on these ] Simnilarly, Judge Irenas heard the evidence on the
9  things. 9  Rosario assaults and determined that violence was intrinsic to
10 THE COURT: Al right. 10 the conspiracy and that these particular acts were in
11 MR, ASKIN: Thank you. 11 furtherance of it, and he admitted it. S0, I'm convinced that
12 THE COURT: I've heard sufficient argument on this 12  that's the ruling that I should abide by, that a hearing is
13  and 1 appreciate the careful parsing out of the important 13 unlikely to change the result, that there's no confrontation
14  issues here. It is certainly fair to say that Judge Irenas 14 clause right that applies to such a hearing, and I will abide
15 issued two rulings which are relevant to this determination. 15 by that nuling, such evidence is admissible in this tral.
16 The first is that he decided at the time, not having 16 Whether or not it's -- the Jjury believes that the Derrys were
17  heard any evidence, that he would wait until he had heard the 17 responsible for it or associated with it is what a trial is
18 evidence at trial to determine whether or not the Rosario 18  for, and the vigorous cross-examination of the Government's
19  assaults and the James murder would be admissible by the 19 witnesses on that point will no doubt occur.
20 Governmentin proving their case of a conspiracy and -- a drug 20 S0, as for Mr. Zaffa and his statement and the person
21 trafficking conspiracy and the ather charges in that -- in the 21 to whom the statement was made, I make no ruling on the issue
22  first portion of this trial, the first tranche of defendants. 22 ofthe admissibility of that hearsay statement. Idon't have
23 But he also made a ruling during the course of the 23  the same proffered evidence or any prier findings by the Court
24 trial after hearing all of that evidence that these three acts 24  that show Mr, Zaffa and the cooperator to be members of the
25  of violence were intrinsic to the conspiracy and made such a 25  conspiracy or that it was in furtherance of it. The
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1 finding after hearing a substantial amount of evidenice tying 1 Government candidly concedes that that precise issue was not
2 both Derry brothers to these acts. And it is the latter 2 ruled on by Judge Irenas, and to that extent I am and would
3 ruling that I believe is the more important of the two In 3 abide by Judge Irenas's preliminary ruling to hear the
4 terms of honoring the rule of the case. 4 evidence before rendering it admissible.
5 For me to have a hearing again in my view would not 5 And I'm going to do the same here. I'm going to hear
6 change the result and likely result in the same ruling, 6 that evidence during the course of the t}rial proffered by the
7 admitting the evidence conceming these acts of violence. 7 Government and whether or not evidence that is of Zaffa's and
8 Whether or not the Court should have a hearing or wait until 8 the cooperator's membership in the conspiracy and whether such
8  after hearing the evidence is within the discretion of the 9 2 hearsay statement was in furtherance of it, and then, and
10 Court, and I am convinced here on the record that Judge 10 only then, wili such a ruling be made.
11 Irenas's ruling was correct and would in all likelihood stand, " Se, to the extent that Judge Irenas decided to hear It
12  and the need to repeat that process unnecessary as a matter of 12  after the evidence is concluded, 1 abide by that ruling. To
13 faimess. Thereis no confrontation clause right to 13 the extent he ruled after hearing the evidence, that decision
14 admissibility issues. I believe that rufing is the law of the 14 is also binding on me. I believe that I am showing proper
15 case, 5 deference to both of Judge Irenas's decisions in that regard.
16 The evidence included text messages and audio calls 16 So, this rules -- I'm denying 467, which in essence is
17  between the two Derry brothers and other co-conspirators on 17  a denial of 731 -~ 731, which will be filed as a motion, as
18 the night of the murder and the days following the murder. 18 well as 733 and 734,
19 There Is evidence that the shooter was riding a bicycle that 19 The Government -- I'm denying without prejudice the
20 tad certaln potentially identifiable characteristics. The 20 motion to exclude the staterment of Mr. Zaffa until I've heard
21 bicycle was later found in what the Government calls a trap 21 the evidence at trial, of those two issues, whether the
22  house, The evidence established that that residence was used, 22 speaker and the hearer were members of the conspiracy and
23  including used by the Derry brothers, to store and distribute 23  whether or not such statement was in furtherance of the
24 drugs, including a cell phone video. The evidence of the 24 conspiracy.
25  particular type of heroin which was tied to Malik Derry was 25 Now, I need my docket list here to see whether I've
United States District Court United States District Court
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1 ruled on -- is there anything else? 1 Special Agent Dave McNamara of the DEA as an expert witness,
2 The motion -- Mr. Markowitz's motion obviously to join # and that will be in addition te the lay opinion testimony
3 in 467 was previously ruled on, and his motion te join in 731 3 offered by Special Agent Kopp. I've also advised counse! that
4 is also granted. I assume the Government has no objection 4 later on in the trial we expect that Special Agent Kopp will
E to-- 5 testify as a summary witness under —- and 1 don't remember the
8 MR. ASKIN: No. € rule on summary witness -~ but that's alse in the rules of
T THE COURT: -- the co-defendants joining in the 7  evidence, of course, and that will be later in the trial.
8 motions of the athers? B There will be a need to recall Special Agent Kopp
] MR. ASKIN; That's correct. To the extent that they &  muitipie times throughout the trial, but this fact testimony
10  are applicable, your Honer, we have no objection. We have no 18 and lay opinion testimony will come up in his first time on
11 objection here. 11 the stand, which will be the first, | expect the first several
12 THE COURT: All right. Now, what about this issue of 12  days of the trial.
13  Agent Kopp's testirnony under 7017 i3 This I don't believe is a controversial Issue. I think
14 MR. ASKIN: Well, your Honor, I brought that to the 14 it's sort of & black letter law Issue. But the limits of lay
15  attention of Judge Irenas only as a -- you know, 1 think it's 15  opinion testimony are something I wanted to make the Court
18  a wise practice to bring any kind of evidentiary issue before 16  aware of, which is in our motion. I think we - 1 hope we did
17  the Court before we do so and before — to counsel. 17 & decent job of setting out what the limits are. I'm aware of
18 Since we were calling him as both a fact witness and 18  those limits while I question Special Agent Kopp.
19 sought to elicit lay opinion testimony under Rule 701, I 19 What we did in the last trial is the four defense
20 wanted to bring that te the attention of Judge Irenas and the 20  attorneys said to Judge Irenas, Judge -- and I remember Mr,
21  four counsel representing the defendants in that case, I'm 21  Spade specifically saying —- Judge, we have no problem «- Mr.
22  just renewing that in this trial because I think that we 22 Spade was an attorney that was actually involved in
23 should just -- it is just an issue that I think the Court and 23 representing a defendant in the Kaboni Savage case in the
24  defense counsel and the Government need ta be aware of because | 24  Eastern District, so he was very familiar with the issue.
25 there are limits to Rule 701. 701 testimony, lay opinion - 25 And the attormeys in that case — these defendants’
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1 testimony, of course, is different from Rule 702, expert 1 attorneys can take whatever position they want -- their
2 opinion testimony. 2  position was: Judge, we have no problem. We understand Rule
3 And just so the Court is dear and defense counsel is 3 701, We have no problern with him testifying in that fashion.
4 clear, we're going to do this -- the Government intends to 4  We just want the Court to keep an eye on this and Mr. Askin to
5  proceed the same way it did in the first trial, which is 5 keep in mind the limits of Rule 701. That's the only reasen §
6 Special Agent Kopp will be called as -- in the beginning of 6  bring it to the Court's attention.
7 the trial as the first witness. He will testify to the 7 THE COURT: Obvicusly, you have to lay a foundation,
8 background of the investigation. Then we will go into the 8  and even a properly framed question sometimes raises things
9 calls and the text messages, which are, you know, roughly 700 9  beyond.
10 and some odd pages in the binder, with exhibits, and he will 10 So let me just ask Mr. Madden and Mr, Markowitz,
11 provide interpretations of those calls as lay opinion 11 assuming the laying of a proper foundation under 701 and
12 testimony under Rule 701. 12 allowing for the defense to cbject if the testimony strays
13 Now, what the Government cites te in that letter brief 13  beyond the scope of the rule, any reason why this requires any
14 to Judge Irenas is this exact same scenario occurred in the 14  additional observation or ruling by the Court?
15  United States District Court for the Eastern District of 15 MR. MADDEN: No, your Honor.
16  Pennsyivaria in two related cases, United States versus Kaboni 16 THE COURT: All right. Mr. Madden, thank you,
17  Savage, et al., and your colleague in the Eastern District, 17 Mr, Markowitz?
18  the Honorable R. Barclay Surrick — that's S-U-R-R-I-C-K -- 18 MR. MARKOWITZ: No, your Honor.
19 had eccasion to rule on it in that case. The FBI agent in 19 THE COURT: All right. You will abide by the limits
20 that case testified -- it was a wiretap case involving a 20  as you have recognized, Mr. Askin. You'll lay a proper
21 violent drug gang, and he testified in the same fashion, 21  foundation before any 701 testimony is admitted, and I'll hear
22 providing factual testimony and also lay opinien, lay opinion 22 counsel at sidebar if the foundation is Inadequate or if at
23 being from the case and not through any expertise learned 23 any point during the testimony it strays beyond the bounds of
24 outside the tase. 24 701,
25 The Government intends later in the trial to call 25 MR. ASKIN: Yes, your Homor, understood.
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1 THE COURT: And I should mention, because Mr. Madden | 1 were here last, but ! believe it's all set up. This seat in
2 raised, I know he thinks it's a fair argument, that having 2 the back here wiil be for the paralegal from the -- is it
3 admitted the two Rosario assaults, evidence of that, and the | 3  Cornerstone?
& James murder, that it's an admissibility issue, ultimately an L] MR, MADDEN: Cornerstone.
§  evidentiary issue, I suppese, or I'm not revisit -- I'm not B THE COURT: Cornerstone, and the Government will have
& going to rely on Judge Irenas's -- we're not going to search B its -- are there any technology issues? Are you going to use
¥ the record to find out how Judge Irenas ruled on every T any demonstrative evidence in your ppening staternent?
B evidentiary matter as we ao forward. B MR. ASKIN: Yes, your Honor. In fact, we gave
] And I think there probably is a meanfngful distinction ¥ counsel for the defense and also the Court & copy of & DVD
10 between evidence intrinsic to a conspiracy and the run-of-the- 10  that contains the Government's opening PowerFaint. We've
11 milt evidentfary rulings that a court makes on personal 11 asked the -- we have asked or we will ask defense counsel to
12 knowledge and hearsay and that kind of thing. So -- 12 take a look at that, and I guess if they have any objections
13 MR. ASKIN: Agreed, And the testimony could corne out 13 to anything, they can raise it with the Court before we open,
14 slighty differently, The cross-examination could be 14  but Mr. Danilewitz, who will be opening for the Government,
15 different. 15 has put together a PowerPoint of dozens and dozens of slides,
16 THE COURT: Right. 16  and they have i now.
17 Mr. ASKIN: And I will concede to Mr. Madden, T think 17 So, if there's anything objectionable or any issues
18  this goes to his peint, that being as the defense atterneys in 18  they want to raise -- we don't feel it prejudices the
19 the first case -- and the Gavernment recognizes this and Mr. 18  Government to give them that at this point, so we're giving it
20 Madden has said it outright -- they took a certain view of the 20 to them and we're giving it to the Court, and also -
21 case and of the Government's theory and, therefore, didn't 21 THE COURT: I always want It disclosed before so if
22  object to 5 lot of things. 22 we're going to have an objection, we can rule on it before the
23 And we understand thera may be objections to a lot of 23 jury is in the jury room waliting for it.
24  things, pieces of testimony that, or testimony that there 24 MR. ASKIN: That's why --
25 wasn't ohjection to, and the Court has to rule on all of that 25 THE COURT: 1 appreciate you turning it over to them,
Unitéd States Disirict Court United States District Court
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1 we look at as new. This Caurt is going to have to make its 1 and they'll let me know if there's anything in there that they
2 own determinations based on what's happening either sua sponte 2 believe Is Improper,
3 orthe defense attorneys’ objections in this trial, and 3 MR. ASKIN: All right.  And technology issues, we'll
4 that — we don't believe that's a8 law-of-the-case type of 4 check with our peralegal, who is very skilled, Mr. Darragh.
5 thing. §  In the last trial, he worked very well with the Cernerstone
6 THE COURT: All right. I think we're on the sarne 6  guys because there needs to be some coordination. You know,
7 page In that regard. 7 sometimes we're switching back and forth as to who is
8 All right. I've received various jury instructions, 8  controlling the system in the courtroom. And I'll double
9  which I appreciate. I was going to go down the motion list 9 check and Mr. Daniewitz will double check on all those
10 here and make sure that I've ruled on everything. 10 technology issues to try to make sure there aren't any hiccups
11 467, to the extent adopted by the defense in this case, 11 with that.
12 s denied. 12 THE COURT: All right. Anything else I need to rule
13 656 is denied without prejudice. That's the ruling on 13 on before tomorrow moming.
14 the Zaifa statement. 14 Mr. Madden?
15 733 and 7 -- 734 I believe is the motion to join. 15 MR. MADDEN: Your Honor, thank you. There was an
16 That's granted. 16  issue that came up this morning, or over the weekend, with
17 733 and 731 are in essence duplicative of 467, renewed 17  regard to Jencks material. The Government turned over some
18 467 motions, since those were mations made by the defendant in 18 fairly innocuous Jencks material, such as drug analysis and
19 the first trial. I'm denying 731 and 733. 19  that type of stuff.
20 I believe that those were ali the pending motions. 20 It's my understanding, based on conversations with the
21 Let me ask the Government to submit an order 21 Government investigation, that there are witnesses,
22  memorializing that decision -- those decisions. 22  co-defendants, who have given proffers and who have talked to
23 MR. ASKIN: Yes, your Henor, we'll submit it. 23  the Government and who may or may not be called as witnesses
24 THE COURT: All right. We have street tlothing 24 by the Government, and none of their 302s or proffers or
25 arranged. The courtroom has been Jjockeyed around since we 25  anything have been turned over yet. 1think it's the

United States District Court
Camden, NJ

11 of 15 sheets

Page 41 to 44 of 60

11/20/2017 12:17:00 PM

0803364



United States District Court
Camden, NJ

45 47
1 Government's position that they can wait until shortly before 1 understand the Court and the defense concerns that we need to
2 they call the witness. It's our position that we should have & turn it over if we're -- if we're going to call the witness.
3 that before trial starts. Among other reasons, it affects 3 I would back up one second and say, if we're not calling the
4 opening, it affects decisfons on what we're going to do and 4  witness, then unless -- correct me if I'm wrong -- unless
5 what my client is going to do. 5§ there's Brady material in the 302, you know, unless it's a
L THE COURT: This is one of the quirkiest things in & Brady issue, exculpatory issue, we're not required to tumn
7  the law because the statute says I can't, as a legal matter, I 7 over anything, Okay?
B can't order them. Right? B Now, this ig a little bit of a quirk, and Mr. Madden --
] MR, ASKIN: Correct. 2  the quirk is that It's alleged by Mr. Madden that the witness
10 THE COURT: The practice here has been for the U.S, 18 has -- that the potential witness, the potential cooperator,
11 Attorney’s Office to tum it over. The remedy for late 11 has written to Mr. Mykal Derry and told him, hey, I could be a
12 turning it over is a continuance of the trial to give the 12  witness against you, or I'm coming as a witness, so that, you
13 defense an adequate time to prepare. They have to have it 13 know, the cat's out of the bag I guess in Mr. Madden's view or
14  really, despite what the statute says. So, I mean, if you 14  the defense view.
15  turn -- 50 the more the Government can give, the earlier, the 15 With respect to that, though, I don't think that
16 fairer it is, and the better for everybody. 16 changes the calculation. If the Government is not going to
17 I would grant a continuance if necessary to give 17  call this guy and it's not a Brady issue, then we don't have
18 adequate time, but where are you on the production of Jencks 18  to turn ever anything, and I don't know why we would be
19 and to what extent can I count on the Government to turn gver | 19 required to do se.
20 things sufficiently early to allow for adequate preparation? 20 THE COURT: The question is, when are you going to
21 MR. MADDEN: And I'm just talking about statements 21  make the decision to call him? Do you have -- do I have a
22 really. That’s what I'm talking about. 22  witness list from you?
23 . MR. ASKIN: I think they're primarily or almost 23 MR. ASKIN: Well, we have a list of all those people
24  exclusively interested in cooperators’ statements. That's 24  that was rather over-inclusive,
25  what they're looking at. 25 THE COURT: Is he on that list?
United States District Court United States District Court
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1 Your Honor, let me just say this preliminarily. With k] MR. MADDEN: Absolutely.
2  respect to cooperating -- two cooperating witnesses, Kareem 2 MR. ASKIN: Is he?
3 Young and Maurice Thomas, who testified at the last trial and 3 MR. MADDEN: He's on --
4 are anticipated to testify at this trial, they not only have 4 MR. ASKIN: ] think he Is because those lists
§  all their Jencks, which 1 believe has been marked -- and I 5 generally include everyone that is geing to be a witness or
6 think Comerstone has it -- but they actually -- including 6 who might be mentioned, you know, and so I certainly think --
7 their prior testimeny under oath at & prior trial, with 7 THE COURT: No. I need a witness list from you.
8 respect to Kareem Young, not only his prior trial testimony, 8 MR. MADDEN: Their fist includes everybody who could
9 but his prior grand jury testimony, in addition to all the 9 possibly ever be mentioned in the case, not the witnesses they
10 other Jencks documents. So they have everything for those two | 10 are actually calling.
11 witnesses that the Government intends to call. They've had it 1 THE COURT: I want to have a witness list from the
12  for months and months and months, and that's -- 12 Government.
13 MR. MADDEN: That's true. That's not what I'm 13 MR. ASKIN: Okay.
14  talking about. 14 THE COURT: So, you're going to have to make a
15 MR. ASKIN: What he's referring to specifically -- 15  decision about who you're going to call. I mean, you can
16 and Mr. Madden, to his credit, brought up this issue with me 16 include people you're potentially going to call. Let's harrow
17  informally before court, which I appreciate. He's talking 17 the world down.
18  about a particular individual that has been, A, interviewed by 18 MR, ASKIN: Fine. We'll put this guy's name on the
19 the Government, albeit not completely, rather briefly a long 19 list, but that doesn't mean we need to call him, right?
20 time ago, B, the Government hasn't determined whether we're 20 THE COURT: You don't have to. It's your case to
21 going to call that individual, and, ¢, if we're going to call 21 try.
22 that individual, we would need clearly more time to debrief 22 MR. ASKIN: Right.
23 and prep that individual. Okay? And flush out his statements 23 THE COURT: But I want you to put down a list of
24  in terms of Jencks, 302, et cetera, 24 people that you raserve the right to call.
25 So, we're not required to turn over in advance, I 25 MR. ASKIN: Okay.
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1 MR. MADDEN: If I may, your Honor, I believe that 1 maybe it wasn't, and it's not really complete. So, if we're
2 this -~ well, the person we're tatking about, Tyrone Ellis, is 2 going to go down this road at all, then the Government. either,
3 one of the alleged heads of this drug conspiracy, along with 3 A, is the Goveminent calling him ag & witness, in which it
4 my client, and so whether this person is going to testify and 4 needs to be tumed over as Jencks, or B, to avoid any type of
5 whathels going to say is absolutely essential to this case 5  a particular Brady situation, it just appears to me, and some
€ and to our defense in that the conspiracy either becomes & of this is vccurring to me as we stand here talking about it,
T clearly as big as the Government is saying it is or maybe not 7 that the Government needs to full ly interview this guy,
B as big as the Govellnrnent is saying it is. In other words, is & assuming he's willing.
8 It 1,000 grams oris it less than that? Is it 600 grems of ] Now, the other issue I would point out Is he's a
10 heroin that's being sold as part of the conspiracy? This 10 defendant who at this point hasn't pled guilty, although he
11 persen could be saying, absolutely, Mr. Denry and T worked 11 may do so soon. He's represented by counsel. His attorney is
12 together the entire time or, as we believe, he might be 12 Rocco Cipparone, and I believe Mr. Madden is aware of that,
| ¥ seving, we discontinued our conspiracy, in fact, I had 13 In fact, Mr. Madden asked me --
14  threstened on the phone to kill Mr. Derry. 14 THE COURT: A defendant where?
15 And then our argument could very well become, well, at 15 MR. ASKIN: He's the defendant -- when we arrested
16  that point that conspiracy, after they agree not only to break 16  the 34 pecple In this case, we broke the indictments, even
17 up their conspiracy, but to kill Mr, Derry, then he's not 17 though we're claiming it's one 846 conspiracy of all the guys,
18  responsible for the drugs that person is being sold. And so 18 the Ellis guys and the Mykal Derry guys, we broke the case
19 it goes from 1,000 grams down to a lower amount under the 19  into two separate indictrnents with --
20 mandatories. So, we're dealing with really important, germane 20 THE COURT: Who has the other case?
21 issues here that might be in this person's statement. So, 21 MR. ASKIN: Judge Thompson does. Judge Irenas had it
22  that's why we need it ahead of time. 22 and now It's in front of Judge Thempson. And everybody in the
23 MR. ASKIN: Your Honor, perhaps we can -- 23 Ellis indictment that's before Judge Thompson, everyone has
24 THE COURT: Let me hear from Mr. Markowltz, 24  entered a guilty plea before Judge Thompson or, when she
25 MR. ASKIN: I'm sorry. 25  wasn't available, before Judge Irenas, except Tyrone Ellis.
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1 MR. MARKOWITZ: Just based on what Mr. Madden just 1 Now, whether or not he's going to enter a plea soon, he may,
2 spid, that would be exculpatary evidence and we would be 2 but that's undetermined, He's represented by counsei, and
3 entitled to that. 3 even if he pleads guilty, he's got Fifth Amendment rights, and
4 THE COURT: I was having the same thought. You 4  they understand that.
§ charged a certain amount, and that has ramifications for 5 So, to the extent that Mr. Ellis is willing to be
6  mandatory minimum and maximum penaities, right, both of which 6 interviewed, further interviewed by the Government, to me it
7 you have to prove to the Jjury beyond a reasonable doubt. 7 would seem the prudent thing to do for the Government: with our
8 MR. ASKIN: Correct. 8 agent present to interview him fully, develop that record, and
9 THE COURT: Those are elements, So, It's 9 then determine If it's even remotely close whether or not it's
10 exculpatory. If this person said he only distributed 600 10 a Brady issue, in which case we would turn it over, or if
11 grams in the conspiracy, then wouldn't that be Brady? 1 we're going to -- or if It's a Jencks issue, it's not Brady
12 MR. ASKIN: Yeah, It would -- I'm sorry, yes, it 12 butit's fencks, we're going to Use him, turn it over, and we
13 would, I think it would. So, here's the thing. This is where 13 would do so as soon as possible.
14 we're in a little bit of a box here, too, and perhaps we can 14 But right now I'm in the unenviable position that T
15 just, I don't want to say kick the can down the road, but 15 don't really have a full interview of this witness, And the
16 defer this to a different date, giver the fact that if Mr, 16 Court might wonder, well, why is that? Well, T don't want to
17 Ellis were to be gaing to be called by the Government, he 17  getinto toe much of the Government's strategy and tactics,
18  wouldn't be the first witness, the second witness, the third 18  butl didn't really, prior to coming in here today, I didn't
19  witness. Itis going to be a while. 19  really -- I wasn't leaning towards calling this guy. Sop --
20 And here is the thing, Judge. Let's assume he was 20 THE COURT: Do you have a plea agreement with him?
21 fully interviewed and it's unclear, we would err on the side 21 MR. ASKIN: We have plea agreements that have been
22 certainly of any Brady issue of turning it over, we haven't 22 sent out to him as proposed plea agreements. None of them
23 fully debriefed this guy, and I have my notes from the 23 have been signed and returned at this point, although that may
24  interview of him, the first interview of him, and I believe a 24 happen shortly.
25  draft 302 that I don't believe was finalized, maybe it was and 25 THE COURT: All right. Mr. Madden.
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1 MR. MADDEN: I'm sorry, Mr. Eflis sent a letter to 1 MR. ASKIN: She is another witness who has been
2 my dient saying I'm going to testify, I'm geing to plead. 2 interviewed. Ihaven't taken & close look at it. I'll take a
& The Government has taken statements from him and talked to 3 close look at that. We hadn't intended to call her, at least
4  him. I'm just asking for those 302s. I know they're saying 4 atthis point. So, to me it didn't seem to me to be a Jencks
% they're not finished. Finish them, get them to me. We're 5 issue. With respect to the Brady issue, 1 guess I'll just
& opening tomorrow. & have to review her interview, same thing, and just make sure
7 THE COURT: All right. Well, there's two issues 7 there's nething in there that would appear to be anything
B here. A, if you're aware of Brady information in writing or 8 cdose to Brady, Ifitis, we'll turn it over in a letter.
¥ an oral statement by this Mr. Ellis that's fairly g MR. MADDEN: Thank you.
10  characterized as Brady, you should tum it aver now and not 10 THE COURT: AM right. Now, let's fix the schedule
11 wait for a determination as to whether or not he pleads 11 for production of Jencks. I think my standard order says one
12 guilty. 12 thing. I think it says three days before trial, actually.
13 MR. ASKIN: Right. 13 Do you have my standard pretrial order?
14 THE COURT: Or and/or cooperates. I'm not going to 14 I suppose it could be three days before the witness.
15  obligate the Government to turn over Jencks uniess -- untl 15 What's the Government's offer to the defense and the Court
16 they determine that they intend to call him, but don't tel! 16 concerning the production of Jencks?
17  the defense and me the night before that you intend to call 17 MR. ASKIN: Judge, I think that, and I would ask that
18  him because if you signed him up and he's a cooperator and 18  this be the case, that I think three days before the witness
19 he's on your list and you think there's some chance you're 19  testifies would be appropriate, keeping in mind that the
20 going to call him, then I think you should include it in 20  Government's primary Jencks witnesses and all this Jencks
21 your -- some kind of rolling Jencks disclosure here so there's 21 production for the people that we're clearly going to call has
22  adequate time to prepare. 22  already occurred and it occurred menths ago. So, we're only
23 MR. ASKIN: Agreed. I don't think that will be an 23 talking about a firmited number of witnesses. And we're in a
24 issue, but the Court raises the point of the potential Brady 24 position where we don't even know -- these people are sort of
25 issue. 25  like the, you know, to make a sports analogy, they're sort of
United States Districf Court United Stafes Disirict Court
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1 THE COURT: In your notes, if he said T den't think 1 the bench players that may not be called. They're not the
2 those guys distributed more than 600 grams, if he made that 2  starters. So, we haven't even made those determinations. So,
3 statement and you heard it or an agent heard it, it's within 3 Ithink it would be inappropriate for the Court to order us to
4 your knowledge or certainly if -- It doesn't matter if it's 4 turn it over pretrial. That being said --
5 written down or not, it's an orel statement, you're aware of 5 THE COURT: I'm sorry. My Rule 16 order.
6 it, send him a letter disclosing that. If that didn't happen, [ MR. ASKIN: That being said, I do think it is prudent
7 then there's nothing to disclose. If there's something that's 7 for the Gavernment to engage in a practice, although not
8 arguably Brady, you should tumn it over now. & required by law, of turning it over at least, what is that, 72
9 MR. ASKIN: Yes, your Honor, Agreed. I'm going to 9  hours in advance, so that they have an opportunity, a fair
10 review today -- Il review the 302 that was drafted to date, 10 opportunity. We're very mindful of that. We don't want to
11 Idon't know If it's draft or final, but I don't think it 11 dump anything oh them in the last minute where they're not
12 matters for purposes of Brady. 12  prepared. We're going to try to avoid that.
13 THE COURT: It doesn't, 13 THE COURT: All right. Mr. Madden. Go ahead,
14 MR. ASKIN: And I will review my own personal notes 14 consult.
15 which I have in the file with respect to that. If there's -- 15 MR. MADDEN: T'm curious as to how scon ahead of time
16 we'll make Mr. Danilewitz, myself and the supervisor will make 16  Judge Irenas required it to be tumed over. 1 mean, in some
17  the determination, and if it's even close to Brady, we'll turn 17 ways he already ruled it all to be turned over.
18 itoverin & letter to Mr. Markowitz and Mr. Madden. 18 MR. ASKIN: Judge, I can tell you that we went
19 THE COURT: Ali right. 19 through that with Judge Irenas extensively and he turned to me
20 MR. MADDEN: I'm sorry. Your Honor, there's one 20  and he tumed to the defense, induding I think when Mr.
21  cther witness, potential witness I don't know If there's any 21 Madden and Mr. Markowitz were present, and said that I am nat
22 kind of Brady stuff on. Ambrin Qureshi, Am I saying that 22 required -- I cannot by law order the Government to tum it
23 right? 23 over, which is a classic thing, I don't have -- the law is
24 MR. ASKIN: Oh, Ambrin Qureshi, 24 very clear on this. However, Mr, Askin, I'd like you to tumn
25 MR. MADDEN: Thank you. 25 it over as soon as possible so that we don't have delays in
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1 thetrial. It is the same song and dance on both sides. And 1 Derry had nothing to do with the conspiracy.
2 I, like I'm stending here today, said Judge, we'll do that 2 THE COURT: Mr. Derry.
3 within the bounds of security. There have been very -- there 3 DEFENDANT MYKAL DERRY: I mean --
4 are very much security concerns here that are even beyond the 4 THE COURT: I know, I know you have your dispute with
5  average drug case. 5§  Mr. Askin, but I don't want It boiling over in the courtroom.
6 We've had situations, Mr. Rosario goes to the police, 6 DEFENDANT MYKAL DERRY: All right. You got it, your
T they try to kill him. We had situations where one of our 7  Honor.
8 informants, after tapes were turned over in this case, reports 8 THE COURT: All right. Thank you, sir.
9  to the detectives that he was beat up because you got Koose 9 DEFENDANT MYKAL DERRY: I'll wait.
10 jammed up, Koose being a -- Koose being a nickname for Mykal 10 THE COURT: Mr. Derry, we're not done yet.
11 Derry. So, we have some very serious security concemns. 11 DEFENDANT MYKAL DERRY: All right.
12 In addition, your Henar, throughout the pendency of the 12 THE COURT: All right.
13 pretrial matters in this case, we have witnesses, including 13 Anything else, Mr. Askin?
14 Kareem Young, the cooperating withess, saying that Mr. Mykal 14 MR. ASKIN: Your Honor, I can't think of anything
15  Derry engaged in a pattern of essentially intimidation of 18 further at this time.
16  people to try to get them not to plead guiity, and even to not 16 THE COURT: All right. I've issued my rulings. The
17  cooperate, not even to plead guilty because that would be 17 Govemment will submit an order,
18  helping the Government. 18 Mr. Derry --
19 So, we have a pattern in the Government's view, in my 19 DEFENDANT MYKAL DERRY: I apolegize, your Honor.
20 mind when I'm making these decisions, of security concerns, 20 THE COURT: All right. We don't need that. You
21 actual violence towards Government witnesses, including an 21 don't need it. It's nota good situation. You've been very
22 attempt to kill one witness in a stata version of this case, a 22  respectful and calm during the proceedings before me. It'sin
23  related state case, the Rosario matter, one, after we tumed 23 your best interest. I hope you will continue to do so.
24  over Rule 15 discovery, a beating up by Individuals believed 24 DEFENDANT MYKAL DERRY: I apologize.
25  to be associated by Mykal Derry in Atlantic City of one of our 25 THE COURT: You're well represented. The fight will
United States District Court United States District Court
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1 informants, and a pattern, according to the cooperating
2 witness, Kareem Young, of trying to intimidate guys who were ‘0
3 in custody at the Federal Detention Center into not
4 cooperating With us, not even pleadlng gmlty h1:37 2 be fought. The evidence will bs presented, and the Jury will
R1:37 2 do what the jury -- I nead to Presida over a fair trial, and I
5 S0, I'just want the Court to have that background of - )
hiz37 3 need your help and tooperation to do it. Okay?
6 the decision-making process that I'm engaging in. That being hi:a7 P} DEFENDANT MYRAL DERRY: You got it.
7 said, there are security things that are in place and can be ha:37 5 TEE COURT: Al1 Tight. Sir, thank you.
8 putin place, and I think three days or more before the 137 € PEFENONNT MYKAL DERRY:  Thank you.
. . [11:37 7 THE COURT: I guess we're done. We'll see ¥ou
9 witness hits the Stand' if they are going to be called to P1:37 8 tomorrow murning at 9:15. The jury will be here at 9230,
10 testify, is an appropriate order. hiiss 8 THE DEPUTY COURT CLERK: Nine o'clock,
11 THE COURT: All n‘ght. WE", it's not unceinmeon for h1:37 10 THE COURT: Or nine o'cleck. We'ra atarting at 9:00,
12 me to issue such an order. I don’t know what Judge Irenas did [ 1 K% MK Ohy wa're stazting st 81007 okay.
fL1:37 1z TEE COURT: Yes. I'm s0rry. We're starting at 9:0p.
13 in this particular case, but three days, I can't order any Baias 13 ¥H. RSRIN: A1l right. So, we'll be here before
14  more, and I think it's fair under the circumstances, it's a 1.3 14 5:00, your Eonor.
15 very typical time frame for such disclosure. 2:38 15 TEE GOURI: Yes, B:d5.
. h1:38 18 MR. ASKIN: A1l right. Thank you.
16 Mr. Madden, Mr. Markowitz, do you have any argument in Laess . THE ComT:  Very good.
17  that regard? 1:3m 14 TEE GEPUTY COTRY CLERK: All rise.
18 MR. MADDEN: Ne, your Honer. i1.38 18 {Proceedings concluded at 11338 a.m.)
19 MR. MARKOWITZ: No, your Honor. ::
20 THE COURT: All right, Three days before a witness. 22
21 Al right. What else? 23
22 MR. MADDEN: I have nothing else. =
25
23 THE COURT: Mr. Markowitz.
24 MR. MARKOWITZ: Nothing else, your Honor.
Uniteq States District Court
25 DEFENDANT MYKAL DERRY: Pat, for the record, Malik Camden, NJ
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U.S. Department of Justice
United States Attorney

District of New Jersey
Patrick C. Askin 401 Market Street, Fourth Floor
Assistant United States Attorney Carden, New Jersey 08101
patrick gskin@usdof.gov (856) 757-523]1
FAX (856) 9684917
September 28, 2014

VIA ELECTRONIC MAIL
(To all non-sentenced Derry defendants)

Re: U. 8. v. Mykal Derry et al (Dirty Block drug case).
Dear Counsel:

On September 8, 2014, the government interviewed a potential witness who knows Mykal
Derry and all of the “Group One” defendants in the pending case- U.S. v. Mykal Derry, et al,
Criminal No. 14-050 (JEI). The witness was involved in distributing heroin with Mykal Derry in
the Stanley Holmes housing complex in Atiantic City.

The witness provided information in response to questions by the government’s counsel
-and agents. During the meeting, the witness indicated that he/she knew Raymond Mack, Kareem
Bailey and Lamar Macon to be drug dealers associated with Mykal Derry, but had no knowledge
of these defendants receiving heroin from Mykal Derry. The witness did indicate that he/she
knew that Mack, Bailey and Macon were selling cocaine/crack cocaine in and around the Stanley
Holmes housing complex in Atlantic City. The witness also told the government’s counsel and
agents that Kareem Bailey, in addition to selling cocaine/crack cocaine, did distribute heroin on
several occasions but it was the witness’ understanding that these quantities of heroin may have
been coming directly from Bailey’s mother, Audrey Bailey.

The witness told the government’s counsel and agents that he/she had seen two different
guns stored inside a “trap house” used to store and distribute heroin in the 200 block of Rosemont
Place inside the Stanley Holmes housing complex. The witness described one of the guns as a
black .45 caliber (semi-automatic) handgun. The witness saw the gun in a cabinet in the kitchen
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area of the residence. The witness indicated that guns were not routinely out in the open or
displayed inside this residence while the witness was present.

The interview of this witness was not completed and the government’s counsel is
attempting to reschedule another proffer to complete the interview sometime this week and will
then ask the assigned agents to draft a report of the interview (FBI “302” report). The
government’s counsel did not have time to ask the witness to provide detailed information about
other defendants and unindicted co-conspirators and did not complete the questioning of the
witness with respect to defendants Raymond Mack, Kareem Bailey and Lamar Macon.

At one point in the interview, before discussing the role of many of the defendants and the
witness’ knowledge of their criminal activity and associations, the witness asked AUSA Patrick
Askin if “we could just downplay some of these guys,” in an apparent reference to defendants in
the Group I trial group and other Dirty Block defendants. The witness then said something about
“you got the main guys” in reference to Mykal Derry, Shaamel Spencer and possibly unnamed
others.

The witness has entered a guilty plea and is awaiting sentencing before Judge Irenas on a
charge of conspiracy to distribute and PWID 100 grams or more of heroin, contrary to 21 U.S.C
Sections 841(a)(1) and 841(b)(1)(B) and in violation of 21 U.S.C. Section 846. The witness
remains represented by counsel.

A copy of the plea hearing transcript and a copy of the FBI report of interview (302 report)
will be obiained by the government when they are available and will be provided to defense
counsel. The government is not disclosing the witness’ identity at this point because the witness
has provided incriminating information to the government about some of the defendants charged
in the case (which is not required to be disclosed at this point by the Jencks Act) and as a result,
may be subject to threats, intimidation and retaliation. The government is trying to strike a balance
between the absolute need to meet the governments’ ongoing discovery obligations under Brady
and the Standing Order of the Court and the need to protect witnesses from intimidation, threats
and physical danger from defendants and/or associates of the defendants who may attempt to
silence the witness or improperly influence their testimony.

Please feel free to contact me to discuss the situation and with any requests for additional
disclosures with regard to this witness. To conserve prosecutorial, judicial and defense resources,
I would encourage you to contact me before filing any motions requesting additional disclosures
with regard to this witness, to see if the parties can resolve the issues without a ruling and order
from the Court.

Thank you for your time and attention to this matter.
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By:

Very truly yours,

PAUL J. FISHMAN
United States Attorney

/s/Patrick C. Askin
PATRICK C, ASKIN
Assistant U.S. Attorney
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U.S. Department of Justice

United States Attorney

District of New Jersey
PAUL J. FISHMAN CAMDEN FEDERAL BUILDING & (1.8, COURTHOUSE 856.757.5026
United States A torney 401 Market Streev, 4" Fioor Fax: 856.968.4917

Post Office Box 2098 . Justin danilewitz@usdof.gov
Justin C. Danilewitz Camder, New Jersey 08101-2098

Assistant United States Attorney

December 30, 2016

Joshua Markowitz, Esq.

Gregory J. Corcoran, Esq.
MARKOWITZ O’DONNELL, LLP
3131 Princeton Pike

Bldg. 3D, Suite 200

Lawrenceville, NJ 08648

Re:  United States v. Malik Derry et al., Crim, No. 14-50 (NLH)
Dear Counsel:

As a follow up to our discussions and correspondence, including Mr. Gross® letter to the
Court of December 20, 2016, we are enclosing the following materials:

* Ex. 1-FBI 302 report of a November 2013 interview of Laquay Spence; and
* Ex.2-FBI 302 report of a March 2016 interview of Franklin Simims,

These materials supplement our previous disclosures of the FBI 302 reports of interviews of Jodi
Brown and Ambrin Qureshi.

As you know, our disclosure of these materials to you is subject to our agreement that
they are for “attorneys’ eyes only.” Furthermore, this disclosure should niot be understood as a
concession on the part of the United States regarding the status of these materials as Brady
materials or, for that matter, that they are discoverable under any other applicable statute, rule, or
case law.! Indeed, we are confident that they are not discoverable materials, but are nonetheless
sharing them with you due to their potential relevance to your pending Rule 37 motion — i.e.,
merely because of the witness’ statements regarding their limited knowledge of the reasons for
the murder of Tyquinn James, and/or who perpetrated the homicide.

'For example, Exhibit 2, contains information that was only obtained after the trial that
ended in August 2015.
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Should you wish to discuss this matter further, kindly let us know.

By:

PAUL J. FISHMAN
United States Attorney

/8/ Justin C. Danilewiiz
JUSTIN C. DANILEWITZ
PATRICK C. ASKIN
Assistant U.S. Attorneys
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

UNITED STATES OF AMERICA
CRIMINAL MNUMBER:
1:14-cxr-00050-NLH
MYKAT, DERRY, MALTK DERRY,
Jury Trial
Defendants.
Mitchell H. Cohen United States Courthouse
One John F. Gerry Plaza
Camden, New Jersey 08101
Tuesday, July 7, 2015
BEFORE: HONORABLE NOEY 1I.. HILIMAN
UNITED STATES DISTRICT COURT JUDGE
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(In open court at 8:59 a.m.)

(Defendants present.)

THE COURT: All right. Please be seated. Mr.
Madden, Mr. Markowitz, do you need a minute with your clients?

MR. MADDEN: No, we're good. Thank you.

THE COURT: All right. Let me just mention a few
things and then I'll hear any issues that you want me to
address.

The jury is ready to go. They haven't been sSworn, so
the first thing will be to swear them. I've given them
notepads. We had an understanding they would have notepads
and pens.

I'm going te have counsel just introduce themselves
again, each individually. It's been some time, so just for
orientation purposes. 1 assume there's no objection to that,
And then I'm going to give them my preliminary instructions
again. Probably take about five minutes, 10 minutes, five to
10 minutes. I just think the length of time that's passed, it

would be appropriate just to remind them of general

principles.

From now forward, as I indicated, there's no need te 10
an all rise for me when I come in and out of the courtroom.
On breaks, 1'll be coming in and out. The all rise will he

for the jury from here on in.

And 1 think there was something else I wanted to raise

United States District Court )
Camden., NJ



Ly N~

® N o U

10
11
12z
13
14
15
16
17
18
19
20
21
22
23
24
25

624

with you, but I guess that's all I can think of now.
Mr, Madden?

MR. MADDEN: If I may, your Honor. We have an
agreement on the limiting instruction as far as the drug
trafficking, calling it the Derry drug trafficking
Organization or whatever it is. Tnitially I thought after
opening, but if you're going to give limiting instructions,
maybe it will just flow better to read that at that time, too.

THE COURT: Makes sense. Any objection to that?

MR. ASKIN: ©No, your Honor. And Mr. Danilewitz
drafted this limiting instruction, typed it up, and we went
over it with counsel this morning. They had a couple of minor
changes that the Government agrees to, and with those edits
made on the document, because we den't have time to go
upstairs and type it, I think we're all in agreement on what
the limiting instruction should be.

THE COURT: All right. Do you want to give that to

me?
MR. ASKIN: Yes, if I might approach, your Honor.
THE COURT: Yes. Thank you very much.
MR. ASKIN: Thank you.
THE COURT: Al right. Very good.
Mr. Danilewitz, you'll give the opening for the United
States?

MR. DANILEWITZ: Yes, your Honor.
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THE COURT: And how long do you expect to be?

MR. DANILEWITZ: Your Honor, I anticipate it will be
between an hour and an hour-and-a-half approximately.

THE COURT: Okay. All right. We do tend to take a
break. We'll see how the timing goes. All right.

And Mr. Madden?

MR. MADDEN: I will not be an hour-and-a-half. Is
that what you're asking?

THE COURT: Yes.

MR. MADDEN: I don't have anything. I'm just
standing up.

THE COURT: How long do you think for timing
purposes?

MR. MADDEN: ©Not very long, 15 minutes.

THE COURT: Mr. Markowitz?

MR. MARKOWITZ: Same, your Honor.

THE COURT: All right. Will you be prepared to go
right after my preliminary remarks?

MR. DANILEWITZ: I will, your Honor, ves.

THE COURT: All right. Very good.

MR. MARKOWITZ: Patrick, did you need to see us?

MR. ASKIN: Oh, yes, T did want to -- your Honor, if
we're now at the issues that we want to bring up with the
Court, can I talk to counsel for one minute?

THE COURT: Yes.
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(Brief pause. |

MR. ASKIN: Your Honor, two preliminary matters that,
I appreciate the Court's opportunity for me to speak with
counsel, two preiiminary matters that I discussed with counsel
and I'd like to bring up with the Court.

Cne is sequestration. I think the parties are jointly
asking for sequestration with the caveat that the Government
be permitted, and counsel has no objection to this, to have
Special Agent Christcpher Kopp remain in the courtroom, and

his co-case agent, Special Agent Sean Yan, be permitted to go

in and cut of the courtroom, who is handling all of our
physical evidence and physical exhibits. And ccunsel has no
objection to that. Other than those two Government case
agents, the Government is moving for sequestration. T
understand the defense is moving for sequestration as well.

THE COURT: a1l right. Mr. Madden?

MR. MADDEN: I'm sorry. We have no objection to
Sequestration, Judge, and we have no objection -- did you
bring up --

MR. ASKIN: The two agents, right.

THE COURT: The two agents.

MR, MADDEN: TNo objection.

MR. MARKOWITZ: Nor do i+ your Honor.

it COURT: All Fight. Thank you for your agreement.
ME. ASKINW: With tespect Lo the Court's reguest
000412
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vesterday for a list of the Government's witnesses or like a
narrowed list of the true witness list of the Government's
witnesses, 1've gone over this with Mr. Madden and

Mr. Markowitz. I don't think we're able to reach an actual
agreement on it, but T wculd like to bring this up with the
Court.

Mr. Danilewitz and I researched the case law on this
for the Government last night, and certainly we'll comply with
whatever the Court tells us to do, but we'd like to bring this
up.

In a non-capital case, as the Court is aware of, the
defense is not entitled to a witness list. &aAnd I don't bring
this up as a matter of sort of prhilosophy cor for the sake of
argument but because there have been very real documenting in
the Government's anonymous jury motion which led Judge Irenas
to impose an anonymous jury or to hold that there should be an
ancnymous jury and impose with that very specific security
constraints or procedures that this Court has adopted. There
has been a pattern of intimidation, violence towards
witnesses, attempts to get at witnesses, attempts to obstruct
the process at a lot of turns, if not at every turn,

And while I implicitly trust Mr. Madden and
Mr. Markowitz, you know, the defendants may kehave; they may
not. They may -- you know, the best predictor of future

as we all know is past behavior, and I have my
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concerns.

To give the Court a witness list and have that shared
with the defendants would highlight -- particularly given that
there were, 95 percent of these people testified at the first
trial, would highlight individuals that are cooperators or I
should say potential cooperators the Government may or may not
call. And the Government has already agreed to a procedure
with the Court and with defense counsel of providing Jencks
material on any witness we decide to call, you know, to refer
te the cooperators three days or 72 hours before that witness
hits the stand. 2And --

THE COURT: Why doesn't the witness list mirror the
Jencks production? Just disclose to me and the other side --
obvicusly, the disclosure of Jencks is a -- is an
acknowledgment of your intention to call them, right?

MR. ASKIN: Yes. So, in other words, we could take
off the witness list the people that we haven't produced
Jencks yet for and we haven't decided on?

THE COURT: And add them three days before their
testimony.

MR. ASKIN: ©h, then that's a non-issue, although we
Wwill have to modify this. Because we thought the Court wanted
us to put on there everyene that you're --

THE COURT: Well, I prefer it, but it seems to me

that it doesn't prejudice the Government or raise any
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additional security concerns to have a list that mirrors the
Jencks production.

MR. ASKIN: I completely agree with the Court on that
point and that would sclve our security concerns and then we
will have to produce, hey, we're going to call these other
witnesses three days in advance of calling them.

THE COURT: I just -- you know, my job, part of my
jokb here is case management, moving the thing along. I like
to know who 1s your next witness, how long are they going to
be, blah-blah-blah-blah, fiil the day.

MR. ASKIN: Understocd.

THE COURT: That's part of what I do.

MR. ASKIN: Understood, yeur Honor, understood. I'm
just --I'm just trying to sort of balance that with the
security concerns that the Government has, but the Court has
come up with a good suggestion that I'm okay with because
you're right, it doesn't cause us any security concerns. But
we would have to just maybe at a break retype this or delete
some names from there that Jencks production has not been made

Vet namber ohe, and numbe T these are potential

cooperalors that we may never call.

THE COURT: That's fine. Mr. Madden, any objection

MR. MADDEN: ©No, your Honor. Thank you.

THE COURT: Mr. Markowitz?
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MR. MARKOWITZ: No, your Honor.

THE COURT: All right. That seems to be a fair
sclutiocn.

MR. MADDEN: Yes, your Honor.

THE COURT: &l11 right. What else?

MR. ASKIN: One other thing to put on the record.
Yesterday we had ~- we discussed at length on the record an
interview of Tyrone Ellis that was conducted, which was an
initial, very limited in time interview, and the defense was
requesting that we produce the 302 of that interview. I said
it might be a draft 302. It is a draft 302 prepared at our
request about a year after the proffer, because I don't
believe the agent was going to prepare it because it was never
completed.

We did produce that, and because the document is so
incomplete, we took the unusual step of not only giving them
the draft 302 but giving them the agent's rough notes, which
you normally don't do without in camera inspection, and also
giving them my notes as the Assistant U.S. Attorney conducting
the proffer with Special Agent Kopp. So they have all of
that.

It's been redacted but only in the fashion of family
members, addresses, Social Security numbers, and other stuff
Lo protect the security of individuals involved. They have

all that. I wasn't able Lo, you know, deal with this and
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figure it out until very late last night. Before midnight
last night I e-mailed it to them with an e-mail, and they have
those redacted documents that I have encouraged them if they
have any questions to contact me with respect to that.

But we are not -- we sent the e-mail saying that we
don't concede that any of this is required by Rule 186,
required by Jencks, or required by Brady at this point, and
reserving certain rights that we have. But nevertheless, in
an abundance of caution, based on their reguest, the Court's
comment te me if it involves quantity or some vague references
to quantity in there, I figure just turn it over. So I just
want to put on the record that they have that.

THE COURT: I view that as a wise course and
appreciate you doing it.

Mr. Markowitz, Mr. Madden, do you have any conmments?

MR. MARKOWITZ: No, your Honor.

MR. MADDEN: No, your Honor.

THE COURT: All right. Let's just take a five-minute
break, get ready to go, and then we'll go -- 1if you could
finish by 11:00, that would be helpful. We'll take a short
break then, and then rough timing ought to be right up to
noon, and then we'll take a lunch break, and vou'll have vyour
first witness ready to go at one o'clock.

MR. MADDEN: Thank you, your Honor.

MR. DANILEWITZ: We will, your Honor.
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MR. ASKIN: Thank you.
THE COURT: a1l right. Five-minute break.

MR. MADDEN: Thank you, your Honor.

(Recess at 9:2¢6 a.m.)

{In open court at 9:29 a.m.,)

THE COURT: Al}l right. Are we ready to proceed?

MR. DANILEWITZ: Thank you, your Honor.

THE COURT: Are we going to have a chair for you, Mr.
Danilewitz?

MR. DANILEWITZ: Yes., Thank You, your Honor.
Although T will be doing a lot of standing.

THE COURT: A1l right. Very good. We're ready for
our jury.

THE DEPUTY COURT CLERK: All rise.

{(Whereupon the jury entered the courtroom. |

THE COURT: All right. Thank you, blease be seated.
Good morning.

RESPONSE: Good morning.

THE COURT: Welcome back. It's been a little while.
We'll go over that in a moment .

The first order of business is to have you sworn.
Ms. Novoa.

THE DEPUTY COURT CLERK: Piease stand, raise your

right hand. Do you solemnly swear that you will well and

truly try a true deliverance making the case now on trial and
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render a true verdict according to the law and evidence so
help you God?

RESPONSE: Yes.

THE COURT: All right. Thank you, please be scated.

All right. It has been a while, so I thought it would
be a good idea just to have counsel introduce themselves, and
then I'1ll give you -- go back over the preliminary
instructions that I gave you last time. I'm sure you remember
them, but they are important, and we'll repeat them just for
orientation -- for purposes of orientation.

All right. If T could have counsel introduce
themselves and anyone associated at their table.

MR. ASKIN: Yes. Thank you, your Honor. Good
morning, ladies and gentlemen. 1I'm Patrick C. Askin,
Assistant U.S. Attorney, and with us at counsel table is
Special Agent Christopher Kopp from the FBI, and at the back
table is our paralegal, Patrick Darragh.

I'll let the other attorneys at our table introduce
themselves. Thank you.

MR. DANTLEWITZ: Good morning, ladies and gentlemen.
Asslistant U.S. Attorney, Justin Danilewitz, for the United
States.

MR. MALLQUT-BURGCS: Good morning. Edmund
Mallgui-Burgos, Special Assistant United States Attorney, for

the United States.
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THE COURT: All right. Gentlemen, good morning.

Mr. Madden.

MR. MADDEN: Good morning. My name is Robert Emmett
Madden, and I represent Mykal Derry.

MR. MARKOWITZ: Joshua Markowitz and I represent
Malik Derry.

THE COURT: All right. Welcome and good morning to
you as well, gentlemen.

All right. Now that you have been sworn, I am going to
give you a repeat of the preliminary instructions that will
help you -- help guide you in vour participation in this
trial.

As I told you previously, it is your function in this
case to decide the issues of fact. Your decision on the
issues of fact is to be based solely on evidence. Nething T
say is evidence and nething any of the lawyers say is
evidence. Questions by themselves are not evidence.
Objections are not evidence. Testimony that has been excluded
or which you are told to disregard is not evidence.

The evidence consists of the swoern testimony of
witnesses and of the exhibits which will be received in
evidence for your consideration. Alsc in some instances there
might be facts the lawyers agree to or facts which I will
instruct you tec find.

Now, there are two kinds of evidence, direct and

| . Uuuz{ﬂ)‘a—
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circumstantial. Direct evidence is direct proof of & fact,

such as testimony of an eyewitness. Circumstantial evidence
is proof of facts from which you may infer or conclude that

other facts exist.

I will give you further instructions on these as well
as other matters at the end of the case, but have in mind that
you may consider both kinds of evidence,

Now, how do you decide what tc believe and what not to
believe? Listen to the witnesses, watch them and observe
them, then decide whether you believe or disbelieve them the
same way you decide such questions in your ordinary life. Did
they know what they were talking about? Were they candid,
honest, open and truthful? Do they have a reason to falsify,
exaggerate or distort their testimony? Use your common sense
and good judgment to evaluate their testimony based on all the
circumstances.

Noew, it's very important that you keep an open mind
throughout this case. Do not form any Jjudgments until the
evidence is concluded and the case is submitted to you.
Remember that the evidence comes in step by step. First a
witness testifies on direct examination. When he or she has
finished, the other side has a right to cross-examine him or
her. And I allow what's called redirect and recross, 50 each
will have, if they choose, two rounds of questiconing for each

witness.
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First the Government presents its evidence, then the
defendant has an opportunity to present evidence. Remember
that there may be two or more sides to any story. You will
not be in a position to form any judgment as to what you
believe until you have heard all the evidence in the case.

Now, please be sure that none of your friends or
relatives are present in the courtroom without my knowledge.
It is particularly important that you do not hear from them
what happened during those times that ¥ou were not in the
courtroom, and also that you do not discuss with them what
happened when you were present. If at any time you see a
friend or relative come into the courtroom, you should be sure
to send a note to me through the clerk, through Ms. Novoa, at
the first opportunity.

Now, during the course of the trial, and we will be
here for a while, do not discuss the case among yourselves or
with any other person. You will discuss it among yourselves
only after all the evidence is in and the case is given to you
to discuss and decide in the jury room. Until then, keep your
impressions to yourselves. Do not read anything that might be
in the newspapers about this case or on the Internet, stories
or articles about anyone involved with it. Do not watch or
listen to any media, television, radio news Programs or
reports about the case. Do not allow anyone to speak tc you

about the case. Do not do any research or investigation on
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your own about the case. Do not use a computer, cell phone,
other electronic devices or tools of technology while in the
courtroom or during deliberaticons. These devices may be used
during breaks or recess -- recesses for perscnal uses, but may
not be used to cbtain or disclose information about this case.
You may not communicate with anyone about the case on your
cell phone, through e-mail, BlackBerrys, iPhones, text
messaging or on Twitter or through any blog or website,
through any Internet chat room or by way of any social
networking websites, including Google Plus, Facebook, MySpace,
Linkedin, YouTube, all those different media sites, social
media sites. You may not use any similar technology of social
media, even if I have not specifically mentioned it.

Now, I menticned before, let me take a moment to
explain to you that the attorneys and parties, witnesses are
not supposed to talk to jurors outside of these formal
proceedings in the courtroom, even to offer a friendly
greeting. So, if you happen to sece any of them outside of
this courtroom, they will and should ignore you. Please don't

take offense. 'They wWill on be acting properly by doing

Now, in a few minutes, you'll hear the opening
statements. These statements are not evidence. They serve no
purpose other than to give vou an idea in advance of the

evidence, what the lawyers expect you to hear from the
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witnesses. These statements permit the lawyers to tell you a
little bit about what the case is all about, but oniy the
evidence comes from the witnesses and the exhibits.

In this regard, you may see on certain government
exhibits or hear from counsel or certain Government witnesses
references to the Mykal Derry drug trafficking organization or
to the Mykal Derry DTO, or references to Mykal Derry as the
leader of those entities. Those references do not establish
the existence of a conspiracy or the membership cf a
conspiracy if one exists. The ultimate questions regarding
the existence of a conspiracy as alleged by the Government in
the indictment and its membership, if any, are for you, the
members of the jury, to decide based upon oniy the evidence
admitted during the course of the trial.

After the opening statements, you will hear the
testimony of witnesses. 2as I said, each witness will give
direct testimony, then he or she may be cross—-examined by the
other side, and sometimes there will be, as T indicated,
redirect and recross-examination.

After all the evidence has been received, the lawyers
wilil then have an opportunity to sum up or give what are
called closing arguments. They may review the evidence and
make arguments to you as to what conclusions they think you
should or should not draw from the evidence of each.

Remember that those summations again are not evidence,

L
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but only argument.

And then after those summations, I will instruct you on
the law. Follewing my instructions, you will go into the Jjury
rocm, review all the evidence, review the exhibits which have
been received in evidence, and discuss the evidence among
yourselves. Based on that evidence and your discussions of
it, you will determine your verdict.

Now, finally, let me clarify something you may wonder
about later. During the course of the trial, I may have to
interrupt the proceedings to confer with the attorneys and the
parties about the rules of law that should apply here or which
do apply here. Sometimes we will talk here at the bench, but
some of these conferences may take time. So, if it is going
to be lengthy, as a convenience to you I will excuse you from
the courtroom and yocu'll simply go into the jury room. I will
try to avoid, and I can tell you the lawyers have worked hard
in advance of trial, to minimize these things, but sometimes
things happen at trial that we can't anticipate. We really
try to avoid such interruptions as much as possible, but
please be patient if the trial seems to be moving slowly.
Conferences often save time for all of us.

At times they will be at sidekbar. You will hear the
white noise machine. You all remember the white noise
machine. Please don't try to listen to what happens at

sidebar.
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Now, we've given you the notepads. If you wish, you're
not required, but if you wish, you may take notes during the
presentation of evidence, the summations of attorneys at the
conclusion of the evidence, and during my instructions to you
on the law. Remember that these notes are for your own
personal use. They are not to be given or read to anyone
else. As you see, we have a court reporter here and other
court reporters will be taking down the proceedings. They are
quite competent, T can tell you. They are transcribing the
testimony during the course of the trial, but you should not
assume that transcripts will pe available for your review
during your deliberations. So it is important that you pay
attention.

Nor should you consider notes that you or your fellow
jurors may take as a kind of written transcript. Instead, =as
you listen to the testimony, keep in mind that you will be
relying on your recollection of that testimony during your
deliberations.

Now, here are some of the more specific points to keep
in mind about note taking. Note taking is permitted, not
required. Each of Yyou may take notes. No one is required to
take notes. Be brief, do not try to summarize all the
testimony. Notes are for the purpose of refreshing vyour
memory. They are particularly helpful when dealing with

things like measurements, times, distances, identities and
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relationships.

Overuse of note taking may be distracting. You must
determine the credibility of witnesses. You must observe
their demeanor, the appearance of each perscn on the witness
stand. ©Note taking may not distract you from that task. If
you wish to make a note, you need not sacrifice the
opportunity to make important observations. You may make your
note after making such cbservations.

Do not use your notes or any other jurer notes as
authority to persuade fellow jurors. 1In yvour deliberations,
give no more and no less weight to the views of a fellow juror
just because the juror did or did not take notes. As T
mentioned earlier, your notes are not official Lranscripis.
They are not evidence and they are by no means a complete
outline of the proceedings or a list even of the highlights in
the trial. They are valuable, if at all, only as a way to
refresh your memory.

Your memory is what you shculd be relying on when it
comes time to deliberate and render your verdict in this case.
You, therefore, are not to use your notes as authority to
persuade fellow jurors cof what the evidence was during the
trial. Notes are not to be used in place of the evidence.

Now, do not take your notes away from the Court.

Please leave vyour notes in the jury room and they will be --

Ms. Novoa will give you instructions about the proper handling

L
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and securing of those notes during the course of the trial.

Now, at the conclusion of the trial, as part of ny

tfinzl instructions, T will give you in detail what the
Government must prove in order to convict the defendants. For
the moment, I will ask you to remember throughout the trial
that the defendant is presumed innocent and the Government has
the burden of proving guilt beyond a reasonable deubt. The
indictment against the defendant is only an accusation and nct
proocf of guilt or anything else. The defendant, therefore,
starts out with a clean slate.

This burden of proof beyond a reasonable doubt is
different than the burden imposed on the plaintiff in a civil
case and is on the Government until the very end of the case,
and T will tell you more when T instruct you at the conclusion
of the trial concerning this burden.

For the moment, I will just say that this burden means
that the defendant and his lawyer need not present any
evidence in this case if they choose not to do so. They can
$it in silence throughout all of these proceedings without
ever saying a word, but You can draw no inference against the
defendant. You cannot find 1 deferdant guilty unless and
until you are unanimously ccnvinced beyond a reasonable doubt
of his guilt, the guilt of each, based on the evidence in this
case.

All right. 1 believe we're now ready to proceed with
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ocpening statements.
Mr, Danilewitz?

MR. DANILEWITZ: Thank you, your Honor.

THE COURT: You may proceed when you are ready, sir.

MR. MADDEN: May we briefly see you at sidebar before
opening statements?

THE COURT: Yes.

(Sidebar. )

MR. MADDEN: So, I wasn't able to do this because 1
was having computer problems last night, but Mr. Grady from
Cornerstone looked up the order that Judge Irenas made with
regards to the opening statements with the Ant 50 and I
Just ~- I don't know. I'm assuming. I don't know if the
Court had the exact order or not, so I have the order, but
it's on my phone.

THE COURT: What's the issue?

MR. MADDEN: With regard to whether Rosario, the Ant
50 and the videotape coming in before or during opening
statements or whether it came in later. 50, Mr. Grady from
Cornerstone just printed up the order, which unfortunately is
on my phone, but I think it's pretty clear that the Court
ordered that it not come in and that it only come in after the
evidence came in.

THE CQURT: I recognize that.

MR. MADDEN: You, I know you already ruled on that,
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but it's just from reading it, it's a little different from
the discussion. T just ask the Court, I den't know if Yyou can
See it on my phone or not. I can forward it to you 1if you
need me to from Mr, Grady.

THE COURT: That's fine.

(Brief pause.)

THE COURT: Well, I read this order, and I recall it,
and this was that, the two issues, whether I was going to make
this the law of the case or his subsequent order, that after
having heard the evidence, he believed it was intrinsic to the
conspiracy. So, it's the latter order that I view the law of
the case and the one that establishes the right of the
Government to refer to it if they choose to do so. T think
the record is clear. 1f you want to add anything additicnal
on that issue, vyou can. So, I'm going to allow the Government
to refer to that and stand by my earlier ruling.

MR. MADDEN: Just two things, issues for the record
that I'1ll put on right now.

THE COURT: Yes. The docket is 473, and it was filed
in this matter, 14-50., It was filed on November 14th, 2014.
There was a motion made nct by either of the Derry brothers
but by another defendant in that case to exclude the evidence,
It was a motion to Suppress evidence of violence aliegedly
committed by Co-conspirators of group 1 defendants,

particularly evidence regarding the murder of Tygquinn James
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and two separate assaults on the juvenile referred to as Ant
50.

Judge Irenas dismissed that without prejudice subject
to renewal within the context of the trial and specifically
directed that no reference to evidence of the murder of
Tyquinn James or the assaults on Ant 50 may be made during the
opening statements. Although that was his order at the time,
it was before he had heard all the evidence. After hearing
that evidence, he aliowed all of that evidence in.

I'm not going to revisit that determination by the
judge as to the scope of the conspiracy, the participants, and
the admissibility of that evidence, even though these are
different defendants. T am following his lead as it relates
to that evidence which I don't believe has been so firmly
established, and that is, the evidence regarding Mr. Zaffa's
statement, now a cooperating witness. It has not been
proffered to me, and T have not seen sufficient evidence that
establishes Mr. Zaffa as a member of the conspiracy, that the
hearer was a member of the conspiracy, nor have I heard
sufficient evidence in my mind to establish that it was made
in furtherance.

If such evidence is introduced during the trial and the
Government seeks to introduce that hearsay statement, they may
make application at that time, do it certainly outside the

presence of the jury so the defense can have an opportunity to
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argue against it. T{ T feel it requires a 104 hearing, then I
reserve the right to do that.

The other issues with regard to the James murder, the
&ssaults on Ant 50 I believe have already been ruled on by the
judge, and redeoing that brocess seems to me to be unnecessary,
in light of the proffered evidence, the findings of the judge,
and the evidence adduced during the first trial.

That's my ruling. If you want to object further, T
invite you to do so now.

MR. MADDEN: Thank you, your Honor. 1I'll be very
brief. First, I apologize for interrupting right before you
did your opening, but T felt like I needed to make a record.

THE CCURT: Sure,

MR. MADDEN: In addition to the basis for the
objection yesterday, I also believe that it viclates my
client's due process rights in not having had an opportunity
tc participate in Judge Irenas's sort of version of a hybrid
104 hearing in that this evidence, he made these decisions
after hearing evidence in a trial that we did not participate
in.

In addition to that, we had relied on the order that
his Honor just now cited to in that it was our belief that
that would stand and that we would have the opportunity --
that the Government would not be opening or use in their

opening the murder of Mr. James or the asgsault of Mr. Resario,
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and it was our belief that was the law of the case and that it
would stand in the same way.

And so that's our objection, that it's a due process
vicolation. Thank you.

THE COURT: All right. Mr. Askin.

MR, ASKIN: Your Honor, I would just note for the
record that effective July 1st, we filed on the docket an
extensive response to their motion which let them know exactly
that we were going to move for all of that evidence to be
admitted, and certainly as of July 1lst, if they didn't
anticipate before that, they knew that the Government would be
moving to put all that evidence in, including the opening.

THE COURT: I think he wanted to highlight the order.

MR. ASKIN: I understand.

THE COURT: And we had a hearing on it, and T have
ruled.

Mr. Markowitz, do you want to add anything?

MR. MARKOWITZ: I'm just going to join in Mr.
Madden's statements as applicable to my client.

THE COURT: The ruling stands.

T would just say as a matter of due process, 1 believe
it essentially becomes a confrontation issue, bhut as a matter
of due process, the Court can make a preliminary admissibility
determination based on the proffered evidence without having a

104 hearing. While it's often wise to do so, 1t's not
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required. And 1 believe that the findings of the previous
jury, the rulings by Judge Irenas, the preoffered evidence all
in combination give sufficient reliability as to the
Government's evidence that this issue is appropriate for an
opening.

OCbviously, these witnesses will be subject to
Cross—examination. Nothing should be -- can be assumed as to
the guilt of these defendants, and they have every ability and
right during the process of this trial to contest the
Government's proofs and, if they choose, put on any defense to
establish that they were not participants in any of the
alleged crimes. 7Tt is the Government's burden, remains the
Government's burden, and they'll have to prove thelir case
beyond a reasonable doubt before these defendants can be
convicted, and I think that's what due process reqguires.

MR. ASKIN: VYes, your Honor.

MR. MADDEN: Thank you, your Hocnor.

MR. ASKIN: Thank you, your Honor.

(End of sidebar.)

THE COURT: No sooner than T predicted that it
happened. But these are important matters. You will hear
this often. We appreciate your prompiness this morning. We
will start a little eariier tomorrow, on time, I hope, and we
certainly work very hard tc recognize the importance of your

time. We appreciate your patience and your promptness and
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your attention to these proceedings.

And Mr. Danilewitz may proceed when he is ready.

MR. DANTILEWITZ: Thank ycu, your Honor. Your Honor,
we have two posters that we would like to just guickly put up
with the Court's permission.

THE COURT: Yes, you may. Thank you.

MR. DANILEWITZ: Thank you.

MR. MADDEN: Is the poster going to be on the screen?

MR. DANILEWITZ: Yes.

Thank you, your Honor.

May it please the Court, defense counsel, ladies and
gentlemen of the jury, this is a case about drugs, guns, and
cell phones. The evidence will show that both of the two
defendants on trial before you, Mykal Derry and his brother,
Malik Derry, were members of a viclent heroin trafficking
conspiracy, that they used firearms in furtherance of that
conspiracy, and that they used and carried cell phones, cell
phones that stored a treasure trove of evidence that the
Government will present to you during the course of this
trial.

Now, ladies and gentlemen, as a result of these
allegations, the defendants are charged in multiple counts of
the indictment. Count 1 charges both defendants with
conspiracy to distribute and to possess with intent to

distribute cne or more kilograms of heroin within 1,000 feet

[ | ]
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of a public housing project.

Counts 2, 3, 4, and 5 charge Mykal Derry alcone with the
actual distribution and possession with intent to distribute
heroin, as distinct from the conspiracy to do so alleged in
count 1,

Count 7 charges Mykal Derry with maintaining a premises
for the distribution of heroin.

Count 10 charges both defendants with the possession,
carrying, and use of firearms in furtherance of the drug
trafficking conspiracy alleged in count 1.

And finally, both defendants are charged in numerocus
counts alleging that they used cell phones in furtherance of
the drug trafficking conspiracy and in an attempt to
distribute and possess heroin.

Now, ladies and gentlemen, Judge Hillman is going to
provide you with detailed legal instructions at the end of
this case, and among those instructions, Judge Hillman will
explain the applicable law of conspiracy.

In simple terms, a conspiracy is an agreement between
two or more people to do something illegal. And the illegal
agreement in this case that both of these defendants were
members of, along with other co-conspirators, was to
distribute one or more kilograms of heroin within the Stanley
Holmes public housing project, which is located in Atlantic

City, New Jersey.
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Ladies and gentlemen, Judge Hillman is also goeing to
explain to you the concept of Pinkerton liakility at the end
of this case, and the Pinkerton doctrine or Pinkerton
liability, not something you need to memorize, but I'd like to
explain to you in a little bit of detail what that means and
why it's relevant to your consideration of the evidence.

The Government is going to be presenting a lot of
evidence during the course of this trial and over the coming
weeks, not only against these two defendants, but against
dozens of their co-conspirators. And it's important that you
understand that under the Pinkerton doctrine, these two
defendants charged in the conspiracy can be held responsible
not only for their own conduct and their own actions, but for
the conduct of each of the charged -- each of the alleged
co-conspirators provided that their conduct is during and in
furtherance of the conspiracy and reasonably foreseeable to
these two defendants.

Now, let me put you at ease. Once again, this is not
something you need to memorize for now. Judge Hillman is
going to give you detailed legal instructions on the meaning
of the Pinkerton doctrine and other applicable law at the end
of this case. 1 just want to explain to you in passing why i

ity A PR : g qran

1s that you're going to hear so much evidence not LER 1dins

these two defendants, but their co-conspirators as well.

Let me take a step back for a minute to explain the
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roles of these two individuals and dozens of the
co-conspirators alleged in the indictment. Ladies and
gentlemen, you're going to hear that Mykal Derry was the
leader of the violent heroin trafficking organization that I
described to you at the outset. VYou're going to hear from the
evidence during the course of the trial that Mykal Derry
arranged for these individuals at the top of the page, Kim
Spellman, Ambrin Qureshi, to make trips as couriers up to
northern New Jersey in order to acquire a quantity of heroin
for redistribution in Atlantic City. You're going to hear, in
addition, that Mr. Mykal Derry made use of Lhese two women,
Rashada Allen and Jodi Brown. Each of those women have public
housing unit apartments that they made available to members of
this organization for the distribution of quantities of
heroin. Those public housing units, as you'll hear from the
evidence, became what are known as trap houses, locations from
which to sell or trap heroin.

You're also going to hear that Mykal Derry aligned
himself with this individual, Tyrone Ellis, a Co-conspirator,
and like Mykal Derry, a manager in the organization. Mr.
Ellis used the services of Latasha Cherry and Tiarrah Turner
similarly as couriers to make trips up to northern New Jersey
and to return to Atlantic City and that Socuth Jersey area to
redistribute the hercin that they acquired.

Mykal did this in order to distribute the heroin to
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lower-level distributors and dealers, including to his
brother, Malik Derry. And you're going to hear during the
course of the trial, through the testimony of Special Agent
Kopp and dozens of law enforcement Wwitnesses, about how heroin
is distributed in the Atlantic City area.

You're going to hear that Mykal Derry provided that
heroin in bricks, which are divided up inte bundles, and into
the bundles, divided up into individual user dosages of bags,
and how those bricks, bundles and bags made their way to the
distributors and dealers and ultimately to the end users.

You're also going to hear testimony about the role of
Malik Derry, who, like a number of other individuals, was both
a distributor and a dealer, and alsc an enforcer on behalf of
the drug trafficking organization.

In that way, Malik Derry was expected to and did
possess a firearm which he used on February 10th, 2013, to
shoot and to murder an individual by the name of Tyquinn James
in an execution-style killing that 1'11 describe to you in a
bit more detail later on.

Malik Derry was not alone. Other individuals,
including Terry Davis, Derreck Mack and Shaamel Spencer
performed the roles of enforcers for this organization,
carrying firearms. 2And you're going to hear a lot about
arrests that took place during the course of this

investigation and the recovery of many, many firearms.
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Now, ladies and gentlemen, the charged conspiracy
period goes from October 2010 to March 2013, but you're going
to hear from the testimony of Special Agent Christopher Kopp
that in the last six months of that conspiracy period, Zgent
Kopp obtained Federal Court authorization to intercept
multiple cell phones, including three cell phones used by
Mykal Derry. He's going to explain to you that he obtained
Federal Court authorization to intercept four cell phones used
by Tyrone Ellis, and you're going to hear the Government refer
to those phones as Derry phones 7, 8 and 9.

Now, ladies and gentliemen, through the testimony of
Special Agent Kopp, vou're going to come to understand that
Agent Kopp provides answers to two critical questions in any
wiretap investigation. The first is a question of
identification, and the second is a guestion of meaning.

With respect to the question of identification, how
does the investigator positively identify not only the user of
the intercepted phone that's being wiretapped, but the
individuals who participate in communications with that phone,
people who call the phone and speak to Mr. Derry, cr to text
message him.

Agent Kopp is going to explain to you the multiple
different ways that he used to confirm positively the identity
of those individuals. He's going to tell you about subpoenas

that were sent to cell phone provider companies and the
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information that they provided back about the users of the
phones and the account holders. 1In many instances, those
individuals used their real names, enabling Agent Kopp to
identify them. In other instances, they provided addresses
that were linked to them or to pecple close to them.

In other cases, Agent Kopp and his colleagues used old-
fashioned surveillance. They would intercept a particular
call or text message regarding a drug deal or an event going
to take place, and they proceeded to that location in order to
conduct surveillance and to photograph or in some cases video
the conduct that took place, and in that way, they were able
to positively identify the participants in these conversations
as well.

In other instances, for whatever reason, individuals
mentioned their real name on the call. In one particular
instance, Ronald Davis, who was arrested during the course of
the conspiracy period and was calling the leader of the
organization, Mykal Derry, for assistance with bail, Mykal
Derry had been referring to him by his nickname, Black.

During the course of the conversation, Mykal Derry said to him
words to the effect, as you'll hear through the testimony of
Special Agent Kopp, what's your real name? And he provided
it, Ronald Davis. And that, too, is the kind of evidence you
will hear that assisted Agent Keopp in answering the critical

guestion of identification.
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Now, as I mentioned, there's also the question of
meaning. Unsurprisingly, you're going to hear a lot of coded
language and a lot of what 1is frankly, as you'll hear through
the testimony of Agent Kopp, street slang. It will not
surprise you that the members of the conspiracy, very rarely
would they engage in open discussions about the particular
conduct that they were eéngaged in. And so, you're going to
hear references to the bricks, bundles and bags that I
referred to earlier as buns, as walls, wizzies, sleeves, whole
ones. You're going to hear references to cash or money as
bread or chicken. You're going to hear references to drug
customers as flow or flows, and to those particular houses
that T referred to eariier, the trap hcuses, as the trap,
trizzy, trizzle, and generally to the distribution of heroin
as trapping.

You're also going to hear countless references to
firearms as well as ammunition. You're going to hear
references to blick, blicky, ratchet, pound. You'll hear
references to ammunition, terms such as shells, babies,
crayons. We'll go over some of these examples from the
wiretap in a few mements.  You'll hear references to strap,
being strapped or being strizzed or strizzy, in other words,
armed, carrying a firearm. And you'll hear the members of the
conspiracy, in their virtual constant efforts to avoid law

enforcement detection and surveillance, refer to law
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enforcement as squally, pigs and task.

Now, let's take scme time, ladies and gentlemen, to
review some of the key incidents and wiretap incidents during
the course of that six-month period that I mentioned before.
As we go through these transcripts which are summarized Jjust
briefly for you, understand that you do not need to read each
and every word of these slides for now. You're going to have
plenty of time. You're going to hear hundreds of these calls.
There are thick binders that have been placed nearby you.
Each of those is going to contain hundreds of transcripts with
the full language in them. This is merely by way of example
Lo provide you with a road map of the kind of evidence that
you will see and hear during the trial.

Ladies and gentlemen, this organization in many
respects operated like legal businesses do. There were
suppliers and a clearly defined supply chain. There were
dealers and distributors, and sadly, there were the customers,
the ultimate end users of the heroin product. Unlike iegal
organizations, you're going to hear that this organization, in
order to resolve its disputes, used violence. It resorted to
force, fists and firearms.

Now, you're alsc going to hear a lot of evidence about
the packaging of the hercin and the manner in which it was
distributed. You're going to hear that those individual bags

I referred to earlier, those individual user dosages of heroin
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that the Government will argue to you, you'll hear through the
testimony of Agent Kopp, simply a manner in which they can
brand the hercin to make it easier to identify by the users.

Let's take a look at this October 5th, 2012 phone call
between Mykal Derry and a heroin user and distributor by the
name of Wallace Boston. Again, the key points that the
Government wants to bring to your attention, just for the
limited purposes of this morning, are highlighted in yellow.
I'm going to briefly go over those.

Mr. Boston says to Mykal Derry, "I need four."

You're going to hear through Agent Kopp that that's a
request for a particular quantity of heroin.

"What is this, Total Recall?"”

There's some back and forth. They discuss Total
Recall, they discuss Louie, and they discuss Uptown. At the
end of the conversation, Mykal Derry says to Wallace Boston,
"I'm trying to tell you, my man, it's the same thing, it's all
the same thing."

In other words, you're going to hear, Agent Kopp will
explain, regardless of the stamp, it's the same product.

Wallace Boston replies, "I know it's the same thing."

But in essence, "these folks get it on the stamps."
The stamps matter to the heroin user.

Now, let me pause for a moment te point out to you what
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should be clear. In addition to the coded language and the
slang, you're going to hear a lot of offensive language as
well. The Government has decided not to sugarcoat that for
you, not to varnish it, but present it to you from the words
of these defendants in hundreds of moments, unguarded moments
of truth in their own words.

Now, you might wonder how Agent Kopp and his colleaqgues
determined that those references to Louie, to Total Recall,
and to Uptown refer to heroin stamps. Well, it helps perhaps
that Wallace Boston refers to them as stamps, but note this:
On September 26th, 2012, and OclLober 18th, 2012, that call
that we just looked at, the October 5th, 2012 call between
Wallace Boston and Mykal Derry, is sandwiched by these two
events: A controlled purchase of heroin from Mykal Derry, and
October 18th, a purchase from him and a co-conspirator by the
name of Aree Toulson.

You'll hear through the testimony at trial, ladies and
gentlemen, that a controlled purchase is a law enforcement
investigative technique by which law enforcement uses an
undercover agent or a confidential informant to approach the
target of an investigation with cash in an effort to purchase
the drug, to recover the drug, to analyze it, toc gain
evidence, and to further the investigation, and in that way,
develop the case further.

You'll note that on September 26th, 2012, these
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bParticular bags of heroin bore the stamp Uptown. On October
18th, 2012, it was stamped Total Recall and Louie the XTII.

Now, shortly after the October 5th, 2012 call with
Wallace Boston, there was this conversation between Mykal
Derry and Quasim Duncan. You're going to hear that during the
course of that call Quasim Duncan said explicitly to Mykal
Derry, "What's the stamp?" To which Mr. Derry responded,
"Bro, you be reckless over the phone, bro." Agent Kopp is
going to explain to you Mykal Derry was expressing a little
bit of frustration that Co-conspirator Quasim Duncan was that
explicit about stamps on the phone.

Nonetheless, WMr. Derry said, "It's Louie, though."
Again, referring to the Louie stamp you saw on the prior
slide.,

Now, ladies and gentlemen, as I mentioned, you're going
to hear a lot of evidence about the arrests of co-conspirators
and the recovery of lots and lots of firearms during the
course of the investigation. You're also going to hear that
during those events and incidents or shortly thereafter,
co-conspirators reported back to their leader, Mykal Derry, to
let him know that a gun had gone missing and that somebody had
been arrested. vYou're going to hear testimony that it was
important for members of the conspiracy to be aware of this
law enforcement conduct and activity, as well as the conduct

of drug rivals.
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Let's take a look at one example from October 9th,
2012. On that day, Mr. Mykal Derry has a conversation with
Leonard Allen and Rashada Allen. You will remember Rashada
Allen was referred to on a previous slide as one of the women
who provided her public housing apartment unit to Mykal Derry
and other members for use as a trap house. A little later on,
after there's a conversation between Mykal Derry and Rashada
Allen about acquiring a particular handgun, Mykal Derry text
messages Shaamel Spencer, co-conspirator, and informs him, "I
got a new jump-off."”

Now, at this stage, it would be a little bit unclear
what the reference to a new jump-off is, but Agent Kopp is
going to explain to you how he gained an understanding of that
Term and similar terminology from the context of the wiretap
and events and incidents like this one, and by the end of the
trial, you too will be able to interpret this kind of
terminclogy.

Cne minute later in a follow-up text message to Shaamel
Spencer, Mykal Derry is a little bit more clear. He refers to
the firearm by make, model and caliber as =z compact 40 Glock,
A little later on, in a call to Quasim Duncan, who you'll
remember from the stamp slide a few moments ago, Mr. Derry
requests crayens for an auti. Mr. Duncan responds, as Agent
Kopp will tell you, unfortunately he only had nine millimeter

ammunition, not good for a .40 caliber firearm. At 1:11 p.m.,
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~him about the bad news. "7 got pulled over," as you'll hear
when we play this recerding for you. "They in it; they, they
found it."

Response from Mykail Derry: "They found it?"

"Yep.™
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Mykal Derry then calils Raymond Mack stiil seeking crayons for
the .40 caliber firearm.

Now, as a result of these intercepts, Agent Kopp
requests surveillance on Rashada Allen, and in the top right
of the screen, you'll see a surveillance photo of Rashada
Allen walking to her mother's house with her vehicle in the
background. Shortly thereafter, there's a traffic stop of
that vehicle, and as you'll hear recovered from the back of
Rashada Allen's vehicle is nothing other than a compact .40
caliber Glock handgun.

What happens after that is Rashada Allen reaches out to

the leader of the Organization, Mykal Derry, and she informs

"Dang, Shada.”

And then you're going to hear a background statement by
Ms. Allen to apparently law enforcement agents saying, "What,
I don't have ro gun in there. No, I don't. No, I don't have
No gun in there. You stylin'."® Agent Kopp will explain that
that means you're lying. "I'm not doing nothing."

But shortly after in Government Exhibit 442, you'll

hear a conversation between Mykal Derry and an unindicted
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co-conspirator by the name of Isaiah Toulson where Mr. Derry
lets him know the bad news: "Shada got caught with the
blicky."

Now, ladies and gentlemen, once you've heard about the
incident, you've listened to the recording, you too will be
able to determine what Mr. Derry -- Mykal Derry meant by a
blicky in that context.

You're also going Lo hear testimony about multiple
sheoting incidents in the Atlantic City area, and on those
cccasions, too, you're going to hear about co—conspirators
reporting back to the leader of the organization, Mykal Derry.

let's take a look at this one. On October 13th, 2012,
at approximately 8:25 p.m., there‘s a conversation intercepted
on the wire that you'll hear during the trial between Terry
Davis, Mykal Derry and Kamal Allen. Agent Kopp 1s going to
explain to you that Terry Davis was reporting, we're okay,
we're good. Mykal Derry responds, "Oh, all y'all low?" Agent
Kopp is going to explain, you keeping a low profile, you safe?

Terry Davis responds, "That was little bro's."

Now, a little later on, Mr. Derry says, "N's put in
some work?" Again, you're going to hear Agent Kopp explain
that the meaning of that is did somebody shoot someone else,
did they put in some work, did they shoot at someone else?

"Where they had slid, Back Maryland?" Kamal Allen

confirms this tcook place in the Back Maryland section of
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Atlantic City. You're going te hear that that was a zone, an
area that was essentially off-limits for members of this drug
trafficking organization. It was an area in which drug rivals
were located and there was frequent interaction between them,
frequent shots and gunfire,

"They hit something?™

"I don't even know yet, I don't think 50, though.”

Now, this call that took place at 8:25 p.m. is shortly
after. At 8:08 p.m. multiple 911 calls come in regarding
shots fired in the Back Maryland section of Atlantic City.
Multiple spent shell casings are found. Fortunately, no
damage, no victims are located or identified.

Now, while you hear all this testimony about the drug
dealing and drug trafficking going on, Mykal Derry and other
co-conspirators are working on their target practice. They're
actually going to a shooting range in Lakewood, New Jersey,
known as the Sure Shot Shooting Range and firing live
ammunition on that range.

You're going to hear testimony that not once, not
twice, but multiple times, three times at least that we're
aware of, on October 13th, Octcher 18th, 2012, and January
20th, 2013, Mykal Derry and other individuals, including Kamal
Ailen, Shaamel Spencer and Aree Toulson, went to the Shore
Shot shooting range, fired live ammunition, and recorded

themselves on cell phones doing that,
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In fact, 4L the end of this case, on March 26th, 2013,
when these dozens of individuals were arrested, the Government
recovered cell phones, obtained search warrants to search
those cell phones, and recovered movies, homemade mevies, if
you will, including footage from the Shore Shot shooting
range.

You're going to hear testimony, ladies and gentlemen,
about an undercover FBI agent who, on Octcober 18th, 2012,
rented a firearm at the Shore Shot range and stood in the lane
adjacent to Mykal Derry and others, and shot the firearm and
ended up having a conversation with Shaamel Spencer. You'll
hear testimony from that FBI undercover agent during the
course of the trial.

Shaamel Spencer, incidentally, did the Government the
favor of providing a signed release form in his actual name
dated Cctober 18th, 2012.

Now, let's take a moment to look at just a small clip
from a video that was recovered from one of the cell phones in
which you will see Mr. Mykal Derry taking at a target of a
rat.

{(Recording plaved. |

(Recording stopped. )|

MR. DANILEWITZ: Ladies and gentlemen, you're going
to hear testimony that on that day, Octeber 20th, 2013, there

was a surveillance unit outside the Shore Shot shooting range.
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They managed to photograph Mykal Derry and others leaving the
Shore Shot range wearing the same clothing that he's wearing

in the video that you just saw that was recovered from one of

the cell phones searched at the end of the case.

Now, ladies and gentlemen, you're going to hear
examples of members of the conspiracy notifying their leader,
Mykal Derry, about the presence of law enforcement. This is
an example. On October 22nd, 2012, you're going to hear that
law enforcement entered the surveillance room in the Stanley
Holmes Village public housing complex where the case takes
place, and Shaamel Spencer text messages Mykal Derry: ™I just
got the word they in the camera room watching. Shots was
fired by Sunny's.” Agent Kopp will explain to you that
Sunny's is an establishment in the Atlantic City area, and he
will explain that Shaamel Spencer was letting Mykal Derry
know, be on the lookout. They're watching you.

One minute later, at 7:29 P.m., Kamal 2llen has a
similar conversation with Mykal Derry, and he too lets him
know, "“squally looking in," sgualiy being one of the
references, slang references to law enforcement .

Now, in his Capacity as a leader of this drug
trafficking organization, Mykal Derry both directed the use of
force against drug rivals and on occasion disciplined the
members of the conspiracy by limiting their use of force.

In particular, on one occasion, where his brother,
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Malik Derry, wanted to acquire a firearm because somebody in
Malik's terms was "acting up,” Mykal Derry said, "Hold on."
You're going to hear testimony from Agent Kopp. Mykal Derry
said, that's not for use against people in the village; that's
for use against the enemy. Agent Kopp will explain that's for
use, Mykal Derry was essentially saying, against the drug
rivals,

This is the conversaticn on October 23rd, 2012, at 5:4%
p.m. Malik Derry says to his brother, Mykal Derry, "You got
one of them things?"

Now, again, in the context of the investigation, Agent
Kopp will explain what one of them things means.

Mykal Derry responds, "No.”

Malik Derry says, "I'm about to, um, I, T need it. I
gotta holla at Meatball." Agent Kopp will explain that's a
reference to Saleem Reynolds.

The gist of the conversation is Malik Derry says,
"Meatball, he actin' up. I need it."

And Mykal Derry says, "Man, come over here bre,"™ and
does not give Malik Derry the firearm.

At 6:08 p.m., Mykal Derry has this conversation with
the brother of Meatball, the brother of Saleem Reynolds,
Jermaine Reynolds, and Jermaine Reynolds says, as Agent Kopp
will explain, essentially, what's the probklem with Malik?

Mykal Derry responds, "Man, that N ain't doin' nething.
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He's not even allowed back over there no more.

"I got the ratty, they know that. Like I told them,
ain't no ratchets comin'’ out of my... wunless them shits
getting put to work on the enemy, not on nobody from the
viliage.™

Yet another recovery cof a firearm you will hear took
place on October 30th, 2012, from ocne of the enforcers of the
organization, Shaamel Spencer. You're going to hear that at
4:35 p.m. on October 30th, 2012, Shaamel Spencer lets Mykal
Derry know the bad news.

And, in fact, at the time of his arrest, you're going
to hear picked up on that wiretap recording an instruction
from an unidentified police officer to Shaamel Spencer,
"Interlcck your fingers." Then he tells Mykal Derry, "He'll
call you back."™

Well, within dpproximately 10 minutes, Mykal Derry and
Kamal Allen are having a call, and Kamal Allen, as you'll hear
through the testimony of Agent Kopp, is informing the leader
of the organization, Mykal Derry, "Buck just got bagged.™

"For what?"

"For the strap.”

And so here's another example, as Agent Kopp will
explain, of an incident where there's a reference to a term
that you may not know, but in the context of the events and

incidents during investigation becomes clear that strap refers
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to the firearm that was recovered from Shaamel Spencer. And
you'll see this picture and the firearm introduced during the
course of the trial, the strap that XKamal Allen referred to.

Now, on ¢ne occasion in his role as a leader of the
organization, you will hear evidence that Mykal Derry referred
a heroin user customer to his brother, Mallk Derry. You'll
hear that on November 13th, 2012, Mykal Derry receives a text
message from this young weoman who says, "Please, I'm sick.

How much do you want for six?" Agent Kopp will explain six
being a reference to a quantity of heroin.

At 11:092 a.m., Mykal Derry text messages his brother,
Malik Derry, saying, "I got sum flo 4 u." Flo, as Agent Kopp
will explain, being a reference to a heroin customer.

Later on, at 11:15 a.m., Mykal Derry forwards to the
heroin user, the customer, the digits of the phone for his
brother, Malik Derry. And at the end cof this series of text
messages, the woman expresses, as Agent Kopp will explain,
some dissatisfaction with the quelity of that particular
heroin.

Ycu'll hear, ladies and gentlemen, that that's the
young woman who was requesting heroin from Mykal Derry and wio
obtained it frem his brother, Malik Derry, and she was
captured on a surveillance photograph during the course of the
investigation.

Now, ladies and gentlemen, vou will alsc hear evidence
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about a particular corrupt bail bondsman who the members of
the conspiracy used during the course of the case in order to
obtain bail for members of their conspiracy. You will hear
about this November 13th, 2012 conversation between the
corrupt bail bondsman and Mykal Derry where the bail bondsman
says, "I don't know, it depends if somebody can make a pay
stub for her, she ain't work." TIn other words, a potential
cosigner who didn't have a job. Agent Kopp will explain all
of this.

And ladies and gentlemen, by the way, when I provide an
interpretation for these calls, it's not my interpretation.
This is all based upon the testimony that you're going to hear
through Special Agent Christopher Kopp. Agent Kopp will
explain that the bail bondsman was saying this cosigner
doesn't have a job. If she's going to be a cosigner, somebody
needs to dummy up a pay stub for her so that it locks like she
has a legit Jjob.

On January 26, 2013, there's a conversation between
Mykal Derry and Kamal Allen in which Kamal Allen says, "You
got to call the bail bondsman."

"Foo," who is a reference to another co-conspirater, an
unindicted co-conspirator, Foo is in custody. We need to get
Foo out.

Agent Kopp is going to explain that Kamal Allen

proceeds to say, "We got the 25" —- 3 reference to $2,500, "we
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got like three co-signers, and I got some work for him.™
Agent Kopp 1s going to explain that in the context of the
investigation, and in this particular call, work is a
reference to heroin. And Kamal Allen later says, "Tell him he
want a whole wall, I got a whole wall for him, I got a whole
brick for him." A whole brick of heroin.

In his capacity as a leader of this crganization, Mykal
Derry had conversations with his younger brother, Malik Derry
about, if you will, customer satisfaction. How the heroin
users were feeling about the product that they were being
supplied.

On November 20th, 2012, Mykal Derry text messages his
brother, Mallk Derry, and says, "What they sayin' about it?"
Agent Kopp will explain, he was asking, what's the feedback on
the hercin?

At 11:27 p.m., Malik Derry responds, "I ain't hit
ncbody yet, but I gave seed 1 for his flo." Agent Kopp will
explain that seed is a reference to a friend and
co-conspirator of Malik Derry by the name of Saced Zaffa, and
Malik had given him a quantity of heroin to test on Saeed
Zaffa's flc, on his customers.

At the end of this exchange, Mykal Derry advises Malik
Derry, "Let the bitch mu check it out.™

Ladies and gentlemen, you'll hear during the course of

the trial that "the bitch Mu,”™ in quotes, is a reference to
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Jodi Brown, a woman who is a herocin user and addict, the same
woman I referenced before, who provided her public housing
apartment unit to members of the conspiracy for use as a trap
house.

On November 25th, 2012, there's this recorded
conversation between Jodi Brown, also known as Mu, and Mykal
Derry, where she is sadly informing Mykal Derry, as Agent Kopp
will explain, she's trying to get into detox, but she doesn't
have enough heroin in her system to be admitted into an
inpatient program. She's cnly got enough for an outpatient
prograim.

And as you will hear, Mr. Derry's response to that is
"that thing," a reference to a firearm, "that thing you heard,
I need it."

Now, the next day, as you see from this exchange of
text messages, Mykal Derry is still trying to find out about
customer satisfaction. "What they say about that?"

Malik Derry again responds, "Seed about to see now.
Call him."

Eventually, as you'll hear from Agent Kopp, Mykal Derry

- ——) a = P o
=] na Saeed Zaffa

ls able to get in touch with Saeed Zaft

explains, "A sniffer said it was aight," meaning a sniffer
said it was okay. "I ain't give it to no shooters vet." I
haven't given it to anyone, Agent Kopp will explain, who

injects the heroin. T have just had a chance to give it to
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somebody who inhales the hercin, and they say it is okay.

Ultimately, Agent Kopp will explain from a text message
at the bottom right of the screen, Saeed Zaffa says, "They say
it's okay, but it ain't nothing to grab a bunch of."

Ladies and gentlemen, as T mentioned before, you're
going to hear during the course of this trial hundreds of
unguarded moments of truth. And in this particular one, on
December 3rd, 2012, after Malik Derry lets his brother, Mykal
Derry, know that Malik Derry is looking for that wall
again, Agent Kopp will explain, an entire brick, a wall -- for
that flc -- Agent Kopp will explain, for a customer -- they
have this exchange, where Mykal Derry says, "I'm watching The
Wire right now man."

And Malik Derry responds, "Yeah 1 be on that, too, I be
watching that shit now too, you heard."

Mykal PDerry responds, "You gotia get all the seasons.”

And Malik responds, "I got all the seasons.™

Well, Agent Kopp will explain to you that The Wire is a
reference to a popular HBO series about an actual wiretap
investigation, but that Mykal Derry and Malik Derry were
unaware at the time of this conversation that they were
starring in their own production.

On Decemper 15th, 2012, Mykal Derry begins the process
of acquiring a new batch of heroin, as you'll hear during the

course of the trial. You're going Lo see that at 11:46 a.m.,

00N458la

United States District Court -
Camden. NJ




W L N LN WA

N N N N NN R M M M M T . T T R Y
h h W N R © v o N ol W N N

674

he text messages a higher level supplier from the Paterson,
New Jersey area and says, "Diamond still on?" Agent Kopp will
explain the question is, is the diamond stamped heroin on
deck, is it available?

The response is, from Mark Frye, one of the heroin
suppliers in Paterson, New Jersey, "Nco Limit, same thing."”

Well, two minutes later, vyou're going to hear that
Mykal Derry places a call to Saeed Zaffa, they have a
conversation, and Mykal Derry says, "You ain't have no
complaints off that Limit, right?" Agent Kopp will explain,
he's asking, no, no problems from the customers with that No
Limit stamped heroin, right?

And Saeed Zaffa, who you've heard about before,
responds, "Nah, hell no."

Mykal Derry confirms, "Oh, all right, they like that

shit?"

Saeed Zaffa says, "Yeah."

And then Mykal Derry responds, "I'm about to, uh, bust
another cne, you heard." Agent Kopp will explain that's a

reference to going back up to Paterson, New Jersey to acquire
2 new kateh of herein.

How does he know that? Well, during the course of the
wiretap intercept, in addition to obtaining recorded audio
calls and text messages, Agent Kopp, through Federal Court

authorization, was able to obtain what is known as cell site
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location information which is simply data that registers on
cell towers that you might have seen driving up or down a
highway. When & cell pheone is in use, it registers on cell
towers, and you'll hear the testimony of an FBI expert on the
analysis of cell site location information.

This is a portion of that analysis with respect to
Derry phone 8, the phone number ending in 4282, on December
15th, 2012, after that exchange with the supplier in Paterson,
New Jersey, and Saeed Zaffa.

Derry phone 8, at 12:48 p.m., is located in the area of
Atlantic City, New Jersey. Later on, the phone registers on
cell towers further north until it's eventually in the area of
Paterson, New Jersey, and at a certain point the phone
registers on cell towers coming back down to Atlantic City,
New Jersey by 6:00 p.m.

Now, you're geing to hear that to corroborate that
evidence, Agent Kopp had surveillance teams following the
couriers, including Mykal Derry, who went up to Paterson to
obtain the supply, and video recorded them at the scene where
they obtained that supply.

Now, after that supply of No Limit heroin is acquired,
in the next couple cof days, December 17th, it's recovered by
law enforcement.

Ladies and gentlemen, you will hear during the course

of the trial about surveillance that was conducted outside the
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trap houses at 238 and 236 Rosemont Piace, the public housing
units of Jodi Brown and Rashada Allen. You're going to hear
that on a video recording, Mykal Derry can be seen with
Derreck Mack and Terry Davis, two other co-conspirators, and
at a certain point, Derreck Mack can be seen on the video
positioning a .45 caliber firearm in his waist area. 2as a
result of that, law enforcement instructed Atlantic City
Police Department officers to approach Terry Davis and Derreck
Mack, and after a pursuit, Terry Davis was arrested, a 9
millimeter Celtic firearm was recovered from Terry Davis, and
a .45 caliber Ruga was recovered from Derreck Mack.

Tragically, during the course of Lhat pursuit, Derreck
Mack pulled out his firearm -- you'll hear testimony about
this during the course of this trial -- and did not respond to
repeated requests to drop the firearmn. He was ultimately shot
and killed in the course of that pursuit. And recovered from
Derreck Mack was No Limit heroin and the .45 caliber firearm
after he had been videoced outside the trap house.

Now, that same day, Malik Derry is videoed outside the
trap house, and you're going to see this video during the
course of the trial. Malik Derry is pictured walking up,
engaging in some interaction with Derreck Mack and Saeed
Zaffa, and then following Terry Davis inside the trap hcouse at
238 Rosemont Place shortly before Terry Davis and Derreck Mack

were arrested and the firearms and No Limit hercin were
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recovered.

This is a picture, ladies and gentlemen, from one of
the cell phones recovered, or an SD card from within a cell
phone recovered at the search of Shaamel Spencer's residence,
that depicts members of the conspiracy peosing outside 238 and
236 Rosemont FPlace, as vou'll hear from the testimony of
Special Agent Kopp. You see to the bottom right Mykal Derry,
Jermaine Reynolds, Shaamel Spencer, Courtney Griffin, Kasan
Hayes and Lamar Macon, just some of the names that you're
going to hear during the course of the trial.

On December Z24th, 2012, there was a violent altercation
between members of this drug trafficking organization and
rivals at the Tropicana Hotel and Casino in Atlantic City.
You're going to hear, ladies and gentlemen, that the incident
comes Lo the attention of law enforcement through a
conversation between Mykal Derry and Raymond Mack at 12:24
a.m. I'm not guite sure whether they were monitoring the wire
at that early hour of the morning, but at some point Agent
Kopp is able to recover this recording where Mykal Derry says
scmewhat cryptically to Raymond Mack, "We need that thing up
here ASAP, bro, we about to get in it with Yach and them."
Agent Kopp willl explain that Yach is a reference to a drug
rival by the name of Yachor Napper.

On that evening, Raymond Mack said, "Hey, yo, I'm on a

bracelet, bro." Because Raymond Mack had been arrested on
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December 17th related to that incident I mentioned a while ago
about the recovery of the firearm from Terry Davis and Derreck
Mack. Raymond Mack, the brother of Derreck Mack, is arrested
on that day. Agent Kopp will explain that he was on
electronic monitoring, court authorized monitoring, so he
couldn't make it out to the Tropicana to provide a gun to
Mykal Derry. Then he says, "I'm on the bracelet, encugh
said." And Agent Kopp will explain he agrees to contact other
individuals in an effort to get a gun to the Tropicana Hotel
and Casino to make it available to Mykal Derry.

That same evening, according to video surveillance that
Agent Kopp was able to recover from the Tropicana Hotel and
Casino, there's this exchange between Yachor Napper, Terry
Davis, Terry Shiggs and Kamal Allen in one area of the casino.
Agent Kopp will testify about the identity of these
individuals, and he will explain that he was able to identify
these individuals because Mykal Derry had explicit
conversations with some of them after the incident,

In the day or two after this incident, he had a
conversaticn with Kamal Allen saying, "You picked up a trash
can?” And Kamal Allen confirmed that he did, that he picked
up a trash can 1lid and threw it at one of the co-conspirators.

Well, you'l) hear from Agent Kepp that that's Kamal
Allen, that's the trash can 1id that he was holding, and in

this frame, this screen shot from the video, you can see Kamal
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]
Allen after he's thrown the trash can lid, and Terry Davis
pilcking up a sandwich board and getting ready to throw that as
well.

You'll also hear a call intercepted between
co-conspirator Kasan Hayes and Mykal Derry in which Kasan
Hayes refers to this particular part of the incident. He
says, "Beyah" -- referring to the nickname for Aree Toulson --
and "Geez" -- Kamal Allen -- "was F'ing him up. I don't know
why the security guard came and ¥F'd it up. Geez was all in
the N pocket though. Geez robbed while T had him in a
headlock.”

And as you'll be able to see during the course of the
trial, Yachor Napper is held in a headlcock by Kasan Hayes and
is robbed of several thousand dollars by Kamal Allen.

In another conversation after that incident between
Shaamel Spencer and Mykal Derry, Mykal Derry is expressing
disappointment that they did not have firecarms available to
them that night. It could have gone a different way, vou'll
hear him say during the course of the trial. And, indeed,
Shaamel Spencer says, expressing his own disappointment, we're
on camera. You'll hear the words of Shaamel Spencer. He
says, "N's 1s on camera. If they run that shit back, they got
Koose on camera” -- using the nickname for Mykal Derry --
"they got me on camera, they got you on camera, and they got

Mace on camera," referring to Terry Davis. "So they would
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have seen all of us on that tape, they would have just known
Wwe Was up to no good.™

ladies and gentlemen, you too will have an opportunity
to review that recording or screen shots from that recording.

Just a few days later, the same Raymond Mack is having
@ conversation with Mykal Derry and informs the leader of the
organization, "They raided the crib I'm staying in" and "they
found the joint."

Well, from the context of that call alone, it might be
unclear what the joint refers to, but you'll hear testimony
from law enforcement officers that on the night of December
26th, 2012, in the early morning hours, after a call for
gunshots fired, Atlantic City Police Department officers
responded to a residence in Atlantic City. out of the
residence came Raymond Mack, Ibn Abdullah and others, and
recovered from the residence was a loaded .4C caliber handgun.

Now, after the December 17th incidents involving the
arrest of Terry Davis and Derreck Mack outside the trap houses
at Rosemont Place, the organization evolves, as you'll hear
from Agent Kepp, and they move to a new trap house location
that becomes significant in the investigation, They move to
3067 Dr. Martin Luther King, Jr. Boulevard in Atlantic City.

On January 1st, 2013, in this intercepted conversation
between Mykal Derry and Maliik Derry, Malik Derry informs his

brother, "I'm in the trap.” Mykal Derry says, "In the trap?
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Where the trap at?" And Malik Derry provides the exact
address in this intercepted call, 307 Martin Luther King
Boulevard.

Now, just a few weeks later, ladies and gentlemen, you
will hear that Malik Derry was arrested in the area of 307
MLK, and at the time of his arrest, 14 bags, individual bags
of heroin were recovered with different stamps. One of those
stamps was this star with the smiley face. And just a few
weeks after that, in the day after the murder of Tyguinn
James, a search warrant was executed at 2307 MLK, and law
enforcement recovered an actual stamp that matches the stamp
that appeared on the bags of hercin recovered from Malik
Derry.

In fact, that same day, the arrest of Malik Derry, on
January 17th, 2013, he discusses his arrest with his brother
Mykal Derry. 2And Mykal Derry says, "What they bag you for?"
Malik Derry, getting the number a little bit wrong, but close,
says, 15 bags. "That was in my pockets when I was leaving.”

Now, ladies and gentlemen, you're geing to see, in
addition to the other video recordings that I referenced
earlier, you're going to see examples of trap house videos,
videos that were made by members of the conspiracy from inside
the trap house with the use of cell phones. You're going 1
see wideos like this one where individuals are soclalizi ng,

playing dice or playing cards, in addition to selling drugs
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a picture of Malik Derry towards the end of it.
{Recording rlayed.)

(Recording stopped. |

helps to corroborate the fact that that's 307 MLEK,

one of the pictures that they recover.

going to hear -- although it's a little bit faint,

it explicitly as a brick.

(Recording played.)

(Record stopped. |

when they're nct selling drugs. Aand you're going to hear, if
you listen carefully on this particular excerpt, you're going

Lo hear a reference to the trap house, and you're going to see

MR. DANILEWITY: Ladies and gentlemen, in that video,
you'll see Mykal Derry, his brother Malik Derry, you'll see
Saeed Zaffa, Aree Toulson, Ibn Abdullah, and others engaging
in social activity. You're going to hear testimony that in
addition to the social activity, there was actual dealing of
hercin. vYou may have noticed that in the background, there's

a circular mirror that's quite distinctive, and that mirror

as you'll

hear through the testimony at trial. When the search warrant
is executed on February 1ith, 2012, the investigators

photograph the inside of 307 MLK, and you'll see that that's

Now, in this video from one of the cell phones, vou're

you're

going to see an individual by the name of Lamar Macon, one of

the Co-conspirators, dctually held up an object and refer to
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MR. DANILEWITZ: Ladies and gentlemen, as I
mentioned, on February 10th, 2013, an individual by the name
of Tyquinn James, also known by the nickname T.Y. or T-Weeze,
is murdered in an execution-style killing by Malik Derry.

That evening began at 7:09 p.m. with an intercepted
call between Malik Derry and Mykal Derry on the wiretap where
Malik Derry says, "Bring that -- bring that because this N
around here."

Mykal Derry doesn't understand. "Who?"

Malik Derry explains multiple times, "T.Y., T.Y.,
T-Weeze, T-Weeze."

Eventually Agent Kopp will explain Mykal Derry
understands Malik Derry is referring to T.Y., a rival of the
drug trafficking organization. And you'll hear through the
testimony of Special Agent Kopp that there were multiple
attempts -- cor through other law enforcement, there were
multiple attempts to kill TY over a periocd of time.

Mr. Derry identifies his loccation near Red Klotz. He
says, "I'm dead serious. I said I'm dead serious come around
here. "

Mykal Derry says, Alright."

A little later on, at 7:33 p.m., Malik Derry again
explains his location. "i'm in the back of Red Klotz bro."

Mykal Derry talks into the cell phone which is picked

up over the wiretap, "Ch he got a bike."
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He got a bike. You'1ll understand the significance of
that in a moment.

At 7:37 p.m., Mykal Derry is intercepted speaking to
Shaamel Spencer, and he Says to Spencer, "Turn that scanner
on, you heard?" Agent Kopp will explain that co-conspirators
during the course of the conspiracy utilized police scanners
that enabled them to listen into law enforcement activity.

Mykal Derry says, "Lik. Come here hurry up.” Mykal
Derry says to Shaamel Spencer, "Lik just splashed T.Y. you
heard?>"

"Yeah, that N is gone."

At 8:46 p.m., in this cal} between Mykal Derry and
Malik Derry, Mykal says, "Where you at?"

Malik responds, "I'm in the trap."

Mykal responds, "I'1] be over there."

Ladies and gentlemen, later that night, Mykal Derry
receives a text message from his girlfriend, Co-conspirator
Kim Spellman who says, "First homicide of the vear, head
shot."

Mykal Derry's response to Kim Spellman, "He good, he
acting like it's nothing, CTFO." Cracking the fuck up.

Mykal Derry says, "This N is a true Derry."

Agent Kopp cbtained video surveillance of the area
outside the Mecca Chicken restaurant where Tygquinn James WAas

murdered that night, and you'll note a distinctive white badge
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on the front of the bicycle.

The very next day, February 11th, 2013, searches are
conducted. One is a search of 307 MLK where this bike is
recovered, a bike bearing a white Schwinn logo on the front
bar of the bike. And this stamp, as I mentioned, a photo is
shown, 1s taken of that distinctive circular mirror that vyou
saw from inside 307 MLK, the trap house at 307 MLK.

That same day, a search is executed at 727 Green
Street, the residence of Kim Spellman and Mykal Derry. Ladies
and gentlemen, recovered from that lccation the very day after
the homicide, you will hear during the course of the trial, is
this .380 caliber Beretta.

You'll hear, ladies and gentlemen, through the
testimony of a ballistician, a ballistics expert, that this
-380 caliber Beretta recovered from 727 Green Street
positively matches three shell casings recovered from the
scene of the TY homicide and two bullets recovered from the
body of Tyquinn James. .380 caliber firearm recovered from
the home cf Kim Spellman and Mykal Derry.

Also recovered from that location was 18 bricks of
heroin; 18 bricks of hercin stamped with the stamp Mr. Nice
Guy and a smiley face. That will be admitted during the
course of the trial. Also recovered were waxine vags, stamps,
a grinder, a cutting agent and sifters; as will be explained,

implements for the distribution of heroin.
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Now, ladies and gentlemen, at the time of the arrest of
Mykal Derry and Malik Derry, and helping to confirm the

identification of Agent Kopp of these two individuals, their

cell phones are recovered at the time of their arrest.

And on Mykal Derry's cell phone is recovered scme of
the text messages relating to the homicide. You'll see a text
Mmessage sent to Malik Derry's phone number where Mykal Derry
on February -- excuse me, according to the date that's there,
February 11th, 2013. We'll take a look at the date and take a
look at the time zone -- says to his brother, Malik Derry,
"Change up."

In another text message to Shaamel Spencer, Mykal Derry
asks, "Is he man down?"

Remember, Shaamel Spencer was the individual veu'll
hear through the testimony at trial was the same individual
who Mykal Derry said, "Turn the Scanner on."

He's asking Shaamel Spencer, "Is he man down?"

Shaamel Spencer's phone responds in a text message,
"I'm trying to get my scanner to work now."

Mykal Derry later text messages Shaamel Spencer and
says, "I think he is, leek, my N."

Ladies and gentlemen, you're going to hear about
another search that was conducted at the home of Shaamel
Spencer on February 12th, 2013, at 1610 City Place in the

Stanley Holmes public housing project. Recovered from that
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location was cash, firearm and ammunition.

Now, on February 1l4th, 2013, just days after the
homicide, you're going to hear this recorded jail call between
co-conspirator Ambrin Qureshi and Malik Derry. In that call,
you will hear that Ambrin Qureshi says, "Pregnant girl
ratted." She explains, "On Buck."

Agent Kopp's going to explain in his testimony that
Ambrin Qureshi was saying -- explaining to Malik Derry, Kim
Spellman, who was pregnant at the time, ratted; she gave
something up. She explains on Buck, Shaamel Spencer. This is
two days, you recall, after the search that's executed at

Shaamel Spencer's house.

Ambrin Qureshi continues, "'Cause Nikki caliled me and
told me. ™

Mykal Derry responds ~- well, his initials here are
M.D. You'll hear that it's Malik Derry. "Oh yeah, yeah?

Tt's over. TIt's over," he repeats.

Ampbrin Qureshi says, "And she gave up the joint.™"
Agent Kopp will explain that that's a reference to the .380
caliker Beretta firearm.

Malik Derry responds, "Yeah? Oh, all right. Yeah,
it's over. Yo that just F'd me up. Now I'm about to get the
roof tc the max."

Cn February 17th, 2013, Mark Frye, the individual who

engaged in that text message exchange with Mykal Derry about
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responded "No Limit."

On February 17th, 2013, you're going to hear about the
arrest of Mr. Mark Frye and the recovery of 200 bricks of
heroin stamped Red Bull and Black Angel.

You're going to hear that on March 26th, 2013,
hundreds, hundreds of law enforcement agents fanned out to
different locations in the pre-dawn hours in Atlantic City,
New Jersey, and executed searches, like this search at the
residence of Aree Toulson, recovering a firearm and heroin.

This search at the home of Franklin Simms recovering a
loaded firearm, ammunition, and drug packaging paraphernalia,
including stamps.,

You'll hear about this search at the residence of Saeed
Zaffa, a recovery of cell phones, packaged heroin, and a .40
caliber bullet, .40 caliber ammuniticn.

You'll hear about this search at the home of Latasha
Cherry, the girlfriend of Tyrone Ellis, the recovery of about
$37,000, multiple cell phones, and a Glock handgun.

Ladies and gentlemen, you'll hear about other incidents
during the course of the conspiracy period, but not within the
six-month period of the wiretap investigation, including on
October 30th, 2010, the violent assault by Mykal Derry and
other individuals of a vouna man by the name of Anthony

Rosaric. You will hear testimony during the course of the
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trial that Anthony Rosario had the audacity to sell heroin in
this organization's turf without acquiring it through Mykal
Derry, and he paid a price, as you will hear during the course
of the trial.

You will see evidence about this controlled purchase of
heroin from Mykal Derry on November 23rd, 2012, among other
purchases, lots of them.

Ladies and gentlemen, it's safe to say yocu are going to
see and hear a lot of evidence during the course of this
trial: search warrant evidence, cell phone exams, records
from cell phone service providers, cell site location
information, controlled buys, expert witness testimony,
seizures of guns during the wiretap, testimony from law
enforcement witnesses, and a cooperating witness cor two.

As 1 said at the outset, this is a case about drugs,
guns, and cell phones. At the end of the trial, the
Government will have an opportunity to come back before you
and summarize the evidence, and at that time we will ask you
to return the only verdict supportable by this evidence, and
that is & verdict of guilty for both defendants on each and
every count.

Thank vyou.

THE COURT: All right. Mr. Danilewitz, thank you.

All right. We've reached the point in the morning

where it's appropriate for us to take a short break. We'll

.
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have the jury to the jury room. After the conclusion of that
break, you will hear opening statements from the defense.

You will hear this from me often. It's an important
reminder. Please keep an open mind. You have not yet heard
any evidence. Please don't discuss the case ameng yourselves,
And we'll see you back in 10 minutes,

Ms. Novoa.

THE DEPUTY CQURT CLERK: All rise.
(Whereupon the jury exited the courtroom, )
THE COURT: Al1l right. Thank you, Please be seated.

All right. And who will go first, Mr. Madden,

Mr. Markowitz?

MR. MARKOWITZ: Mr. Madden will go first.

THE COURT: all right. See you back in 10 minutes,
We should be able to finish by noon. Does that make sense?

MR. MADDEN: Yes.

MR. MARKOWITY: Absolutely, your Honor.

MR. ASKIN: 2and we'll have a lunch break at noon
roughly, your Honor?

THE COURT: VYes.

MR, ASKIN: Okay. Thank vyou.

THE COURT: 1211 right. Very good.

(Recess at 11:05 a.m. |

!In open court at 11:20 a.m. |

{Defendants present. |
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Camden. NJ

— 000475,



Lay

W N o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

691

THE DEPUTY COURT CLERK: All rise.
(Whereupon the jury entered the courtroom. )
THE COURT: All right. Thank vou. Please be seated.
All right. Mr. Madden, do you wish to make an opening
statement?

MR. MADDEN: Yes, please, your Honor.
THE COURT: You may proceed when you're ready, sir,
MR. MADDEN: Thank you, your Honor.

You've seen the Government's strategy. Their strategy
is to overwhelm you and to scare you. They say they don't
want to sugarcoat or highlight things like curse words and
then they highlight them in vellow up there. They play a
video that they say is Mykal Derry shooting a gun. They turn
the volume all the way up and they play it for you, boom,
boom, boom. That's their strategy in this case. Their
strategy 1s to show you certain things, highlight certain
things, and hope to scare you and hope that you just see that
and you don't look at the nuances and vou don't look at all
the facts of their case.

Thelr case is based on two things. The first is
assumptions, assumptions by who -- the agent here, the Special
Agent Kopp here, and he's here today and he's going to get up
and testify. B2And you heard that from the Government. You
heard that Agent Kopp is going to interpret this and he's

going to explain that and he's going to tell you what this

fa I 4
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|

they are relying on this agent and they're hoping that you'll
do the same thing. They're hoping that he will lead you and
you'll let him lead you down the yellow brick road and you
don't notice the man behind the curtain at the end, and
they're hoping that you just listen to his interpretation of
everything as opposed to listening to it and doing what the
judge tells You is your job as jurors.,

The judge will tel] you very clearly that as jurors
your job is to listen to all the facts and think of them
critically and analyze them and evaluate them and think what
does this mean, what is actually happening here. vour Jjob is
not to be led down the vellow path by Agent Kopp and have his
interpretations be the true meaning of what everything is. 1If
we listen to what the Government says, any word that Agent
Kopp decides means a gun, means a gun. There were seven,
eight different words up there at random that he just pulls
out, yeah, that means a gun, that means a gun, that means
drugs, that means drugs.

Agent Kopp, he doesn't have some speciagl degree here in
slang, but he's going to tell you what he says all these words
mean, and they just want you to listen to that and believe
that, and they Just want you to let him fill in all these
blanks. BAnd he's going to tell you who lives where and who's

related to who and who dates who, and they just want vyou to
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believe all of that and to follow him down that path.

Well, what you need to realize is there are gaps, there
are lots and lots of gaps in this evidence that can be filied
in one way and one way only, and that's by assumptions,
assumptions based on what Agent Kopp says. And you'll hear
that Agent Kopp, he's the head agent in this case, and what
does that mean? That means that he is the person who is
running -- who is overseeing all of these people in Atlantic
City, and this is his case, this is his baby. And when vou
look at it and when you think, can we listen and believe
everything he says blindly? Can we listen to every single
interpretation and definition that he gives of every phone
call and every relationship, can we just listen to that?

What you need to realize is this is his baby, this
case. He's put all this together. He's sitting here with the
lawyers now. He's their star witness in this case. This is
his career. This is what he's made it on and this is his
pinnacle here. And so can we just take what this man who is
basing his whole career, who is hoping that this can be his
shining star, can we just take what he says as gospel truth?
Or do you do what you're told te do, do what vou've taken an
oath to do, and that is listen to the evidence critically and
don't let them just fill in the gaps for you. You decide
whether these gaps can be filled in.

The second thing that this is based on -- besides

n
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assumptions and assumptions made by the Government, it's based
on confidential witnesses or witnesses who come out. These
dre people who the Government purposely charged with crimes
with the hope that they would flip and that they would come in
and say what the Government wants them to say. And these are
big witnesses who are up here on these charts, who they have
purposely charged and they've called leaders, and these people
are looking at these serious charges and what's going to
happen? They're going to get up and they're going to testify,
and this is based on their testimony and their versien of the
events. And not surprisingly, these people who pled guilty
who have become witnesses for the Government are going to say
exactly what the Government wants them to say. And they're
going to say all kinds of horrible things about what was going
on, but what you need to remember and what you need to think
about is these are pPecple with a lot to lose. It's not their
Career on the line, but it's their life and what's going to
happen to them next, because they've all pled guilty to really
serious federal crimes, and they're all hoping that by getting
up and telling you what the Government wants them to tell vou,
that they're going to get cut of jail time, that they're going
to cut a break from this. That's what they're a11 hoping.
And that's what this case is based on. You're going to

hear a lot of tapes and you're going to hear -- you're going

8& Seme horrible videos and some horrible th
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you're golng to hear some horrible language, and the
Government hopes that that scares you, that that overwhelms
you, that you say, oh, my God, it Just must be true what
they're saying. And they're going to hope that you don't
critically look at the evidence, but that's your job to do.
And they're going to hope that you let the agent interpret
everything you want.

By way of example, you look at this chart here. 21l
right? They didn't get this chart from Mykal Derry's hocuse.
They didn't go into his plan for his business and bring this
chart out. This is a chart that the agent and the Government
wrote up. And this little thing here, Mykal Derry drug
trafficking organization, that's not some established name of
this drug trafficking organization. That's a name that the
agent made up. And so he puts it on a chart that he makes up
and he puts the name up there that he makes up. Why does he
do that? Because he wants you just to take his word for
everything. He wants you just to say, all right, well, that
must be the truth because it's written down by a federal
agent.

The judge has already told you and the judge will
continue to tell you, just because the Government and the
agent gets up and says things, like this is the Mykal Derry
drug trafficking organization, means noething. It is the

evidence that means something. And that's what vou need to
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listen to, and not te their assumptions and their charts and
their little capticns on the top where they call it the Mykal
Derry drug organization. You will never hear a single
telephone conversation or tape of anybody referring to this as
the Mykal Derry drug trafficking organization.

S0, you must ask yourself why, why is it so important
then that the Government has to have this big chart where they
have this fake name that they made up?  It's so important
because they want to turn your mind from the beginning. They
want to show you videos of Scary people using the N word,
shooting guns and calling people bad hames, and they want you
to assume that that means that he's the head of their drug
trafficking organization.

I say their drug trafficking organization because this
is one that Agent Kopp and the Government has come up with,
this is one that they have pieced together., Without his
interpretations and without his filling in the gaps, this is
just a bunch of People in Atlantic City in the projects who,
some of them are doing bad things and some of them are
involved in stuff and seme of them aren't, but the thing that
makes this into a drug trafficking organization is the
assumptions of the agent, and you as the jury need to not
blindly follow them down that vellow brick road, make your own
analysis and listen to the evidence critically. And then at

the end of the day, if vyou do that, then you will find Mykal
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Derry not guilty. Thank you.
THE COURT: All right. Mr. Madden, thank you,

All right. Mr. Markowitz, would you like to make an
opening statement?

MR. MARKOWITZ: I would, your Honor.

THE COURT: You may proceed when you're ready, sir.

MR. MARKOWITZ: Counsel for the Government, Mr.
Madden, your Honor, if it pleases the Court, this case begins
with an indictment. 2and in this case, Mr. Danilewitz laid out
what the three charges were, conspiracy to distribute and
possess 1,000 grams of herocin in the Atlantic City area.
Also, there is a count for discharge of a gun in relation to
the conspiracy, and finally the phone counts. But what's
interesting about that indictment, and it gets this whole case
rolling, is the time frame. It starts in October 2010 and it
ends in March 2013.

There was a formal proceeding with regard toc that
indictment, and Malik Derry, before a judge, got up and they
read this whole indictment, and he pled not guilty. And the
reason that he pled not guilty is because he's not guilty of
being a member of any conspiracy. In fact, for a good
portion, 34 months while this conspiracy was going on, he has
been incarcerated from January 20th, 2010, and he was released

October 2Z0th, 2013. That's 34 months.

You've heard these acts of vioclence against Anthony
ANNR2gn.,.
CUTTOLN,
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Rosario. You've heard acts of violence against the Tropicana.

Nowhere is Malik Derry there. You've heard all kinds of

seizures of guns. 1 believe -- I counted them up, maybe there
was 15 or 20 seizures of weapens that the Government said we
had all kinds of law enforcement from Atlantic City, a task

force, not one gun linked to Mr. Dexrry.

What is Mr. Derry? What's this case about for him?
Why isn't he guilty? Why is he not involved? Why is he not
part of this conspiracy? Because, and the judge will instruct
you, all he is is a small time drug dealer. He's a buyer and
seller of drugs, and that does not make You a member of a
conspiracy.

What's more important, they played that tape of the
five or six friends getting together at 307 Martin Luther King
Boulevard. Like Mr. Madden said, they put all of this kind
of, look at this tape, it's gz tape of five men who have known
each other, who grew up together, who are bplaying dice. 1s
there anything sinister about that? No, just five friends
hanging together. ang the judge will instruct you, just
hanging out with your friends, a mere presence if there's some
drugs there, doesn't make you a member of a conspiracy.

Like Mr. Madden pointed out, this isn't Apple, this
isn't Sony, Ford Corporation. A1l it is is their wish list.

And just to show you, they have at the top suppliers.

Well, yeu're going to hear fiop agent McNamara. We don't
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manufacture hercin in the United States. It comes from
overseas. So, I'm sure there are larger suppliers and I'm
sure there are more people. This is where they chose to cut
it off. There's a bigger picture here, and when you leock at
the bigger picture, all you're going to see is Malik Derry as
a buyer and seller of drugs.

Mr. Madden touched on it briefly and it's interesting,
there's cooperators, and you're going to hear from them, and
they've made plea agreements. There's nothing improper about
that. But one of the things that everyone always says is the
Government, you know, doesn't find these people. It takes it
as they come.

But when you hear, after you hear their direct
examination and listen to their cross, and that's one of the
things I want to emphasize about how a trial goes, you must
give everybody an opportunity to let the Government do their
direct and let the defense do its cross, because it will
elicit information that will discredit these witnesses and it
will give you a bigger picture. &And that is critical to this
trial.

But as 1 referred before, they say we don't find them,
we just take them as they come. However, the most important
thing, these guys are smart. They know the deal. They have
lawyers. 2And as my mother once said at my sophomore prom,

make sure you dance with the girl who brought you to the prom,
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and I guarantee you these individuals are dancing with the
Government because they know what's in their best interest.

Now, you heard reference -- you saw that tape of the
Tyguinn James alleged murder. There is nothing -- they have
found nc evidence linking that gun to Mr. Derry. There's no
evidence linking anything. It's all innuendo. It's al2
pieced together. Aand there's nothing to show that he had
anything to do with that Tyquinn James murder.

In fact, you're going to hear evidence in the beginning
of the conspiracy wnereby somebody else shot at Tyguinn James.
Mr. Derry was in jail.

And youn have to remembber, these are two separate cases,
They Jjoin them together, but it's United States versus Malik
Derry, and all the evidence is going to show is that Malik
Derry is a small-time drug dealer. Basically purchases drugs,
sells drugs, nothing more.

You heard about his arrest on January 17th, 2013. What
was he doing? He's out on the street, hustling small
quantities of drugs, and two police officers unrelated to this
investigation arrest him. Very small quantity.

But what didn't we find in that investigation? He
never had a gun. He gets arrested on February, I believe it
is either the 10th or the 11th. Does he have a gun on him?
No. There's nothing linking him to any gun, any violence.

One of the things that's very difficult, and I was
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trying te work it around, is, you know, we talk about, he was
incarcerated, and we talk about that he was arrested for
seiling small guantities of drugs, and that, yes, he purchased
them from his brother. That does not make you a member of the
conspiracy. But there's an old adage that says where there's
smcke, there's fire.

One of the things that we did in this whole process --
and T want to thank you because it's long and it's arduous,
you're given questions beforehand —-- but the one thing that
both the Government, the defense, the defendants know, we got
& jury who said, I'm going to keep a clean slate. I'm not
going to have any preconceived notions of guilt or of
innocence. 1I'm going to listen to the evidence.

And that's the one thing that I believe everybody in
this courtroom believes, and you can't -- you have to take the
evidence, and that is the evidence of the conspiracy. Is
Malik Derry a part of this conspiracy? The evidence will show
he is not.

Is he -- did he use 2 gun in furtherance of this
conspiracy? You'll find no gun. You won't find him at the
gun range. They played that videotape, and vou hear the
firing, and they had an undercover agent in there. You will
never see Malik Derry the three times that they videotaped
them at the shooting range. There's nothing to show that he

ever had a gun.
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When you go through all of the evidence and you hear [
all of it and you let the Government -- you hear their
presentation, you let Mr,. Madden and I do our job, you will
find not even beyond a reasonable doubt, which is an
incredibly high standard, you will have no doubt that Malik
Derry is not a part of this fantasy drug organization. He is
@ person who is just a small seller and buyer of drugs, not
involved, no violence, no anything. You will find that he is
not guilty of what this indictment charges him.

Thank vyou.

THE COURT: Aall right. Mr, Markcewitz, thank you,

All right, 1If 1 could see counsel at sidebar for one

mcement.,
(Sidebar. |
THE COURT: a1l right. Well, we've finisheqd a little
earlier than I anticipated. We could -- their lunch is going

to get here about 12:15. So, that's @ half hour from now. I
can give them a longer break, dismiss them now, or we can
start in with testimony. I don't know what the preference is.

Your assumption was you would start at 1:00, and we'1l
just take a break and let them know and have them let us know
when they're ready, and if it's g ilittle earlier than i:00,
then we can do that, too.

MR. ASKIN: I prefer to do that. 1'11 do whatever

the Court wants, but I prefer to do that.
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