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In2002, Donavan Troy Fortin was convicted of sex offenses against two

minor girls. In this habeas petition, Fortin challenges his convictions relating to

the younger victim, SD. The district court denied the petition with prejudice and

- 
This disposition is not appropriate for publication and is not precedent

except as provided by Ninth Circuit Rule 36-3.

** 
The Honorable Edward R. Korman, United States District Judge for

the Eastern District of New York, sitting by designation.
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Fortin appealed, arguing that his two claims of prosecutorial misconduct are not

barred due to procedural default and that he is entitled to an evidentiary hearing on

those claims, as well as on a freestanding claim of actual innocence. We have

jurisdiction pursuantto 28 U.S.C. $ 1291, and we affirm.

1. Fortin's prosecutorial misconduct claims are procedurally defaulted

because, as he concedes, they were not properly raised in his state post-conviction

proceedin g. See Smirh v. Baldwin, 5 l0 F.3d 1 127 , I l3 8 (9th Cir. 2007) (en banc).

Fortin argues that we may consider them nonetheless due to an absence of state

corrective process, because Oregon "categorically exempts fsuch] claims from

post-conviction review." However, the Oregon court's statement that Fortin's

allegations "wouldn't be a basis for [post-conviction relief] even if proven," fairly

read in context, does not suggest that prosecutorial misconduct claims are not

cognizable in Oregon post-conviction proceedings. See Or. Rev. Stat.

$ 138.530(1Xu) (authorizing post-conviction relief based on violation in criminal

proceedings "of petitioner's rights under the Constitution of the United States");

Berg v. Ir{ooth,359 P.3d 279, 285 (Or. Ct. App. 2015) (reviewing and denying on

the merits a post-conviction claim of prosecutorial misconduct).

2. Fortin cannot make a sufficient showing of actual innocence to excuse his

procedural default. See Smith, 510 F.3d at 1139 (citing Schlup v. Delo,513 U.S.

298,315-16 (1995)). On its own, SD's recantation of her trial testimony would be
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highly exculpatory, but she thoroughly retracted that recantation in her deposition

under oath. Evidence that SD reached out to Foftin's family to recant is not

inconsistent with SD's deposition testimony that she was motivated to recant in

order to end years of occasional harassment by Fortin's family, and the absence of

police reports does not disprove that alleged harassment. Information on a drug

rehabilitation program SD attended, which Fortin argues substantiates SD's claim

in her recantation that she was motivated to make amends as part of the program, is

not particularly probative.

Finally, Officer Kenneth Real's testimony regarding the Novernber 10 date

that appears in his police report is not strongly exculpatory. In order to credit

Officer Real's post-conviction testimony that SD told him the November l0 date, a

juror would have to discredit or discount sworn testimony from several witnesses.

Even if a juror did credit that testimony, the importance of Fortin's alibi evidence

regarding that date is lessened by the possibility that SD might have been mistaken

about the exact day on which she was allegedly raped more than a month prior to

her interview with Officer Real. And Fortin's alibi defense does not clearly bolster

his new consent defense based on SD's recantation. The new evidence Fortin

points to fails to establish that "it is more likely than not that no reasonable juror

would convicthim of the relevant crime[s]." Smith,510 F.3d atlI40

Accordingly, we may not consider Fortin's procedurally defaulted claims of
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prosecutorial misconduct.

3. The district court did not err in denying Fortin an evidentiary hearing on

his freestanding claim of actual innocence. See Insyxiengmay v. Morgan,403 F.3d

657 ,670 (9th Cir. 2A0r. Assuming arguendo that such a claim is cognizable in

federal habeas, see Jones v. Taylor,763 F .3d 1242, 1246 (9th Cir. 2014), it would

require "more convincing proof of innocence" than the showing required under

Schlup to overcome procedural default, House v. Bell,547 U.S. 518, 555 (2006).

The new evidence Fortin would present at a hearing is not significantly different

from evidence already in the record, which, as discussed above, is not sufficient to

meet even the Schlup standard. See Grffin v. Johnson,35A F.3d 956, 966 (9thCir.

2003). Even if Fortin presented that evidence and it were credited in its entirety,

the totality of the evidence would not compel the conclusion that Fortin is actually

innocent of any of the offenses of which he was convicted.

AFFIRMED.
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

DONAVAT{ TROY FORTTN, 3 : 07-CV-00633-PK

Petitioner, JUDGMENT

v

TIARK NOOTH,

Respondent

Based on the Court's Order issued September 1, 20L6' the

Court DISMISSES thls matter with prejudice and GRANTS a

certi-ficate of appealability as to Petitioner's Second and Third

Grounds for Relief.

IT ]S SO ORDERED.

DATED this 1"t day of September, 2AL6.

/s/ Anna l. Brown

ANNA J. BROI/{N

United States Dist.rict Judge

1 JUDGMENT
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IN THE T'NITED STATES DISTRICT COURT

FOR THE DISTRICT OF ORE@N

3 : 07-CV-00633-PKDONAVAIiI TROY FORTIN,

Petitioner,

v.

MARK NOOTH,

Respondent.

ORDER

BROWN,.Iudge.

Magistrate Judge Paul Papak issued Findings and

Recommendatlon (#137) on May 16, 201'6, in which he recommends the

Court deny with prejudice Petitloner Donovan Troy Fortin's Second

Amended Petitlon (#92) for Writ of Habeas Corpus Pursuant Lo 28

U.S.C. S 2254 and qrant a certificate of appealabllity on

Petitloner's Second and Third Grounds for Rellef. Petitioner

flled timely Objecti-ons to the Findings and Recommendation. The

matter is now before this Court pursuant to 28 U.S.C. S 636(b) (1)

and Federal Rule of Civil Procedure 72(b).

1 ORDER
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When any party object's to any portion of the Magistrate

Judgie's Findings and Recommendation, the distri-cl court must make

a de novo determination of that portion of the Magistrate Judge's

reporl . 28 U.S.C. S 636(b) (1). See afso Dawson v. MarshaLL, 56L

F.3d 930, 932 (9th Clr.2009); united States v. Reyna-Tapia, 328

F.3d L774, 1727 (9th Cir. 2003) (en banc).

Thi-s Court has carefully considered Petitioner's Objeclions

concludes they do not provide a basls to modify the Flndings and

Recommendation. The Court also has reviewed the perlinent

portions of the record de novo and does not find any error in the

Magistrate Judge's Findings and Recommendation.

CONCLUSION

The Court ADOPTS Magistrate Judge

Recommendation (#731) and, therefore,

Papak's Fi-ndings and

DENIES with prejudice

Petit.ioner's Second Amended Petition (#021 for Writ of Habeas

and GRANTS a certiflcate ofCorpus Pursuant Lo 28 U.S.C.

appealability on Petitioner' s

Relief.

IT ]S SO ORDERED.

Second and Third Grounds for

DATED thj-s 1"t day of September, 20L6.

/s/ Anna J. Brown

s 2254

ANNA J
United

BROWN

States District Judge

2 - ORDER
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IN THE TINITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

DONAVAN TROY FORTIN, Case No. 3:07-cv-00633-PK

Petitioner FINDINGS AND
RECOMMENDATION

MARKNOOTH,

Respondent.

PAPAK, Magistrate Judgel

Petitioner brings this habeas corpus proceeding pursuant to 28 U.S.C. g 2254, challenging

his 2002 conviction for Rape, Sexual Abuse, Attempted Sexual Abuse, and Coercion. For the

reasons set forth below, Petitioner's Second Amended Habeas Petition (ECF No. 92) should be

denied, and judgment should be entered dismissing this action with prejudice.

BACKGROUND

On December 20,2}Al,thirteen-year-old SD reported to Patrol Officer Kenneth Real that,

while she was a babysitter for Petitioner', he kissed her, fondled her breasts, and tried to touch her

genital area. Resp't Ex, 11.2 at2,4. Petitioner was arrcsted and charged with Sexual Abuse in the

v

Page I - FINDINGS AND RECOMMENDATION
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Third Degre e. Id. at2. According to Real, after advising Petitioner of his Miranda rights, Petitioner

made the following statements about SD, as well as sixteen-year-old AV (who also babysat for hirn):

FORTIN said that over a year ago he had kissed [AV] and he had told her mother

aboutil. x * at

I asked FORTIN about [SD] and he said "I'll tell you I have nothing to hide, so I
kissed her and fondled her brcasts, its not like I raped hel." I asked FORTIN to tell
me how it started FORTIN said [SD] has been his childrens babysitter for about a

year, about late last summer he started doing things with [SD].

When I asked what things he said "kissing and touching, ask [SD] she can tell you

I admit to it." I told FORTIN [SD] had said he tried to touch her genital atea but

stopped when she told him to. FORTIN replied o'Yeh I tried but when she said stop

I stopped I know what no means." FORTIN said'oI am not trying to make myself
look betfer but she always came back to baby-sit my kids." I asked FORTIN if he

ever threatened [SD] he said we "never talked about our liftle secret and it was kind

of a relationship."

I asked what kind of a lelationship FORTIN said "a little bit of a relationship not like
the one I have with rny wife," FORTIN ended the interview by saying "It happened

I cannot say anything about that. I wasn't molesting her but she's 13 and I am 29

Id, at5.

On Februar y 3 ,2002,Officer Real inte rviewed AV and she revealed that Petitioner had raped

her in the living room of his house. Id. at7 , On February 5,20A2, Officer Real interviewed SD and

she stated that Petitioner had raped her twice.1d. According to Officer Real's incident rcport, SD

stated the second rape occurred in Petitioner's cat on November 1 0, 2001 . 1d. Social Wolker Debra

Fausett indicated in her forensic interview reporl, however, that SD did not know the date when the

second rape occuued, but stated "that she was 13 ot l2,like that she had just turned 13." Resp't Ex.

110 at 1,

On May 29,2002, a gmnd jury indicted Petitioner on additional counts of Rape, Sexual

Abuse,AttemptedSexualAbuse,andCoercion.Resp'tEx.l02.Attrial,theprosecutionofferedthe

Page 2 - FINDINGS AND RECOMMENDATION
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testimony of both victirns, the victims' mothers, Of{icer Real, an expefi witness, two social wotkers,

and Petitioner's f iend Brad Beggs. The prosecution also offered into evidence recorded interviews

of SD and AV (taken at the Children's Advocacy Center), and Petitioner's statements to police.

SD testified that Petitioner touched her breasts several tirnes, tried to put his hands down her

pants, and mped her twice. Tr. (ECF No.22) at lA2-124. She testified that she was thirteen \4'hen

Petitioner raped her, and that she did not repoft the rapes sooner because Petitioner tlrcatened to kill

her and her family, Id. at 113-21,132, SD testified that she did not know the precise dates the rapes

occurred, and she did not belleve she gave specific dates to Officer Real (although he told her she

needed to), Id. at l1 l, 130-31. AV testified that Petitioner tried to put his hands down her pants

twice, and raped her in his house. Id. at379-87. According to AV, she was fourteen when Petitioner

raped her; and she did not report the rape soonel because Petitioner thleatened to kill her and her

fainily. ld. at 376-78, 386-89.

Petitioner testified in his own defense. Petitioner admitted to having consensual sex with AV,

but denied any improper behavior with SD. Id. at 50L1',8. Regarding his incliminating statements

to Officer Real, Petitioner testified that he did not confess to any improper conduct towatd SD, but

instead was speaking exclusively about AV , Id, at 520-24. Petitioner called several witnesses who

testified that (l) Petitioner was out of town on November 10, 2001 (one of the dates SD allegedly

told Officer Real that Petitioner raped her); and (2) AV and SD did not appear to be afraid of

Petitioner. Petitioner also recalled Officer Real and AV. On cross examination, Officer Real

reiterated that SD did not provide precise dates for the rapes, Id. at 448-49. During closing

alguments, defense counsel argued that Petitioner was guilty only of the statutory rape of AV, and

that Detective Real comrnitted perjury when he testified that SD did not specifr the dates Petitioner

raped her, and when he rccornted the inuiminating statements allegedly made by Petitioner.

Page 3 - FINDINGS AND RECOMMENDATION
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The jury convicted Petitioner of all charges involving SD (Rape in the First Degree (two

counts), Rape in the Second Degree (two counts), Sexual Abuse in the First Degree (four counts),

Attempted Sexual Abuse inthe FirstDegree (one count), and Coercion (one count)). Resp'tEx. 101.

With regard to the charges involving AV, the jury convicted Petitioner of Rape in the Third Degree

{one count), Sexual Abuse in the Third Degree (one count), and Attempted Sexuai Abuse in the

Third Degree (two counts), but acquitted him of Rape in the First Deglee and Coercion. Resp't Exs.

101, 102. The trial court sentencedPetitioner to a 4O4-monthternofimprisonment. SeeResp'tExs.

l0l, 104 at 3.

Petitioner appealed his conviction and sentence, but latel voluntarily dismissed the appeal,

Resp't Ex. i03. Petitioner sought state post-conviction relief (PCR) alleging that trial counsel was

ineffective on multiple grounds, including (1) failing to hire a forensic expert to rebut testimony that

delayed disclosnre by sex abuse victims is commou; (2) failing to call Petitioner's mother and wife

as witnesses; and (3) confilsing the names of the victims during tlial. Resp't Ex . 1A4 at 4-5. The PCR

court deniecl relief. Resp't Ex. 119 at 54, The Oregon Court of Appeals affirmed, without written

opinion,andtheOregonSupremeCourtdeniedreview. Fortinv,Hill,l5lP.3d960(Or.App.),rev.

denied,l55 P.3d 874 (Or. 2007).

In 2010, during the cours€ of this prnceeding, Petitioner'filed a second state PCRprnceeding

alleging that (1) the prosecutor allowed SD to give perjured testimony; (2) the prosecutor failed to

disclose Brady material; and (3) he is actually innocent. Resp't Ex. 126 at2.In support ofhis second

PCRpetition, Petitioner offeredthetransoipt of an October 13,2009 interviewof SD conducted by

Harold Nash (Petitioner's private investigator), and Ron Benson (a Lincoln County District

Attorney's Office investigator). Resp't Exs. 127, 129, 130. Duting that interview, SD recanted her

tlial testimony and stated that her sexual contact with Petitioner was consensual. The PCR court

Page 4 - FINDINGS AND RECOMMENDATION
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denied relief the Oregon Court of Appeals affirmed without opinion, and the Oregon Supreme Court

denied review. Fortin v. Nooth,326 P .3d 1289 (Ot. App.), rev. denied,355 P,3d 668 (Or. 2014).

STANpARD Qr_RpvIEW

Pursuant to 28 U,S.C. $ 2254(d), apetition for wlit ofhabeas corpus filed by a state prisoner

shall not be granted, with respect to any claim that was adjudicated on the merits in state coutt,

uniess the adjudication resulted in a decision that lvas "contrary to, or involved an urueasonable

application of clearly estallished Federal larv," or "resulted in a decision that was based on an

unreasonable determination of the facts in light of the evidence presented." 28 U.S.C. $ 2254(dX1)

e Q); Haningtan v. Rlchter,562 U.S. 86, 100 (2011); lYhite v. Woodall,l34 S.Ct. 1697, flAz

(2014).

A state court urueasonably applies clearly established federal law, if its decision is "so

lacking in justification that there was an eilor well understood and comprehended in existing law

beyond any possibilrty for fairminded disagreement." Richter, 562 U.S. at 103; Waodall,134 S.Ct,

at 1702.A state court's factual determination is not umeasonable merely because the federal habeas

court would rcach a diffeient conclusion in the first instance. Brumfield v. Cain, i35 S.Ct. 2269,

2277 Q0l5); Burtv. Tifloa,,134 S.Ct. 10, 15 (2013). "Instead, $ 2254(dX2) rcquires that [this Court]

accord the state tdal court substantial deferenca." Brwnfekl, i 35 S.Ct. at2277.If reasonable minds

reviewing the record might disagree about the finding in question, habeas relief is not wamanted. /d

DISCUSSION

r. rNEFF'ECTIJTE ASSISTANCE OF COUNSEL

In Ground One ofhis Second Amended Petition, Petitioner alleges thattlial counsel rendere.d

ineffective assistance of counsel by failing to (1) call Petitioner's wife and rnother as witnesses;

Page 5 - FINDINGS AND RECOMMENDATION
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(2) calla necessaly expert witness; and (3) make an accurate and coherent closing argument. Pet'r's

Second Am, Pet. at 3, Respondent moves this Cout to deny habeas relief on the basis that the PCR

court's rejection of these claims is entitled to deference under 28 U.S,C, $ 2254(d).

The Supreme Court has established a two-patt test to detelmine whether a petitioner has

rcceived ineffective assistance of counsel. First, the petitioner must show that his lawyer's

per.formance fell below an objective standard of leasonableness. Strickland v. Washingfon, 466 U.S.

668, 686-687 {1954).This Court's review of counsel's assistance is "doubly deferential" in that this

Court takes a highly deferential look at counsel's performance under the deferential lens of

$ 2254(d). Cullenv. Pinholster, 563 U.S. 170, 196 (2011); Zapien v. tVIartel,805 F.3d 862, 869 (9th

Cir. 2015), Whenapplyingthis deferential standatd, it is notforthis Courtto second guess counsel's

str.ategic decisions, Sn'ickland,466 U.S. at 689; Zapien,805 F.3d at872i Elmore v. Sinclair,799

F.3d 1238, 1250 (9th Cir. 2015),pet.for cert.Jiled{Jan.27,2016} (No. 15'7848)'

A petitioner also must show that his lawyer's perfotmatrce prejudiced the defense. The test

for prejudice is whether the petitioner can show "that there is a reasonable probability that, but for

connsel's unprofessional en'ors, the result of the proceeding would have been different." ,Str ickland,

466 U.S. at694.A reasonable probability is one which is sufficient to undet'mine confidence in the

outcome of the trial, Icl. at696,ln evaluating proof of prejudice, this Court considers the totality of

the evidence before the jury. Id. "[A] veldict or conclusion only weakly supported by the record is

more likelyto have been affected by enors than one with overwhelming record suppott." /rL

A. Counsel's Failure to Call Petitioner's Wife and Mother as Witnesses

Petitioner argues that defense counsel rendered ineffective assistance because he failed to call

as witnesses Petitioner's wife, Cassandra Fofiin, and his mother, Jessica Bayya Oliphant.

Additionalty, Petitioner complains that because trial counsei subpoenaed Petitioner's wife, but never

Page 6 - FINDINGS AND RECOMMENDATION
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called her as a witness, she was precluded from attending the trial (leading the jury to believe that

she did not support her husband).t At the PCR proceeding, Petitioner offered affidavits by his wife

and mother which he argued countered testimony by AV, SD, and SD's mother concerning the layout

of Petitioner's house, the interior of his car, whether the victims were fearful of him, and whether

Petitioner's mother made certain statements to SD's mother. See Resp't Exs. 107, 108.

Defense Counsel Scott Baldwin testified at the PCR proceeding that he did not call

Petitioner's wife as a witness because he was concerned that she might be detrimental to Petitioner's

defense:

I had--had told lPetitionerl that I would prefer not to use her, and this is going

to sound a little vague, but Mr. Nash, in doing investigation in Siletz, carne under the

impression that she might he motivated to hurt [PetitionerJ, and I understood that

[Petitionerl did not see it that way. So my view was if there was something we had

to have her for; I would use her, but if it was merely going to be to impeach . ' . the

witness or just to have his wife testif, then I viewed it as a risk.

d<*){{**

[I]t was before tlial that Harold Nash came under the impression that, and I
don't want to be too specific, that--that she might be wanting to hurt [Petitione{. Not
in terms of supporting one of the victims, but Harold seemed to think that she had

something else going on that--that she might be motivated to hurt Troy. Imentioned
that to him.2I think that upset him a little bit, but my view was I--I--to be honest with
you, subtracting what I just said, I don't know what we would have used her for.

She's not a (INAUDIBLE) witness certainly. I don't know if I'd put someone on for
her to irnpeach her babysitters, being mamied to the defendant, So it's--it's not

apparent to me. I think your--your question assumes that why would I not use her,

and I guess I would ask why would I use her?

Resp't. Ex, 119 at32,42. Plivate Investigator Nash also recalled that there was concern that

Petitioner's wife testimony could be harmful to the defense. Id. at24.

I It is worthy of note that Petitioner's wife was in the coutlr'oom after the state rested, and

before Petitioner testified in his defense. 'See 
Tr. at 431.

2In his PCR deposition, Petitioner testified that Baldwin did not tell him why he did not

call Petitioner's wife as a witness. Resp't Ex. 118 at 17.

Page 7 - FINDINGS AND RECOMMENDATION
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Additionally,BaldwintestifiedthatalthoughPetitioner'smotherprovideduseful information

for the investigation, he believed she would be a poor witness

She provided us . . . with some very useful information. In particular, the

statement from the high school teacher that puts [Petitioner] basically hanging out

with [SD] after she'd supposedly been raped by him, I believe at her initiation.
* + * It is the case that.we did not want her to testify . . . unless absolutely necessaly,

and I didn't view it as being necessary mostly because she's very aggressive, I would

say on the shrill side, and I thought she wouldn't come offwell to the jury'

Itl. at32-33. Nash agreed with Baldwin's assessment of Petitioner's mother's demeanor. Id. at2l,

24.

Based on the foregoing, the PCR court denied relief because tlial counsel's leasons for tlot

calling Petitioner's wife and mother as witnesses were "plausible and reasonable," and trial counsel's

perfolmance was "entirely adequate:"

[H]aving rrad the tdal transcript, read the affidavits and all this, and listened

to the testimony today, my belief is that what we have here is a valiant but

unsuccessful attempt to turn gnats into dinosaurs, if you will. That the plausible and

rcasonable explanations for not calling the mother and the wife, if in fact they would

say lvhat they would have said . , . . You know, I don't rcmember who it was here

said no, it's a "He said, she said." That's exactiy what it is. And what you have is that

the lawyer did the best he could do with what he had. The jury was obviously not

confused in any degree given the kind--types of verdicts that they retumed, There's
just nothing here, . . . So I don't think there's athing here. This man received entilely
adequate assistance of counsel. He doesn't like the result. I'm sotty, but it's not the

lawyer's fault, and it's not because he didn't rcceive an adequate defense. So the

petition for post-conviction is denied.

Id. at54-55.

Given the highly deferential standard of review under $ 2254(d), and the Supreme Cout't's

admonition that a habeas court not second guess trial counsel's stlategic decisions, Petitioner has not

demonstrated that trial counsel was ineffective for failing to call Cassandra Fortin or Jessica Bayya

Oliphant as witnesses. In light of defense counsel's concet:ns that (1) Petitioner's wife might provide

"hurtful'testimony; (2) Petitioner's mother's aggressive demeanor would not have "come off well

Page 8 - FINDINGS AND RECOMMENDATION
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to the jury;" and (3) neither witness would have provided testimony critical to the defense, the

strategic decision not to call the women as witnesses did not fall below an objective standard of

reasonableness. Futher, given the totality of the evidence presented as trial, Petitioner has not

demonstrated that there is a reasonable probability that, had defense counsel called Petitioner's

mother and./or wife as witnesses, the result of the proceeding would have been clifferent.

Accordingly, the PCR court's *on"lurion that h'ial counsel did not render ineffective assistance is

neither contrary to, nor an unleasonable application of, clearly established federal law. See28 U.S.C,

$ 22s4(dxl).

B. Counselts--Failure to Retain an Expert

Petitioner contends that trial counsel rendered ineffective assistance by failing to retain an

expert to rebut the state's expert's testimony that delayed reporling by sex abuse victims is common.

He contends that delayecl disclosurc was a critical issue in his case and counsel should have followed

up with an expefi witness identified by Nash. At the PCR proceeding, howevet, ueither Petitioner

nor Nash specified what tlre expert would have testified to--other than to say he would have

addressecl the topic of delayed disclosure, See Resp't Ex. 118 at 10, Ex. lI9 at20.

Defense counsel, in contrast, testified that his decision not to call an expert witness was

stmtegic, explaining that expefi opinion testimony on clelayed disclosule was not critical to

Petitioner's defense:

I didn't pursue an expert for, I think, two reasons. One was, eertainly with regard to

the older gitl, we were arguing that was consensual sex and there was Rape I. With
regard to the other victim, there was an alibi defense, and that's the whole date

situationthat became, let's say, fluid during the trial. The--I've typicallyused expe$s

when it's a CARES interview of young children. And my view was in--with older

kids here, again, they're essentiallyhigh school age, maybe upperjunior high, at least

at the time of the trial, my view was going after the interviews of them was not

[where] the pay dirt was. It was more showing that there was an affair. Frankly,

trying to prove there was an affail between [Petitioner] and the older girl. And with

Page 9 - FINDINGS AND RECOMMENDATION
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tegard to the younger girl, that she simply was not credible, and that one of the two

incident dates she picked wete impossible.

Resp'tEx. 119 at39-40.

Given the highly deferential standard of review under $ 2254(d), and the Supreme Court's

admonitionthatahabeas courtnotseconcl guess trial counsel's strategic decisions, Petitionerhasnot

clemonstrated trial counsel rendered ineffective assistance by failing to present expert testimony on

the topic ofdelayed disclosure. Moleover, even assuming that counsel's performance was deficient,

Petitioner has not shorvn that he was prejudiced by tlial counsel's failure to retain an experl.

Although Petitioner contends generally that an expefi would have contradicted the state's expe(,

mere speculation is insufficient to establishprejudice. See Grisbyv. Blodgett,l30 F,3d 365, 373 (9th

Cir.. 199?) (speculating as to what expert would say is not enough to establish prejudice)'

Accordingly, ?etitioner has not demonstrated that the PCR court's denial of this claim is contraty

to, or involved an unreasonable application of, clearly established federal law. See 28 U.S.C. $

22s4(d)(t).

C. Counsel's X'ailure to Present a Cohefent Closing Argument

Petitioner argues that defense counsel rendeled ineffective assistance because he confused

the victims' names during closing argument (including misstating that Petitionet' confessed to having

consensual sex with SD). The PCR court rejected this claim, concluding that "[t]he jury was

obviously not confused in any degree given the kind--types of verdicts that they returned." Resp't

Ex. llgat54.Specifically,thejuryacquittedPetitiorretoftheRapeintheFirstDegteeandCoercion

charges rclating to AV, the older victim. The verdict suggests the jury credited Petitioner"s defense

that he did not forcibly rape or coelce AY. As the PCR cou* reasonably held, the record does not

support a conclusion that defense counsel's mixup of the victims' names confused the jury as to the

identity of the victim with whom Petitioner admitted having sex. Accordingly, Petitioner has not
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demonstrated that there is a reasonable probability that, but for trial counsel's euor, the result of the

proceeding would have been different. The PCR court's denial of this clairn is neither contrary to,

nor an unleasonable application of, clearly established federal law. .9ee 28 U,S.C. $ 2254(dX1).

II. PROSECUTORTAL MISCONDUCTIBRA,DY VTOLATTOJ.{-

In Ground Two of Petitioner's Second Amended Petition, he alleges that "the prosecutor

suborned perjury at his trial and failed to disclose exculpatory information as required andet Brady

v. )uIaryland,373 U.S. 33 (1963) and Kyles v. IYhfiley,s14 U.S. 419 (1995)." Pet'r's Second Am.

Pet. at 3. When originally pled, Petitioner premised this g'ound fot relief on SD's recantation of her

h.ial testimony. SeePet'r's Mem. in Supp. of Mot. for Leave to File Second Am. Pet. (ECF No. 67)

at 2; Pet'r's Mem, in Supp. of Mot. to Stay (ECF No. 69) at 1, Petitioner exhausted this gtound in

his successive PCR proceeding and the court denied it on the melits. Cunently, howevet, Petitioner

also seeks to premise the claims on Officer Real's testimony at the successive PCR ploceeding. This

Court addtesses Petitioner's contentions separately'3

A. Standards

A conviction obtained by a prosecutor's knowing use of false evidence violates the

Fourleenth Amenclment, Napue v. People of State of 1t1.,360 U.S. 264,269 (1951). "Undel this

clearly established Supreme Court precedent, the petitioner must show that (1) the testimony (or

evidence) was actually false, (2) the plosecution knew or should have known that the testimony was

aetually false, ancl (3) that the false testimony was material," Soto v. Ryan,760 F.3d 947, 958 (9th

Cir.2014),

3 Petitioner did not move to amend his Second Amended Petition to add a ground for
relief per.taining to Officer Real's PCR testimony. However, because Respondent does not

challenge Petitioner's new reliance on Officer Real's testimony as not properly pled, this Court

addresses the new allegations. But see Cacoperdo v. Demosthenes,3T F.3d 504, 507 (9th Cir'

1994) (traverse is not the ploper pleading to raise additional grounds for relief).
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Prnsecutors are aiso constitutionally obligated to disclose evidence favorable to an accused

that is material either to guilt or to punishmeri. Brcdy,373 U,S. at87; Kyles,514 U.S. at432.In

order to succeed on a Brady claim, Petitioner must demonstrate that (1) the evidence is favorable,

either because it is exculpatoly or impeaching; (2) the evidence was suppt'essed by the prosecution,

either willfully or inadvefiently; and (3) the evidence is material to his guilt ot innocence. Shelton

v. Marshall,796F,3dl075, 1083-84 (9thCir. 2015);Comstockv. Htnnphries,786F.3d 701,708'10

(9th Cir. 2015),

B. $Dts Recantatio4

Approximately seven years after Petitioner's criminal trial, investigators Nash and Benson

interviewed SD. See Resp't Exs. i29 & 130. Duringthe course of the lengthy interview, SD stated

that Petitioner did not rape ol coerce her, and that she consented to the sexual contact. SD also stated

that99%ofher testimony was lies, her testimony outlining how the rapes occuned was "fed" to her

by AV, Officer Real switched her story, and Deputy Distlict Attorney (DDA) John Mason told her

how to testifr in order to convict Petitioner of the most serious charges. Resp't Ex. 129 at 3-8, 11,

17,22,24,27-34,36-37,40-43,46-47;Resp'tEx. 130 at2-7, Whenquestionedabouthelrecent

drug rehabilitation treatment, SD stated that her recantation was her attempt to make amends for the

wrongsshe'sdoneinherlife.Resp'tEx.L29at31;seealsoResp'tEx. l34.Finally,sDstatedthat

Mason compiled a witten summary of her taped interviews which she reviewed duling trial

pleparation. Resp't Ex.129 at 34-36, 38.

In light of the foregoing facts, Petitioner alleged at his successive PCR proceeding that the

prcsecutor (1) encouraged SD to make her testimony mo{e inculpatory; (2) failed to disclose to the

defense that SD stated her sexual contact with Petitioner was consensual; and (3) failed to disclose

to the defense the written summaly of SD's interviews used during h'ial preparation. See Resp't Ex.
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126a12;Resp'tEx.l29at34-43;Resp'tEx. 139at5-s.PriortothePCRhearing,theStatedeposed

DDAMason and SD

Mason testified that SD never gave a hint that she consented to the sexual contact with

Petitioner, he never asked SD to testify differently fi'om her statements to him, and he did not create

a document summarizing SD's interviews to use during trial preparation. Resp'tEx. 138 at!6,27-

35,37-4A,48. When Mason was asked why SD would accuse him of doing so, he opined:

A {< ;r' *' I do know that [SD] had experienced in the course of the trial
tremendous pressure that she had expressed in terms of, ah, feeling intimidated by,

not just by what the defendant said about harming her and her family, but she

experienced plessures when slre would go in and out of the courttoom with family
members being in the halhvay that would glare at her. They wouldmake statements

towards her,

a Family members--

A Of the defendant. Things that would, you know, were very obviously

taken as threats and intimidating for a young gill. And so I know there was lots of
plessure on het.

Id. at36.

At SD's PCR deposition, she testified'under oath that her statements to investigators Nash

and Benson welp false and that she testifiedlruthfully at ilial. SD testified that (1) Mason never told

her what to say or to provide false testimony; (2) she never told anyone that the sexual contact with

Petitioner was consensual; and (3) the document Mason showed her during trial preparation was

probably her grand jury testimony or her Child Advocacy Centet interview. Resp't Ex. 137 at 3-4,

7-g,ll-!6,18-20,57-63,65-66.SDexpiainedthatherstatementsduringtheinformalinteliewwere

prompted by years of harassment by Petitioner's family:

A x * s I remember the interview and I remember what--I don't remember

exactly everything I said. But I lemember that I was just--I'm to the point

now after being, you know, it's been eight years and I'm still being harassed

and everyhing, that I just,I want it to be over.
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And did you feel that if you gave the staternent that you gave to Harold Nash
and Ron Benson that maybe the hatassment would stop?

(Deponerrt nodded head).

**,F{.*

Before we took a break, [SD], you were indicating that your motivation for
speaking with Ron Benson and Harold Nash in October of 2009 had been to
try to stop the negative interactions that you were having with Mr. Fortin's
family.

A Yeah.

***X<*.

a

a Would your life be easier at this point if Mr. Fortin were not in plison?

A It seems that way.

Ict. at 55 -56i see al so Id. at 32, 34, 36-43, 58-59, 63 -64, 73-7 4, 80-B 1 .4

Pgtitioner's sister and ex-wife, howevor, attested that they did not tll'eaten or influence SD

to recant her trial testimony, and that SD initiated contact with them via the internet prior to the 2009

interview, Resp't Exs. 131-33. In a Myspace message, SD allegedly stated that she was "doing this

because it's the right thing to do" and she o'can't live another day of [herJ life in a lvorld of lies."

Resp't Ex.I32 at3.

The PCR Court denied relief, finding the deposition testimony of Mason to be credible:

No proof of any Brady violation. When the complainant was spealf ing to the

DDA, he gave her something to look at which contained some statetnents she

had rnade, No proof that it wasn't one of the repofis contained in discovery,
DDA's testimony is that he didn't prepare any summary of her statements or
anything else that he might have handed to her.

a When considering the influence of Petitioner's family, this Court notes that SD
desctibed Petitioner as a family friend, and SD's mother testified that she is married to
Petitioner's mother's ex-husband. Tr. 97-98, l5l.

.|
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No proof of any pt osecutolial misconduct. No proof that he told complainant

to say anything other than the truth, He may have tlied to get her to be more

clear or provide more detail, but no ploof he tried to get her to change her

story or add anything untrue. (Btt u,auldn't be a basisfor p# even if proven.)

Complainant spoks to the police, to the forensic team, to the grand jury, the

jury, the defense investigators and the pcr attorneys. The grandjury, the jruy
and the deposition in this case wele all under oath. Those sworn statements

were all consistent. The intetview with the defense investigators was not

swoln and is not consistent, There is no evidence that the tlial attomey had

any feason to beiieve thatthe witness would make a statement 8 years later

that denied that her trial testimony was hue. Even that statement is extlemely

incr.iminating for pet since she says the sexual contact was consensual. That

is stilt incliminating on all of the counts in the indictment that plead an age

factor rather than force. (This complainant is named in cotmts 1-10 and a

different minor is named in counts 11-16). This court cafflot think of
anything the attorney should/could have done at trial concerning her

testimony. Pet has ploven inconsistent statements, but not perjury.

Resp't Ex, 141 at 2 (emphasis added),

The PCR court's conclusion that DDA Mason did not subom perjured testimony fi'om SB,

or fail to disclose Brady material is neither contmty to, not an ufu'easonable application of clealiy

established federal law. ,See 28 U,S.C. $ 2254(dX1). Further, Petitioner has not demonstrated that

it is based on an unreasonable detelmination of the facts based on the evidence presented, See 28

U.S.C. 92254(d)(2i. Petitioner points to no evidence thatDDA Mason knew SD perjured herself

at tr.ial or that he created a document for SD's use during trial preparation. Accordingly, the PCR

court'sholding is entitled to deference, and habeas relief is not waffanted. See Lombertv. Blodgelt,

393 F.3d 943,97A n, 16 (9th Cir. 2004) (petitioner bears burden of proving his case).

In so holding, I reject Petitioner's assertion that the PCR coult "categolically exempt[ed]"

his prosecutorial misconduct claim fi'om review or otherwise denied Petitioner a fuIl and fair hearing

on the issue. The fact that the PCR courtrendered alteurative holdings, i.e.o on the merits and on the

basis that prosecutorial misconduct "wouldn't be a basis for pcr even if ptoven," does not negate the

deferential standald ofreview accorded the decision, Clabourne v. Ryan,745 F.3d 362, 383 (9th Cir'
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2014), overruled on other g.ounds,lu{cKinneyv. Ryan, 813 F.3d 798, 818-19 (9th Cir. 2015); Flores

v. Long,No. 13-0169-JG8,2014 WL 261,1278, at *5, n.6 (C.D. Cal. June 5, ?014); Salas v. Biter,

No. l:15-cv-00831-LJO-EPG-HC,2015 WL9583014, at *13-* 14 (E.D, Cal. Dec.31,2015). Hence,

Petitioner's assefiion that the PCR courl's holding on prosecutorial misconduct is dicta and not

entitled to deference lacks merit.

Moreover, the deferential standard ofreviewunder $ 2254(d) does not mandate aparticular

judicial process, nor does it authorize this Court to review the sufficiency of the PCR proceeding.

Barker v. Fleming,423 F.3d 1085, i092 (9th Cir. 2005); Lambert,393 F.3d at965-66. Hence,

Petitioner's assertion that the PCR court's decision is not entitled to deference because he did not

receive a full and fail hearing lacks merit'

C. Officer Real's Testinony

Petitioner seeks to present new claims that the prosecutor hrowingly influenced Officer Real

to change his testimonyand failed to disclose impeaching evidence, namelyMason's discussion with

Officer Real coneerning the accumcy of his police reporl. Pet'r's Br. in Supp, at 33. The factual

background of these new claims is as follows.

Othcer Real's incident report provides that SD stated that Petitioner raped her on October

1 1 , 2001, and November 1 0, 2001 , Resp't Ex. 1 12 atl .The November 1 0o 2001 date is significant

because it is Petitioner's ex-wife's birthday. Petitioner and several witnesses testified that Petitioner

was in Salem that day celebrating her birthday. Tr. at 396-97 ,4Al-02,5 12. However, the importance

of Petitioner's alibi was undercut by Officer Real's testimony that SD did not provide the dates that

she was raped, and that he supplied the dates in his repolt because he thought it was necessary fot'

the indictment:

a * * t When [SD] disclosed to you the two incidents wherr the defendanthad

raped her, did she know when this had occurred?
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A Not exactly. And i[{ you look at my repofi, thatos a mistake on my par1. what
she had done is she said sometime within the second week of October and

November. I asked her on or about fhe 10th or 1 lth, she said something like that. She

nevef disclosed to me an exact date. However, in my leport it does say 10-1 l-01 and

I l-10-01.

a Okay. Why did you have dates down?

A Well, at the time, I thought I needed a specific date for the charge. That was

a mistake on my part, and I guess because of lack of experience for no other reason.

*{r:k**

A. * * x [S]he couldn't give a specific datq really, at any of the times. She gave

a general date lvhen she started babysifting, a general time fi'ame a few months after

she started, that the advances starled with her.

Id. at 6l-52. During cross and redirect examination, Officer Real leiterated that SD did not provide

specific dates for the rapes, and that he chose the dates in his incident teport. Id. at62-65, 78, 84-85,

93-94,448-49.When defense counsel asked Officer Real if he was changing the dates to "skifi the

alibi defense," he responded adamantly:

A First of all, I resent the fact that you're calling me a liar, sit.

a Iknowyou do.

A Second of all, that is not the fact. The fast of the matter is, and I'11 explain it
once again, when [SD] toid me this happened, she said it happened the fitst
part of the second week. I made the mistake--I did the wrong thing, I assumed

dates. That's the fact.

Id. at 451-52,

At the successive PCR proceeding, however, Officer Real expressed doubt as to the accuracy

of this testimony. After acknowledging that eleven years had past since he interviewed SD, Real

testified that he believed he accurately wrote down dates that SD gave him. Resp't Ex. 140 at 35'41 .

Real testified that in a pretrial meeting with DDA Mason and SD, Mason told him that it appeared
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he rwote the wtong dates in his rep;art. Id. After that meeting, Real began to doubt whether his report

was accurate. 1rl. When asked why he did not testi$/ to these facts at trial, Officer Real responded;

* * * So, when I did go to trial, I testified that, you know, it was possible that
I had written the wrong date and that I may not have wlitten the date that one

of the incidents occuned.

So, basically, theypressured you into changingyourtestimony about the date

that something happened?

I-- I don't want to say pressured but they gave me enough tloubt. You know,
at the time, I was a youltg officer. I wasn't young in age, I was young in
expelience, And, you know, they--they gave me enough to think that I had

possibly messed up that portion of the investigation.

A

a

A

a

A

Have you thought about that issue in the--in the years that have passed?

* * 
'l. I would like to believe that I was aot wlong, at the time, But, you know,

when they talked to me, you know, the victim seemed pretty upset and, you

knolv, I was a young officer and I wanted to man up if I made the mistake and

say I made the mistake. But, after the discussion I had with lChief District
Attorney] Marsha Buckley, tlu'ee or four months ago, I don't know if I did or
not tell you the truth. I've wondered about it since.

****x

*rk)k**

o

A

[Y]ou're testiSing today that [SD] gave you a specific date for when she was

raped, allegedly?

No, I'm testifying that at the time of h'ial, there was some doubt . . . . And
now, I don't know. I'm not saying that date is right or wrcng. I'm saying I do

not know. Does that make sense, ma'am?

But, in your--in your police report, you identified the speci{ic dates. Where

did those dates come from?

Those were taken fi'om the interviews of the--of the people. Flom [SD]

So [SD] told you those specific dates?

Yes.

a

A

a

A
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Okay, And so, when you testified that you just arbitrarily picked those two
dates, was that true?

**+*x

I--I'm not sure, I can't tell you that. What I can tell you is, I wote down--I
believed I wrote down dates that I was told. I was called in for trial prep and
I was told those were wrong. And, I--I don't--I'm not saying anybody
pressured me or anything but I was led to believe I had screwed up the
investigation.

****)F

Well then, why didn't you testiff to that at trial?

Well,I thought I did.

So, you don't recall telling the Defenss Attorney that you plugged in an

arbitrary date?

No, I really don't. I leally don't. I don't have access to any of that. I rcally
don't.

Andthen, so do yourccall testiffing that [SD] didnot actually give a specific
date?

No, l really don't. I really don't. And, I'm not--you know, I really don't.
When I was contacted for this, I tried to get copies of my reports and
everything. And, that police depafiment is gone. So, I couldn't get copies. So,

I'm just trying to go off of however long ago this was.

Id. at36-40,

In the instant proceeding, Petitioner concedes that his prosecutorial misconduct and Brady

clairns based on Officer Real's testimony are procedurally defaulted. Pet'r's Br, in Supp. at 30.

Consequently, habeas relief is precluded absent a showing of cause and prejudice to excuse his

prnceduml default, or that the failure to consider the defaulted claims will result in a fundamental

miscarriage ofjustice. Coleman v. Thornpson,501 V.5,722,750 (199i). Petitioner algues that (1)

exhaustion is excused because mising his prosecutorial misconduct claim would have been futile;

(2) his pocedural default is excused because itwascaused by ineffective assistance of PCRcounsei;
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and (3) he has made a colorable showing of actual innocence. Pet'r's Br. in Supp. at 30; Pet'r's

ReplyBr. (ECFNo. 129) at 10-13.

1. Futility

Petitioner al'gues that he did not procedurally default his prcsecutorial misconduct claim

because it would have been futile to raise the claim in the successive PCR ploceeding in light of the

PCR court's holding that prosecutorial misconduct "wouldn't be a basis for pcr even if proven."

Pet'.r's Br. in Supp. at 35-36,lnSmithv. Bald'il'in,5l0 F.3d Il27,ll38 (9th Cir.2007)' howevet,

tlie Ninth Circuit stressed the difference between a failure to exhaust state remedies and procedural

default, concluding that futility does not excuse a procedural default.

In Smith,the petitioner alleged that his procedural default of an actual innocence claim was

excused because the state post-conviction court held that it could not grant post-conviction relief

basecl on newly discovered evidence of actual innocence, Relying on2S U.S.C. $ 2254(bXl)(Bxii),t

the petitioner argued that his failure to exhaust state lemedies should be excused because the state

PCR proceeding was ineffective to protect his rights. Id. The Ninth Circuit rejected the petitioner's

assertion, holding that the absence of available state remedies does not excuse a ptocedurat default:

Smith needs no excuse fi'om the exhaustion requirement because he has

technically exhausted his state remedies though plocedural default. * * * In cases

such as this, where a petitioner did not pinperly exhaust state remedies and "the court

to which the petitioner would be required to present his claims in order to meet the

exhaustion requircment would now find the claims proeedurally batred," the

petitioner's claim is procedulally defaulted, In light of the procedural bar to Smith

returning to state cou$ to exhaust his state remedies propetly, the relevant question

becomes whether Smith's prccedural default can be excused, not whether Smith's

failure to exhaust can be excused, Therefole, the exceptions to the exhaustion

requirement set forth in $ 225a0) are iuelevant to Smith's petition. Rather, we must

5 28 U.S.C. $ 2254(bXlXBXi) & (ii) is the statutory equivalent to futility, providing that

exhaustion is excused if"there is an absence ofavailable State corrective process; ol'

circumstances exist that render such process ineffective to protect the rights of the applicant'"

Page 20 - FINDINGS AND RECOMMENDATION

Appendix, p. 27



Case 3:07-cv-00633-PK Document 137 Filed 05116116 Page 2L of 28

determine whether we can excuse Smith's procedural default under the applicable

exception to that rule.

Id. atll39; see tlso Pinnell v. BelleEte,638 F.Supp .2d 1231,,1240 @.Or. 2009); lYahlv. Bellecpe,

No, 3:06-00810-KI, 2A09 WL 690631, at *3 (D.Or. Mar. 5,2A09); Remme v. Hill, No. l:0?-cv-

00273-PA,2009 WL 72336},at *4 (D.Or. Mar. 13,2009); Perezv. Hill,3:06-cv-01805-HU,2009

WL 2905576, at *5-*6 (D.Or. Sept. 3, 2009),In accord with the decision in Smith, the state PCR

court's alternate holding that state post-conviction relief is not available folprosecutorial miscondttct

does not excuse Petitioner's procedural default. Rather; Petitioner must demonstrate cause and

prejudice, or a color claim of actual innocenc e, Smith,s10 F.3d at I 139; Caleman,50l U.S, atl 50:;

Pinnell, 638 F.Supp .2d ar 1241,

2, Cause and Prejudice - fneffective Assistance of PCR Counsel

Petitioner argues that the procedural default of his prosecutorial misconduct and Brady

claims should be excused because it was caused by ineffective assistance of PCR counsel. Petitioner

acknowledges, holvever, that the Ninth Circuit has held that ineffective assistance of PCR counsel

cloes not excuse the procedural default of prosecutorial miscond uct or Braclyclaims. See Hunton v.

Sinclair,732F,3d 1124, 126-27 (gth Cir. 2013) (construing tufartinez v. Ryan,132 S.Ct. 1309

(2012). Accordingly, put'suant to the holding inHunton, Petitioner has not demonstrated cause to

excuse his procedural default.

3. Colorable Claim of Actrtal Innocence

Petitioner contends that the prncedural default of his prosecutorial rnisconduct and Brady

claims should be excused based on his colorable claim of actual innocence. Petitioner argues that

his "actual innocence evidence falls into three main categories: SD's recantation, evidence that

supports her recantation and undermines her proffered reasons for the later inconsistent statements
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in her deposition, and Sergeant Real's post-conviction testimony regarding the date in his report."

Pet'r's Br. in Supp. at 32.

A colotable claim of actual innocence selves as a gateway though which a petitioner may

pass to overcome aprocedural default. Schlupv, Delo,513 U.S. 298,315 (1995); Stewartv. Cate,

757 F,3d929,937 (9th Cir. 2A1q. "[T]enable actual-innocence gateway pleas arc rare." fuIcQuiggin

v. Perkins,l33 S,Ct. 1924,1928(2013); Stewca't,7 57 F ,3dat938.Inorder to make a colorable claim

of actual innocence, Petitioner must present o'new reliable evidence--whether it be exculpatory

scientific evidence, trustworthy eyewitness accounts, or critical physical evidence--that was not

presentedattrial," Schhtp,s13U.S. at324;Stev,art,T5TF,3datg4l.Thenewevidencemustbeso

significant that when al1 of the evidence is viewed together, it becomes more likely than not that no

reasonablejuorwouldhavefoundthepetitionerguiltybeyondateasonabledoubt. tVcQuiggin,l33

S.Ct. at 1928; Stevart,757 F,3d at 938.

"In conducting a Schlup gateway review, lthis Court's] 'function is not to make an

independent factual determination about what likely occuned, but rather to assess the likely impact

of the evidence on reasonable jurors."' Stewart,7s7 F.3d at 938 (quoling House v. Bell,547 U.S.

518,538(2006));see alsoSchlup,5l3U.S. at329 (actualinnocenceinquiryrequirescourt"tomake

a probabilistic determination about what reasonableo properly instructed jurors would do."). This

Couft considers all the evidence, "old and new, incliminating and exculpatory, without regard to

whethel it would necessarily be admitted under rules of admissibility that would govern at tlial,"

House,547 U.S. at 538 (internal quotations omitted).

Petitioner has not met this demanding standard, SD testifiecl consistently at trial and in her

post-conviction depositionthat Petitionet touched her breasts, tried to put his hands down her pants,

and raped her onlwo occasions. Her sworntestimonyis consistentwithher statements to hermother,
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Officer.Real, DDA Mason, and to Social Worker Debra Faussett during a forensic interview.

Adrlitionally, SD testified at trial that she did not provide Officer Real specific dates when the rapes

occurred. Tr,102-24 & 130-32.

SD's recantation, in conftast, is an unsworn statement given to tlvo investigators--neither of

whomsDfeltwere"onherside."SseResp'tEx. l3TatT5.AtthePCRproceeding,SDtestifiedthat

she provided the inconsistent statements at the interview in order to stop years of hamssment by

Petitioner's family--a reasonable explanation couoborated by Defense Counsel Baldwin's

observations of Petitioner's family pressut'ing SD outside tlre courltaom durrng ttial. Moreover; as

a general matter, recantation testimony is propetly viewed with great suspicion, and it does not

render the prior testimony false, Jones v, Taylor,763 F.3d 1242, 1248 (9th Cir. 2AA); Allen v,

Woodfard,395 F,3d 979,994 (9th Cir. 2004).AlthoughPetitioner's sister andex-wife attestthat SD

initiated the contaot that resulted in her recantation interview, and deny tll'eatening or influencing

SD to make the staternent, they did not deny engaging in the conduct that SD found to be harassing

over the course of seven years between Petitioner's conviction and the interview.6

Even accepting SD's recantation as truo, this Court cannot say that evelT reasonable juror

would credit her recantation over her sworn testimony at trial and during the PCR proceeding. ,See

Janes,763 F.3d at 125A, Rather, in light of SD's testimony at trial and duting the PCR proceeding,

a reasonable julor could conclude that SD recanted her trial testimony due to harassment by

Petitioner's family. See Jones,763F.3dat 1248, 1250 (witness' recantation considered in addition

to his trial testimony and in the context in which he rccanted when assessing the likely impact it

would have on jurots.).

6 Specifically, SD testified that Petitioner's sister called her names and "flipped' her off
everytime she saw SD. Resp't Ex. 137 at32,34,36-39, & 80. SD testified that Petitioner's ex-

wife just glared at her. Id. at 64.

Page 23 - FINDINGS AND RECOMMENDATION

Appendix, p. 30



Case 3:07-cv-00633-PK Document 137 Filed 05/16i16 Page 24 of 28

Iv{oreover, Officer Real's PCR testimony concerning whether SD told him she was raped on

November 10, 2001, is equivocal and his recollection dimmed by the passage of nine years since his

interview of SD. The lemote nature of Real's testimony is notable given his concession thdt he no

longer remembered the substance of his tdal testimony. In contrast, DDA Mason attested

unequivocally during the first PCR proceeding that Of{icer Real told him that SD did not plovide

any specific dates:

I asked officer Real if victim, [SD] had told him that the sex abuse and Rapes

occurrcd on any specific calendar dates. Officer Real told me thatthe victims never

gave him any specific dates, Officel Real fuilher told me that this was his first sex

crime investigation and he felt he needed to have a specific date for each charge.

Officer Real told me he did not realize that a crime can be chalged "on 01'about" or
ooon or between" ceftain dates. Officer Real told me that he tried to determine from
victim [SD] the dates she normally babysat for the defendant and tlre time of the

molth in October of 2001 when she believed the last tape oecurred before she quit

babysitting for the defendant, Officer Real told me that he ultimately put down in his

report a date in October and one in November that was approximately one month

after the October date.

Resp'tEx. 11? at2-3;seealso Resp'tEx. 110 atl(3l2Tl02forensicinterviewsurnrnary).A

reasonable juror could conclude that DDA Mason's recollection is accurate. Even assuming that

Officer Real testified conectly at the successive PCR proceeding that SD provided the November

10, 2001 date, a reasonable juror could conclude that given SD's age at the time of the offense and

at trial, she simply provided Offrcer Real the wlong clate.

In sum, in light of all the old and new evidence, including Petitioner's initial incriminating

statements; SD's trial and PCR testimony; SD's recantation and statements to her mother and a

social wor.ker; Officer Real's fial and PCR testimony; the affidavits of Petitioner's sister and ex'

wife; Petitionet's alibi evidence; and witness testimony that SD was not fearful of Petitioner; I

conclude that Petitioner has not demonstrated that it is more likely than not that no reasonable juror
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would have found hirn guilty, Accordingly, Petitioner has not made a colorable showing of actual

innocence to excuse his ptocedural default.

IIL ACTUAL INNOCENCE

In Gr.ound Tlt'ee of his Second Amended Petition, Petitioner alleges that he is actually

innocent of Counts 1 and 4 of the Indictment (Rape in the First Degree of SD). Pet't's Second Am.

Pet, at 4. Respondent moves the courl to deny habeas relief on the basis that a freestanding slaim of

actual innocence is not cognizable in a habeas proceeding and, in any event, Petitioner has failed to

demonstrate that he is actually innocent,

The Supreme Courl has yet to hotd that a fi'eestanding claim of aitual innocence is

cognizable as an Eighth or Fourteenth Amendment claim in a fedelal habeas prnceeding.

tuIeQuiggin, 133 S.Ct. at 1931 ; House,547 U.S. at 554-55; Jones,763 F.3d at 1246. However, on

seveml occasions both the Supreme Court and the Ninth Circuit have assumed, without deciding,

that such a clairn may exist in capital cases. House,547 U.S. 554-55; Herrers v. Collins,506 U.S.

390,4t7-Ig &,427 (1993);Jones,763 F.3d at t246;see also Raberts v. Hotvton,l3 F.Supp.3 dt077,

I 113 (D.Or .2014) (collecting cases). In so doing, the coutts have opined that a petitioneL must "'go

beyond demonstrating doubt about his gui1t, and must affirmatively prove that he is probably

innocent."' Jones, 763 F,3d at 1246 (quating Carriger v, Stewart, 132 F.3d 463, 476 (9th Cir.

1997)); see also House,547 U.S. at 555 (Supreme Court precedent implies that fi'eestanding claim

of actual innocence requires more convincing proof of innocenee than Schlttp), The petitioner's

bur.denunderthis standard is "extraordinarily high" andrequires a showingthat is "trulypersuasive."

Carriger,132 F.3d at 476 (quoting Hewera,506 U.S. at 417).

As discussed above, Petitioner has failed to make a colorable showing of actual imrocence.

For the same reasons, based on this Court's de novo assessment of the evidence, Petitioner has failed
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to establish a fi'eestanding claim of actual innocence. 'oThe most that can be said of the nelv

[evidence] is that it unclercuts the evidence presented at trial, Evidence that merely undercuts trial

testimony.or casts doubt on the petitioner's guilt, but does not affirmatively prcYe innocence, is

insufficient to merit relief on a fi'eestanding claim of actual innocence.' ' Janes, T 63 F .3d at I25l ,

W. REQUEST FOR EYIDENTIARY HEARING AND DISCOYERY

Petitioner argues that adjudication of his actual innocence claim is plemature, and that he

should be afforded discovery undel Rule 6, expansion ofthe recotd under Rule 7, and a federal

evidentiary hearing, under Rule 8. Pet'r's Br. in Supp. at 3849.7 Petitioner reasons that a discovery

and/or an evidentiary hearing is waranted because he did not fail to develop the factual basis of the

claim in state court, the state PCRproceeding was not a full and fair hearing because it declined to

consicler his slaim of actual innocence, and Petitioner has made a colorable ciaim of actual

irurocence.

In order to obtain discovery in a habeas corpus proceeding, the petitioner must demonstrate

good cause, Rule 6(a), Rules Governing Section 2254 Cases in the United States District Courts,

28 U.S.C. foll, g 2254. Ahabeas petitioner is entitled to an evidentiary hearing in district coutt, if

he establishes a colorable claim for relief and he was not afforded a full and fair state hearing to

develop his claim, Westv. Ryan,608 F.3d 477,485 (9th Cir, 2010); Earpv. Ornoski,43l F.3d I 158'

1167 (gth Cir. 2005); Insyxiengntay v. tuIorgan,403 F.3d 557, 670 (gth Cir.2005). "To allege a

colorableclaim,hemustallegefactsthat,iftrue,wouldentitlehimtohabeasreiief." Y{/est,608F.3d

at 485; Stokley v. Ryan,659 F.3d 802, 81 1 (9th Cir. 201 1).

7 Petitioner also seeks discovery and an evidentiary hearing on the melits of his

prosecutorial claim relating to the testimony of Officer Real. As discussed in section II(B),
however, that claim is procedurally defaulted, and Petitioner has not demonstrated that he was

denied a full and fair hearing as to that claim.
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Petitioner has failed to demonstl'ate that there is a factual dispute that, if decided in his favor;

would present a colorable claim of actual innocence, Petitioner alleges that an evidentiary hearing

is wananted because (l)DDA Mason and SD wel€neverquestionedunderoathaboutOfficerReal's

testimony at the successive PCR proceeding; (2) Petitioner "could introduce the testimony of his

sister and ex-wife regarding the MySpace messages that indicate SD initiated the recantation;

testimony which could go beyond the scope of their affidavits;" and (3) Petitioner's sister could

testify regarding the allegation that she made threats to SD, Pet'r's Reply at 7. Finally, Petitioner

argues that "t'urther discovery and a hearing would likely adduce additional facts." Id. al7,n.L.

SD testified at trial that she did not provide specific dates that the rapes occumed to Officer

Real. DDA Mason attested during the PCR proceeding that SD did not prnvide specifio dates to

Officer Real. Petitioner makes no showing that additional testimony ott this point would produce

anything more than what is already inthe record . See Grffin v. Jahnsan,350 F,3d 956,966 (9th Cir.

2003) (denying evidentiary hearing because it would not produce evidence more reliable or more

pr.obative than the testimony and affidavits ah'eady presented). Further, assuming that Petitioner's

sister would testily at an evidentiary hearing that she did not threaten SD, and that both Petitioner's

sister and ex-wife would testiS "beyond the scope of their affidavits" conceming whether SD

initiated contactwith themprior to her intelview, those facts, when considered inlight ofthe totality

ofthe evidence before this Court, fall short of demonstrating a colorable claim of actual irurocence.

Accordingly, anevidentiaryhealing isnotwattanted and Petitionerhasnotdemonstrated goodcause

for additional discovery.

lil

//t

t//
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CONCLUSION

Based on the foregoing, Petitioner's Second Amended Petition (ECF No. 92) should be

denied, with prejudice. A Certificate of Appealability should be granted on Petitioner's Second and

Third Glounds for Relief.

SCHEDULING ORDtrR

The Findings and Recommendation will be rcfered to a district judge. Objections, ifany, ate

due foufieen (14) days from sewice of the Findings and Recommendation. Ifno objections arc filed,

theFindings andRecommendationwill gounderadvisement onthatdate,Ifobjectionsare{iled,then

a t€sponse is due fourteen (14) days after being served with a copy of the objections. When the

l.esponse is due or filed, whichever date is earlier, the Findings and Recommendation will go under

advisement.

DATED this 16th day ofMay,20l6.

Paul Papak
United States Magistmte Judge
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Ft[-Fq]
Malheur CountY Or<ull Courl

JUL 10 2012

Time: ffi', W

IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNW OF MALHEUR

DONAVAN TROY FORTIN,
slD # 8406297

Case No 10078217P
Petitioner

vs, GENERAL JUDGMENT

MARK NOOTH, Superinlendent,
Snake River Correctional lnstitution,

Defendant.

******t***l****11a11a11i1***t*******t***r**tlt*****t********a***i*J**t****+******1i*taat**t****l********t*l********lf

The above-entitled matter came before the Court on October 25,2011, for a hearing on post conviction

Trial to lhe Court.

F

ORDER(SI

NOW, THEREFORE, IT IS HEREBY ORDERED THAT:

The Petitioner for Post Conviction Relief I The Petitioner for Writ of Habeas Corpus Relief is

I allowed e following findings and conclusions:

I L\ ,- I

r i :-\,:- l'-l:

JUL I6
Oopteo \

BY:---
GENERAL JUDGMENT - 1

$trt tr dtAE E -ffipe'di*, p

t..r



i.:l

.1.

t:i

i:l

i'ii

'i

Case 3:07-cv-00633-PK Document 1L6-1 Filed L2lL2l14 Page 323 of 384

t

FINDINGS FORTIN

1. Actual innocence not a grounds for pcr.

2. No proof of any Brady violation, When the complainant was speaking to the DDA, he gave her

something to look at which contained some statements she had made, No proof that it wasn't

one of the reports contained in discovery. DDA's testimony is that he didn't prepare any

summary of her statements or anything else that he might have handed to her.

3. No proof of any prosecutorial misconduct. No proof he told complainant to say anything other

than the truth. He may have tried to get her to be more clear or provide more detail, but no

proof he tried to get her to change her story or add anything untrue. (But wouldn't be a basis

for pcr even if proven.

4. Complainant spoke to the police, to the forensic tearn, to the grand jury, the jury ,the defense

investigators and the pcr attorneys. The grand jury, the jury. gnd the deposition in this case were

all under oath, Those sworn statements were all consistent. The interview wlth the defense

. . investigators was not sworn and is not consistent, There is no evidence that the trial attorney

had any reason to believe that the witness would make a statement 8 years later that denied
' that her trial testimony was true. Even that statement is extremely incriminatlng for pet since

she says the sexual contact u/as consensual. That is still incriminating on all of the counts in the

indictment that plead an age factor rather than force, (This complainant is named in counts 1-
10 and a different minor is named in counts 11-16). This court cannot think of anything the

attorney should/could have done at trial concerning her testimony. Pet has proven inconsistent

statements, but not perjury.

5. No inadequacy in any aspect pled, no preiudice.
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'a

This matter involves a

decided.

S feoerat fl.St"t" Constitutional issue(s). All questions were presented and

This order shall constitute a finaljudgment for purposes of appellate review and for purposes of res

judicata,

W
FOR THE REASONS STATED ON THE RECORD, IT IS FURTHERED ORDERED THAT JUDGMENT

BE, AND HEREBY IS GIVEN IN FAVOR OF:

n prfllorurR:

DEFENDANT

DONE AND DATED this i * day of July, 2012.

L
ior Circuit Court Judge

GENERAL JUDGMENT .T
J
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