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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respeetfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW -

[x] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to
the petition and is

[X reported at w2018 U.S. App. Lexis 3547 U.S. v. Miller ; or,

[ ] has be_en designated for publication but is not yet reported; or,
[ -] is unpublished.

The opinion of the United States distriet court appears at Appendlx B __to
the petition and is

[ 1 reported at ; Or,
. [ ]-has been des1gnated for publication but is not yet reported or,
[X] is unpubhshed

[ T For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at s O,

[ ] has been designated for publication but is not yet reported or, .

[ ] is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at . | ' ; OF,

[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished. '

-~



JURISDICTION

[X] For cases from federal courts:

‘The date on which the United States Court of Appeals decided my case

was 2-15-18, Rehearing Denied 5-4-18 (date received, order not dated).

[ ] No petition for rehearing was timely filed in my case.

" [X] A timely petition for rehearing was denied by the United States Court of

Appeals -on the following date: ived 5-4.~18 and a copy of the
order denying rehearing appears at Appendix __C_ . . :

[]An éxtension of time to ﬁlé the petition for a writ of certiorari was granted
to and including (date) on : : (date)
in Application No. A . '

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

A ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix . :

[ ] A timely petition for rehearing was thereafter denied on the following date:
-, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted’
to and including : (date) on (date) in
Application No. A . .

The jurisdictiqn of this Court is invoked under 28 U. S. C. § 1257(2).

.



STATEMENT OF THE CASE

On or about Februéry 17, 2016, Petioner filed his motion for feduction in
his séntenée pursuant to 18, U.S.C. § 3582(0)(2)- .
On or about May 24, 2016, Petitioner filed an amendment to his §3582(c)(2) .
motion with program certificates. '
On‘or about July 13, 2017, the'district ¢ou;£ entered an order denying
Petitioner's motion for reduction in sentence, based on retroactive Amendment
- 782.
Ip denying Appellant's motion for reduction in sentence, just as it did
' dﬁring Petitioner's'initial sentencing proceedings, the‘diStricf court failéd to
make an individualized -finding as to the amount of marijuana reasonébly forseeable
to Petitioner during the course of the conspiracy. Instead, the court relied on
an ambiguous amount of_marijuéna, an abscounding from law enforcement, that lacked
| an indicia .of reliability, and an unsupported‘claim that Petitioner provided false
testimény during trial, to support the court's déeision that a reduction in sentence
was not warranted at that time.
. On or about September:19,.2017; Petifionet: appealed the denial of his’§ 3582
(e){2)-motion: .
| On or about February 15, 2018, the Fifth Circuit Court of Appeals Denied Pet-
-itioner's IFP motion andlDismiésed his appeal aS'frivoloﬁs.

On or about March 23, 2018, Petitioner filed his motion for Hearing or rehearing

en banc

. ¢
On or about April 5, 2018-Patitioner received aletter from the Court Clerk -

nbtifying him of a deficiency in his petition for rehearing.

On or about April 11, 2018, Petitioner complied with the Clerk's instruction



REASONS FOR GRANTING THE PETITION
QUESTiON ONE

WHEIHER THE APPELIATE COURT ERRED IN DISMISSING
PETTTIONER'S APPEAL AS FRIVOLOUS?

Petitioner would ask this Honorable Court to determine whether the appellate
.court committed a clear an obvious error when it dismissed Petitionef's appeal as
frivolous:petitioner believed that he presented at least one meritorious claim on
appeal that warranted the appellate court's atténtion, and the appelléte court -
comnitted a serious error in law when the court declined to gfant appellate review
based on a frivolity determination. In Issue One of his appeal, Petitioner challen-
. -ged‘the district Court's authority for abuse of the court's discretion in denying
" Petitioner's § 3582(c)(2) motion based in part on an incorrect guidelines calcula-
-tion. that clearly affected the district court's determination to deny a reduction
Cin eentence. See App. Br. Id at 2-11. The Apnellate Court's assertion that the issue
of drug quantity determination was ''resolved at his original sentencing hearing' is
simply not true. Petitioner objected to drug quantity and failure to make a speci-
=fic finding as to foreseeability, and the record clearly reflects that the senten-
~¢ing court never attempted to resolve this issue. See App. Brief Id at 8. Because
§1B1.3(a)(1) requires the district court to make individualzed findings as to the
amount of drugs reasdnably.foreeeeable to defendants involved in drug conspirécies,
if this amount was erroniously calculated during the'éentencing proceedings, and
somehow affected the district court's decision to deny a reduction in sentence, fhis
weuld onViously be'an issue that would warrant the appellate court's attention and.
therefore, could never be'deemed a "frivolous'" issue.. See Wright LIC v. Kite Broé,

LLC, Lexis 823 (CAS 2018). "An appeal can (only) be considered frivolous when an

[y
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QUESTION TWO
WHETHER THE DISTRICT COURT ABUSED ITS DISCRETION BY DENYING
PETTTIONER'S § 3582(c)(2) MOTION BASED IN PART ON DRUG DETERMI-

-NATIONS FOR THE ENTTRE CONSPIRACY, WHEN CLEARLY ESTABLISHED

CIRCUIT PRECEDENT REQUIRES SENTENCING QOURTS TO MAKE SPECIFIC

FINDINGS AS TO THE AMOUNT OF DRUGS A DEFENDANT INVOLVED IN A

QONSPIRACY IS RESPONSIBLE FOR DURING THE COURSE OF THE CONSPIRACY?

The primary iseue raised on appeel was whether the district court abused its dis-._
-cretion by failing the following statutory guidelines procedures established in
§ 1B1.(3)(a)(1) of the United States Sentencing Guidelines and the Commentary and
Application Notes to § 1Bl.(3)(a)(1), which requires that when determining a defe=
-ndants criminal culpability in drug conspiracies (relevant conduct), to:only det-
~ermine the amount of drugs '"reasonably foreseeable" to the defendant during the
course of the criminal activity. Because the district relied exclusively on.-the
amount of Marijuana for the entire conspiracy to determine Petitioner's base off-
-ense level an error occurred during the sentencing proceedings that affected the
determination of his § 3582(c)(2) motion for reduefion in sentence, which Petitioner
filed years later. See App. Brief Id at 2-11. Petitioner clearly explained to the
appellate Court the significence of the sentencing error and the need to correct
~ this.error before any determination could be made on whether or not Petitioner was
: entltled to a reductlon in his sentence. See Appeal Brief. Id at 5-8. In additionm,
ﬁhe record clearly refleets , the only finding by«the district court as to the T
amount of drugs involved in the criminal activity was the amount attributed to the
conspiracy as a whole. See App. Brief, Id at 3. the correct drug quantity is a |
requisite before determining a defendant's eligibility pursuant:to: retroactive
Amendment 782 as well as the correct guidelines range to impoee at initial sentencing.
see Amendment 782 to the United States Sentencing Guidelines. Also see United States
v. Puig-Infante, 19 F.3d 929, 942 (CAS 1994). "For a particular defendant howener,

"reasonable foreseeability does not follow automatically," United States v. Puma,

937 F.2d 151, 160 (5th Cir. 1991). cert denied 177 L.Ed. 2d 412, 112 S. Ct. 1165 .



{1992) "the reasonable foreseeability required [under the Guldellnes] requires a
finding separate from a finding that the defendant was consplrator, Id. (citing
United States v. Warters, 885 F.2d 1266, 1273 (S5th Cir. 1989)) Thus for a sen-
»tenc1ng court to attribute to a defendant a certain quantity of drugs, the court
must make two findings: (1) the quantJty of drugs in the entire conQplracy, and (2)
the amount which each defendant knows or should have known was 1nvolved in the
' conspiracy Id. at 159-60." In the instant case, although the district court adopted
the finding by the PSR report that the conspiracy involved "in excess of 1,000 kil-
-ograms of Marijuana', there was absolutely no finding by the district court of the
~ amount of marijuana that was reasoanbly foreseeable to Petitioner during the cpdrse'
of the criminal activity, as required by §1B1;3(a)(1). The PSR simply states that
"the defendant will be heald accountable for conspiring to possess with-intent to
. distribute in execess .of 1,000 kilograms of marijuana pursuant to § 1B1.3.". See
App. Brief Id at 8. This is obviously a miscalculation of the sentencing Guidelines
by the district court, and although the error was forfeited by Petitiioner when he
failed to raise it on direct appeal, Because the forfeited error directly effects
determination by the district court during § 3582(c)(2) proceedings, and the record
is silent as to vhat the district court would have done had it considered the corr-
-ect rangs it may be noticed and:corrected:on-appeal - if- the error seriously effeets
the fairness, integrety and public reputation of the: judicial proceedings.vSee
- United States v. Torres, 856 F.3d 1095 (CA5 2017). "We therefore, consider whefher
" the error affected Torres substantial rights, Id. Where the record is 311ent as to
what the dlstrlct court might have done had it considered the correct Guidelines
rancev the reliance on an 1ncorrect range in most inStances will suffice to show-
an effect on the- defendant s substantlal rights. Molina-Martinez, 136 S. Ct. at 1347."‘
Had Petltloner 5 sentence been correctly calculated under §1B1.3(a)(1), his Guide-

~lines range would have been 151-188 months of imprisonment. because the correct



guidelines range is necessary in order-fbn a sentencing court to determine whether
a defendant is eligible for a réduction in sentence under retroactive amendment 782,
remand is necessary so that the district court can determine the amount of Mari juana
that was reasonably foreseeable to Petitioner during the cource of the criminal fﬁ
conspiracy. Puig-Infante, 19 F.3d 992, 994, (CAS 1994).
| QUESTION THREE ,
WHETHER THIS COURT'S DECISION IN MOLINA-MARTINEZ V. UNITED STATES, 136 .
CT. 1338, 1347 (2016), REQUIRES PETTITIONER'S CASE TO BE REMANDED BACK TO
THE DISIRICT QOURT FOR FURTHER PROCEEDINGS?

In establishing what criteria must be met under plain error review, the Supreme
- Court amnounced in its land mark decision, Molina-Martinez, 136 S. Ct. 1338, 1347 -
(2016), That "Olano instructs that a court of appeals has discretion to remedy a >
 forfeited error provided certain conditions are met. First, there must be an efror
that has not been intionally relinquished or abondoned. id. at 732-733, 113 S. Ct.
1770, 123 L. Ed. 2d 508. Second, the error must be plain, that is to say clear and
obvibué. id. at 734, 113 S. Ct. 1770, 123 L. Ed. 2d 508. Third, the error must have
.affected the defendant's‘substantial rights, Ibid, which in tﬁe‘ordinary case meané ‘
" he or she mustA"sHow a reasonable-prbbability that but for the error' the outcome
of the proceedings would have been different, United States v. Dominquez-Benitez,
542 U.S. 74, 76, 82 124 S. Ct. 2333, 159 L. Ed. 2d 508 (brackets omitted)." (Of -
course, the bar for satiéfying the last part of the plaia errur test in the Fifth
Circuit is so high that it is virtually impossible to meet).Petitioner filed timely
objections to the improper caléulation of his drug quantity determination during
his initial sentencing proceedings. See Sen Hearing trancript Doc # 176 Id at 14~
=23, but due to no fault of his own Petitioner's attorney did not raise the issue
of drug quantity determination on appeal. Therefore the.erfor was not "intionally
’ relinquished. Secondly, the district court admittedly stated that iﬁ was not
utilizing 1B1.3(a)(1), Eut.instead would rely soley on the amount of drugs inbob&ed

in the entire conspiracy, to determine the amount of marijuana reasonably foreseeable

10



district court determined that Petitioner wds not eligible for a reduction in hisl
sénténce because of ''Defendant's involvement in multiple loads of marijuana'. See
Order denying Sentence Reduction Doc. # 283 Id at 2. Because the decision to deny

a reduction in sentence was based in part on an incorrectly caléuléted guidelines . '
féngé"from his:initial sentence, in-light. of ‘the Rosales—Mireies decision Petitioner
is‘entitled to have his sentence vacated, because the clear and plain error affected
Petitionef's substantial rights. See App. Brief Id at 5-8. Just as in.Rosales-
Mireles, Petitioner's sentence was taintédﬂby%anainCOrfectisentenéing Guidelines
range, which affected the amount of time he received at his initial sentencing
proceedings. Because thé district court ultimately relied on this incorrect
‘guidelines range in making the court's final detefmination as to whether a reduction
in séntehce was warranted, the error affected thg fairness, integrity, and public
reputation of thé Jjudicial process itself. As the Rosales-Mireles Court noted,

"That the risk of Unnecesséry depreviation of liberty particularly undermines. the
fairness, integrity, and public reputation of judicial proceedings in the context

of a plain'Guidelinés‘érror becuase Guidelines miscalculations ultiﬁately result

from judicial error, as the district court is charged in the first instamce with - .

Peangl

enSufing the Guidelines range it consideres is correct''. Unlike Rosales-Mireles,

- the iricorrectly calculated Guidelines range was oﬁtside the guidelines fange that
Petitioner should havé received , even more so affecting the fairnes, integrit};' and
public reputation of the judicial proceedings. Petitioner's current guidelines

i:ange was mistakenly miscalculated at 235-293'months of imprisonment. Because the record
is'Silent as to what the district court might have done had it considered the corr-
~-ect Guidelines range, the relience on an incorrect range in most instances wiil.
suffice to shéw an effect on the defendant's substancial rights". Molina-Martinez,
136 S. Ct at 1347. And the'appellate court should have remanded Petitioner's case.

back to the district court to determine the‘correct'sentencing guidelines range

12



before determining whether or not a reduction in sentence is warranted.

'Iherefore, in order to be cons:.stent with this Court's dec131on annon.mced',

' in Rosales-M]_reles, remand to ‘the lower court is necessary.

'CONCLUSION

~The petition for a writ of ceftiora.ri should be granted.

Respectfu]ly Sﬁbmitted,

| Date: . T;u\\g.jg A0\%

13

'
f
'
1
I
v



