IN THE UNITED STATES COURT OF APPEALS q)
FOR THE ELEVENTH CIRCUIT \\%\\
v

No. 18-10087-D

CHARLES LITTON MORRIS,
Petitioner-Appellant,
versus
STATE OF FLORIDA,
Respondent,
SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,

Respondernt-Appeliee.

Appeal from the United States District Court
for the Northern District of Florida

ORDER:
Appellant’s motion for a certificate of appealability is DENIED because he has failed to
make a substantial showing of the denial of a constitutional right. 28 U.S.C. § 2253(c)(2).

/s/ William H. Pryor Jr.
UNITED STATES CIRCUIT JUDGE
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 18-10087-D

CHARLES LITTON MORRIS,
| Petitioner-Appellant,
versus
STATE OF FLORIDA,
Respondeht,
SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,
Respondent-Appellee.

Appeal from the United States District Court
for the Northern District of Florida

Before: WILLIAM PRYOR and JORDAN, Circuit Judges.
BY THE COURT:

Charles Litton Morris has filed a motion for reconsideration, pursuant to
11tk Cir. R. 22-1(c) and 27-2; of this Court’s April 9, 2018; order ‘denying a certificate of
appealability in his appeé,l from the district court’s denial of his 28 U.S.C. § 2254 habeas corpus
petition. Upon review, Morris’s motion for reconsideration is DENIED because he has offered

no new evidence or arguments of merit to warrant relief.
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UNITED STATES DISTRICT COURT ‘
NORTHERN DISTRICT OF FLORIDA
PENSACOLA DIVISION
CHARLES LITTON MORRIS,
~ Petitioner,
V. ) . Case No. 3:16¢v40/LC/CIK
JULIE L. JONES,
Responderit.
< /
ORDER and

REPORT AND RECOMMENDATION

Béfdre th_e court is a petition for writ of habeas corpus filed under 28 U.S.C.
§ 2254. (Doc. 1). Respondenf filed an answer, submitting relevant portions of the
state court r‘ecord.' -(Doé.‘3 1). Petitioner replied. (Doc. 34). The matter is referred
to the undersigned magistrate judge fof report and recommendation pursuant to 28
U.S.C. § 636 and N.D. Fla. Loc. R. 72.2(B). After careful consideration, the
ljndersigned conc]udes that no evidentiary hearing-is required for the disposition of
this matter. Rule 8(a) of the Ruleé Goveming Section 2254 Cases in the United
States District Courts. The undersigned further con_cludés that the pleadings and
attachments before the court show that petitioner is not entitled to habeas relief, and

that the petition should be denied.
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BACKGROUND AND PROCEDURAL HISTORY

On .,July 10,‘ 2012, petitioner was charged by inforlhation filed in Escambié
County Circuit Court Case No. 12-CF-3094, With one count of lewd Aor lascivious
molestation of a 15-year old girl in violation of Fla. Stat. 800;04(5)(a) and (c)2.
(Doc. 31, Ex. B, p. 1).! Petitioner faced a maximuf_n possible sentence of 15 years
~in prison. Fla. Stat. § 775.082(3)(d). The charge arose from these facts, as recited
in the arrest feport‘. | |
"~ On June 23, 2612, the vi_ctim, M.T.,was ata McDoﬁald’s with her high séhool
basketball team. M.T: was wearing a team unifqrm with the wc;rds “Can we?” oﬁ
one side of the shir’t, Vreferri‘ng to Winning a championship. As M.T. was walking to
the door to exit the restaurant, petitioner grabbed her and askéd, “Cén we? Can we?
‘Can we?”, while sirﬁultaneously grabbing and squeezing M.T.’s shirt near her
breasts and grabbiﬁg her buttocks. M.T. immediately pulled away. A patron
ente_ring the restaurant, Kyle Morris (unrdated to petitioner), witnessed the incident‘.
‘Witness Morrfs was holding the door 6pen fof his two sons when he saw petitioner

grab M.T.’s breast and bﬁttocks.. Witness Morris also saw M.T. pull away. As M.T.} |

passed by Kyle Morris, she asked if he saw what happened. Witness Morris

IAll references to exhibits are to those provided at Doc. 31. When a page of an exhibit bears more
than one page number, the court cites the number appearing at the bottom center.

Case No. 3:16cv40/LC/CJK
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| confirmed he d1d and adv1sed M.T. to notrfy her coach. M.T.’s coach, Stevie Sparks,
called the police. Upon questioning by police, petitioner admltted saymg “Can we?”’
to M.T., but denied touchlng her. (Ex. B, p. 3). -Defense counsel deposed M.T.,
Escambia County Sheriffs ‘Deputy Justin Moore, Caroline Pate (Dlrector of
'Operatlons for McDonald s), Kyle Morris and Stevie Sparks (Ex C (notices of
deposltlons); Ex. L? pp. 14_1-96 (deposition transcripts))_.

On March 28, 2013, petitioner signed a counseled, negotlated plea agreement
(titled “Sentence Recommendation”), under which he pled no contest to the lewd or.
lascivious moles_tat_ion charge with an adjudicatiorl of guilt _and designation 'as a
sexual offender, in excvhange for the State recommending.a sentence of 48 menthe’
imi)risonment followed By, 60 months’ sex offender probation with various
eonditions. | (Ex. B, pp. 6-9). Petitioner acknowledged, by signing the plea
agreement, that he fully understood the charge; that he fully-understood t}re rights he
| was waiving by ehtering the plea; that sufficient facts existed to support the plea as
set forth in the arrest report incorporated by reference into the plea agreement; and
that he did not contest the charge. (jd.). Petitioner further _afﬁrmed that his attorney
discﬁssed with him the“ facts of his case; that he was satisfied with his attorney’s
. advice and services; arrd that his attorney did.v not compel or induce him to enter the

plea. (Id.). The court eonducted aplea collo‘quy during Whi_ch petitioner stated under

Case No. 3:16cv40/L.C/CIK
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oath that he understood the rights he was waiving by entering the pleai that he
understood the terms of the plea; and that he was entering the pleé freely and
voluntarily. (Ex. B, pp. 40-44). - When the trial court ihquired whether petitioner
was satisfied with his attoméy’s services; this exchange took place:

THE COURT: Let the record reflect that he does appear
competent to the Court. Are you satisfied with the services of your
attorney? A : -

THE DEFENDANT: 1~

THE COURT: Well; and if you’re not, this [is] the time to
discuss it. ‘

THE DEFENDANT: Well, yeah —

- MS. COBB [Defense Counsel]: You’re not going to offend me
in the slightest bit.

THE DEFENDANT: I mean, I asked for information concerning -
the case that I’ve received on other cases before, like copies of
disposition and depositions — I mean, copies of discovery and
depositions. I got nothing that I could go over it myself in my own

~ time. In a prior case, I was given all of that. And I don’t know, maybe
~ it’s budget constraints. It’s probably not her fault. I’m not satisfied
with that part of it. - ' :

- THE COURT: Okay. And I will clearly hear from Ms. Cobb. 1

do know that that issue has gone back and forth in the Public Defender’s

- Office because Tallahassee has crunched down on the funding a lot.

* There was a point in time where I know that people were given copies

of things. Then it was my understanding at least for the last several

years that they haven’t given you copies of things, but they obviously
are required to sit down with you and go over that. .

Case No. 3:16cv40/LC/CIK
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Il hear from Ms. Cobb. Ms. Cobb.

MS. COBB: Judge, that is the policy in our office, that we are
not required to give copies and we normally don’t. But I have gone
over every deposition with him and gone over all the discovery.

THE COURT: Okay. I will tell you then, Mr. Morris, I don’t
know of any authority that I have to make them give copies to folks.
The gist is if I were in your shoes, I would want it in my hot little hands.
I’d want to be able to read it at my leisure and make sure I understood
everything, but I don’t know of any authority that I have to make them
do that as long as they have gone over it with you. -

Now, do you feel llke that she had gone over the stuff w1th you
and you just wanted to be able to digest it?

THE DEFENDANT: She went over the depositions with me. T .
have no idea what is in the discovery though.

THE COURT: Okay.

THE DEFENDANT: And I would have liked to have been able
to sit down and go over within my own time and not be rushed and not
rushing her either, you know.

THE COURT: I understand. Well, based upon that, I’'m not
going to find that she has done anything inappropriate. So unless you
tell me that you don’t want to enter this plea, I’m gomg to go ahead and -
sentence you

THE DEFENDANT: No, ma’am, I’m just ready to get this over
with. . ‘ E

THE COURT: Understood. -

THE DEFENDANT: That COunty jail is about to drive me crazy.

Case No. 3:16cv40/LC/CIK
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(Ex. B, pp. 44-46).- After additional questioning, the court concluded the colloquy:
“And with all of this being said, is 1t your intent today to enter a plea of guilty to
these charges becaude you are indeed guilty or no contest because it would be within
your best interest to' do s0?” (Ex. B, p. 47). Petitioner responded, “No contest ”
d.). The trial court found a factual basis for the plea accepted petitioner S plea
adjudicated him ‘guilty, de51gnated him a sexual offender and sentenced him
consistent with the plea agreement. (Ex. B, pp. 6-9 (plea agreement), pp. 40-51 (plea .
colloquy) pp. 15-21 (judgment and sentence); pp. 23- 28 (order of sex offender
probation)) Judgment was rendered March 28, 2013 (Ex B, pp 15- 21) Petitioner
d1d not immediately appeal.
On June 3, 2013, petitioner filed a petition;for belated appeal in the Florida
First Dietrict Court of lAppeal (“F irst:DCA”), which was granted. Morris v. State,
1.32 So.3d 1242 (Fla. 1st DCA 2014) (copy at Ex. A). The mandate issued on Marcli
18, 2014, and, on tllat date, a copy of the First DCA’s 'opinion was treated as
petitioner’s notice of appeal. (Ex. A). Petitioner’s appointed counsel filed a bri'ef in
accordance witli Anders V. California, 386 U.S. 738 (1967), and In re Anders Brieﬁ,.
581 So. 2d 149 (Fla. 1991), asserting that the appeal was without merit. (Ex. G).
Petitioner filed a pro se initial brief.. (Ex. H). On May '22, 2015, the First DCA:

affirmed per curiam without opinion. Morris v. State, No.. 1D14-1407, 169 So. 3d

Case No. 3:16cv40/LC/CIK
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1168 (Fla. 1st DCA 2015) (Table) (copy at Ex. I). The Florida Sﬁpreme Court
dismissed petitioner’s petition for writ of certiorari for lack of jurisdiction. Morris
v. State, 177 So. 3d 1269 (Fla. Aug. 3,.2()15) (Table) (copy. at Ex. K).
| On November 19, 2014, petitioner filed a pro se motion to correct illégal
sentence under Florida Rule of Criminal Procedure 3.800, claiming that his sentence
wa~s illegal undef Villery v. Fla. Parole and Probatibn, 396 So.2d 1107 (Fla. 198'1).
(Ex. E, pp. 78-80): By order rendered Fébruéry 24,2015, the state circuit court ruled
that to the e;xfenfthe motion was filed under Fla.: R. Crim. P. 3.800(b), it was deemed
denied 60 days after it was filed by operation of Rule 3.800(b)(1)(B), and _tc; th_e_
extent the motioh was ﬁléd under Rulé 3.800(a), the court lacked jurisdiction-fo
consider it due to the pendency of petitionef’s direct appeal. (Ex. E, pp. 82-83). |
| On April 27,2015, petitioner ﬁléd apro se “Motion for Post Conviction Relief
(3.850)” under Florida Rule of Criminal Procedure_ 3.850. (Ex. L, pp. i-102). On |
July 23, 2015, petitioner filed a pro se “Motion ‘for'Belated Withdrawal of Plea’;
under Florida Rules of Criminal Procedure 3.170 and 3.850. (Ex. L, pp. 103-196
through Ex. M, pp. 197-218). On August 1, 2015, petitioner filed apro se p]eading
titled “Demand for 'Evidenf(iary Héaring for Inquiry into Factual Basis for
Defendant’s Nolo Plea”. (Ex. M, pp. 219-26). By order rendered August 1'9, 2015,

the state circuit court treated petitioner’s Rule 3.850 motion as a motion to modify

Case No. 3:16cv40/LC/CIK
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sentence undér Rule 3.800(c), and denied relief. (Ex M, pp. 229-66). In thé sarhe
written order, thé circuit court treated petitioner’s motion for belated withdrawal of
plea as a motion for postconviction relief under Rule 3.850, and denied relief. (Id_.)‘.
By separate order rendgred August 19, 2015, the circuit court denied petitioner"s
demand for evidentiary ‘hearing in light of its order denying postconviction relief.
: (Ex.' M, pﬁ. 267-68). The First DCA affirmed the dénial of postconviction relief,
per curiam and without opinion. :Morris v. State, No. 1D15-4492, 182 So. 3d 643
(Fla. 1st DCA 2016) (Table) (copy at Ex. P). The mandate issued February 1, 2016.
(Ex. P).

On July 28, 2015, petitioner»ﬁled another Rule 3.800(a) motion to correct
illegal sentence, again claiming that his sentence was illegal under Viller.y, supra.
(Ex. Q, pp. 1-4). The state circuit court denied the motion on the merits on August
19, 2015. (ld., pp. 5-14). The Firét DCA per curiam afﬁrm_ed without opinion on
January 14, 2016. Morris v. State, No. 1D15-4491, 182 So. 3d 643 (Fla. 1st DCA -
2016) (Téble) (copy at Ex. T). The manda’;e issued February 1, 2016. (Ex. T).

On October 7, 2015, petitioner filed a motion to vacate the electronic
monitoring requirement from the order of broﬁatiqn. (Ex. U, Attaéhed Ex A). The
state circuit court denied the motion on October 281, 2015. (Ex. U? Attached Ex. B).
On November 30, 2015, petitionéf filed a pfo se state habeas pet-i;tion iﬁ the Fﬁrst |

Case No. 3:16¢v40/LC/CIK
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DCA, seeking to “revers‘e;’ the circuit court’s chober 28,2015, order. (Ex. U). The
First DCA tfeated the habeas petition as a petition for writ of certiorari, (Ex. V), and
denied relief on April 25, 2016. Morris v. Stdte, No. 1D15-5420, 189 So. éd 764 |
(Fla. 1st DCA 2016) (Table) (copy at Ex. Z). The mandate issued May 1_1,2’016.
(Ex. Z). |
Peti‘tionef was released frém the iﬁcarceration po};ion of his sentence on
Nermber 15,' 2015, and begén serving'his term of probation. (See Doc. 1, p. 11.1).2
Petitioner filed his federai habeas peﬁfcion on January 29, 2016, raising five claims.
(Doc. 1). Respondent asserts that each claim fails for one or more of the folldwing
reasons: (1) the claim is ﬁnexhausted and procedurally defaulted; (2) the claim
. I;resents; a purely stéte law issue that is not cognizable on federal habeas réview; 3)
the claim is without merit because the state court’s rejection of it was consistent with
- clearly established federal law and based on a reasonable determination of the facts.
‘v(Doc. 31).

RELEVANT LEGAL STANDARDS

Exhaustion and Procedural Default
Before bringing a § 2254 habeas. action in federal court, a petitioner must

exhaust all available state court remedies for challenging his conviction, 28 U.S.C.

2 References to page numbers of the petition are to the numbers petitioner assigned.
Case No. 3:16¢cv40/LC/ICIK ' . : ]
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§ 2254(b)(1), thereby giving the State the “‘opportunity to pass upon and correct’
‘alleged violations of its prisoners’ federal righfs.” Duncan v. Henry, 513 U.S. 364,
‘.365, 115 S. Ct. 887, 130 L. Ed. 2d 865 (1995) (quoting Picard v. Cohnor, 404 U.S.
| 270,275, 92 S. Ct. 509, 30 L. Ed. 2d 438 (1971) (citation omitted)). The petitioner
“must givé the state couﬂs one full opportunity to resolve any constitutional issues
by invoking one complete round of the State’s established appellate review process.”
O'Sullivan v. Boerckel, 526 U.S. 838, 845, 119 S. Ct. 1728, 144 L. Ed. 2d 1 (1999);
Picard, 404 U.S. at 2’,77'-78‘. A .claim »that was not prese;nted to the state court and
can no llonger be litigated under state procedural rules is éonsidéred procedurally
defaﬁlted, ie., procedurally. barred from federal review. See Boerckel, 526.U..‘S. at
839-40, 848; Hittson v. GDCP Warden, 759 F.3d 1210? 1260 n.56 (1 1‘th Cir. 2014)
(“Where a return to state court would be futile — because the petitioner’s claims
‘would clearly be barred by state procedural rules — a federal court.can ‘forego the -
needless judicial ping-pong’ and treat unexhausted claims as procedurally
defaulted.” ‘(quot,ing Snowden v. Singletary, 135 F.3d 73é, 736 (1 i_th Cir. 1998))).
A claim is aléo considered proce'durally defaulted if it was presented to the
state court but rej ectedvon'the independent and ad‘equate state ground of procedural
bar or default. See-‘Map.les V. Thoma.i, 565 U.S. 266, 280,' 132 S. Ct. 912,181 L. Ed

2d 807 (2012) (“As a rule, a state prisoner’s habeas claims may not be entertained

Case No. 3:16cv40/LC/CIK
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by a federal court When (1) a state coﬁrt [has] declined to address [those] claims
because the prisoner had failed to meet a state procedural féqujrement, and (2) the
state judgment rests on independent and adequate state proCedurai grounds.”
(alterations in original) (internal quotation marks and citafjons omiﬁed)); Caniff v.
Moore, 269 F.3d 1245, 124_7 ( 11th Cir. 2001) (“[C]laims that have been held to be
procedural—iy defaulted under state lawlcannot be addre;ssed by federal courts.”). The
- adequacy of a State‘ pfocedu;‘al bar to the assertion of a federal question is itself a
federal question. See Lee v. Kemna, 534 U.S. 362, 375,122 S. Ct. 877, 151 L. Ed.
2d 820' (2002). The adequa’cy requirement has been interpreted to mean that the state
rule must be-“firmly established and regularly followed,” Siebert v. Allen, 455 F.3d
1269, 1271. (11th Cir. 2006), that is, not applied in an ‘farbitrary or unprecedente;d
fashion,” Judd v. Haley, 250 F.3d 1308, 1313 (11th Cir. 2001), or in a manifestly -
unfaif manner. ;Fo?a’ 2 Gedrgia, 498 U.S. 411, 424-25, 111 S. Ct..850, 112 L. Ed.
2d 935 (1991); Upshdw v. Singletary, 70 F.3d 576,' 579 (11th Cir. 1995).

| A petitioner seeking to overcome a procedural default must ‘,‘demonsfrate
‘cause for the default and a?:tuél prejudice as a result of the alleged violation of federal
law, or demonstrate that failure to consider the claims will resAult ina fundaniérﬁal
miscarriage of justice.” Colemaniv. 7i homp;on, 501 U.S. 722, 750, 111 S. Ct. 2546,

115 L. Ed. 2d 640 (1991). “For cause to exist, an external impediment, whether it

Case No. 3:16cv40/LC/CIK
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be governmental interference or the reasonable unavailability of the factual basis for
the claim, must have prevented petitioner from raising the claim.” McCleskey v.
Zant, 499 U.S. 467, 497, 111 'S.-Ct. 1454, 113 L. Ed. 2d 517 (citing Murra); v.
Carrier, 477 U.S. 478, 488,106 S. Ct. 2639, 91 L. Ed. 2d 397 (1986)). The
miscarriage of justice exception requires the petitioner to show that ““a constitutional
violation has probably resulted in the conviction of one who is actually innocent.”
Schlup v, Delo, 513 U.S. 298, 327, 115 S. Ct. 85, 130 L. Ed. 2d 808 (1995). This :
standard is very difficult to meet: |
[A] substantial claim that constitutional error has caused the conviction
of an innocent person is extremely rare. To be credible, such a claim
requires [a] petitioner to support his allegations of constitutional error
with new reliable evidence — whether it be exculpatory scientific
evidence, trustworthy eyewitness accounts, -or critical physical
evidence — that was not presented at trial. :

513 U.S. at 327. “To establish the requisite probability, the petitioner must show |

that it is more likely than not that no reasonable juror would have convicted him.”

Id

Section 2254 Standard of Review

Federal courts are precludéd from granting a habeas petition on a claim that
-was adjudicated on theA mérits in state court unless the state court’s decision (1) “was
contrgry to, or involved an unreasonable application of, clearly established Federal

law, as determined by the Supreme Court,” or (2) “was based on an unreasonable
Case No. 3:16cv40/LC/CIK ’
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determination of the facts in light of the eyidenée presented in. the State court
proceeding.” 28 US.C. § 2254(d). A state court’s factual determinatidns are
presumed correct, unless the petitioner rebuts the presumption of correctness by
clear and convincing evidence. See 28 U.S.C. § 2254(e)(1).

The United States Supreme Court explained the frameWork for § 2254 review
in Williams v. Taylor, 529 U.S. 3_62, 120 S. Ct. 1495, 146 L. Ed. 2d 389 (2000).3
Justice O’Connor described the appropriate test:

Under the “contrary to™ clause, a federal habeas court may grant

the writ if the state court arrives at a conclusion opposite to that reached

by this court on a question of law or if the state court decides a case

differently than this Court has on a set of materially indistinguishable

facts. Under the “unreasonable application” clause, a federal habeas

court may grant the writ if the state court identifies the correct

governing legal principle from this Court’s decisions but unreasonably

applies that principle to the facts of the prisoner’s case. ‘
1d., 529 U.S. at 412-13 (O’Connor, J., concurring).

'Employing the Williams framework, on any-issue raised in a federal habeas

petition upon which there has been an adjudication on the merits in a state court

proceeding, the federal court must first ascertain the “clearly established Federal

3Unless otherwise noted, references to Williams are to the majority holding, written by Justice
Stevens for the Court (joined by Justices O’Connor, Kennedy, Souter, Ginsburg, and Breyer) in
parts L, 111, and IV of the opinion (529 U.S. at 367-75, 390-99); and Justice O’Connor for the Court
(joined by Justices Rehnquist, Kennedy, Thomas, and — except as to the footnote — Scalia) in part
11 (529 U.S. at 403-13). The opinion of Justice Stevens in Part Il was joined by Justices Souter,

Ginsburg, and Breyer. '
Case No. 3:16cv40/LC/CIK
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law,” namely, “the governing légél priﬁciple or principlgs set forth by the Supreme
Court af the time the staté court render[ed] ifs decision.” Lockyer v. Andrade, 538
U.S. 63, 71-72, 123 S. Ct. 1166, 155 L. Ed. 2d 144 (2003). The law is “cleaﬂy
estai)lished’f only when a Supreme Court holding at thg time of -the state c‘ourt.
decision embodies the legal principle at issue. See Thaler v. Haynes, 559 U.-S..43,
47,130 S. Ct. 1171, 175 L. Ed. 2d 1003 (2010); Woods v. Donald, 575 U.S. —, —,
135 S. Ct 1372, 1376, 191 L. Ed. 2d 464 (2015) (“We have explained that cleérly
established Federal law for purposes of § 2254(d)(1) includes only the hqldings',.as |
opposed to the dicta,. of this Court’s decisions.” (intérnal quofation marks and
citation omitted)).

After identifying the governing legal pyinciple(s), the federal céuﬁ determines
whether the state c.ourt adjudication is contrary to the‘clearly established Suprerhe
Court case law. The adjudication is not contrary to Supreme Court precedent merely
| because it fails to cite to that precedent. Rather, the adjﬁdication is “contrary” only
- if either the reasoning or fhe result contradicts the relevant Supreme Court cases.. ‘
See Early v. 'Packer, 537 U.S. 3, 8, 123 S Ct. 362, 154 L. Ed. 2d 263 (2002)
(“Avoiding th[e] pitfalls [of § 2254(d)(1)] does not réquire’ citation to our cases —
indeed, it does not even require aWaréness of our cases, so long as neither the

- reasoning nor the result of the state-court decision contradicts them.”). Where there

Case No. 3:16cv40/LC/CIK
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is no Supreme Court precedent on point, the state court’s coriwlusidn cannot be
contrary to clearly es’tabﬁshed federal llaw. See Vl}oods, 135 S.'-Ct. at 1377 (holding, ‘
as to claim that counsel was ﬁer se ineffective in being abeent from the courfroom
for ten minutes duriﬁg testimony concerning other defendants: “Because none of
our easels confront the specific question presented .by this case, the state court’s
decision could not be contrary to é.ny. holding from this Court.” (internal quotation
marks and citation omitted)). If the state court decision is contrary to clearly
established federal law, the federal habeas court must independently consider the
mer'it_s of the petitioner"s claim. See Panetti v. Quarteriman, 551 U.S. 930, 954, 127
S. Ct. 2842, 168 L. Ed. 2d 662 (2007).

- If the »“contrafy to” cleuse is noi saﬁsﬁed, the federal habeas ‘court next
determines Whether the state ceurt “unreasonably applieel” the governing legal
principles set forth in the Supreme Court’s cases. The federal court defers to the
state court’s reasoning unless the state court’s application of the legal pfiriciple(s)
was “objectively unreasonable” in light of the record before fhe state court. See
Williams, 529 U.S. at 409;: Holland v. Jackson, 542 U.S. 649; 652, 124 S. Ct. 2736,
159 L. Ed. 2d 683 (2004). In applying this Standard, the Supreme Court has‘
emphasized: | | |

When reviewing state criminal convictions on collateral review, fedefal
Judges are required to afford-state courts due respect by overturning

" Case No. 3:16cv40/LC/CIK
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their decisions only when there could be no reésonablé dispute that they

were wrong. Federal habeas review thus exists as “a guard against

extreme malfunctions in the. state criminal justice systems, not a

substitute for ordinary error correction through appeal.” Harrington,

supra, at 102-103, 131 S. Ct. 770 (internal quotation marks omitted).
Woods, 135 S. Ct. at 1376 (quoting Harrington v. Richter, 562 US. 86, 131 S. Ct
7‘70, 178 L. Ed. 2d 624 (2011)). The § 2254(d) sta.ndard “is difﬁcult to meet . . .
.b'ecause it was meant to be.” Richter, 562 U.S. at 102. |

Section 2254(d) also allows federal habéas relief for a claim adjudicated onl
the merité in state court where that adjudication ;‘resulted in a decision that was based
on an ,unreasonablle determination of the fécts in light of the evidence presented in
the State court ‘proceeding.” 28 US.C. '§ _2254(d)(2). The “umeasonabie
determination of the facts” standard is implicated only to the extent the validity of
 the state court’s ultimate ;:onclusipn is premised on unreasonable fact finding. Seé
Gill v. Mecusker, 633 F.3d 1272, 1292 (11th Cir. 201 1). .Als with tﬁe “unreasonable
appli.cation” clausé, the federal court applies an objective test.- See Miller-El v.
Cockrell, 537 US 322,340,123 8. Ct. 1029, 154 L. Ed. 2d 931 (2003) (holding that
a-state court decision based on a factual determination “will not be overturned on
ﬁfactual grounds unless objectively unreasonable in light offhe evidence presented in
the state court proceeding¢”’). Federal courts -“may not characterize . . . state-court

factual determinations as unreasonable merely because we would have reached a
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different.conclusion in the first instance.” Brumﬁéld v. Cain, 576 U.S. —, —, 135
S. Ct. 2269, 22717, 192.._L. Ed. 2d 356 (20'15)‘(c‘1uotation}marks omitted).
Only if the federal habeas court finds that the: petitioner satisfied AEDPA and
§ 2254(d), do'e.s.the court ta;ke the ﬁhal stép of conducting an independent review of
fhe merits of the pe'tiﬁoner"s claims.. See Panetti, 551 U.S. at 954‘.. Even then, the -
- writ will not iséu‘e’ unless the petitioner shows that he is in custody “in violation of
the Constitution o'r"laws and tréaties of the United State_-s.” 28 US.C. § 22'54(a).
DISCUSSION

Ground One : Trial court violated petitioner’s right to due process when
it denied his request for copies of pre-trial discovery. -

Petitioner’s first cléi;ﬁ feadé: “Peﬁtioner’s due procéss righfs were violated
when he’ made an in—couﬁ request for ‘pre-trial transcripts and discovery exhibits’ at
his March 28,2013, plea hearing, (sée plea colloquy — AItaéhment 1). That request
was denied basicélly - due | to budget cuts in order to bbtain a -
v&rongful/unconsﬁtutional’éoﬁvictioh.” . (Doc. 1, p. 5.1). Pétitioner asserts he.
presented this claim to the state courts in ﬁis direct appeal and in his “Motion for
Beiated Withdrawal of Plea”. (Doc. 1, p. 5). Respondent asserts this claim is
procedurally defaulted. (Doc. 31, 'pp. 16-23). It is .unﬁecessary to decide the -
~ procedural default issue, because petitioner’s claim fails '.on the merits even on de

novo review.
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 The standard fdr determining the validity of a guilty or no contest plea is
“whether the plea represents a voluntary intelligent choice among the alternative
) courses open to-the defendant.” North Carolina v. Alford, 400 U.S. 25, 31, 36-37,
91 8. Ct. 160, 27 L. Ed. 2d 162 (1970); Boykin v. Alabama, 395 U.S. 238, 242, 89
S. Ct. 1709, 23 L. Ed. 2d 274 (1969). “Once a plea of guilty [or no contest] has -
been entered, nonjurisdictional challenges to the conviction’s constitutionality are
| waived, and only an attack on the voluntary and knowing nature of the plea can be
sustained.” Scott v. Wainwright, 698 F.2d 427, 429 (11th Cir. 1983). ‘This waiver
includes all claims of ineffective assistance of counsel “except insofar as the
ineffectiveness -is alleged to have rendered the guilty plea involuntary.” United
States v. Glinsey, 209 F.3d 386, 392 (5th Cir. 2000).. The Supreme Court explained
in Tollett v. Hende}son, 411 U.S. 258,93 S. Ct. 1602, 36 L. Ed. 2d 235 (1973):
.[A] guilty plea represents a break in the chain of events whic_h has -
preceded it in the criminal process. When a criminal defendant has
solemnly admitted in open court that he is in fact guilty of the offense
with which he is charged, he may not thereafter raise independent
claims relating to the deprivation of constitutional rights that occurred
prior to the entry of the guilty plea. He may only attack the voluntary
and intelligent character of the guilty plea by showing that the advice
. he received from counsel was not within the standards set forth in
McMann. '
Id., 411 U.S. at.267; see also Lejkowitz v. Newsome, 420 U.S; 283, 288, 95 S. Ct.

886, 43 L. Ed. 2d 196 (1975) (“[T]he general rule is that a guilty plea, intelligently
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and voluntarily made, bars the later assertion of constitutional challenges to the
~ pretrial proceedings.”). A jurisdictional defect is one that “implicates a court’s
power to adjudicate the matter before it.” United States v. Petér, 310 F.3d 709, 712
(11th Cir. 2002).

The advantages of entering a plea.may only be secured “if dispositions A-by
guilty plea are accorded a great measure of finality.” Blackledge v. Allison, 431U S. .
63,-71,97 S. Ct..1621, 52 L. Ed. 2d 136 (1977). Recognizing that a prisoner more
often than not “has everything to gain and nothing to lose from filing a collateral
‘attack - upon his- guilty plea”, courts accord great deference to a defendant’s
statements during a plea colloquy and are reluctant to allow a defendant to go behind
his own sworn testimony. Id., 431U.S. at 71.

‘[T]he representations of the defendant, his-lawyef, and the prosecutor

at such a hearing, as well as any findings made by the judge accepting

the plea, constitute a formidable barrier in any subsequent collateral

- proceedings.  Solemn declarations in open court carry a strong
presumption of verity. The subsequent presentation of conclusory
allegations unsupported by specifics is subject to summary dismissal,

as are contentions that in the face of the record are wholly incredible.

Id. at 73-74 (citations omitted).
The transcript of petitioner’s plea hearihg establishes that petitioner knew,

before entering his plea, that he did not personally inspect copies of the discovery

~ materials but instead reviewed their substance with defense counsel. The court
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allowed petitioner the ,opportunity to tefminate the plea prqees's and not enter the
plea if petitioner felt he was not adequately 1nformed (Ex. B, p.- 46) Petltloner
responded “No, ma’am, I m just ready to get this over with.”. (Id.). Petitioner’s
present complaint of not rece1v1ng copies of dlscovery materials does not undermine
the voluntary and intelligent character of his plea. Petitioner is not entitled to hebeas
relief on his due process claim.

Ground Two . = “Counsel was ineffec‘dve for failing to provide defendant with
request{ed] discovery materials or to advise defendant of the

availability of a viable defense through exculpatory evidence —
counsel misrepresented said evidence.” (Doc. 1, p. 6).

Petitioner claims counsel was ineffective for failing to provide him copies of
depOSition granscripts and other discovery materials and ifor failing to. advise him of
“a viable defense through exculpatory evidence.” (De_c.- 1, p. 6). Petitioner does not
identify fhe “viable defense” or the “exculpatory evidence”. Petitioner asserts he
presented this claim to the state courts in his-direct appeal and 1n his “Motion for
Belated Withdrawal of Plea”. (Doc. 1, p. 7). Respondent asserts this claim is
procedurally defaulted. (Doc. 31, pp. 24-28). Petitioner’s reply insists that tne elaim
was raised in his “Motion for Belated Withdrawal of Plea”. (Doc. 34, p. 13).

A.  Exhaustion and Procedural Default

Petitioner. fairly bresented .the'substance of his ineffective assistance claim to

the state court in his “Motion for Belated Withdrawal of Plea” (Ex. L, pp. 113-116),
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where “he faulted counsel for fajling to disclose “contradictory and non;
ihcriminating” deposition ‘testimony which would have supported a “lack-of-
' subst.antive'—evidence defeﬁse’f. (Id.). The state circuit court denied relief on the
merits (Ex. M, pp. 231-32), and the First DCA summarily affirmed. (Ex. P).

B. Clearly Established Federal Law H |

“Defendants have a Sixth Améndmént righf tb counsel, a right that extends tb
the plca-Bargaining pro,céss.” Laflerv. Cooper, 566 U.YS. 156,162, 132 S. Ct. 13}76,,
182 L. _Ed.v2d 398 (2012) (citing'Mjssouri v. Frye, 566 U.S. 133, 132 S. Ct. 1399,
1404, 182'L. Ed. 2d 379 (2012), and McMann v. Richardson, 397 U.S. 759, 771, 90
S. Ct. 1441, 25 L. Ed. 2d 763 (1970)). “If a plea bargain hvas been offered, a
defendant has thé rigﬁt to effective assistance of coun-sliel in considering whether to
accept it.” Lafler, 566 U.S. at 168.

The two-part tegt articulated in Strickland .v. Washington, 466 U.S. 668, 104
S. Ct. 2052, 80 L. Ed. 2d 674 (1984), applies to ciaims that counsel was ineffective
dufing plea negotiations. Laﬂe;;, 566 U.S. at 162-63 (applying Strickléznc;”s two-part
test to fedéral habeas petitioner’s claim that counsel was inéffective for advisihg him
to reject a plea offer); Frye; 566 U.S. at 138, 147-51 (applying Strickland’é two-part
test to federal habeas petitioﬁer’s‘ claim that counsel Was ineffective for failing to -

communicate a prosecution p'lea offer before it lapsed); Hill v. Lockhart, 474 U.S.
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52,48, 1'06_'S. Ct. 366, .88 L. Ed. 2d 203 ( 1585),(applying Strickland’s two-part test
to defendant’s challenge to his guilty plea based oﬁ ‘ineffective assistance bf
counsel). The petitioner must establish that “counsel’s representation fell below an

objective standard of reasonableness,” and that “there is a reasonable probability

that, bﬁt for counsel’s unprofessional errors, the result of the proceeding would have
been different.” Strickland, 466 U.S. at 694.

C.  Section 2254 Review of State Court’s Decision

The state circuit court denied relief as follows: |

- With regard to his second’ clalm Defendant alleges a ground of
“newly discovered evidence.” He states that his defense counsel
relayed her “very vague, guarded and restrained but altered versions of
the deposition transcripts” prior to his plea, but asserts that now, having
reviewed the transcripts, he has uncovered new evidence in the form of .
“very different, contradictory, and far less incriminating” information
from what was described to him by his defense counsel prior to his plea.
Because he was deprived of the opportunity to review these documents,
Defendant argues that he -was deprived of a “lack of substantive
evidence” defense, and insists that he would have gone to trial he had
been properly advised.-

The Court has reviewed Defendant’s attachments, in which he
outlines the transcript details which he states were “non-lncrlmmatmg
and full of inconsistent statements.” Defendant also argues that the lack
of a transcript from witness Kyle Morris demonstrates that -“[his
attorney] obviously lied to [Defendant] to enhance the inducement of
his involuntary. nolo plea.” However, on the record before the Court,
the Court cannot conclude that counsel was 1neffect1ve for failing to
provide Defendant with personal copies of the discovery/depositions
and to advise him that a “lack of substantive evidence” defense was
available. More importantly, defendant was well aware at the time of
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his plea that he had not personally reviewed the information contained

in the depositions and discovery. “[A defendant] cannot assert that his _
plea was not knowingly and voluntarily entered where he concedes he

was well aware of his counsel’s deficiencies prior to the entry of his

plea.” Davis v. State, 938 So. 2d 555, 557 (Fla. 1st DCA 2006). After

hearing Defendant’s concerns regarding his discovery, the Court

afforded Defendant an opportunity to delay his plea, saying, “[U]nless’
you tell me that you don’t want to enter this plea, I’'m going to go ahead

and sentence you.” Defendant responded, “No, ma’am, I ’m just ready

to get this over with.” Defendant is not entitled to relief on the basis of
his second claim.

(Ex. M, pp. 231-32) (footnote omitted). The First DCA summarily affirmed. (Ex.
P). |

The relevant decision for purposes. of 28 U.S.C. § 2254 is the Fifst DCA’s
s{ummalry»afﬁnnance,.-which is the final state .couft adjudication on the ﬁlerits of
petitioﬁér’s claim. See Richter, 562 U.S. at 99 (“When a federal claim has been .
presented to a.stat,e court and the stafe court has deﬁied relief, it may be presumed
that the state” court adjudicated the claim on‘ the merits in the absence of any
| indication or state-law procedural principles to the contrary.”); Wilson v. Warden,
Ga.‘ Diagnostic Prison, 834 F .3& 1227, 123.5 (11th Cir.‘2016) (defining tﬁe relevant
decision for purposes of § 2254 reviev?z as the state appellate court’s suﬁmmary_
affirmance of fhe lower tribunal’s dcciSion), cert. gran_ted,‘ No. 16-6855, 2017 WL
737820 (U.S. Feb. 27, 2017). Where, as here, “the last adjudication on the merits

provides no reasoned opinion, federal courts review that decision using the test
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announced in Richter.” Wilsbh, 834 F.3d at 1235. ‘The Richier-test provides that
“[w]here a state court’s decision is unaccompanied by an explanation,"’ a petitioner’s
burden under section 2254(d)'is to “show( ] there ‘was no reasonable basis for the
state court to deny relief.” Richter, 562 U.S. at 98. “[A] habéas court must determine
. what arguments or tﬁeories supported or, as here, could have supported, the state

| court's decision; and.then it must ask whether if is possible fairminded jurists éoulql
disagree that those arguments or theories are inéonsistent with the holding in a prier
- decision of [the] Court.” Id. at 102.

: | The F-irst DCA reasonably could have concludeq that petitioner’s claim of
in_effecﬁveness for failing to provide copies of deposition transcripts was waived by
petitioner’s plea. As diécussed above, petitioner was aware, prior to entry of his

plea, that counsel did not provide copies of 'the discovery materials. Petitioner was
provided the opportuﬂity to forego entering the plea and proceed to trial. Petitioner
knowi_ngly and voluntarily chose to proceed with the plea because he was “ready ‘té :
get this ovef with” and believed the plea agreement was m his best interest.
| The First DCA also reasonably could have rejlecte.d petitioner’s
ineffectiveness clairﬁ arising from his now-proposed defense — that the witnesses.’ |
~ deposition testimony was so contradictory and impeachable the State would be

unable to prove its case at trial. This court reviewed the Adeposition transcripts and
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the arrest report that were before the state court (See Ex. L pp. 141 96 (deposmon
transcripts); Ex. B, p. 3 (arrest report)). Whatever i 1ncon51sten01es petitioner believes
| they reveal; fairminded jurists could conclude that petitioner fail.ed to estab_lish
counsel acted unreasonably in failing to advise him the S‘tatew0uld have difficulty
proving its case. M.T.’s depOsition testimony was detailed, internally consistent
- and consistent w1th her prior statement to pohce in all material respects. (Ex L pp-
141 -52).. The remalnmg State’s W1tnesses lent credibllity to M.T.’s testimony.

The First DCA’s rejection of petltioner’s ineffective assistance clairn was
neither contrary to, nor an-unreasonable application of, clearly established F ederal.‘
law. Petitioner is not entitled to federal habeas relief on Ground Two.

Ground Three ‘;Factual basis for plea void — arrest report 1nsufﬁ01ent to serve
as a factual basis where no incriminating evidence was
introduced, but exculpatory evidence was requested and denied.

and defendant actually claimed innocence in the arrest report
rendering it void.” (Doc. 1, p. 8). ‘

Petitioner claims the trial court should not have accepted his plea because it
lacked a factual basis. (Doc. ll, p. 8). Petitioner asserts he presented this claim to
the state courts in his direet'a‘ppeal and in his “Motion for Belated Withdrawal of
Plea”.' (Doc. 1, p 8). Respondent coneedes that petitioner exhausted his state court

remedies by presenting this claim in his motion for belated withdrawal of plea. I(Doc.
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31, p. 28). The state circuvit court denied relief on the merits (Ex. M, pp. 232-33),
and the First DCA summarily affirmed. (Ex. P). |
A.  Clearly Established Féderal Law
“[T]he due process clause does not impose a constitutional duty on state trial
judges to ascertain a factual basis before accepting a plea of guilty or nolo contendere
that is not ac'cofnpanied ‘by a claim of innocence.” '-Wallqc,e v. Turner, 695 F. 2d 545,
548 (11th Cir. 1983). When a guilty or no céntest' plea is aéCompanied by a _clgim
of innocence, the Constitution allows a c;ourt to accept-the plea pfovided it has a
factual basis. See Alférd, 400 U.S. at 38 (“in view of the strqng factual basis for the
plea demonstrated by the State and [the defendant’s] clearly expressedv desire to enter
it despite his professed belief in his innocence, we hold that the trial judge did nof
commit constitutiohal error in accepting it.”); see a_lso".Wallace, 695 F.éd at 548
(“[TThe purpése of piacing the facts on the record is not to establish guilt as a bésis
for a judgment of coﬁyiction. Rather it is to aid in the constitutionally required
determin'ation that the defendant entered the plea intelligently and voluntarily. A
'féctl‘lal basis demonstrates a defendant’s reéognition - desf)ite his denial of guilt —
that the evidence negates his clairh 6f innocence, he has nothing to gain by a trial,
and much to géin by pleading guilty.” (citing Willett 12 Georgia,’6.08 F.2d 538, 540
(5th Cir. 1979); Alford, 400 U.S. at 37-38)). | B

Case No. 3:16cv40/LC/CIK



Case 3:16-cv-00040-LC-CJK Document 43 Filed 10/25/17 Page 27 of 35

Page 27 of 35
B. . Section 2254 Review of State Court’s Decision
The state circuit court denied relief on'this claim as follows: _

Finally, Defendant asserts that the factual basis for his plea is
“void” because “the court could not have possibly or reasonably been
sure that the facts of the case fit the offenses with which the defendant
was charged if the court did not provide those requested discovery
materials to Morris upon request or especially take the time itself to
. review those depositions (and discovery exhibits) to see that together
they were inconsistent and contradictory to one another, and weighed
together demonstrated that only the alleged victim’s testimony was
semi-incriminating towards Morris. . .”. :
At the time of the plea, Defendant signed a sentence
- recommendation, in which he agreed that the arrest report would be
incorporated by reference to serve as a factual basis for the plea. The
Court found a factual basis at the time of the plea. The Court has again’
reviewed the report, and finds that it is and .was sufficient to serve as a

. factual basis for the plea entered by Defendant. He is not entitled to
relief on this basis. : S

(Ex. M, pp. 232-33) (footnotes;. omitted). The First DCA summarily affirmed. (Ex.

B : A ,

| The relevant decision for purposes of 28. U.S.C. § 2254 is the First IDCA’s

| summary afﬁrmance,'wh,ich is the final state court aidjudication on the merits of |

petitiqner’s claifn. See Richter, 562 U.S. at99. Petitioner mugt establish there was

no. reasonable basis for the First DCA to deny rclief. |
Petitioner has not met his Burden under § 225:4(d). The First DCA reasonably

could have concluded that petitioner’s plea meets the constitutional standard.
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Pefitione-r -did not protesf his innocerice at his p'lela‘hearing, and that is fatal to any
censtitutiorlal claim. (Ex. B, pp. 41-50). The fact that petitioner earlier protested
his innocence when questioned by police at the scene does not undermine: the
voluntariness of his subsequent plea. See Wallace, 695 F.2d at 548

Even if petitioner had claimed innocence at the pleé hearing, he has not shown
that his plea was not voluntary arrd inteliigent. Petitioner executed a plea agreement
wherein he agreed that the arrest report wopld be irrcorporated by reference as the
factual basis for his plea. (Ex B, p. 6). The form stated |

FACTUAL BASIS: The arrest report or offense report or probable

cause affidavit which is a part of the court record filed with the clerk of -

the court is hereby incorporated by reference and agreed to by the

defendant as a factual basis for this plea[.] . ..
(Ex. B, p. 6). The facts contained in the arrest report provrde strong evidence of
petrtioher’s guilt (Ex. B, p. 3), as does M.T.’s depositiorl' testimony (Ex. L, pp. 141-
52). e |

. In addition, pefitioner admitterl in open court and in the written plea agreement
that he reviewed the facts of his case with his attorney prior to plea entry. (Ex. B,
pp- 7, 45). Petitioner also affirmed, by .signing the plea agreement, that “I agree and
stipulate there are sufficient facts evailable to the State to justify my plea of guilty

or nolo contendere to the charge(s).” (Ex. B, p 7). At the p.lea hearing, petitioner

clearly expressed his des1re to enter the no contest plea after afﬁrmmg under oath
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' that he uﬁderstood the rights he was waiving by entering the plea, including the right
to' makei the State prove ité case against hifn beyond a reaéonable doubt, tﬁe right to
presént any defenses hé had, the fight to cross-examine witnesses who testiﬁed
against him, and‘the riéht to testify or to remain silent. (EX. B, p. 43-47). In view

“of the veﬁﬁcd factﬁal basis. for the plea and petitioner’s cléarly expressed desire to
énter it, the trial judge did not commit cbnsti‘tutional error in accépting it.

The F irSf DCA’S rejection of petitioner’s claim was heither contfary to, nor
an unreasonable app]icéﬁon of, clearly established-Federal law. Petitioner is.not
entitled to federal habeas relief on Ground Three. |
Ground Fouf © "‘Pleé not voluntarily/intelligently entered because it was induéed

via requested/withheld evidence, and in the plea colloquy the
judge acknowledges that she knew defendant did not have a

chance to read the requested discovery material or understand it.”
(Doc. 1, p. 10).

, Petitioner’s fourth claim merely re-asserts the same issues as Grounds One,
Two and Three above, and is denied for the reasons stated above. See discussion -

supra Grounds One, Two and Three.

Ground Five Petitioner’s sentence “violated Florida’s split . sentence ‘

‘ alternative . pursuant to '§ 948.03(2), Florida Statutes, and
pursuant to Florida Supreme Court precedent. . . .” (Doc. 1, p.
11.1). : '
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Petitioner’s final claim is that his sentence violates Florida law, namely, -

Villery v. Fla. Parole and Probation, 396 So.-2d 1107 (Fla. 1981). Petitioner’s

supporting facts state:
This ground comes from the single ground raised in petitioner’s
‘Rule 3.800(a) Motion to Correct Illegal Sentence’, which was filed on
July 28, 2015, only 5 days after petitioner’s ‘Rule 3.170(1)/3.850
Motion for Belated Withdrawal of Plea’, which were both summarily
denied without an evidentiary hearing on August 18, 2015. This single
ground claimed that petitioner’s sentence, on a single count, of 4 years
state prison followed by 5 years probation, violates Florida’s.Split
Sentence Alternatives pursuant to § 948.03(2), Florida Statutes, and
pursuant to Florida Supreme Court precedent, “incarceration pursuant
to the split sentence alternatives found in § 948.03(2), which equals or
exceeds one year is invalid. . . . Accordingly, one who has been given
a split sentence probation contrary to the mandate of this decision is
entitled to have the illegal order corrected: (and) in modifying a
- probation order, no additional period of incarceration may be imposed
on. a probationer who has already served one year or more of
incarceration.” © Accordingly, since the instant'petitioner has already
served his sentence of 4 years state prison; and filed ‘this or1g1na1
claim/ ground prior to his November 15, 2015 release from state prison,
the illegal probationary portion of the sentence must be vacated.

§ 948.03(2) was amended sometime in 2014 to allow this type of '
sentence, however, well after petitioner’s alleged 2012 offense or his
2013 conviction, and therefore does not apply instantly.
(Doc. 1, p. 11.1). _Respondent asserts petitioner’s sentencing claim is not cognizable

on federal habeas review because it pfe‘sents a purely state law issue. (Doc. 31, pp.

35-36).
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Fsd'eral habeas relief is avéilable to correct r)rrly constitutional injury. See 28
ﬁ.S;C; § 2254(a); Swarthout v. Cooke, 562 U.S. 216,219, 131 S. Ct. 859, 178 L. Ed.
| 2d7 32 (2011) (“The habeas statute unambiguously provides that a federal court may
issue a writ of habeas corpus to a state prisoner only on the ground thgf he is in.
custody in violation of the Constitution or laws or treaties of the United Srates.”)
(internal quotations and citaridns onritted); Estefle V. McGuire 502 U.S. 62, 6.7-6.8'
112 S. Ct. 475, 479-80, 116 L. Ed. 2d 385 (1991) (holdmg that errors that do not
infringe upon a defendant S const1tut10nal rights prov1de no basis for federal habeas A
| corpus,rellef; “[I]t is nr)t the province of a federal habeas court to reexamine state-
court determinations on state-law questions.”). “The writ of habeas corpus was not
enacted to erl_force State-created rights.” Cabberiza »v. Moore, 217 F.3d 1329, 1333
(1 1th Cir. 20.00) (citation and qﬁotaﬁon marks omitteci); McCullough v, Singletary,
967 F.2d 530 535(11th Cir. 1992) (““A state’s 1nterpretatlon of its own laws or rules
provides no’ ba51s for federal habeas corpus relief, since no questlon of a
constitutional nature is invblved.’f). “This limitation on federal habeas review is of
equal force when a petitidn, which actually inyolves state iaw issues, is couched in
terms of equal protection and'dueA process.” Branan v. Booth, 861 F.2d 1507, 1508
| (11th Cir‘ 1988) (holding that habeas petitioner’s argumént tl'rat the trial judge

misinterpreted state law regarding his departure from State’s recommended.
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guidelines for sentencing, thus résulfing in the denial of due process and eqﬁal
‘protection, raised only an issue of state -la'w and thus Was_nof cognizable in a federal
habeas action; explaining that “[i]ﬁn the area of state senténcing guidelines in
particular, we consistently have held that federal 'éourts cannot review a state’s
alleged failure to adhere to its own sentencing procedures™).

Petitioner’s challénge to his séntence presents a purely state law _issue -
whether his sentence runs afoul of the Florida Supreme Court’s decision in Villery,
supra.- -The state circuit and appellate coﬁrts revieweci petitioner’s sentence and
found it did not violate state law. | |

Petitjoner attempts td transform his claim into one of cqnstitutional dimension
by arguing, for the first time in his reply, that his sentencing claim invokes the
- Supremacy Clause and “Implied Conflict Pre-Emption”. (See Doc. 34, pp. 27-29). -
Petitionér’s discussion of the Supremécy Clause does not convert this purély state
law question into a constitutional one. Even if it did, betitioner concedes thefe is no
clearly established Federal law on tﬁe issue (dbc. 34, p. 30), and also concedes that.
he did not present the federal cqnstitutional nature of ﬁis claim to the state ‘courts
(id.); " For all of the foregoing reasons, petitioner is,no"c entitled to federal habeas

relief on Ground Five.
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CERTIEICATE OF APPEALABILITY
Rule 11'(a) of the .Rules >Goveming Section 2254 Cases in the United States
District . Courts provides: “[t]he district c;)urf. must issue or deny a certificate of
appe_élability when it enters a final order adverseA to the applicant.” If a certificate is
issued, “the court must state the specific issue or issues tflat satisfy the showing
requiréd by 28 U.S.C. § 22'53(0)(2).’; 28 U.S.C. § 2254 Rule 11(a). A'-timely notice
of appeal must still be filed, even if the court issues a certificate of appealability.
See 28 U.S.C. § 2254 Rule 11(b). .
“[Section] 2253(&)' permits the issuance of a COA only- where a bctitioner has
made a ‘substantial shdwing ;)f the denial of a constitutional right.”” Miller-El; 537
U.S. at 336 (quoting 28 U.S.C. § 2253(c)). “At the COA stage, the only question is
whéthér the applicant has shown th-ét' ‘jurists of reason could disagree with the
district “court’s‘ resolution of his constitutionél claims or that jurists could concludé
the issues‘pres'en'ted are adequate to deserve encouragéfnent to proceed further.””
Buck v. Davis,'580 U.S. —;, 137 S. Ct. 759, 774, 197 L. Ed. 2d 1 (2017) (quoting
Miller-El, 537 U.S. at 327). “When the district Courf denies a habeas petition on
procedﬁral grounds without reaching the prisoner’s underlying. constitutional claim,
a COA §hould issue wheﬁ the pris'one'rl shows, at least, that jurists of reason would

find it debatable whether the petition states a valid claim ,Aof the denial of a
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" constitutional right and that jurists of reason woula find it debatable whether the
district court was correct in its pfocedural ruling.” Slack v. McDaniel, 529 U.S. 473;

120 S. Ct. 1595, 1604, 146 L. Ed. 2d 542 (2000) (emphasis added). The petitioner
'here cénﬁot make the requisite showing. Accordingly, the éourt should dény a
certificate of appealability in its final order.

The second sentence of Rule 11(a) provides: “Befpre entering the ﬁnél order,
the éourt may direct the parties to submit afguﬁlents on wiiether a certiﬁc_afc: should
issue.” Rule 11(a), _Rulés Goyerning Section 2254 Cases. If there is an objection to
this ré’commendatioh by either party, that party may bring such argumént to the
attention of the district judge in the objections p‘ermitte_dl to this report and
recommehdation. : o

Accordingly, it is ORDERED:

~The clerk shall mail a copy of this Report and Recommendation to petitioner
at his address of record and to the following addresé indicated on the Florida
Departrhent | of Corrections’ websité: Charles Litton .Morris, DC #223820,
Northwest Florida Reéeption Center Annex, 4455 Sam Mitchell Drive, Chipléy,

Florida 32428.
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And, it is respectfull:'y RECOMMENDED:
1. That the pétition fpr writ of habeas corpus (doc. 1); challenging petitioner’s
judgment and sentence in Stéte of Florida v. Charles Litton Morris, Escambia
County Circuit Court Case.'No.- 12-‘CF -3094, be DENI'ED.l
2, -T'hat the‘cle‘rk be directed to close the file. -
3. That a certificate of appealability be DENIED.

At Pensacola, Florida this 25th day of October, 2017.

w~ Charles J. Kahn, Jr.

- CHARLES J. KAHN, JR.
- UNITED STATES MAGISTRATE JUDGE

NOTICE TO THE PARTIES

: Objections to these proposed findings and recommendations may be filed
within 14 days after being served a copy thereof. Any different deadline that may
appear on the electronic docket is for the court’s internal use only, and does not
control. A copy of objections shall be served upon the magistrate judge and all other
parties. A party failing to object to a magistrate judge's findings or recommendations
contained in a report-and recommendation in accordance with the provisions of 28
"U.S.C. § 636(b)(1) waives the right to challenge on appeal the district court's order
based on unobjected-to factual and legal conclusions. See 11th Cir.R. 3-1;28 U.S.C.
§ 636. : : '
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