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No._________________ 
______________________________ 

 
OCTOBER TERM 2017 

_______________________________ 
 
 

IN THE 
SUPREME COURT OF THE UNITED STATES 

 
 

CHARLES BURTON, 
Petitioner, 

 
v. 
 

STATE OF ALABAMA, 
Respondent 

 
__________________________________________ 

 
On Petition for a Writ of Certiorari 

to the Alabama Supreme Court 
_________________________________________ 

 
 

APPLICATION TO THE HONORABLE JUSTICE CLARENCE THOMAS 
FOR EXTENSION OF TIME TO FILE A PETITION 

FOR A WRIT OF CERTIORARI TO THE ALABAMA SUPREME COURT 
 

CAPITAL CASE -- NO EXECUTION DATE PENDING 
 
 

*   *   *   *   *   *   *   *   *   *   *   * 
 
 
 To the Honorable Justice Clarence Thomas, Associate Justice of the Supreme Court of the 

United States and Circuit Justice for the United States Court of Appeals for the Eleventh Circuit, 

wherein the State of Alabama is situated: 

 Petitioner, by undersigned counsel, pursuant to Supreme Court Rules 13.5 and 30.2, 

respectfully requests that this Court grant him a forty-three (43) day extension within which to file 
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a Petition for a Writ of Certiorari to the Alabama Supreme Court, rendering his petition due on or 

before Friday, August 31, 2018.  This Court has jurisdiction under 28 U.S.C. § 1257(a). 

 The Federal Defender’s office for the Middle District of Alabama was appointed to 

represent the Petitioner, who is indigent and has pursued all steps in his litigation in forma 

pauperis, in his original federal habeas corpus proceedings.  A copy of the order of appointment 

is attached as attachment A.1  Undersigned counsel, an Assistant Federal Defender with the Middle 

District of Alabama, represented the petitioner as lead counsel during the latter years while was in 

district court, and then also on appeal to the Eleventh Circuit and to this Court.  Undersigned 

counsel thereafter worked in cooperation with Dustin J. Fowler,2 a volunteer Alabama attorney, in 

the prosecution of a separate habeas petition brought in the Alabama courts, the denial of which 

forms the basis for this appeal.3 

 The judgment of the Alabama Supreme Court denying Mr. Burton’s petition for a writ of 

certiorari to the Alabama Court of Criminal Appeals was entered on April 20, 2018.  A copy of 

the judgment is attached as attachment D.  The last reasoned state court decision of the Alabama 

Court of Criminal Appeals is attached as attachment E.  A petition for a writ of certiorari is due to 

be filed in this Court on or before July 19, 2018. 

 This death penalty case presents two significant issues.  The first issue involves the proper 

application of this Court’s precedents in Enmund v. Florida, 458 U.S. 782, 788 (1982); Tison v. 

Arizona, 481 U.S. 137, 154 (1987); Roper v. Simmons, 543 U.S. 551, 568-69 (2005); and Atkins 

                                                            
1 Leslie S. Smith, an attorney with the Federal Defender’s office, was originally appointed. (See 
attachment A).  The district court later granted Ms. Smith’s motion to withdraw due to her active 
military service (attachment B) by text order.  Other attorneys from the Federal Defender’s office 
subsequently filed notices of appearance, including undersigned counsel. (Attachment C).  
2 Mr. Fowler is not a member of the bar of this Court. 
3 In addition to representing Mr. Burton pursuant to the Criminal Justice Act, undersigned 
counsel is now a member of the bar of this Court. 



3 
 

v. Virginia, 536 U.S. 304, 321 (2002), where Mr. Burton, a non-shooter who neither directed nor 

witnessed the shooting, is subject to the death penalty while the actual shooter is not.  The second 

issue involves the proper application of Ring v. Arizona, 536 U.S. 584 (2002), and Hurst v. Florida, 

136 S. Ct. 616 (2016), where the jury was informed that its death verdict was a mere 

“recommendation” and not binding. 

 Supreme Court Rule 13.5 permits a Justice of this Court, “for good cause,” to extend the 

time to file a petition for a writ of certiorari for a period not exceeding sixty (60) days.   The 

application must be received by the Clerk at least ten (10) days before the petition is due, except 

in extraordinary circumstances.  Rules 13.5, 30.2.  This request for an extension of time is being 

sent by overnight mail twenty-eight (28) days before the petition is due. 

 Undersigned counsel believes that there is good cause to justify the requested extension of 

time.  Undersigned counsel is an attorney in the Capital Habeas Unit for the Federal Defender 

Office in the Middle District.  As such, he maintains a substantial caseload of capital habeas clients, 

and assists a number of other attorneys representing numerous Alabama inmates under death 

sentences in the Middle District of Alabama.  Those attorneys, including undersigned counsel, 

have numerous cases pending in federal district court, the Eleventh Circuit Court of Appeals, and 

this Court.  Undersigned counsel is also assisting an Alabama attorney on a death penalty appeal, 

briefing for which is due in early July.  Undersigned counsel is also assigned to and/or assisting 

with some non-capital trial cases due to a recent spike in federal arrests in the Middle District of 

Alabama and is also assisting other attorneys in the office on a lethal injection challenge in federal 

district court.  In addition, undersigned counsel has had substantial responsibilities and demands 

on his time assisting his wife through on-going medical treatments.    
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF ALABAMA

MIDDLE DIVISION

CHARLES L. BURTON, JR., )   

Petitioner, )

)

vs. ) Case  No.: 4:05-cv-00308-CLS-PWG

) DEATH PENALTY CASE

DONAL CAMPBELL, Commissioner, )

Alabama Department of Corrections, )

)

Respondent. )

NOTICE OF APPEARANCE

COMES NOW  the undersigned counsel, Matt D. Schulz, and enters his appearance

on behalf of Petitioner, Charles L. Burton, Jr., in the above-styled case.

Dated this 14  day of August 2008.th

Respectfully submitted,

/s/ Matt D. Schulz                
MATT D. SCHULZ

Nebraska Bar No.: 22968
Attorney for Charles L. Burton, Jr.

FEDERAL DEFENDERS

MIDDLE DISTRICT OF ALABAMA 

201 Monroe Street, Suite 407

Montgomery, AL 36104

TEL: (334) 834-2099

FAX: (334) 834-0353

Matt Schulz@fd.org

FILED 
 2008 Aug-14  PM 12:48
U.S. DISTRICT COURT

N.D. OF ALABAMA

Case 4:05-cv-00308-CLS-PWG   Document 29    Filed 08/14/08   Page 1 of 2



CERTIFICATE OF SERVICE

I hereby certify that on August 14, 2008, a copy of the foregoing has been

electronically filed with the Clerk of the Court using the CM/ECF system, which will

electronically send a copy of the same to each of the following:

Beth Jackson Hughes, Esq.

Assistant Attorney General

Pamela L. Casey

Assistant Attorney General

Office of the Attorney General

11 South Union Street

Montgomery, AL 36130

Tel.: (334) 242-7300

Fax: (334) 353-8440

Email: pcasey@ago.state.al.us 

/s/ Matt D. Schulz                
MATT D. SCHULZ

Nebraska Bar No.: 22968
Attorney for Charles L. Burton, Jr.

FEDERAL DEFENDERS

MIDDLE DISTRICT OF ALABAMA 

201 Monroe Street, Suite 407

Montgomery, AL 36104

TEL: (334) 834-2099

FAX: (334) 834-0353

Matt Schulz@fd.org

Case 4:05-cv-00308-CLS-PWG   Document 29    Filed 08/14/08   Page 2 of 2
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IN THE SUPREME COURT OF ALABAMA

April 20, 2018

1170536   

Ex parte Charles Lee Burton.  PETITION FOR WRIT OF CERTIORARI TO THE COURT OF
CRIMINAL APPEALS  (In re: Charles Lee Burton v. State of Alabama)   (Talladega Circuit
Court: CC-91-341.61; Criminal Appeals : CR-16-0812).

CERTIFICATE OF JUDGMENT

WHEREAS, the petition for writ of certiorari in the above referenced cause has been
duly submitted and considered by the Supreme Court of Alabama and the judgment indicated
below was entered in this cause on April 20, 2018:

Writ Denied.  No Opinion.  Main, J. - Stuart, C.J., and Bolin, Parker, Shaw, Wise, Bryan,
Sellers, and Mendheim, JJ., concur.

NOW, THEREFORE, pursuant to Rule 41, Ala. R. App. P., IT IS HEREBY ORDERED
that this Court's judgment in this cause is certified on this date.  IT IS FURTHER ORDERED
that, unless otherwise ordered by this Court or agreed upon by the parties, the costs of this
cause are hereby taxed as provided by Rule 35, Ala. R. App. P.

I, Julia J. Weller, as Clerk of the Supreme Court of Alabama, do hereby certify that the foregoing is
a full, true, and correct copy of the instrument(s) herewith set out as same appear(s) of record in said
Court.

Witness my hand this 20th day of April, 2018.

          Clerk, Supreme Court of Alabama
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