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UNITED STATES COURT OF APPEALS

~ FORTHE
SECOND CIRCUIT

Ata Stated Term of the United States Court of Appeals for the Second Circuit, held at
the Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on
the 12* day of June, two thousand and eighteen,

Present: John M. Walker, Jr.,
Dennis Jacobs,

Circuit Judges,
Katherine B. Forrest,
District Judges.
Dean Loren, ORDER

Docket No. 18-36
Plaintiff - Appellant,

V.

The City of New York, Manhattan Community Access
Corporation, Jeanette Santiago, Cory Bryce, Daniel
Coughlin, Gail Brewer, as Manhattan Borough President,
Robert B. Schumer, Robert D. Marcus, as Former CEO
.of Time Warner Cable, Enrique Hernandez, President of
Inter-Con Security, Inter-Con Security Systems, Inc.,
Robert Perry, Gloria Messer, June W. Middleton, Chris
Gethard, Zenaida Mendez, Time Warner Cable, Inc.,

Defendants - Appellees,

Kyle O. Wood,

Defendant.

Appellant Dean Loren filed a motion for reconsideration and the panel that determined
the motion has considered the request.
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IT IS HEREBY ORDERED, that the motion is denied.

For The Court:

Catherine O'Hagan Wolfe,
Clerk of Court
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16-cv-3605
Engelmayer, J.

United States Court of Appeals

FOR THE
SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second
Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square,
in the City of New York, on the 25" day of April, two thousand eighteen.

Present:
John M. Walker, Jr.,
Dennis Jacobs, ‘
Circuit Judges,
Katherine B. Forrest,”
District Judge.

Dean Loren,

Plaintiff-Appellant,
V. 18-36

The City of New York, et al.,

Defendants-Appellees,

Kyle O. Wood, Defendant.

P o leyls deork.
Appellant, pro se, moves for leave to proceed in forma pauperis and to file a sur-reply. Appellees,
move to dismiss the appeal as untimely filed. Upon due consideration, it is hereby ORDERED
~ that Appellees’ motion is GRANTED and the appeal is DISMISSED for lack of jurisdiction. See
28 U.S.C. § 2107; Bowles v. Russell, 551 U.S. 205, 214 (2007). It is further ORDERED that
Appellant’s motions are DENIED as moot.

FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk of Court

+ Judge Katherine B. Forrest, of the United States District Court for the Southern District of New
York, sitting by designation. '
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

DEAN LOREN,
16 Civ. 3605 (PAE)
Plaintiff,

OPINION & ORDER

-

THE CITY OF NEW YORK MANHATTAN
BOROUGH PRESIDENT, MANHATTAN :
COMMUNITY ACCESS. CORPORATION, jEANETI’E
SANTIAGO, CORY BRYCE, DANIEL COUGHLIN,
GAIL BREWER, as Manhattan Borough President,
ENRIQUE HERNANDEZ, JR., President of Inter-Con
Security, INTER-CON SECURJTY ROBERTBE.
SCHUMER, ROBERT D. MARCUS, as Former CEO of
TIME WARNER CABLE, ROBERT PERRY, GLORIA
MESSER, TIME WARNER CABLE, JUNE W,
MIDDLETON, CHRIS GET HARD, and ZENAIDA
MENDEZ,

Defendants.

PAUL A. ENGELMAYER, District Judge:

This decision resolves a motion for reconsideration, Plaintiff Dean Loren, proceeding
pro se and in forma paugeris, brought this action for relief under 42 U.S.C. § 1983 for alleged
violations of his First Amendment right to access a public forum and under New York’s Open
Meetings Law, N.Y. Public bﬂicers-Law Azt 7,§103. OnJuly 11, 2017 the Court issued an
Opinion and Order granting defendants motions to dismiss Loren’s claims for failure to state a
claim under Federal Rule of vaﬂ Procedure 12(b}6). Dkt 51 (reported at 2017 WL 2964817
(8.D.N.Y. July I 1,2017)) (the “M’ID Opinion™). The Cowrt there held that the operative First
Amended Complaint (“FAC’?), Dkt. 6, failed to plausibly allege that defendants had acted vuder

color of law or had been persénal]y imvolved in the alleged violations, as is required for liability.




Case 1:16-cv-03605-PAE  Document 67 Filed 11/28/17 Page 2 of 8

Beo
APPWDM r>

under § 1983. Accordmgiy, the Court dismissed Loren’s sole federal claim, under § 1983, as
against all defendants, and declined to exercise supplemental jurisdiction over Loren’s state-law
claim, which the Couﬁ.disnﬁssed. without prejudice. Qn.ju!y 217, 2617, the Clerk of Court
entered judgment. Dkt, 58.

Loren now moves for reconsideration of the decision granting the motions to dismiss.
For the following reasonsb,, Loren’s motion for reconsideration is denied.

L Relevant Proc_eda_x_m} Background

The Court assum_eé tamiliarity with the allegations and procedural history of this case,
The Court hiere relates onizy background infonnaﬁcn_neccs_sary to resofve this motion.

On Jﬁ]y. 11,2017, ﬂ]ﬁ: Court issued the MTD Opinion granting defendants’ motions to
dxsnvss which dismissed Leren s claim under federal law against all defendams and declined to
exercise supplemental junsmctmn over Loren’s ﬁ’tate-law clatm, which the Court dismissed
without prejudice: Dkt. 51. On July 21 and 24, 2017, Loren made four filings, each appearing to
demand that the Clerk of Court make “corrections” to the docket of Halieck v. Manhatian
Community Access Corp., No. 15 Civ. 8141 (WHP) (S.D.N.Y. 2015), an action unrelated to this
one but containing similar aiaﬂegations, and demanding the scheduling of 2 tric of “Open Public
Hearings” to address this 1ssue See Dkts. 52-55.

On July 26, 2017, Lbren filed a motion to “reargue,” “renew,” and “reconsider” the MTD
Opinion, and aitached varioé’.:s exhibits, inc]udhxg mateﬁéls he had p_reﬁiousiy filed (Dkts. 52-55)
in the days immediately fbliéowing the issuance of the MTD Opinion. DKt 56. On July 27,
2017, the Clerk of Court entered Judgment consistent with the MTD Opinion. Dkt. 58. That
same day, Loren filed an amended motion to “reargue,” “renew,” and “reconsider.” Dkt. 59.

This motion recounted difficulties that Loren claimed to have encountered when, on July 25,
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2017, he had sought to ﬁlé his first motion for reconsideration, using the. com‘tﬁouse’s night
deposit box for aﬂsr—haufs filings. Tn particular, Loren claimed that sote of his papers had been
lost, tampered with, or stbien. Id. |

On August 10, 2017, defendants filed memoranda of law opposing the motion for
reconsideration. See Dkts. 60~-61. On Sepiambér 6, 2017, Loren ﬁ!ed aresponse. Dki. 64. On
October 16, 2017, Loren made two additional filings, again complaining about the night deposit
box and requesting pelmié.sion to make filings by fax, Dkt. 65, and mitéraﬁhg certain fantastical
claims he had previously made, including about the existence of a “secret court” and about a
conspiracy regarding the émefship of the Daniel Patrick Moynihan United States Courthouss at
500 Pearl Street, see Dkt. 566Aat_ *2-3, which do riot merit recapitulating here.

L Discussion :

Al Special Selicitude Due to Loren’s Pro Se Submissions.

The Court has cargﬁﬂly reQiewcd Loren’s submissions, as the Court earlier had done
when ruling on the mgﬁonés to dismiss. Mindful of the specﬁai solicitude owed to pro se litiigams,
the Court has construed his submissions liberally “to-raise the strongest- arguments that they
suggest.” Triestman v. Feﬁemf Bizeau of Pris*cms, 470 F.3d 471, 474 (2d Cir. 2006) {(emphasis
omitted; quotation omitted). Nonetheless, as with his previous filings in this matter, the Court
has found Loren’s filings aﬁbstruse,, conclusory, and often addressing impertinent matters that are
plainly irrelevant to the c]f_iims actually alleged: The Court 1s mindful, too, that on September 6,
2017, Loren again demanded that the Court recuse itself, presumably under 28 U.S.C. § 4553, but
again did not set out facts that would warrant recusal. See Dkt. 64 at 6; see also DKt. 46 at 1-2.

B.  Analysis
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The Court construes Loren’s motion as a motion for mmidcﬁﬁqn, pursuant.to
S.D.N.Y. Local Civil Rxxfe 6.3.! The standard governing motions for reconsideration “is strict,
and reconsideration will generally be denied unless the moving party can point to controlling
decistons or data that the court overlooked.” Analptical Surveys, Inc. v. Tonga Partners, L.P.,
684 F.3d 36, 52 (2d. Cir. 20 12); see also S.DN.Y. Local Civil Ru‘}é 6.3 (requiring movaunt to
“setf] forth concisely the matters or controlling decisiens which counsel believes the Court has
overlooked™); Eisemann v Greene, 204 F.3d 393, 395 0.2 (2d Cir. 2000) (per cm'lam) {(*Tobe

entitled to reargument, a party must demonstrate that the Court overlooked controlling decisions

! Loren styles his request for relief as also arising under Federal Rule of Civil Procedure 60(a),
see Dkt. 64 at 1, and asks the Court to correct “clerical mistakes™ in prior orders in this case or
on the docket of the Halleck action. (Loren also appears to request relief under Rule 60(b), see
Dkt. 64 at 1, but, insofar as he appears only to identify “clerical™ mistakes, the proper avenue for
such relief, were he entitled to it, would be Rule 60(a).) For several reasons, the Court denies
this bid. First, to the extent that Loren requests relief in a different case, Halleck; his motion for
relief hiere is impreper. Second, Loren’s request appears to challenge an earlier order in this
case, Dkt. 4, issued on July 14, 2016 by Chief Judge McMahon, tc whom this matter was then
assigned. There, Chief Judge McMahon granted Loren leave to file an amended complaint,
while denying Loren’s motion to intervene, Dkt: 3, in Halleck. Dkt. 4. Chief Judge McMahon
noted that Loren had made a request for similar relief in Halleck, which Judge Pauley had
denied. Jd. (citing Dkts. 37, 54 in No. 15 Civ. 8141 (WHP)). This Court recited this prior
history in‘the MTD Opinion as background. MTD Opinion at 2. Loren now contests the
authorship of the motion to intervene filed in the Halleck action, arguing that, contrary to this
recitation, that particular motion to intervene—one of several filed on the docket of Halleck—in
fact had not been made by him but by someone else, and seeks correction of this point.. But, as
Chief Judge McMahon noted, Loren had at some point moved to intervene in the Halleck action,
see Dkt. 54 in No. 15 Civ. 8141 (WHP); see also. Dkt. 64 at 3, 9 6, 8 (stating that Loren filed a
motion to.intervene in the Halleck action), which was denied, Further, even if there had been a
factual inaccuracy, relief under Rule 60(a) would not be warranted. Rule 60(a) provides relief
when “the judgment simply has not accurately reflected the way in which the rights and
obligations of the parties have in fact becn adjudicated.” In re Frigitemp Corp., 781 F.2d 324,
327 (2d Cir. 1986). But whether Loren himself had been the one to make that vnsuccessful
motion to intervene in Halleck had absolutely no bearing on Chief Judge McMashon’s denial of
the similar motion here (Dkt. 3), Dkt. 4, and those events had no bearing on this Court’s
disposition of the motions to dismiss, Dkt. 51 (MTD Opinion), or the form of the ensuing
judgment, Dkt. 58. The “rights and obligations™ of the parties in this case have at all times been
accurately reflected by the orders and the judgment entered in this case.

4
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or factual matters that wefe put before it on the underlying motion.” (quotation omitted)). A
motion for neconsid«:r_aﬁofx “is neither an occasion for repeating old arguments previously
rejected nor an opporiunity for making new arguments that could bave been previously
advanced.” Associated Pfess v. U.S. Dep’t of Def., 395 F. Supp. 2d 17, 19 (S.D.N.Y. 2005); see
also Goonanv. Fed. Reserve Bank of N. ¥, No. 12 Civ. 3589 (JPO), 2013 WL 1386933, at *2
(SDN.Y. Apr. 5, 2{}1.3') (“Simply put, courts do not tolerate such efforts o obtain a second bite
at the apple.”). Instead, reconsideration is appropriate “only when ihe:_-{mnvant} identifies an
intervening change of controlling law, the availability of new evidence, or the need to correct a
clear error or prevent manifest injustice.” Kolel Beth Yechiel Meckil of Tartikov, Inc. v. YLL
Irrevocable Tr., 729 F.3d 99, 104 (2d Cir. 2013).

In general, liiigamg are barred from introducing new facts in 2 motion to-reconsider. See
Polsby v. St. Martin’s Fr@s, Inc., No. 97 Civ. 690 (MBM), 2000 WL 98057, at *1 (S.D.N.Y.
Jan. 18, 2000) (citation oxfxittcd};_»see alse Hayles v. Advanced Travel Mgmi. Corp., No. G1 Civ.
10017 (BSJ), 2004 WL 1 }%’7597, at *1 (S.D.N.Y. Jan. 26, 2004) (“A movant may not . . . advance
new facts, issues or argumems not previously presented to the Court, or reargue those issues
already considered.” (quofaﬁon- omitted)); S.DN.Y. Local Civil Rule 6.3 (“No affidavits shall be
filed by any party unless déirected by the Court.”). As such, a party seeking a court’s
recon.siderationcf its decision “is not supposed to treat the court’s initial decision as the opening
of a dialogue in which that party may then use such a motion to advance new. theories or adduce
new evidence in response 5to the Court’s rulings.” De Los S/‘am_‘as v. Fingerson, No.: 97 Civ. 3972
(MBM), 1998 WL 788781, at *1 (S.D.N.Y. Nov. 12, 1998). That is because the purpose of
Local Civil Rule 6.3 is to ‘;‘ensm'a the finality of decisions and to prevent the practice ofa 1osi§g

party examining & decision and then plugging the gaps of a lost motion with additional matters.”
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Naiman v, N.Y. Univ. Hosps. Ctr., No. 95 Civ. 6469 (RPP), 2005 WL 926904, at *1 (S.D.N.Y.

Apr. 21, 2005) (quoting Carolco Pictures Inc. v. Sireta, 700 F. Supp. 169, 170 (SD.N.Y. 1988)).

Loren’s request for reconsideration falls far short of meeting these standards. He has
identified nothing that the Court overlooked in deciding the M’ID Opinioa. Instead, he first
appears to attempt to aiter the allegations contained in the FAC to bolster his claim that
deféendant Manhattan Cemmumty Aceess Corporation {also known as “Manhaitan Neighborhood
Network” or “MINN™) was a state actor, as required for. hab;hty under § 1983. The Court
previously held that the FAC did not plausibly plead that MNN was a state actor within the
meaning of § 1983, bﬁcause among Crﬂuer reasons, the govemme:nt did not retzin the permanem
authority to appoint a majomy of the- dlrectozs to MINN’s board and thus did not meet the
standard set out in Lebron v. National Railroad Passenger qupamtwn, 513 U.8. 374, 399
(1995). Loren now claims ﬂ}atMNN operates a board of‘dimic'tots‘ with only three members, all
appointed by the Manhatﬁan Borough President, see Dkt. 56 at *5, but that factual claim-
contradicts the alleganons m the FAC, in which Loren alleged that the Borough President has the
authority to appoint only'hyo of MNN’s 13 board members, séae FAC §102 (“MNN’s Board of
Directors ... . is comprised éf up to i3 members, two of whom are 1o be selected by the

Manhattan Borough President . . . ). Such a new factual allegation: is not cognizable on a

motion for reconsideration. 5Instead ,-the proper vehicle for Loren to seek to modify his factual
allegations about the composxtmn of MNN"s board of dxrectom would have been a.motion for

leave to file an amended complamt under Rule 15(a}(2), whach defendants would then have been

at liberty to oppose as ﬁmle,; Loren’s new allegations -do not cqnsmutc anything that the Court

overlooked in deciding the MTD Opinion. He may not modify% the factual allegations of the

FAC:in this case through the vehicle of a.motion for reconsideration.
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Loren separately érgues that the FAC should not have been dismissed because the FAC
assertedly meets the pleac?ing standard set forth in Diogrardi v. Durning, 139 F.2d 774 (24 Cir.
1944). See Dkt. 64 at *5. But Dioguardi is not a controlling decision that-the Court overlooked.
Dioguard, a feature of many law school civil procedure courses, instead held that the then-new
Rule 8 had put in place a éystem of notice pleading, in which a complaint is required to allege
sufficient facts that show an entitlement ié relief. That principle is not in dispute here. The
Court’s decision dismissing Loren’s FAC applied that principle in light of modern federal
pleading standards, 'whichfrequire a complaint, to survive a. moﬁoﬁ to dismiss under Rule
12(b)(6), to contain st!fﬁcient factual allegations to plausibly support an entitlement to relief,
See, e.g., Bell Atl. Corp. v.r Twombly, 550 U.S. 544, 570 (2007). In holding that the FAC failed
to pl'ausiﬁiy plead that defendants had acted under of color of state law or were personally
involved in the alleged vioilaﬁons; thereby foreclosing liability under § 1983, the Court applied
these pleading standards. {Diaguardi: supplies no basis to alter the Court’s assessment that thg
FAC did not plead facts plrimsibly supporting a claim to relief,

v CONCLUSION

Feor the foregoing x'éaso;xs, the Court denies Loren’s motion for reconsideration. The
Court certifies, pursuanf-toézﬂ U-.S.’C. § 1915(a)(3), that any appeal ﬁom this order would not be
taken in good faith, and therefore in forma pauperis status is denied for the purpose of an appeal.
See-Coppedge v. United -LSY&res, 369 U.8. 438, 44445 (1962). A

The Clerk of Court 13 respectfully directed to mail a copy of this order to Loren at his

address of record.
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The Clerk of Court is respectfully directed to terminate the motions pending at Dkis. 56

and 59. The case remains closed and there is 20 cause to alter the judgment that has been

entered.
SO ORDERED. o
United States District Judge
Dated: November 28, 2017
New York, New York




Additional material
from this filing is
available in the

Clerk’s Office.



