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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 17-3200

UNITED STATES OF AMERICA
V.

JOHN DOE,
Appellant

On Appeal from the United States District Court
for the Middle District of Pennsylvania
(D.C. No. 3-13-cr-00106-010)

District Judge: Robert D. Mariani

Submitted Under Third Circuit L.A.R. 34.1(a)
May 22, 2018

Before: MCKEE, SHWARTZ, and COWEN, Circuit Judges.

JUDGMENT

This cause came to be considered on the record United States District Court for the
Middle District of Pennsylvania and was submitted pursuant to Third Circuit LAR
34.1(a) on May 22, 2018.

On consideration whereof, it is now hereby ORDERED and ADJUDGED by this
Court that the Judgment of the District Court entered on September 19, 2017 is hereby

AFFIRMED. All of the above in accordance with the Opinion of this Court.

Al
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ATTEST:

s/ Patricia S. Dodszuweit
Clerk

Dated: May 25,2018

Ad
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NOT PRECEDENTIAL

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 17-3200

UNITED STATES OF AMERICA
V.

JOHN DOE,
Appellant

On Appeal from the United States District Court
for the Middle District of Pennsylvania
(D.C. No. 3-13-cr-00106-010)

District Judge: Hon. Robert D. Mariant

Submitted Under Third Circuit L.A.R. 34.1(a)
May 22, 2018

Before: MCKEE, SHWARTZ and COWEN, Circuit Judges.

(Opinion Filed: May 25, 2018)

OPINION®

* This disposition is not an opinion of the full Court and pursuant to .O.P. 5.7
does not constitute binding precedent.
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SHWARTZ, Circuit Judge.

Defendant John Doe pleaded guilty to conspiring to distribute controlled
substances and was sentenced to 156 months’ imprisonment. On appeal, Doe challenges
the District Court’s application of a two-level enhancement pursuant to § 3C1.2 of the
United States Sentencing Guidelines for reckless endangerment during flight. For the
reasons that follow, we will affirm.

I

On August 23, 2013, police officers in Fort Lee, New Jersey, were on routine
patrol and observed a vehicle in a motel parking lot whose license plate did not match the
vehicle’s registration number. The officers went to the room associated with the vehicle
and encountered Doe, who gave the officers permission to search the vehicle. During the
search, officers found documents that reflected drug trafficking and/or money laundering.
Doe fled on foot, entered an unmarked police car, drove the car at the officers, struck
them, dragged one of them, and sped away from the scene toward New York City.

A few weeks later, law enforcement found Doe at an apartment complex in
Monroe County, Pennsylvania. A search of the apartment revealed heroin, cocaine,
amphetamines, and more than $17,000 in cash. Doe confessed to obtaining heroin and
other illegal drugs from conspirators in Chicago and Mexico and distributing those drugs
to conspirators in Pennsylvania between 2011 and 2013.

A federal grand jury indicted Doe and others for, among other things, conspiracy

to distribute and possess with intent to distribute controlled substances in Pennsylvania

Ay
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and elsewhere between December 2010 and March 2014. Doe pleaded guilty to the
conspiracy count.

Following his guilty plea, a pre-sentence investigation report was prepared which
recommended a two-level enhancement in his offense level for reckless endangerment
during flight pursuant to § 3C1.2 based on the events of August 23, 2013. Doe objected
to the enhancement. The District Court overruled the objection, and sentenced Doe to
156 months’ imprisonment. Doe appeals the application of the § 3C1.2 enhancement.

I

Section 3C1.2 provides for a two-level enhancement “[i]f the defendant recklessly
created a substantial risk of death or serious bodily injury to another person in the course
of fleeing from a law enforcement officer[.]” U.S.S.G. § 3C1.2. Doe does not dispute \
that his conduct—fleeing on foot after police officers found documents reflecting drug
trafficking and/or money laundering, entering an unmarked police vehicle, driving the
vehicle at the officers, striking them, and dragging one of them as he sped away from the
scene—was reckless and created a substantial risk of death or serious bodily injury to
another person. Rather, he contends the District Court erred by not requiring a nexus

between his reckless conduct and his offense of conviction, and by concluding that, in

! The District Court had jurisdiction under 18 U.S.C. § 3231. We have jurisdiction
under 18 U.S.C. § 3742(a). We “exercise plenary review over [the] [D]istrict [CJourt’s
interpretation of the Guidelines,” United States v. Grier, 475 F.3d 556, 570 (3d Cir. 2007)
(en banc), and we “review the District Court’s application of the Guidelines to facts for
abuse of discretion and its factual findings for clear error,” United States v. Huynh, 884
F.3d 160, 165 (3d Cir. 2018) (alterations, citation, and internal quotation marks omitted).

As
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any event, there was a sufficient nexus to apply the enhancement to Doe’s offense level.
Specifically, Doe asserts that there was no nexus between his reckless conduct and
offense of conviction because his reckless conduct was prompted by a routine police
patrol unrelated to the federal drug charges filed against him. He also asserts that the
recovery of evidence relating to the drug conspiracy less than one month later cannot
retroactively connect his prior reckless conduct to the offense of conviction. We
disagree.

While at least two circuit courts have required a nexus between the reckless

conduct and offense of conviction, United States v. Dial, 524 F.3d 783, 787 (6th Cir.

2008); United States v. Southerland, 405 F.3d 263, 268-69 (5th Cir. 2005), we need not

decide whether § 3C1.2 requires such a nexus because one exists in this case, see United

States v. Duran, 37 F.3d 557, 558-60 (9th Cir. 1994) (assuming without deciding that

§ 3C1.2 requires a nexus between the reckless endangerment and the crime of
conviction). The offense of conviction—conspiracy to distribute and possess with intent
to distribute controlled substances—is directly connected to Doe’s reckless
endangerment. He was under investigation for drug trafficking and was an active
participant in the drug conspiracy at the time the police searched his vehicle and found
documents reflecting drug trafficking and/or money laundering activity. Less than a
month later, Doe was found in possession of large quantities of drugs and cash and
admitted to participating in an ongoing multistate and multinational drug conspiracy. It is
therefore reasonable to infer that Doe’s reckless flight on August 23, 2013 was prompted

by his concern that he would be apprehended with evidence of the drug conspiracy.

4

Aé
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Because there is both temporal and geographic proximity between his reckless conduct
and the offense of conviction and a basis to infer his reckless conduct was associated with
his efforts to avoid apprehension for that offense, the District Court did not clearly err in
applying the two-level enhancement to Doe’s offense level pursuant to § 3C1.2. See
Dial, 524 F.3d at 788 (finding sufficient nexus for purposes of § 3C1.2 enhancement
where defendant’s “mindset at the time of his flight” and “the temporal and geographic
proximity between the flight and the conspiracy to distribute methamphetamine”
demonstrated defendant was “attempting to prevent detection of the ongoing
conspiracy”).

M1

For the foregoing reasons, we will affirm.

AT



Case: 17-3200 Document; 003112940605 Page: 1 Date Filed: 05/25/2018

OFFICE OF THE CLERK
1’64TRICIA S. Unitep States Court o APPEALS TELEPHONE
DODSZUWEIT 21400 UNITED STATES COURTHOUSE
601 MARKET STREET 215-597-2995
CLERK PHILADELPHIA, PA 19106-1790

Website: www.ca3.uscourts.gov

May 25, 2018

Gerard E. Grealish

116 North Washington Avenue
Suite 3H

Scranton, PA 18503

Francis P. Sempa

Office of United States Attorney
235 North Washington Avenue
P.O. Box 309, Suite 311
Scranton, PA 18503

RE: USA v. John Doe
Case Number: 17-3200
District Court Case Number: 3-13-cr-00106-010

ENTRY OF JUDGMENT

Today, May 25, 2018 the Court entered its judgment in the above-captioned matter pursuant to
Fed. R. App. P. 36.

If you wish to seek review of the Court's decision, you may file a petition for rehearing. The
procedures for filing a petition for rehearing are set forth in Fed. R. App. P. 35 and 40, 3rd Cir.
LAR 35 and 40, and summarized below.

Time for Filing:
14 days after entry of judgment.
45 days after entry of judgment in a civil case if the United States is a party.

A8
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Form Limits:
3900 words if produced by a computer, with a certificate of compliance pursuant to Fed. R. App.

P. 32(g).
15 pages if hand or type written.

Attachments:

A copy of the panel's opinion and judgment only.

Certificate of service.

Certificate of compliance if petition is produced by a computer.

No other attachments are permitted without first obtaining leave from the Court.

Unless the petition specifies that the petition seeks only panel rehearing, the petition will be
construed as requesting both panel and en banc rehearing. Pursuant to Fed. R. App. P. 35(b)(3),
if separate petitions for panel rehearing and rehearing en banc are submitted, they will be treated
as a single document and will be subject to the form limits as set forth in Fed. R. App. P.
35(b)(2). If only panel rehearing is sought, the Court's rules do not provide for the subsequent
filing of a petition for rehearing en banc in the event that the petition seeking only panel
rehearing is denied.

A party who is entitled to costs pursuant to Fed.R.App.P. 39 must file an itemized and verified
bill of costs within 14 days from the entry of judgment. The bill of costs must be submitted on
the proper form which is available on the court's website.

A mandate will be issued at the appropriate time in accordance with the Fed. R. App. P. 41.

Please consult the Rules of the Supreme Court of the United States regarding the timing and
requirements for filing a petition for writ of certiorari.

Very truly yours,

s/ Patricia S. Dodszuweit
Clerk

By: James King
Case Manager
267-299-4958

A1
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UNITED STATES DISTRICT COURT .
Middle District of Pennsylvania i

UNITED STATES OF AMERICA ; JUDGMENT IN A CRIMINAL CASE
Y. }
JuAN MENDEZLAZARO ; Case Number: 3:13-CR-106-10

; USM Number: 58323-068
) Gerard Edmund Grealish, Esq.
} Defendesi’s Attorney

'E DEFENDANT:

leaded guilty to count(s} One of the Syperssding Indictment

Jeaded nolo contendere to count(s}
¢hich was accepled by the couri,
vas found guilty on conni(s)
fier a plea of not guiley.

. defendant is adjudicated guilty of these offenses:

& & Section Natere of Offcnse

The defendant is senteaced as provided in pages 2 through
Sentencing Reform Act of 1984

The defendant has beer fourd not guilty on count{s)

Conngs} O is  [Jere dismissed on the mation of the United States,

_ Itisordersd that the defendant must notify the United States attorpey for this district within 30 gz:ﬁ's of any change of name, residente,
yiniling address until ull fises, restinulion, cosis, and special ossgosments impozed by this judgment &re By paid, I ordered to pay restintion,
defendant must notfy the couri and United States atiomey of naterial changss in economic circumstances.

911512017 L
Date jiign of Indgment

PO § Robert D. Mariani, Usited States District Judge
Yiame sad Titks of Jadge

Dtz

A% 0
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| DEFENDANT: JUAN MENDEZ-LAZARO
| CASE NUMBER: 3:13-CR-106-10

ADDITIONAL COUNTS OF CONVICTION




' Case 3:13-cr-00106-RDM *SEALED* Document 622 Filed 09/19/17 Page 3 of 8

A0 245B (Rev. 11/16) Judgment in Criminal Case

Sheet 2 — Imprisonment

:
3

|

g

}
[
l.
|

|
[
[
|

Judgment — Page 3 of 8

DEFENDANT: JUAN MENDEZ-LAZARO

. CASE NUMBER: 3:13-CR-106-10

IMPRISONMENT

The defendant is hereby committed to the custody of the Federal Bureau of Prisons to be imprisoned for a total

term of:

One Hundred Fifty-six (156) months, to run concurrent with the sentence imposed in the Court of Common Pleas of
Montgomery County, Dkt. No. CR-7631-13. Pursuant to USSG Sec. 5G1.3(b), the pericd of time to be credited to Defendant
under this sentence shall be calculated to begin 09/26/2013.

¥ The court makes the following recommendations to the Bureau of Prisons:

The Court recommends the BOP designate FCI-Fort Dix as the place for service of the sentence imposed.

[O The defendant is remanded to the custody of the United States Marshal.

[ The defendant shall surrender to the United States Marshal for this district:

O at O am. [O pm. on

[J asnotified by the United States Marshal.

[ The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

[ before 2 p.m. on

[J as notified by the United States Marshal.

[d asnotified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on to
a , with a certified copy of this judgment.
UNITED STATES MARSHAL
By

DEPUTY UNITED STATES MARSHAL

Abz .
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YEFENDANT: JUAN MENDEZ-LAZARO

JASENUMBER: 3:13-CR-106-10
SUPERVISED RELEASE

Ipon release from imprisonment, you will be on supervised release for a term of :

five (5 years.

MANDATORY CONDITIONS

Y ou must not commit another federal, state or local crime.

You must not unlawfully possess a controlled substance.
You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release from
imprisonment and at Jeast two periodic drug tests thereafter, as determined by the court.

[0 The above drug testing condition is suspended, based on the court's determination that you
posc a low risk of future substance abuse. (check if applicable)

7 You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable)

7 You must comply with the requirements of the Sex Offender Registration and Notification Act (42 U.S.C. § 16901, et seq.) as
directed by the probation officer, the Burean of Prisons, or any state sex offender registration agency in the location where you
reside, work, are a student, or were convicted of a qualifying offense. (check if applicable)

[J You must participate in an approved program for domestic violence. {check if applicable)

"ou must comply with the standard conditions that have been adopted by this cowrt as well as with any other conditions on the attached

age.

A¥I3.
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FENDANT: JUAN MENDEZ-LAZARO
SE NUMBER: 3:13-CR-106-10

STANDARD CONDITIONS OF SUPERVISION

of your supervised release, you must comply with the following standard conditions of supervision. These conditions arc imposed

se they esteblish the basic expectations for your behavior while on supervision and identify the minimum tools needed by probation

Seers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

£ You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
I release from imprisonment, unless the probation officer instructs you to report 1o a different probation office or within a different time

frame.
| After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and

when you must report to the probation officer, and you must report to the probation officer as instructed.

You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from the

i court or the probation officer.

' You must answer truthfully the questions asked by your probation officer.
You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living
arvangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying
the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72
hours of becoming aware of a change or expected change.
You must allow the probation officer to visit you at any time at your home or elsewhere, and you mu
take any items prohibited by the conditions OFyour supervision that he or she observes in plain view,
You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you from
doing so. If you do not have full-time employment you must try 1o find full-time employment, unless the probation officer excuses
you from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities), you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstarices, you must notify the probation officer within 72 hours of becoming
aware of a change or cxpected change.
You must not communicate or interact with someone you know is eng
convicted of a felony, you must not knowingly communicate or interac

probation officer. ) -
If you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

Y ou must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that was
designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or talsers).
Vou must not act or make any agreement with a law enforcement agency to act asa confidential human source or informant without
first getting the permission of the court,

If the probation officer determines that you po
you to notify the Ecrson about the risk and you must comp

confirm that you have notified the person about the risk. N .
Vou must follow the instructions of the probation officer related to the conditions of supervision.

You must notify the court of any material change in your economic circumstances that might affect your ability to pay restitution,

fines, or special assessments.

S. Probation Office Use Only

st permit the probation officer to

aged in criminal activity. Tf you know someone has been
{ with that person without first getting the permission of the

se 4 risk to another person (including an crganization), the probation officer may require
ly with that instruction. The probation officer may contact the person and

n the conditions specified by the court and has provided me with a written copy of this

U.S. probation officer has instructed me 0 _ L
of Probation and Supervised

lgment containing these conditions. For further information regarding these conditions, see Overview
Jease Conditions, available al: www.uscourts.gov.

fendant's Signature .

I
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DEFENDANT: JUAN MENDEZ-LAZARO
FASE NUMBER: 3:13-CR-106-10

ADDITIONAL SUPERVISED RELEASE TERMS ‘

eatment program and follow the rules and regulations of that program

: 1) You must participate in a substance abuse tr
etc.) which could include an evaluation and completion of any

' (provider, location, modality, duration, intensity,
' recommended treatment;

- 2) You must submit to substance abuse testing to determine if you have used a prohibited substance. You must not

| attempt to obstruct or tamper with the testing methods; and

L 3) You must participate in a mental health treatment program and follow the rules and regulations of that program. The
probation officer, in consultation with the treatment provider, will supervise your participation in the program (provider,

L |ocation, modality, duration, intensity, etc.) which could include an evaluation and completion of any recommended

¥ {reatment. You must take all mental health medications that are prescribed by your treating physician.
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FENDANT: JUAN MENDEZ-LAZARC
:8E MUMBER: 3:13-CR-106-10
CRIMINAL MONETARY PENALTIES

Tudgment — Pege F of g

Tha defendant must pay the tofal criminal monetary pensities under the schedule of payments on Sheet 6.

Assessment IVTA Assessmeni* Fine Resfitution
TALS § 100.00 $ 3 $

The deermination of restinuion 1s deferrsd antjl . An Amended Judemenr in a Crirrsl Case (40245C) will be entered
&fter wach deteomination

The defendant must make restitution (incleding community restitution) o the following payees i the amaunt listed below,

If the defendant makes o partial payment, cach payes shall receive an approximatel rtioned payment, unless specified otherwise in
the privrity order or pacenisge payment colurmn below. However, purtugni fo IB{P?EG § 366441}, all nonfedera] victims must be paid
b=fore the Tnired States iy paid.

ne of Pavee Total Loss®* Priority or Percentage i

Rcstitutien_ Ordered

0.00 $ 0.00

@

FALS

Restitution amount ordered pursuant to ples agreement §

The defendant must pay interest on testitution and a fisz of mere than $2,500, unless the restitution or fine is paid in full before the
ffreenth day aficr the dats of ths judgment, pursuant w 18 US.C. § 3612(f1. All of the payment options on Sheet & may te subject
iz penalties for delinguency and defauls, pursuant to 18 US.C, § 3612(g).

fis sourt determined that the defendant does not have the ebility to pay interest and #t is ordered that:

-]

the interast regilirement {s weived forthe [0 fine [J restiution

a0

the inrerest requirement forthe {3 fime [ restitution is modified as follows:

stice for Vietims of Trafficking Act of 20135, Pub, L. No, 114-22. . '
indings for the tota} amount of losses are roauirsd inder um;iwrs 1094, €10, H10A, and 113A of Title 18 for oifenses committod an or

Septamber )3, 1994, but befere Apri] 33, 1356
: o -
L @
o 7
- ) b ‘
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FENDANT: JUAN MENDEZ-LAZARO
SENUMBER: 3:13-CR-106-10

SCHEDULE OF PAYMENTS
ing assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:
] Lump sum payment of § due immediately, balance due

] oot later than ,or
[] inaccordancewith (3 C, O D, O Eor [J F below; or

(1 Payment to begin immediately (may be combined with OC, OD,or [OFbelow); or

(O Payment in equal (e.g.. weekly, monthly. quarterly) installments of § over a penod of
_ (e.g., months or years), to commence (e.g.. 30 or 60 days) after the date of this judgment; or
1 Paymentinequal (e.g., weekly, monthly, quarterly) installments of b over a petiod of
(e.g.. months or years), to commence (e.g., 30 or 60 days) after release from imprisonment to a

term of supervision; or

) Payment during the term of supervised release will commence within (e.z., 30 or 60 days) after release from

imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

¥ Special instructions regarding the payment of criminal monetary penalties:

IT iS ORDERED that the defendant shall pay to the Clerk, U.S. District Court, a speciat assessment of $100, due
immediately.

ess the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is due during
period of imprisonment. All criminal monetary pénalties, except those payments made through the Federal Bureau of Prisons’ Inmate

incial Responsibility Program, are made to the clerk of the court.

defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

Joint and Several

Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, Joint and Several Amount,
and corresponding payee, if appropriate.

The defendant shall pay the cost of prosecution.
The defendant shall pay the following court cost(s):

The defendant shall forfeit the defendant’s interest in the following property to the United States:

ments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal, (5) fine
rest, (6) community restitution, (7) JVTA assessment, (8) penalties, and (9) costs, including cost of prosecution and court costs.

AN




