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;_::ﬁ ”an proceedings »docl_(e'téd hl’adér:-18~287; 18-291, - 18-295, 18-304, 18-306, and 18-308 are
~“consolidated for purposes of this order: . L :

- Appellant, pro se, moves for in forma pauperis status, appointment of counsel, damages, and @ -

- “bar order” 1n these six appeals from sua sponte dismissals of his actions. Upon due - :

_consideration, it is hereby ORDERED that the motions are DENIED and the appeals are.
- "DISMISSED as frivolous because they “lack[] an arguable basis either in law or in fact.” - Neilzke

v, Williams, 490 U.S. 319, 325 (1989); see also 28 U.S.C. § 1915(e). .

L

,.: Appellant has filed a number of frivolous matters in this court. This Court already held that the
~appeals docketed under 17-2831 and 17-3128 were frivolous. Appeilani has the following
- frivolous appeals pending: 1’7—3_533-,.17-3547, 17-4031, 18-287, 18- 291, 18-295, 18-304, 18-306,

and 18-308. Accordingly, Appellant js hereby warned that the continued filing of duplicative,

“yexatious, or ¢learly meritless appeals, motions, or other papers, will result in the impositionof a .

© sanction, which may require Appellant to obtain permission from this Court prior to filing any L

' fusther submissions in’this Court (a “leave-to-file” sanction). See In re Martin-Trigona, @ F.3d '
226, 229 (2d Cir. 1993); Sassower v. Sansverie, 885 F2d 9, 11 (2d Cir. 1989). S

FOR THE COURT: S
~Catherine O’Hagan Wolfe, Clerk of Court =
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o UNITED STATES DISTRICT COURT
'SOUTHERN DISTRICT Oor NEW YORK

17-CV-9861; 17-CV-9862;
 17-CV-9863; 17-CV-9864;:
17-CV-9865; 17-CV-9866 (CM)

v BAR ORDER UNDER
28 US.C. §1651 o

v COLLEEN McMAHON Chlef Unlted States Drstrlct Judge

Plaintiff ﬁled these six. actlons pro se. On January 3, 2018, the Court dlsmlssed them as

b'fnvolous noted that Plamtrff had ﬂled ten other cases that were dlsmlssed as frlvolous and

ordered Plamtrff to show cause wrthxn thrrty days why he should not be barred from ﬁlmg further

actions mforma pauperis (I,FP), in .thls Co,urt w1thout‘pnor permission. 'On January 30, 201 8, '

;'I.?‘laint'iffﬁled a notice of appeal.in‘every c'ase,and he has ».ﬁled' eight new complaints, but he has

~not responded to the,ord‘er to show cause:

A Defective Ap'pe'al.'

As a'general ru'.le [t]he ﬁlmg ofa notice of appeal . confers jurisdiction on the couft

of appeals and drvests the dlstrrct court over those: aspects of the case involved i in the appeal.”
_IYGI Hggs V. Provzdent Consumer Dzscount Co 459 U. S 56, 58 (1982) “The divestiture of
‘-._;Jurlsdlctlon rule is, however not a. per se 1ule Itis aJudrclaIly crafted rule rooted in the 1nterest ]
' ::{':ofjudncral economy Lo Umred Sz‘ates v, Rodgers 101 F.3d 247 251 (2d C1r 1996). For
exatnple the rule “does not apply where an appeal is fnvolous[ 1inJor does it apply to untlmely o
Sor otherw1se defectlve appeals ” Chzna Nat Charterzng Corp V. Pactrans Air & Sea Inc., 882 F

':__Stxpp 2d 579, 595 (S D N Y. 2012) (c1tatron 01n1tted)

| Plaintiff did not submit the $4OO 00 in fees requ1red to commence a civil action. in thlS :
Court. The Court proceeded on the assumption that Plaintiff sought to proceed w1thout the .

“: prepayment of fees (IFP)
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o Beeause Plakintlffbiis. attendptiné tol'appealfrom'a' non-t'mal order that has not been cert'iﬁ.ed o
for mtel locutory appeal the notlce of appeal is plalnly defectlve and this Court retams " |

.“-»_Junsdlctlon over thls actlon See e. g Umted Stares v. Rodgers 101 F.3d 247, 252 (2d Cir. 1996)

_ _i(deemlng a notice of. appeal from a nonfnal order to be premature and a nulllty, and holdmg

'_ that the notice of appeal d1d not divest the district court OfJurlSCllCthﬂ) Gortat v. CapdHa Bros:,

lnc No. 07 CV-3629 (lLG) 2008 WL 5273960 at *l (E. D N. Y Dec 18, 2008) (“An exceptlon , _‘ S

- [to the general rule that an appeal deprlves a district court ofJurrsd1ct1on] applles where itis -
clear that the appeal is defectlve for example because the order appealed from is not final and
has not been cert1ﬂed for an mterlocutory appeal ). Accordmgly, the Court retarnSJurlsdlctlon
.over these cases. '

: B Certlﬁcatlon for Interlocutory Appeal . .
Certlfcatlon of an 1nterlocutory order for 1mmed1ate appeal is governed by 28 U S.C.’
' § l292(b) Under that statute certlfcatlon xs only appropr1ate 1fthe district court determmes
“(l) that such order mvolves a controlhngr questlon of law; (2) as to whrch there isa substantxal
;”ground. for dlfferenceof.opmlon' and (3) that an xmmedlate appeal from [that] order may o
._'materlally advance the ultlmate term1nat1on of the htlgatlon »Inre Facebook Inc., IPO Sec and
»_:_.}':Derzvatzve thg 986 F Supp 2d 524 529 (S D.N.Y. 2014) (quotmg 28 U S C. § 1292(b))
_"Because mterlocutory appeals are strongly dlsfavored in federal pract1ce ?Inre Ambac Fin.
’_"'j-'.'G;p Inc. Sec thrg 693 F Supp 2d 241 282 (S D.N.Y. 2010) the requirements of§ 1292(b)
.' ,must be stnctly construed and “only’ exceptlonal c1rcumstances will justify a departure from the
; basrc pohcy of postponmg appellate réview unt1l after the entry of a ﬁnal }udgment ? Alphonse.
Holel Corp. v. Tran No 13 CV 7859 (DLC) 2014 WL 516642 at *3 (S D.N. Y Feb. 10, 2014) |

_(quotlng Flor v. BOTFm Co;p 79 F. 3d 28l 284 (2d Clr 1996)) The proponent of an
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Jinterlocutory- appeal bears the burden of showmg that these stnct requ1rements are satlsﬁed See _-.

.:Casey v. Long ]slandR R, 406 F. 3d 142 146 (2d C1r 2005)

“The Court ﬁnds that the requlrements of§ 1292(b) are not met. To the extent Plamtlff

_ seeks certlﬁcatlon of the January 3 201 8 order dlsmxssmg hlS case as frlvolous and ordermg him )
to show.cause why'a.ﬂlmg m)unctron should not be 1mposed, the motion for certificatibn is

denied.

CONCLUSION

‘The Clerk of Court is directed to mail a copy of this order to Plaintiff, noting service on

the :_c:i_o.cket.. Ther.(lourt' bars .le-aintivff from ﬁl‘i‘ng future civil actions IFP-in this Court without first
.'obtaining from the Cou'rt"leaye toﬁle See 28 U.S.C. §.1.651. Plaintiff must attach a copy of his .
) proposed complamt and a copy of thlS order to any motlon seekmg leave to ﬁle Theé motion :
Amust be filed w1th the Pro Se Intake Umt of this Court. If Plalntlff vrolates this order and ﬁles an
: action without first ﬁlmg a mot1on for ]eave to ﬁle the Court w111 d1smlss the-action for farlure to
'compl’y with thxs'order. Plarn‘tlff is: further warned that the contmued submlssmn of frivolous : |
'documents may result in the 11nposrtlon of additional sanctlons mcludmg monetary penaltles |

E‘See id.

No further documents wxll be accepted in these cases other than those dlrected to the .

_ __Umted States Court oprpeals for the Second Clrcmt The Clerk i is d1rected to close thls actron
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The Court cemﬁes pursuant to 28 U S.C.§ 191 5(a)(3) that any appeal from this order

-f&would not be taken in good falth and therefore mforma pauperzs status is demed for the purpose '

ofa an appeal See Coppedge v. Umted States, 369 U.S. 438 444-45 (1962)

=S50 ORDERED

Dated: February23 20i8 - . *
. New York, New York - R M% M ‘

COLLEEN McMAHON
- Chief United States District Judge
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UNITED STATES DISTRICT COURT -
SOUTHERN DISTRICT OF NEW YORK

17-CV-9861;-17-CV-9862;
_ S e 17-CV-9863; 17-CV-9864; ,
~IN-RE GREGORY D. KILPATRICK. =~ 17-CV-9865; 17-CV-9866 (CM)

“CIVIL JUDGMENT '

Pursuant to the order 1ssued February 23, 2618 dlsmlssmg the complamts

TS ORDERED ADJUDGED AND DECREED that the complamts are dismissed 1
under 28 U.S. C § 19]5(6)(2)(B)(1) |
.‘ “The Court certlﬁes under 28 U S. C § 19]5(a)(3) that any appeal from the Court’s
Judgment would not be taken in good falth B

IT IS FURTHER ORDERED that the Clerk of Coun ma11 a copy of thlSJudgment to‘. :
;:';;'Plé_xntrff and noteservlce Qn the docket.. - | ' o .
- SO ORDERED |

' Dat_ed: February 23, 2018

New York, New York . - v M ;2 M
SR COLLEEN McMAHON
" Chief United States District Judge
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| UNITED STATES DISTRICT COURT .
'SOUTHERN DISTRICT OF NEW YORK

17-CV-9861; 17-CV-9862;
17-CV-9863; 17-CV-9864;
17-CV-9865; 17-CV-9866 (CM)

.ORDER OF DISMISSAL AND
~TO SHOW CAUSE UNDER

28USC §1651 *

COLLEEN McMAHON Chlef United States District Judge

On December 15 2017 Plamtrff ﬁled these six actions pro se. The complaints are -

_::dlsmrssed for the reasons set forth below

STAN DARD OF REVIEW

The Court must dlsmrss an'in forma pauperzs complamt or portron thereof, that is

o frrvolous or mahcrous falls o state a clarm on which relief may be granted or seeks monetary :
rehef from a defendant who is immune from such rehef 28U.S.C. § 1915(e)(2)(B) see |
.szzngston V. Adzrondack Beverage Co., 141 F 3d 434 437 (2d Cir. 1998) Whlle the law
:‘v_mandates drsmlssal on any of these grounds the Court is obhged to construe pro se pleadmgs ,
_'{,;.hberally, Harrzs V. lels 572 F. 3d 66, 72 (2d Cir. 2009) and 1nterpret them to raise the ¢ strongest '

- [clalms] that they suggest ” Trzestman V. Fed Bureau ofPrzsons 470 F. 3d 471 474 (2d C1r B

2006) (mternal quotatron marks and crtatlons omltted)

BACKGROUND

Plamtlff ﬁled these complamts allegmg that state actors and prwate physrclans have

'vrolated his rlghts under the Fourteenth Amendment to the Umted States Constitution. The ’

vnamed Defendants are Howard Zucker New York State Department of Health Commrsswner ;

! Plaintiff did not submit the $400. OO in fees requrred to commence a civil action in \ this

- Court The Court therefore proceeds on the assurription that Plamtlff seeks to proceed w1thout the _

prepayment of fees (¢ znformapauperzs ? or “IFP™).
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(No 17- CV 9861) Sally Dreslm Ofﬁce ofProfessmnal Medrcal Conduct (No 17 CV-9862)

| MaryEllen El1a Commlssmner 0. PD Board of Regents Educat1on (No 17-CV-9863); Leslle

M Arp, Chlef Investrgatmg Umt (No 17 CV—9864) Inspector General Catherme Leahy Scott

‘ | (No 17- CV—9865) and Govemor Andrew Cuomo (No 17- CV—9866) -

l | Accordmg to Plamt1ff doctors and dentlsts have elther negligently or 1ntent10nally

E mfected him wrth HIV HSV—l and HSV- 2 and state ofﬁcrals have failed to 1nvest1gate h1s
._lf_l.:'allegatlons or take action agamst the doctors. By way of example Plaintiff asserts in the

E »complamt docketed in case number 17 CV—9861 that Dr. Kondaveet1 refused to give him the _
.lll“llquld vial med1cme” he needed to r1d h1mself of viruses, and that Defendant Zucker needs to :

'_mmd his busmess when olarntlff h-ascrv1l and cr1m1nal 1ssues -w1th other Jewish, Irlsh, vItall_an._ ‘
crlmmal civil issues. Zucker doesn trespect Black patlents [sic] rrghts and responsibilities e
regardmg medical complamts mvestlgatlons fact fmdmgs final determmatlons and decrslons

* from lower and h1gher subordmates ? (Doc 1 atq IH ) In case number 17- CV—9865 Plamtlff |
lleges that two dentlsts Kamkar and Henkm delrberately mfected him w1th viruses, that .
¢ Inspector'Gcneral Scott “‘refused to commence an 1nvest1gatlon ‘and that Governor Cuomo

,f.'-declmed to “arrest the two Cauca31an JeW1sh dent1sts ” (Doc No. 1 at ﬂ II1.) In case number 1.7- .
’Cl/ 9866, Plamtlff makes srmllar allegatrons agalnst Doctors Frelds Volterra and ROblI’lSOl’l and

,.v_‘vclalms that Cuomo and Ella are rac1sts have obstructedJust1ce and should be removed ﬁ om ’

: office. (Doc. No. 1 at L |

: R DISCUSSION |

Under the in forma pauperzs statute a court must dismiss a case if it determines that the

actlon is frlvolous or mahc1ous 28 U S C §l915(e)(2)(B)(1) A claim is “frlvolous when either:

- (1) the factual contentlons are clearly baseless such as when allegat1ons are the broduct of

N delusion or fantasy;‘ or (2) the. clarm-ls-»based on an 1nd1spu_tably mer1tless legal theory.

2
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szzngston 141 F 3d at 437 (mternal quotatlon marks and crtat1on omltted) Moreover, a court
..;: has no obhgatron to entertam pure speculatron and conjecture ? Gallop V. Cheney, 642 F. 3d 364 :
7368 (2d C1r 201 1) (flndlng as frrvolous and baseless. allegatrons that set forth a fantastlcal h

| alternatwe hlstory of the September 11, 2001 terrorlst attacks)

The Court, after rev1ew1ng Plamtlff ’s complarnts ﬁnds that they lack any argt&ble basrs

in law or in fact See Neztzke v. Wzllzams 490 U S. 319 325 (1989) Plaintiff’s factual alleg,auons .

rise to the level of the 1rrat10nal and there is no legal theory on which he may rely See

lemgston 141 F.3d at 437 Plaintiff’s complamts must therefore be dismissed as frrvolous See

- :28 US.C. § 1915(e)(2)(B)(1) In deference to Plarntlff ’s pro se status the Court would normally

v' direct Plamtlff to amend hrs complamt but the Court fmds that the complamts cannot be cured

wrth an amendment Where an amendment would be futrle leave to amend is not requrred Hzll v
Curczone 657 F.3d 116 123 24 (2d C1r 2011) Salahuddzn V. Cuomo 861 F. 2d 40, 42 (2d C1r |

- 1988) (court may drsmlss complamt sua sponte and Wrthout provrdmg leave to amend ‘where the .

substance of the clarm pleaded is frlvolous on its face”)

N LITIGATION HISTORY |

' Plamtrff has prevrously flled ten other cases that the Court dismissed as frivolous and for

' _.fallure to state a clarm Wlth one exceptlon those cases set forth 51m11ar clalms agamst medlcal
prowders for 1nfect1ng him with viruses and state ofﬂ01als for faxllng to act and the Court has

" repeatedly warned Plamtlff agamst flhng such complamts See e.g. Kilpatrick v F zelds No 17-

CVv- 5115 (CM) (S D N Y Nov 27 2017) Kzlpatrzck V. Coﬂman No 17- CV—5114 (CM)
(S D. NY Oct. 4, 2017) Kzlpatrzckv Kondaveetz No 17- CV—5113 (CM) (S.D.N.Y. July 31

2017) Kzlpatl tckv Wezss No 17 CV—5112 (CM) (SD.N.Y. Aug. 21, 2017) Kzlpatrzckv

. Henkm No. 17-CV- 5111 (CM) (S DN Y July 21, 2017) Kzlpatrzckv Robinson, No. 17- CV— :

5110(CM) (SDNY Oct 13 2017) Kzlpatrczkv Volterra No. 17-CV-5109 (CM) (SDNY

3.- :
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Oct lO 2017) Kzlpatrzckv Kamkar No 17-CV- 5013 (CM) (S. DNY Sept 20 2017)

_Kzlpamck v US Dep t of Veterans Ajj’azrs No 06- CV—9907 (KMW) (S. D.N. Y Mar. 26, 2007)
: -(drsnnssed on lmmumty grounds and for fallure to state a clarm) appeal dlsmzssed No. 07- 2040 .‘

: (2d Cir. Nov. 1, 2007) 2.

The Court w1ll not tolerate the abuse of 1ts limited resources Plaintiff is ordered to show

;.:",cauSe"why he should not be barre‘d from-ﬁlmg any further actlons in this Court IFP Wrthout_ﬁrst
' ﬂbjobtammg perm1551on from thrs Court to ﬁle his complarnt See Moates v. Barkley, 147 F. 3d 207 -
v208 (2d Cir. 1998) (per curram) (“The unequrvocal rule in’ thlS circuit is that the district court
: v-may not 1mpose a ﬁlmg mJunctlon on a l1t1gant sua sponte w1thout providing the litigant wrth
-not1ce and an opportunlty to be heard ”) Wlthm thirty days of the date of this order, Plamtllf
must submit to thrs Court a wrltten declaratron settrng forth good . cause why the Court should not .
' iunpose this 1njunct1on upon h1m If Plamt1ff fails to. submrt a declaratron W1th1n the time o

5‘ dlrected or if Plalntlff’s declaratron does not set forth good cause why thrs 1nJunct1on should not_

be entered he will be barred from ﬁlmg any further actions IFP in this Court unless he first - |

obtains permlssmn from thls Court to do s0.
CONCLUSION -

The Clerk is drrected to assrgn these matters to my docket, mall a copy of this order to’

_ _Plaintlff and note'servrce.on the docket. The'complalnts, ﬁled in forma pauperzs under 28
v U. S C.§ 1915(a) are d1sm1ssed as frlvolous and for farlure to state a claim upon whrch rellef
v _‘I '.may be granted See 28 U S.C. § l9lS(e)(2)(B)(1) (11) Plarntrff shall have thrrty days to show

cause by wntten declaratlon why an 'order should not be entered barrlng Plarntrﬂ' from ﬁlmg any -

.2 Plaintiff has reCently‘ﬁled' notices of appeal in a number of these cases.
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fﬁture action in forma pdujberis in fﬁis Coﬁrt without prior'permission. A Declaration form is
.attached to this order for Plamtrff s convemence
‘Theé Court certrﬁes pursuant to 28 U.S.C.§ 1915(a)(3) that any appeal from thls order

~ would not be-taken in good_ faith, fc_md therefore in forma pauperzs status is denied for the purpose

- of an appeal. See Copéedgé V. Unzted Srotes; 369 U.S. 438, 444-45 (1962). : R
SOORDERED. o - o |
Dated: Janoary 3,2018; : '

New York, New York - T Mé‘- M
e ~  COLLEEN McMAHOI\;W |

Chief United States District Tudge



Additional material
from this filing is
alvailable in the
Clerk’s Office.



