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S.D.NY.-N.Y.C.
17-cv-5112
McMahon, C.J.
United States Court of Appeals
FOR THE
SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second
Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square,
in the City of New York, on the 2™ day of January, two thousand eighteen.

Present:
Debra Ann Livingston,
- Denny Chin,
Christopher F. Droney,
Circuit Judges.

Gregory D. Kilpatrick,
Plaintiff-Appellant,
V. 17-2831
David Weiss, M.D., |

Defendant-Appellee.

Appellant, pro se, moves for the appointment of counsel and an extension of time to file a notice
of appeal. Upon due consideration, it is hereby ORDERED that the motion is DENIED and the
appeal is DISMISSED because it “lacks an arguable basis either in law or in fact.” Neiizke v.
Williams, 490 U.S. 319, 325 (1989); see also 28 U.S.C. § 1915(e).

FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk of Court
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UNITED STATES COURT OF APPEALS
FOR THE
SECOND CIRCUIT

At a Stated Term of the United States Court of Appeals for the Second Circuit, held at
the Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on
the 15" day of March, two thousand and eighteen

Present: Debra Ann Livingston,
Denny Chin, '
Christopher F. Droney,
Circuit Judges.
Gregory D. Kilpatrick, ORDER

Docket No. 17-2831
Plaintiff - Appellant, ‘

v.
David Weiss, M.D.,

Defendant - Appellee.

Appellant, Gregory D. Kilpatrick, filed a motion for reconsideration and the panel that
determined the motion has considered the request.

IT IS HEREBY ORDERED, that the motion is denied.

For The Court:

Catherine O'Hagan Wolfe,
Clerk of Court
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

GREGORY D. KILPATRICK
: .Plalntlff, o s
- o 17-CV-5112 (CM)
. -agamst- R
CIVIL JUDGMENT
_ M D. DAVID WEISS B
o ' De:fendant_.. .

Pur.vsu.a.nt to the order 1ssued August 21, 2017 dxsmxsmno the complaint;
AT IS ORDERED ADJUDGED AND DECREED that the complaint is dlsmlssed under
:28 U.S.C. § 1915(e)(2)(B)(11)

. The Court certlﬂes under 28 U. S C § l915(a)(3) that any appeal from the Court’s
Jjudgment would not be taken i’ g00d falth
| ITIS FURTHER ORDERED that the Clerk of Court mall a copy of thls Judgment to S
V 'Plamtlff and note servxce on the docket
SO ORDERED :

Dated: August21 2017 U s
" New York New York _ % Mo
COLLEEN McMAHON . e .
.Chlef United States District Judge
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UNITED STATES DISTRICT COURT
SOUTHER\I DISTRICT OF NEW YORK

GREGORY D KILPATRICK
h Plamtlff - .
- 17-CV-5112 (CM)
SRR B -agamst- o '
; ,M'D DAVID WEISS e ORDER OF DISMISSAL
) 'ﬁ v Defendant

'_‘»;:‘;"‘COLLEEN \/ICMAHON Chref Unrted States Drstrrct Judge

Plarntrtf Gregory D Krlpatrrck a: Bronx resrdent appearmg pro se, brings thrs action -
. iunder the Court’s federal questron Jurrsdlctron assertmg neghgence clarms agalnst Dr. Davrd
_»:;'.'Werss By order dated July 21 2017 the Court granted Plamtlff’ s request to proceed w1thout -
' prepavment of fees that is, in forma paupe; is. Plamtlff has also applied for pro bono counsel

STANDARD OF REVIEW

The Court must drsmrss an in forma pauperzs complamt or portlon thereof, that i 1s
- ".'bfrwolous or mahcrous farls to state a clalm on wh1ch relief may be granted ar seeks monetary

- .3_:'_7:_‘1ehef from a’ defendant who is 1mmune from such rehef 28 U.S.C. § 1915(e)(2)(B) see

' ‘v-?:-‘f'-_‘szngston v. Adzrondack Beverage Co 141 F.3d 434 437 (2d Cir. 1998). The Court must aIso

.'__"_ s smlss a complamt When the. Court lacks subJect matter _]UrlSdlCthl’l See Fed R. C1v P.

':12(11)(3) Whrle the law mandates drsmrssal on any of these grounds, the Court i is obhged to ..

B {:s_’;construe pro se pleadmgs hberally, Harrzs V. lels 572 F.3d 66, 72 (2d Cir. 2009), and 1nterpret

F 3d 471 474 (2d Crr 2006) (mternal quotatron marks and citations omrtted emphasrs in -

1 1: _ongmal).

them to’ 1alse the “strongest [clalms] that they suggest ” T rzestman v. Fed. Bureau of Przsons 470"
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BACKGROUND

Plamtlff uses the Court S general complamt form mvokes the Court s federal quest1on '

: :v._:':j.ljur lSCllCthl’l and alleges the followmg In November 2015 at the Stevenson Famlly Health .
: ‘..%_':"Center in the BIOI’lX Plamtlff sought treatment for a virus that two “female Caucas1an” dent1sts
:_:..:';_-jltad blewously mJected mto l’lIS mouth Accordmg to l’lamtlff he gave a blood and urine sample
| but Dr WCISS refused to prov1de hlm a prescr1pt1on for the “l(nown llquld Vlal med1cme »3 :
- -;‘_.:l,dlsposable hypodermlc needle syrmges” he needed to “rld” lnmself of this virus ¢ 1mmedlately

" 8 Instead Dr WCISS gave Plamtlff a prescr1ptlon for Benzonatate to “cure a sore throat ﬁom food o

borsomng, whlch cost $50 99 and was S not covered by Plalnttﬂf’ S msurance plan Plamtlff seeks
¢ ieghgence money damages ; | A. B .‘ : v | | |
' 42USC§1983 | o
. Because Plamtlff mvol{es the Court s federal duest1on _]ur1sdlct10n the Court construesw
the:'complamt as. assertmo clauns under 42 U S C § 1983 Under § 1983 an md1v1dual may '
brmg suit: agamst persons who actmg under color of state law, have caused h:m tobe

. ‘-'.-'f'.":"depnv[ed] of any rlghts, pr1v1leges | orllmmumtxes secured by the Const1tut1on and laws of the

_ _mted States » 42 U S C § 1983 West V. Atkzns 487 U S. 42 48 (1988) To state a clalm for

-"rehef under § 1983 a pla1nt1ff must allege both that (l) a rlght secured by the Constrtutron or .

‘"laws of the Umted States was v1olated and (2) the rlght was VlOlatEd by aperson actmg under :

he color of state laW 01 a “state actor i West 487 U S at 48 Accordmgly, prlvate partles are :
: _‘;._z,enela]ly not held llable under § 1983 Sykes V. Bank ofAmerzca 723 F 3d 399, 406 (2d C1r
2013) (cmng Brentwood Acad v Tenn Secondary Sch Athletzc Ass’ n, 531 U S. 288 295

2001)) see also Czambrzello ¥, Cnty ofNassau, 292 F. 3d 307 323 (2d C1r 2002) (“[T]he

ed States Constltutlon regulates only the. Government not prlvate parties. ”)
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A prlvate person can quahfy as a state actor under § 1983 1f the link between the state

actlon and the prtvate person s actton 1s SO close that the pr1vate person s action “may be farrly ¥
_treated as that of the State 1tself ” Tancredz Ve Metro sze Ins Co 378 F 3d 220, 229 (2d C1r
2004) (quotmg Jackson V. Metro Edzson Co 419 U S 345 351 (1974)) see also Cranley v

A :.t'bifNar lLIfe Ins Co of Vt 318 F 3d 105 112 (Zd Crr 2003) (notmg that a “‘private actor [who]

; 1._‘.1;::'_">;operates as a w1llful partlclpant 1n Jomt act1v1ty w1th the State or its agents” may be consrdel ed a

state actor) (01tatlon omttted) Dahlberg V. Beclcer 748 F2d 85 93 (2d C1r 1984) (to constltute

e jomt partlclpatlon in- sat1’sfactlon of the state actlon requn ement under § 1983 there must be a .
',.meetmg of the mmds or mtent to conspu e” between a prlvate defendant and a state actor)

Plamtlff’s § 1983 clalms fa1l because he prov1des no facts showmg that Defendant isa

agent or otherwrse “operate[d] as a wrllful parttclpant m Jomt actlvlty wrth the State or 1ts

gents 2 See Cranley, 3 l 8 F 3d at 112 Plamt]ff also fatls to allege that Defendant consplred w1th
»Iy:_‘state actors in performmg acts set forth in the complamt See Dahlberg, 748 F. 2d at 93 For
‘these teasons Plamtrff’s § 1983 clatms are dtsm1ssed for fa11u1e to state a clalm on whtch rehef
< ah be granted 28 U s C § 1915(e)(2)(B)(11) o N )

- Subject Matter Jurlsdlctlon

The subJect matter Jurlsdrctlon of the federal dlstrlct courts is hmlted and i is set forth

- _; generally m 28 U S C §§ 1331 and 1332 Under these statutes federal Jurlsdlctron is avatlable

only when a “federal quest1on is presented or, as to state-law cla1ms when the plamtrff and the

.sponte at any stage of the proceedmgs may ra1se the questlon of whether the court has subj ect

'state act01 See West 487 U S at 48 Plamtxff has not alleged that Defendant was a government S

_defendants are dlverse and the amount in controversy exceeds the sum or value of $75 000 “‘[I]t .

1s’common ground that m our federal System of l1m1ted Jurlsdlctlon any party or the court sua D
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1matter Jurlsdictlon »? Unzted F‘ood.& Commerczal Workers Unzon Local 9]9 AFL CIO v,

"Centel MarkProp Merzden Square Inc 30 F. 3d 298 301 (2d CII' 1994y (quotmg Manway ”
orzslr Co Inc v Hous Auth ofthe Czty ofHarzford 711 Fad 501 503 (2d Cir. 1983)); see B
edR ClV P 12(11)(3) (“If the court determmes at any time that 1t lacks subJect-matter :

1f1sd1ction the court must d1smiss the actlon ”) Ruhrgas AG V. Maraz‘hon Oil C’o 526 U S

.5’74 583 (1 999) (“[S]ubject-matter delmeatlons must be pollced by the courts on thelr own

Plamtlft”s § 1983 claims fall but in an abundance of cautlon, the Court construes the

b alance of the complamt as attemptmg to mvoke the Court ] diver51ty _]ul'lSdlCthl’l to assert state-

law claims To establish dlver51ty Jurisdiction under 28 U S. C $§ 1332 to assert state law clauns
a plamtiff must ﬁrst allege that he and the defendants are cmzens of different states See

. . 1332(a)(1) Wzs Dep tofCorr V. Schacht 524 U S 381 388 (1998) (“A case falls W1th1n the

-.“f’federal_ d_i_str‘ict _COurt_’_s _floriginall’-ﬁ_‘diver’sity ; j.'urisdiction’ only' if divers_ity of citizenship among the -
' ;pa.rties is complete .z e only xf there 1s no plamtlff and no defendant ‘who are citizens of the.same
f.State ”) In addition 2 plaintlff must allege toa “reasonable probabihty” that h1s clalms are’in |
i(cess of the sum or value of $75 000 the statutory _]UI‘lSdlCthI‘lal amount See 28 U S C .

3’32(a) Colavzto V. NY Organ Donor Ne/work Irzc 438 F 3d 214,221 @d Gir. 2006) The .
-;Vclalmed by the plamtlff wxll control 1f 1t is made in’ good faith St Paul Mercury Irzdem Co.
.ea' Cab Co 303 U S 283 288 (193 8) It is the Court’s duty, however to dismiss an actlon |

'here 1t 1s convmced to a legal certamty that the plamtiff cannot recover an- amount in excess of P

;]6' [mlmmum statutory _]UtlSdlCthnal amount ]” T ongkook Am Inc v Sthton Sportswear Co
4 F.3d 781 784 (2d Cir 1994) (quotmg Deutsch v Hewes St Realty Corp 359 F. 2d 96 98 (2d

-'-',Clr 1966)) (alteratlon m' origmal mternal quotation marks omltted) The Second Circuit has -
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- o ___.»ijz‘vf-v':cautloned that a party should be afforded an* appropnate and reasonable opportumty to, show

jgood faxth m behevmg that a recovery 1n excess of [the Jurrsdrctlonal amount] is reasonably

jp0551b]e » Chase Manhattan Bank N A v Am Nat lBank and Trust Co. of Chzcago 93 F. 3d

- 064 1070 (2d Clr 1996) (quotmgA F4 Tows Inc v thtchw ch 937 F 3d 82 88 (2d C1r

'99'1')) (alteratron in: orlgmal 1nternal quotatron marks omrtted)
s Both Plamtrff and Defendant appear to be cmzens of the State of New York thereby

'.-'precludmg d1ve1s1ty of cmzenshlp On thrs ba51s alone, the Court lacks drversrty Jur1sd1ctron over

ny state law clanns that Plamtrff may mtend to assert See Schacht 524 U. S at 388 Because

X Plamtlff‘s complamt fa1ls to state a clarm over whlch thls Court has subJect-matter Junsdlctron

:_ .';'the Court dtsmlsses Plamtlff’s clarms under § 1983 w1th preJudlce for failure to state a claun for S

1ehef and drsmlsses all potent1al state law clauns wrthout prejudrce

Dlstrlct courts generally grant a pro se plamtrff an opportumty to amend a complamt to

:cule its defects but leave to amend is not requrred where it would be futrle See Hzll V.. Curczone -
_ 6'57 F 3d 116 123 24 (2d Clr 2011) Salahuddln v Cuomo, _861 F 2d 40 42 (2d Cir. 1988)

Because the defects ini Plamtrff’s complamt cannot be cured Wlth an amendment the Court

declmes to grant Plamtrff leave to amend hxs complamt '

thlgatlon Hlstory

3 ’___Plamtlff has flled many cases m thlS Court See Kzlpatrzckv US. Dep tof Veterans

ﬁ"alrs No 06 CV 9907 (KMW) (S D N Y. Mar 26 2007) (drsmrssed on 1mmun1ty grounds

and for fa11u1e to state a: clarm) appeal dzsmzssed No 07 2040 (2d Cir. Nov: 1, 2007) Kzlpatrzck

V. Y:Kamkar No 17 cv 5013 (UA) (s D N, Y) (ﬁled June 27, 2017 alleges that the defendant a .' "

A Plamtlff is free to brmg any state- law clalms that he may wish’ to assert in the .
:-_appmprlate state court ThlS COurt offers no oplmon as to the merit of any such clarms :
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.":-:}.‘..-,dentrst stahbed h1m wrth a “steel ehrome hypoderm1e needle” and infected h1m Wlth herpes and.
B HIV), Kzlpatrzck V. Volz‘erra No 17 CV 5109 (UA) (S D N Y) (ﬁled July 6, 2017 allegmg that
':.ff_i:,_:-the defendant a New York doctor falled to preserlbe proper medlcatlons) Kzlpatrzck v, .
‘ 'Robmson No l7 CV 51 10 (S D N Y) (fled July 6 2017 alleglng that the: defendant aNew |
_._‘;;‘.Yorlc doctor rllegally w1thdrew Plamtlft’s blood) Kzlpatrzckv Henkm No 17- CV 511 (UA)

- ’(S D N Y J uly 21 2017) (allegmg that a New York dentlst assaulted Pla1nt1ff w1th a hypodermlc'- a

n_eedle dlSl’l’llSSCd for fallure to state a clann and for. lack of subject matter Jurlsdlctlon)
Kflpatrzck V.. Kondaveetl No l7 CV 51 13 (UA) (S DN Y ﬁled July 6, 2017) (alleglng that the
d‘et“endant a New York doctor fa1led to prescnbe proper medlcat1ons) Kzlpatrzck V. Coﬁ'man
No: 17- CV 5114 (UA) (S DN Y ﬂled July 6 2017) (same) Kllpatrzckv erlds No 17 CV-

5.1 15 (UA) (S D N Y ﬂled July 6 2017) (same) Aecordmgly, Plamtlff is wamed that further

barrmg Plamtlt‘f from ﬁlmg ner aotlons in fornra pauperzs without ﬁrstrecewmg the Court s.
ermission. See 28 U s c § 1651 o |
- e 4‘ CONCLUSION

: The Clelk of Court is du ected to assrgn tl’llS matter to my docket ma1l a copy of thls

;order to Plamtlff and note serv1ce on the docket Plamt1ff’s complamt filed in forma pauperzs

" ;.:'_ :under 28 U. S C § 1915(a)(l) is., drsmlssed for fallure to state a clalm on whlch rel1ef can be

i granted See 28 uU. S C § 1915(6)(2)(}3)(“)

The Court demes as moot Plamtlff’ ] appllcatlon for the Court to request pro bono . 3 "

"'lcounsel (ECF No 3)

dupllcatlve frlvolous or Otl’lCI'WISG nonmerltorlous l1t1gat10n m thls Court will result in an order TR
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.;.~-,':,;-.The Court certrﬁes under 28 U S C § 1915(a)(3) that any. appea] from thlS order wouid

B 1ot be taken in good falth and therefore in forma pauperzs status 1s demed for the purpose of an.
"':"‘::j'_,_f"appeal See Coppedge v, Umted States 369 U S 438 444 45 (1962)

“s00 ORDERED

Dated AugustZl 2017
R New York; New Ymk

COLLEEN McMAHON S
Ch_lef United States Dlstr1ct Judge -




