- IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION
No. 5:11-CR-237-D-1
No. 5:15-CV-671-D

BEVERLY ALLEN BAKER, )
| Petitioner, ;

v | 3 ORDER
UNITED STATES OF AMERICA, §

Respondent. )

On December 28, 2015, Beverly Allen Baker (“Baker”) moved under _28 U.S.C. § 2255 to
vacate, set aside, or correct her 360-month sentence [D.E. 209]. On January 19, 2016, Baker ﬁled.
amemorandummsupport of her motion [D.E. 212] and amotion to amend D. E 211]. OnFebruary
29, 2016, Baker filed a corrected motion to amend [D. E. 214] On September 14, 2016, the
government moved to- d1sm1ss Baker’s section 2255 motlon for failure to state a claim [D.E. 222]
and filed amemorandum in support [D.E. 223]. On October 4, 201 6, Baker responded in opposmon
 [D.E.225]. As explamed below, the court grants Baker’s motion to amend, grants the government’s
motion to dismiss, and dismisses Baker’s section 2255 motion. |

' - L
- On June 27, 2012, Baker “was convicted by a jury of eonspiracy to distribute 280 grams or
more of cocaine base (crack) in violation of 21 U.S.C. § 846 (2006), and nine counts of 'crack

distribution, 21 U.S.C. § 841 (2006).” United States v. Baker (BakerI), 539 F. App’x 299, 301 (4th

" Cir. 2013) (per curiam) (unpublished); see [D.E. 106]. On September 3, 1014, this court sentenced
Baker to concurrent senfenees of 360 months’ imprisonment on the conspiracy count and 240
months’ imprisonment on each of the distribution counts. [D.E. 189]. The Fourth Circuit affirmed
Baker’s conviction and sentence; See Baker I, 539 F. App’x at 301-06; United States v. Baker |

- (Baker I), 601 F. App’x 231, 232-33 '(4th Cir. 2015) (per curiam) (unpublished).
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. e pn December28, 2015, Baker ﬁlegl her section %255 motion [D.E. 209]. In her motion,
Baker nge.kes more than adozen claims attacking the legality of her indictment, trial, sentencing,\ and
legal representation. Generally, these cla.lms include: (1) imp;oper eonsttucﬁve amendmenf ofher
indictment; (2) failure to instruct the jury on the statﬁte of limitau;o_ns;v (3) failure to give the jury “a
specific un_animity instruction”; (4) failure to give “an informant instruction”; (5) providing everdict
form that did rsot “inelude essenﬁal elements of ‘knowingly’ or ‘intentionally’”; (6) actual innoee_nce;
(7) several instances of ineffective ass1stance of counsel; (8) violations of Napu v; Illinois, 360 U:S.
264 (1959), Brady v. Marylend, 373 U.S. 83 (1963), and Giglio v. United States, 405 U.S. 150
(1972); (9) deprivation of Baker’s Sixth Amendment right to a jury trial; (10) erroneous grouping |
of counts er sentencing purposes; and (11) impermissible joiﬁder in violation of Rule 8(b) of the
Federal Rules of Criminal Procedure. |

The government may challenge the legal sufficiency of a section 2255 petition thr‘ou—gh‘ e
motion to dismiss uéder Rule 12(bj(6) of the Federal Rules of Civil Procedure. See Rule 12, Rules
Go_veming Section 2255 Proceedings; United States v. Frady, 456 U.S; 152, 16668 n.15 (1982);
United States v. Rec}miever. 900 F.2d 257, at *4 (4th Cir. 1990) (uniaublished table declsmn) A

motion to dismiss under Rule 12(b)(6) for “failpﬁretqv state a{el»aiﬂl{r‘l upon which relief earvl‘be-grax”lted",
tests the clamns _1¢g4 and factual spfﬁciency. See A sheroft v, Iqbal, 556 U.S. 662, 677-78 (2005);
Beii Atl, Cegpr V T'xvpmf;)iy, 550 U.S; 544, 555—63, 370 (2007); ‘Coiemz'mv v..Ivid. Coﬁrt of App_A eals,
626 F.3d 187, 190 (4th Cir.l 2010), g.ffg, 566 U.S. 30 (2012); Giarratano v. Johnson, 521 F.3d 298, ‘
302 (4th Cir. 2008); accord Erickson v. Pardus, 551 U.S. 89; 93-94 (2007) (per curiaxh). In
considering a motion to disimiss, a court need not_accept.a p‘etiﬁon’s legal conclusions. See, e.g.,
Igbal, 556 U.S. at 678. Similarly, ‘a court “need not accept as true unwarranted inferences,
unreasonable conclusions; or argumeﬁts.” ;&M,Sﬂ F.3dat302 (Quotaﬁon omitted); see Iqbal,

556 U.S. at 677-79. | The court, however, “accepts all well-pled fects as true and construes these

-2
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facts in the light most favorab'le to the pliinﬁff in vs;eighiﬁg the legal sufﬁ‘ciency” of the petition.
Nemet Chevrolet, Ltd V. Consumeraﬁ‘mrs com, Inc., 591 F.3d 250,255 (4th Cit. 2009) Construing
the facts in this manner, the petition must contain “sufficient factual matter, accepted as true, to staig” |
a claim to relief that is plausible on'its face.” Id. (quotation omitted). |
A court may take Judlcxal notice of public records without oonverung amotionto dismissinto
" a motion for summary Judgment. See, e.g., Fed. R. Evid. 201 Tellabs, Inc. v. Makor Issues &
Rights, Ltd., 551 U.S. 308, 322 (2007); Philips v. Pitt Cty. Mem’l osp., 572 F.3d 176,180 (4thC1r.
2009) In reviewing a section 225 5 motion, the court is not lnmted to the motion itself. 'Iilecourt
also may consider “the files and records of the case.” 28 U.S.C. § 2255(b) see Umted States v.
McGill, 11 F.3d 223, 225 (1stCir. 1993). Likewise, a oourt may rely on its own famihanty with the
case. See, e.g., Blackledge v, Allison, 431 U.S: 63, 74 1.4 (1977); United States v. Dyess, 730 F.3d
354, 359-60 (4th Cir. 2013).
o | A

As for Baket’s claxms that the court constructively aménded her indictz'neiii, improperly failed

P O

,,,,,

thwe claims on dJrect appeal. Thus, the’ general rule of procedural default’ bars Baker ‘from

presenting such claims under section 2255. See, e.g., Massaro v. United Statqs 538 U.S. 500, 504
(2063); Bousley v. United ‘Statcs,‘52‘3 U.S. 614, 621 (1998); United States v. Fugit, 703 F.3d 248,
253 (4th Cir. 2012); United States.v. Sanders, 247 F.3d 139, 144 (4th Cir. 2001). Furtﬁermore,
Baker has not plau51b1y alleged “actual innocence” or “cause and prejudice” resulting from these
alleged errors. See Bousley, 523 U.S. at 622-24; United States v. Frady, 456 U,S. 152, 170 (1982);

United States v. Pettiford, 612 F.3d 270, 28085 (4th Cir. 2010); United States v. Mikalajunas, 186
F.3d 490, 493-95 (4th Cir. 1999). Accordingly, these claims fail.

3
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- As for Baker’s claims concerning her sentence that she raised and }ost on dircqf_c appeal, Baker
caﬁnot use section 2255 to recharacterize and relitigate claims that she Jost on direct appeal. _S;eg,‘
&.8., Frady, 456 U.S. at 164-65; Dyess, 730 F.3d at 360; United States v, Roane, 378 F.3d 382, 296
& n.7 (4th Cir. 2004); Boeckenhaug_f v, United States, 537 F.2d 1182, 1183 (4th Cir. 1976) (per
curiam). Thus, those claims fail. 5 |

Alternatively, Baker’s claims ‘fail on the merits. Fu'st, Baker claims that the jury convicted.
her base.. on evidence that she engaged igixpul;tiple congpiracies but thaot her indic!meni elleged only
a single conspiracy, 'resulting ina cogstgqgﬁve‘gmendmggt of her indicﬁﬁenff. See [D.E. 212] 2, A
“constructive amendment” ofan indic#néﬁt occurs “[w]hen the government, thfough its prcsentaﬁon' |

of evidence or its argument, or the dlstnctcourt, through its instructions to the jury, or both,

broadens the bases for convietion beyond those charged intheindictmen.” United States v, Ashley,

606 F3d135,141(4th CLr 2010) (guggi_ign_pmitted): “A gopstruptiVé amcndment_ ‘i’s,a; faial
variance because the }ndichpen_t, is altered to change the eigments of the oﬁ'ense charged, such that
~ the defendant 1sactua11y convicted of a crime other than that charged in the indicimen .” United
States v. Randall, 171 "F,.3d 195, 203 (4thCu' 1999) _(quotation omitted). _'_.“_In a coqg_pirap){ ,
prosecution, a defendant may estabhshtheemstence ofa maienal va.rian_cé i)y sho:wing thai tile _
indictment aﬂ;ggd_ a smgle conspiracy but that the government’s proof at trial establiéhed ﬁie
existeﬁce of mulﬁplé, separate conspiracies.™ Unitéd S’ca; es v. Kennedy, 32 F.3d 876, 883 (4th Cir. |
1994). A single conspiracy can exist in cases, suéh as this, i_nv_qlviﬁg rm_llﬁple transactions where
there is an overlap of key actors, methods, and goals, indicating one overall general businesé venture

extending over a long period of time: See United Sfates v. Strickland, 245 F.3d 368, 385 (4th Cir.

2001); United States v. Johnson, 54 F.3d 1150, 1154 (4th Cir.1995); United States v. Barsanti, 943
F.2d 428,439 (4th Cir. 1991); United States v, Leavis, 853 F.2d 215, 218 (4th Cir. 1988) A variance

in this context occurs only when the evidence at trial demonstrates that a defendant engaged in

4
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“separate conspiracies untelated t6 the overall conspiracy charged in the indicﬁﬁen » Kennedy, 32
F.3d at 884 (quotation omitted). | |

There was no variance befween the single conspiracy charged in the indictment and the
evidence presented at tnal " The evidence suppo_rted"the "exi"stenéé of one large EOnspiraCy to
distribute and posse'ss with intent to distribute cocaine base, precisely what the supersedmg
indictment alleged. See [D.E.39] 1. The evidence at trial demdnstratcd that Baker led alarge crack-
- distribution consplracy featuring overlapping associates, methods, and goals. See [D.E. 151]10-12;
[D.E. 113] 105-08, 111715, 157, 163, 177, 231-32. The ‘go«s':emmeﬁf proved that the charged
oonspifaé; e.mbodied interrelated aérééments to deal drugs in futtherance bf a comimon business
vetiture opefaﬁng ovér a roughly eight-year perioci. ge_c[DE 15 ll] 10-12, 15-20; [D.E. 113] 157,
159? 165, 177, 179. The ~govefnment argued in élosing that Béker led a single conspiracy: “So the
defendant has Béch _exigz;ged in é‘s‘ﬁcbg_sSﬁxl business of $elling crack éoéqine ‘to various members
affiliated with that Bﬁsin_gs's' who ‘are connected by agreéments arid unciersténding. "That is the
evidence in this case” [DE. 151] 12. Baker's vague, thrcadbate’ referencés to “multiple
conspiracies” do nb't”éstablis'lf that the interrclated agecments Wwere ""separaté conspiracies urirelated
to the overall consplracy chaxged in the md1c1ment » K__c_dy 32 F 3d at 884 (quotatlon omitted).
Thus 1o construcuve amendmcnt, and no vanance, occurred .

" Evenifthe evidence supported finding multiple consplracles rather than the ifigle consplracy
undérlying Baker’s indictment, Baker’s clmmsull fails. A variance supports reversal only if the
defendant shows tha'.t the variance mfrmged Her “substantial rights, and thereby resulted in actual
prejudice.” Id. at 883. “In order to show actual prejudice stémming from é.multiple conspiracy
~variance; [a defendant] must prove that there are so many ‘defendants and so many separate
conspiracies before the jury that the jury was likely to transfer evidence from one conspirapy toa
defendant involved in an unrelated conspiracy.” Id. (quotation omitted); see United States v. For

88 F.3d 1350, 1360 t4th Cir. 1996). There was no chance any spi]léver resulted in actual prejudice
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to Baker, The evidenee showed Baker’s involvement in each of the alleged “multiple conspiracies.”
Baker ‘ﬁ.ﬂtnnately stood trial alone,” and the evidence “focused on [her] role in the conspiracy and
the direct consequences of [her] actions in furthering the consp_iracy.” Kennedy, 32 F.3d at 884.
Dlrect evrdence supported Baker’s conviction. See Ford, 88 F.3d at 1360—361 Thus, Baker fails
to demonstrate that she suffered actual prejudice ﬁom any vanance and the claim farls
Several of Baker s other claims fail because they are predicated on the existence of multrple

conspiracies. These claims include Baker’s arguments that the court erred by not instructing that the
jury must “agree on which consprrae formed the basis of the conv ction” 'D E. 2121 4, tha she is
actually innocent of the consplracy charge because the evidence demonstrated only four mdependent
conspiracies, id. at 7 and that her tnal counsel was meffectlve for not objecting to the government’
closrng argument concerning _the charged conspiracy. Thus, the claims fail.

VV Baker alleges that the court erred by not mstructmg the jury that Baker could not, as a matter
of law conspire wrth government agents See [D.E. 212] 6. Baker correctly states that the j Jury
could not have convrcted her of conspiring only with a government agent. See Umted States 2

Lewis, 53 F.3d 29, 32—33 (4th Cir, 1995). A court must mstruct the jury in thls respect whcre the

evidence supports a eonclusmn that the defendant conspu'ed _nly with a govemment agent See
Ugrted'States _v_._C_gr, 539 F App’x 83, 86 (4th Cir. 2013) (per curiam) (unpublished). Yet
“{hjere, the evidence adduced at trial simply dra not support a finding that V[Baker]“ conspired only
with a government agent.” Id. Baker conspired With others who were not government agents,

including her own family members. No jury instruction on this point was necessary, and the clai_m

fails. See id.; United States v. Frias-Guevara, 529 F. App’x 361, 362 (4th Cir. 2013) (per curiam)
(unpublished); United States v. Cardenas, 9 F: App’x 127, 131 (4th Cir. 2001) (per curiam)
(unpublished); United States v. Plummer, 178 F.3d 1288, at *1 (4th Cir. 1999) (per curiam)

6
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(unpubhshed table dec1s1on), United States v. Bell 36 F.3d 1094, at *4 (4th Cir. 1994) (per curiam)
(unpubhshed table decision). ’ o
D.

Baker asserts that the court 1mproper1y fatlcd to instruct the j Jury concermng the statute of
limitations under 18 U.S. C § 3282(a). See [D. E 212] 4-5, Sectlon 3282 prov1des for a five-year
statute of lmntauons for noncapital oﬂenses. 18US.C.§ 3282(a). For conspn'aey offenses, “[t]he
statute of limitations, unless 'susj;)ended, runs from the last overt act during the existence of the

conspuacy ” FISWJCk V. Umted States, 329 U S. 211, 216 (1946) (footnote omltted) see U gnted

Statesv. Izem , 37 1F. App x 369, 371 (4th Cir. 2010) (per cunam) (unpubhshed) The charged

drug conspiracy, however required no overt act for the conspiracy to exist See United States v.
Shabani, 513 U.S. 10, 15 (1994) “In such instances, the statute of hmltatlons is satisfied 1f the
government ‘alleges and proves that the conspiracy continued into the limitations period.”” United
States v. Camphell, 347 E. App’x 923, 927 (4th Cir. 2009) (per curiam) (unpublished) (quoting

United Sgtee v. Seher, 562 F.3d 1344, 1364 (11th Cir. 2009)). “A conspiracy continues ‘as long as
its purposes have been nelthcr abandoned nor accomphshed, and no afﬁrmanve showmg has been
made that it has been termmated.”’ Id (quotmg Sehier 562 F.3d at 1364).

" On August 10,2011, the grand jury issued Baker's original mdlctment See [DE. 1]
Satlsfymg the statute of hmltauons therefore reqmred the government to show that the conspiracy
contmued at least into August 2006. The othcr counts of conv1ctlon demonstrate that the
government satlsﬁed its burden: the j jury conwcted Baker of d1str1butmg cocaine base on mu1t1p1e
acts m201 1 thatwere donei in furtherance of the conspiracy. See [D.E. 106- 1] 2-5. Trial testimony
demonstrates the same, with witnesses testifying to Baker’s involvement in the conspiracy from 2007

through 2009 and beyond. See [D.E. 113] 111-12, 160; see al_so Baker I, 539 F. App’x at 301

(“Testimony at Baker's trial established that she sold crack from her home between 2002 and 2011.

At times, her boyfriend, her brother, and her sister also sold crack there. Government witnesses

7
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included two of her regular customers and several of her suppliers.”). The evidence did not support

mstructmg the Jury on the statute of limitations. Thus, the clairn fails.
Baker contends that the verdict form failed to mclude Vthe ‘words “lmowingl)tf’ and

"‘intentionally” as used in the statute of conviction. ‘See [D. E 209] 8. “The purhose of the uerdict
form is not to’ repeat the elements of thc offense.” Umted States V. Overholg 307F. 3d 1231 1248
(10th Cir. 2002) ““The language on thé form serves onlyto 1cientuy where the j Jury should mdlcate
its verdict on each count or, in the case of the speclal verdicts,” the jury’ s decrslon as to the relevant |
finding. Id. The quesnon is whether the verchct form “along w1th the mstructlons read to the jury, |
asa whole adequately stated the apphcable law.” Um@ States v. Bey, 414 F App’x 570, 573 (4th\
C1r 2011) (per cunam) (unpubhshed) (quotahon om1tted) | o

o In hght of the Jury mstruc’aons Baker $ cla1m concernmg the verdlct form falls When; :
.chargmg the Jury as to the thlrd element of the consplracy, the court stated that the government must .y
prove “that with the knowledge of the purpose of the conspiracy, agreement, or understand.mg the
defendant, Beverly Allen Baker, then deliberately Jomed the consplracy, agreement or
understandmg ”? [D E. 151] 69 see also 1d at 72~ 73 “The mstructlons submltted to the jury
contained the language [Baker] argues should have been in the verdlct form The fact that the
quest:lon on the Yerdrct form does not contam the language the mstructlons contam is 1mmater1a1 ?
Overh olt, 307 F.3dat 1248 (quotatlon omrtted) In addmon to reading the mstructlons aloud to the
jury, the court prov1ded the j jurors a copy to consult whlle dehberatmg. See [D.E. 151] 45—46 _'
86—87 89. The Jurors had availableto them detmled mstruotlons that adequately and correctly stated |
the law concermng the knowledge and intentionality reqmres Courts “presume that Junes follow

- such instructions.” Umted States v. Johnson, 587 F.3d 625, 631 (4th Cir. 2009). Thus, the claim
fails. |
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F.
Baker contends that the government impermissibly joined her with cchdnsi)irator l{onnell
Perry in violation of Rule 8(b) of the Federal Rules of Criminal Procedure. See [D.E. 209] 13. Rule
8(b), which governs Jomder of defendants in mdlctments prov1des ' ' |

The indictment or mformatton may charge 2 or ‘more defendants 1f they are allegedi
to have partrcrpated in the same act or transaction; or, in the same series of acts or

transactions, constituting an offensé or offenses. The defendants may be charged in
~ one or more counts together or separately All defendants need not. be charged in

each count.
The governrnent pronerly Jomed Baker and Perry mthe suberlseding indictment. The superseding
indictment named Baker and Perry together in count 4 wh1ch alleged that the pair, aiding and
abettmg each other, d1stnbuted cocaine base on March 14 2011 See [D E 39] 2. Perxy s trial
testimony substantiated that he and Baker mdeed dlstnbuted cocame base together that day See
A[D E. 113] 139—40 The supersedmg indictment thus alleged, and the ev1dence showed, that Baker
and Perry “partrc1pated in the same act or transacnon.” The parr was properly Jomed under Rule

- s
& (“’ P, ‘.3'.._4.,, H RPN

8(b), and Baker s cla1m fa1ls

- . - v N . ‘ . -
AR A L N % v AN BRI

Y I

Baker clanns that one of the govemment’s \mtnesses, Malcolm Dowdy, perjured mmselfon
cross exammatlon by tesﬁfymg that “nobody guaranteed h1m anythmg for h1s cooperanon.” [D E.
212] 14. She 31m11arly asserts that the government fa11ed to dlsclose that Do\;iv‘dyds‘thfod toni)votentnally ’
‘benefit from tesﬁfying and to correct the' alleged perjury, in violation of Napue v. Illinois, 360 U.S.
264 (1959), Brady v. Maryland, 373 US. 83 (19635, and Giglio v. United States, 405 U.S. 150
(1 972). See [D.E. 212] 14, Brady and Giglio prohibit the government from withholding favorable
and material evidence ﬁom the defense, including impeachment evidence. See Giglio, 405 U.S. at
154-155; Brady, 373 U.S. at 87. Napue addresses similar concerns by prohibiting the government
from soliciting false testimony or allowing false testimony to stand uncorrected. See Napue, 360

U.S. at 269.
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' The record contradicts Baker’s claim. DoWdy testified he was aware he could benefit from
‘- cooperating and was familiar with the mechanisms by which he could benefit (i.e., possibly
receiving a motion under U.S.S.G. § SK1.1 or Rule 35 of the Federal Rules of Criminal Procedure),

~ but that he had not been guaranteed a reductlon in his sentence in exchange for his testimony. See
[D E 113] 183—89 He testified, correctly, to his understandmg that the ultimate declsron regardmg
any rednctlon rested with the judge. 1d. at 190. The government also entered Dowdy’s plea
agreement into ev‘idence,‘ and Dowdy testitfted that in the agreement he “had promised,_to cooperate
whenever they needed [him].” Id. at 179—80. This evidence shows not only that Dowdy did not .
perjure himself, but also. that Baker was on _notice thet Dowdy could potentially beneﬁt from his». :
cooperation. Thus, Baker’s claim fails. See e.g., Stncklerv Greene 527 U S.263, 281-82 (1999); )

Giglio, 405 U.S. at 154; United States v. Bartko, T8F.3d 327, 339 (4th Cir. 2013), United States
‘ v. Higgs, 663 F.3d 726, 735 (4th Cir. 2011), Elmore v. Ozmmt, 661 F. 3d 783, 829-30 (4th Cir.
2011),asamended (Dec. 12; 2012) | ‘ S

Baker asserts three claims reiating to her advisory Guidelines calcnlation: (1) the court
violated the S_ixth Amcndmen‘t by ﬁnding the factcf her drug weight at sentencing,. [DE 212]
15-16; (2) the court violated the erth Amendment by not having the Jury dectde whether
enhancements underU S S.G. §§ 2D1 l(b)(l) and 3Cl 1 apphed, [D E. 212] 17; and (3) the court
rmperrmssrbly grouped counts under U. S S G SDI 2(d). [D.E. 212] 18. '

. Baker cannot use section 2255 to attack retroactlvely her advrsory gmdelme range. See, e _g .
United States v. Foote 784 F.3d 931 935—36 (4th Crr 2015); United States v. Pregent, 190 F.3d

279, 283—84 (4th C1r 1999) see also Whiteside v. United States, 775 F. 3d 180, 183-87 (4th C1r

2014) (en banc); Umted Sta@s V. Mrkalalunas 186 F.3d 490, 495-96 (4th Cir. 1999). Thus, the.
claims fail.

10
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Alternatively, Baker’s claims fail on the merits. The Sixth Amendment docs ot réquire that
the jury determine either the applicable drug weight for purposes of’ calcxﬂéﬁng‘tﬁe basé offense level
or the applicability of enhancements under U.S.S.G. §§ 2b1 1(b)(1) and 3CL. 1' See Rita v. Uited
 States, 551 U.S. 338, 356—60 (2007); United States V. Booker 543 US. 220 267——68 (2005)

“Sentencmg judges may ﬁnd facts relevant to determmng a Guidelines range by a preponderance
of the evidence, so long as that Guidelines sentence is treated as advisory and falls within the
statufory maximum authorized by the jury’s verdict.” United States v. Benkahla, 530 F.3d 300,312
(4th Cir. 2008); see United States v. Blauvelt, 638 F.3d 281, 293 (4¢h Ci, 201 1). The court treated

the Guidelines as advisory, see [D.E. 199] 3, 20, 22, and the findings Baker challenges affected only
the advisory Guidelines ce.lculaﬁon, not any statutory minimums or maximums.’ Thus, these claims
fail. -

Baker’s contention concerning grouping of certam counts’ sxmﬂarly lacks ment The
" QGuidelines require grouping of drug offenses mcludmg consplracles See U.S.S. G. §§ 2D1.1,
3D1.2(d). Thus, the claim fails.

| I

Baket s rema.mmg claims allege ineffective’ ass1stance of counsel See [D.E. 212] 8-13.
Baker bases her meﬁectlve-assxstance clmms on: (1) trial counsel’s failure to object to leading
questions, id. id. at 8 ) tnal counsel’s failure to request “a mult1p1e conspuacles"ﬁs't‘rhct:on,” id. atv
9 (3) trial counsel’s fmlure to object to comments dunng closmg argument that construc’uvely
amended the indictment by focusing on mult1p1e consplrames, id. at 9—10, (4) trial counse!’s failure
to request an instruciion that Baker could not conspire with a governmenf agent, id, at 10; (5) trial
~ counsel’s failure to object to the verdict form, id. at 11-12; (6).trial counsel’s failure to request a
“buyer-seller instruction,” id. at 12; (7) appellate counsels’ failure to argue that the evidence showed

multiple conspiracies, id. at 13; and (8) appellate counsels’ fgilure to argue that Baker’s sentence

11
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v101ated her Slxth Amendment rights because the jury d1d not determine the drug welght for
purposes of calculanng the advisory Gmdelmes range Id. 3 ) _

“The Sixth Amendment entltles criminal defendants to the effective assistance of
counsel—that is, representatlon that does not fall below an Obj ectlve standard of reasonableness in
hght of prevaﬂmg professronal norms. » Bobby \A Van Hool_c, 558 U S. 4 7 (2009) (per curiam)
(quotatlons omitted). The Slxth Amendment right to counsel extends to all critical stages of a

criminal proceedmg, mcludmg plea negot:latlons trial, sentencmg, and appeal. See, ¢ .2, M1ssour1

Fg{ e, 132 S. Ct. 1399, 140.> (2012), Laﬂerv Cooper, 132 S Ct. 1376 1385 (2012) Gloverv ,
Umted States, 531 U S 198 203—04 (2001) “[S]entencmg isa cntrca.l stage of trial at wh1ch a

defendant is enutled to, effectlve as51stance of counsel, and a sentence 1mposed wﬂ.hout eﬁ‘ectrve
assistance must be vacated and relmposed to permlt facts in m1t1gat10n of punishment to be fully and

freely developed.” Umted Statesy Breckenndge, 93F. 3d 132 135 (4th Cn' 1996), see Glover 531

U.S. at 203-—04 To state a cla1m of meﬁ‘ectlve assistance of cotmsel in v1olat10n of the Slxth
Amendment, Baker must show that her attomey ] performance fell below an ob_]ectlve standard of
reasonableness and that she suffered prejud1ce asa result See Stnckland v. Washmgton, 466 U.S.

. 668 687—91 (1984)

s .,.;,_‘4‘, 1

When determmmg whether counse1’s representatlon was Ob_] ectlvely unreasonable a court
must be “h1gh1y deferentral”to counsel’s performance and must attempt to “eliminate the drstortmg
eﬁ‘ects of hindsight.” Id. at 689 Therefore the "court must indulge a strong presumption that
counsel’s conduct falls within the w1de range of reasonable professional assistance.” Id. A party
also must show that counsel’s deticient performance prejudiced the party. See id. at 691-96. A
party does so by sho'wing that there is a “reasonable probability’_’ that, but for the deﬁciency, “the
result ofthe proceeding would have been different.” Id. at 694. “[A] court hearing an

ineffectiveness claim must consider the totality of the evidence before the judge or jury.” Id. at 695.
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‘ When analyzing an ineffectiveness claim, a court may rule on its own familiarity with the case. See

Blackledge, 431 U.S, at 74 n.4; Dyess, 730 F.3d at 359-60. |
Baker’s claims concerning the jury instructions fail because he court properly mstructed the

Jury As dlscussed, trial counsel was not ineffective for not requestmg a Jury instruction on mult1ple
conspiracies because “[a] multlple consplracy mstructmn is not reqmred unless the proof at tnal
demonstrates that appellants were involved only in sepa.rate conspxraexes unrelated to the overall :
consp1raey charged inthe mdlctmen ? K___z 32F. 3d at 884 (emphasxs and quotatlon om1tted)

' Nor was “counsel meffectwe for not requestmg an mformant mstrucuon The ev1dence d1d not
support concludmg that Baker conspued only with govermnent agents or informants, L1kew15e a
buyer-seller instruction would have been 1mproper “A buyer-seller instruction mforms the Jurythat

the mere purchase and sale of narcotics is standmg alone msufﬁclent ev1dence upon which to

establish a eonspnaey to d15tnbute narcotics.” Umted States v. Grover, 85 F. 3d 617, at*10n. 12

(4th Cir. 1996) (per cunam) (unpubhshed table declslon), see United States v. M111s 995 F.2d 480,
485 & n. 1 (4th C1r 1993) Baker s conspu'acy rested on evxdence of a large cooperatlve drug.
operatlon—the relatlonshlp between the consplrators went beyond a merely buyer—seller
relahonshlp Thus, asto Baker‘ ] claxms concemmg the j _]ury mstructlons thefe was no deficient
performance See gglm; 558 U.S. at 11—12 Knowles v Muazayance 556 U S. 111 12728
(2009), Stnckland 466 U.S. at 689-90; Morva V. Zook, 821 F.3d 517 528—32 (4th Cu 2016),
Powell v. Kelly, 562 F.3d 656, 670 (4th Cir. 2009) N ’

| The same conclusion holds true for Baker’s claim conceming the verdict form. Baker
contends that the verdict form erroneously omltted the words f‘knouringly’; and “intentionally.” As
discussed, the verdict form need not repeat the elements of the offense. The verdict form, along with
the jury instructions, adequately stated the law. Baker also argues that the verdict fotm’s question
of whether the conspiracy involved 280 grams or more of cocaine base calls into question the jury’s

findings because the form did not properly identify the conspiracy. The verdict form was proper, and
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ev1dence showed one consplracy, not multlple Fmally, Baker claims that the verdmt form “did not
ask the Jury to determme the drug quantltles in counts two-twelve ? resultmg in the court applymg
the wrong base offense level dunng sentencmg As dlscussed, this argument fails. The jury was not
reqmred to calculate the drug welght for purposes. of estabhshmg Baker s base offense level

Because the verdlct form was proper there was no deﬁcrent performance See Bobby, 558 U, S at

| 11 12 Knowles 556 U S. at 127-—28 Stnckland, 466 U.S. at 689—90 Morva, 821 F 3d at 528—-32
Ro_we_ll, 562F3dat670 | _

Baker’s claims concerning trial counsel’s failure to obj ect to the prosecutor s. leading
questrons and closmg argument also fa11 Baker has not “overcome the presumpuon that, under the
crrcumstanees the challcnged act10n mlght be consrdered sound tnal strategy » Stri ckl d, 466U. S
at 689 see Humphries v. Ozmint, 397 F.3d 206 234 (4th Clr 2005) As for the closmg argument,
Baker asserts that counsel’ should have objected to the government construetlvely amendmg the
mdlctment by argumg that multlple consplracles existed. During closmg argument, however, the
govemment’ s counsel accurately charactenzed the single conspiracy alleged in the indictment. Thus,

there was no deficient performance. See Bobby 558 U.S. at 11-12; Knowles, 556 U.S. at 127-28;

Strickland 466 U.S. at 689-90; Morva, 821 F. 3d at 528-32; Powell, 562 F.3d at 670.

Finally, Baker contends that her appellate attorneys were. ineffective for not making the
multiple-conspiracies arguments and for not arguing that the Sixth Amendment prevented the court
from determining the drug weight at sentencing. Appellate counsel “need not (and should not) raise
every nonfrivolous claim.” Smith v. Robbins, 528 U.S. 259, 288 (2000) | By definition, thev need

not (and should not) raise mertiless ones. Appellate counsel properly focused on what counsel
believed were the strongest appellate issues and did not provide deficient performance See, e.g.,

Umted Statesv. Mason, 774 F.3d 824, 828-29 (4th Cir. 2014); Bell v. Jarvis, 236 F.3d 149, 164 (4th

Cir. 2000) (en banc). As for prejudice, Baker has not plausihly alleged “a reasonable probability

he would have prevailed on his appeal but for his counsel’s unreasonable failure to raise an issue.”
14
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- United States v. Rang__l, 781 F. 3d 736 745 (4th Cll' 2015) (quotatlon and altera’non ormtted), see
Robhins, 528 U.S. at 285-86. |

Aﬂerrewewmg the claims presentedeaker s motion, the court ﬁnds that reasonable _]UI'lStS |
would not find the court’s treatment of Baker’s clmms debatable or wrong and that the cla.tms
deserve no encouragement to proceed any further Accordmgly, the court demes a certlﬁcate of
appealabxhty See28 U. S C.§ 2253(c), Miller-El v. Cockrell 537US. 322 336—38 (2003), S___k
v. McDaniel, 529 U.S. 473, 484 (2000).
o - Iv.

In sum, the court GRANTS Baker’ s monon to amend [D.E. 214], GRANTS the
government’s motion to d1sm1ss [D.E.222], DISMISSES Baker s secnon 2255 motlon [D E 209],
and DENIES a certificate of appealablhty

| so ORDERED Th1s 19 dayofJuly2017 " e

Chief Untted States Dlstnet Judge

DRSS § IV TN S S N 3
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PER CURIAM:

Beveriy Allen Baker seeks to appeal the district court’s order denying relief on her .
28 U.S.C. § 2255 (2012) motion. The order is not appealable unless a circuit justiée or
judge issues a certificate of app.ealability.A 28 US.C. § 2253(c)(1)(B) (2012). .A \
certificate of appealability will not issue absent “a substantial showing of the denial of a
constitutional right.” 28 US.C. § 2253(c)(2) (2012). When the district court denies
relief on the mer'its, a prisoner satisfies this standard by demonstrating that reasonable
Jurists would find that the district court’s assessment of the constitutional claims is
debatable or wrong. Slack v. McDaniel, 529 U.S. 473, 484 (2000); see Miller-El v.
Cockrell, 537 U.S. 322, 336-38 (2003). When the district court denies relief on
procedural grounds, the prisoner must demonstrate both that the dispositive procedural

ruling is debatable, and that the motion states a debatable claim of the denial of a

~constitutional right:~Slack;529-t:Sat484=85:
We have independently reviewed the record and conclude that Baker has not made

the requisite showing. Accordingly, we deny a certificate of appealability and dismiss

the appeal.” We dispense with oral argument because the facts and Tegal contentions are
adequately presented in the materials before this court and argument would not aid the

decisional process.

DISMISSED
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