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Synopsis _ _

. Background: Defendant ‘was convicted by jury in
the Cuyahoga County Common Pleas Court of
aggravated murder, aggravated robbery, and de_ath
penalty specification alleging murder in course of
aggravated robbery and was sentenced to death, and he
appealed. The Court of Appeals affirmed, and appeal was
taken. The Supreme Court, Moyer, C.J.; 565 N.E.2d 549,
affirmed. Defendant filed motion for ledve to file a motion
for a new mitigation trial. The Court of Common Pleas,
Cuyahoga County, denied motion, and he appealed. 3]

Holdings: The Court of Appeals, Eileen T. Gaﬂaghe'r, PJ,
- held that: S

[1] defendant failed to establish a right to a new mitigation
trial due to insufficient evidence, and

[2] there was neither a Sixth Amendment violation nor
an mregularity in the procesedings so as to warrant new
mitigation trial. : - 14l

Affirmed.

West Headnotes (11)

1 Criminal Law
&= New Trial
Appellate courts review a judgment denying a
motion for leave to file a delayed motion for 5]
new trial for an abuse of discretion.

1 Cases that cite this headnote

Criminal Law _ _ _
&= Weight and sufficiency of evidence in

: g_eneral

Homicide _ :

‘&= First Degree, Capital, or Aggravated
Murder ' ' '
Sentencing and Pimishmel_lt

&= Suf‘ficiency '

Capital murder defendant failed to establish |

a right to a new mitigation trial due

' to insufficient evidence; defendant did
not dispute the evidence supporting his

convictions and sentence, and the Ohio
Supreme Court found sufficient evidence to
support defendant’s conviction and sentence
on diréct appeal. Ohio Crim. R. 33(AX4).

Cases that cite this héa_dliote_

- Criminal Law _
=~ Misconduct of or Affecting Jurors -

Alleged Sixth Amendment violation could
constitute an irregularity in the proceedings
or error in law occurring at trial, so as to
warrant new trial, depending on the facts
and circumstancg's of the case. U.S. Const.

. Amend. 6; Ohio Crim. R. 33. ..

Cases that cite this headnote -

Sentencing and Ponishment

&= Presumptions
Jury's guilty verdict on the death sp_eciﬁcatioﬁ
created, in a sense, a presumption in favor

'of the death penalty that defendant had

the opportunity to rebut with evidence of
mitigating factors during the mitigation phase
of the trial. Ohio Rev. Code Ann. §§ 2929.03,
2929.04,

Cases that cite this headnote

Indjctmeﬁt and Information
&~ Matter of aggravation in general
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6]

m

131

Sentgn_c_:i_ﬁg and Panishment

&= Degree of proof
Under Ohio's death penalty statute, a
defendant is not eligible for the death penalty

unless at least oné of the statutory aggravating

circumstances is specified in the indictment

and that aggravating circumstance is found by. -

the trier of fact beyond a reasonable doubt.
Ohio Rev. Code Ann. § 2929.04(A).

Cases that cite this headnote.

Sentencing and Punishment
&= Admissibility

‘Sentencing and Punishment

¢~ Unanimity

- Sentencing judges are not permitted to

consider any evidence that was not presented
to the jury, and if a defendant is tried by a
jury, the judge cannot impose a death sentence
unless the jury has entered a unanimous
verdict for a death sentence.

Cases that cite this headnote

Jury

€= Death penalty
Sentencing and Punishment

&= Unanimity
Since determination of guilt of an aggravating
circumstance rendered the defendant eligible
for a capital sentence, it was not possible
to make a factual finding during the

- sentencing phase that would expose defendant

to greater punishment, and therefore, there
was neither a Sixth Amendment violation
nor an 1rregu1ar1ty in the proceedings so
as to warrant new mitigation trial; Ohio's
death penalty statute required the jury
to unanimously find that the aggravating
circurnstances necessary for defendant's death

sentence were established beyond a reasonable

doubt. U.S. Const. Amend. 6; Ohio Rev. Code
Anm. §§ 2929.03, 2929.04; Ohio Crim. R. 33.

2 Cases that cite this headnote

Criminal Law

1]

f10]

11

¢= Errors and Iri.'e.g'u]arities in Conduct of
Trial B '

| Ruie, providing that an error of law occurring

at trial is 4 valid basis for granting a
new trial, was not applicable and, thus, did
not warrant new mitigation trial for cé.pital
murder defendant; error based on 6hanges in
the law that occurred after trial could not have
occurred during trial for purposes of rule.
Ohio Crim. R. 33(A)(5).

1 Cases that _cité this headnote

Criminal Law

&~ Change in thc law
Claims based on a newly recogmzed federal or
state right may be made under postconviction

statute if the quulrements of that statute are
met. Ohio Rev. Code Ann. § 2953. 23(A)(1)

" Cases that cite this headnote -

Criininal Law

&= Motions

Courts may recast irregular motions into
whatever category necessary to identify and
establish the criteria by which the motion
should be judged. '

Cascs that cite this headnote

Cnmmal Law

G nght to jury trial
Trial court properly overruled capital murder
defendaant's motion for leave to file motion
for new mitigation trial, even if it was viewed
as petition for postconviction relief, since

defendant did not establish Sixth Amendment

violation that could constitute an irregularity
in the proceedings or error in law occurring at
trial. U.8. Const. Amend. 6; Ohio Crim. R. 33;
Ohio Rev. Code Ann. § 2953.23(A)(1).

1 Cases that cite this headnote
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Criminal Appeal from the Cuyahoga County Court of
Common Pleas, Case No. CR—87-221195-ZA.

Attorneys and Law Firms

Timothy Young, Ohic Public Defender, BY: Randall
L. Porter, Kathryn Sandford, Assistant State Public
I)_efenders 250 East Broad Street, Suite 1400, Columbus,
Ohio 43215, ATTORNEYS FOR APPELLANT.

Michael C. O'Malley, Cuyahoga County Prosecutor,
BY: Christopher D. Schroeder, Assistant Prosecuting
Attorney, The Justice Center, 8th Floor, 1200 Ontario
Street, Cleveland, Ohio 44113 ATTORNEYS FOR
APPELLEE

BEFORE: E.T. Gallagher,

P.J, Stewatt, J., and
Blackmon, J. :

JOURNAL ENTRY AND OPINION
EILEEN T. GALLAGHER, P.J.;

*1 {4 1} Defendant-appellant, Andre Jackson, appeals

the denial of his motion for a new mitigation trial. He -

claims the following two errors:

1. The trial court erred whei it denied Jackson's motion
for leave to file his motion for a new mitigation. trial,

2. Ohio's capital punishment scheme, R.C. 2929,03 and
R.C. 2929.05, and the procedures set forth therein,
deprive a defendant of his Sixth Amendment right to a
jury trial.

{9 2} We find no merit to the appeal and affirm the trial
court's judgment.

1. Facts and Procedural History

{1 3} In June 1987, 74—year old Emily Zak was found
dead with her head stuffed in a toilet at the Washboard
Laundrotnat in Fuclid, Ohio. Jackson was subsequently
charged with one count of aggravated murder, one count
of aggravated robbery, and a capital specification alleging
that Jackson murdered Zak during the course¢ of an
aggravated robbery. Evidence presented at a jury trial
showed that Jackson fractured Zak's skull and broke Zak's

neck over the rim of the tqilct bowl by stomping on it
with his foot. There was also evidence that Jackson stole
the cash register from the laundromat along with its keys,
which Zak kept pinned to her smock. The jury found
Jackson guﬂty of aggravated murder, aggravated robbery,
and the capital specification.

{1 4} The jury unanimously recommended the death

penalty following the mitigation phase of trial. The
trial court agreed with the jury's recommendation and
sentenced ] ackson to death iri 1988. Jackson's convictions
and death sentence were affirmed on appeal. State v.
Jackson, 8th Dist. Cuyahoga No. 55758, 1989 WL 117434
(Oct. 5, 1989); State v. Jackson, 57 Ohio St.3d 29, 565
N.E.2d 549 (1991). .

{15} In January 2017, Jackson filed a motion for leave to
file amotion fora new mitigation trial, arguing that Ohio's
death penalty statute, R.C. 2929.03, is unconstitutional
as explained in the United States Supreme Court's recent
decision in Hurst v. Florida, 577 U.S. —, 136 8.Ct. 616,
193 L..Ed.2d 504 (2016). The trial court denied the motion
without a hearing. Jackson now apperils the trial court's
judgment. '

II. Law ar_u:l'Analy_sis

{7 6} In the first assignment of etror, Jackson argues the
trial court erred in denying his motion for leave to file a
motion for a new mitigation tr1a.1

[1] {7} We review a judgment denying a motion for
leave to file a delayed motion for new trial for an abuse
of discretion. State v. Washington, 8th DlSt Cuyahoga
No. 103875, 2016-Ohio-5329, 2016 WL 4243804, 9 16. To
constitute an abuse of discretion, the trial court's ruling
must be “unreasonable, arbitrary or uncomscionable.”
State ex rel. DiFranco v. 5. Euclid, 144 Ohio St.3d 571,

2015—0h.10-4915 45 N.E.3d 987, 713.

i2] {‘ﬂ 8} Crim. R, 33 governs motions for new trial and
sets forth grounds for securing a new trial. Jackson
contends he was entitled to a new mitigation trial due to
an “irregularity in the proceedings” (Crim.R. 33(A)(1)),
insufficient evidence (Crim.R. 33(A)4) ), and “an error
of law occurring at trial.” (Crim.R. 33(A)(S) ). However,
Tackson does not dispute the evidence supporting his
convictions and sentence, and the Ohio Supreme Court

WESTLAYW © 2018 Thomson Reutars, No ols
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found sufficient evidence to support Jackson's conviction
and sentence on direct appeal. Jackson, 57 Ohio St.3d
29, 565 N.E.2d 549 (1997). Therefore, Jackson failed
to establish a right to a new mitigation trial due to
insufficient evidence under Crim.R. 33(A)(@).

*2 [3] {19} Further, Jackson has not expressly identified
any irregularities in the proceedings or errors of law
oceurring at trial a_pé.rt from a general reference to Hurst,
577 US. . 136 S.Ct. 616, 193 L.Ed.2d 504, which
involved a Sixth Amendment violation. An alleged Sixth
Amendment violation could constitute an “irregularity
in the proceedings” or “error in law occurring at trial,”
depending on the facts and circumstances of the case.
Thus, Jackson's claim that he is entitled to a new trial
is based on the.Sixth Amendment principles described in
Hurst. :

{f 10} In Hurst, the United States Supreme Court
held that Florida's death penalty statute violated the
defendant's Sixth Amendment right to a jury trial because
it required that the judge, rather than the jury, determine
the existence of any aggravating circumstances justifying
the death penalty. Id. at 624. The Florida law only allowed
the jury to make an advisory recommendation, and the
judge was free to imipose a death sentence even if the
jury recommended against it. 4 at 620. And even if
the jury recommended a death sentence, the trial court
was not permitted to adopt the recommendation until the
judge independently found the existence of an aggravating
circumstance, Jd,

{ 11} In finding Florida's death penalty statute
unconstitutional, the Hurst court explained that the Sixth
Amendment right to a jury t;ial'requires that “any fact
that ‘expose[s] the defendant to greater punishment than
that authorized by the jury's guilty verdict’ is an ‘element’
that must be submitted to the jury.” Id at 621, quoting
Apprendi v. New Jersey, 530 U.S. 466, 120 8.Ct. 2348,
147 L.Ed.2d 435 (2000). See also Ring v. Arizona, 536
U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 556 (2002) (holding
that the Sixth Amendment requires a jury to find any fact
necessary to impose a death sentence).

{9 12} Jackson's claim that he is entitled to a mew
mitigation trial due to an irregularity in the proceedings
is apparently based on his belief that a judge rather
than a jury found there were aggravating circumstances
that justified his death sentence. However, Ohio's death

penalty statute is, and was at the time of Jackson's trial,
much different from the Florida death penalty scheme at
issue in Hurst. ' '

© {913} Ohio’s'death penalty is governed by R.C. 2929.03

and 2929.04. In 1988, when Jackson was sentenced to

-dedth, R.C. 2929.04 provided that the “[ijmposition of the

death penalty for aggravated murder is precluded unless

‘one or more [aggravating circumstarices] is specified in the

indictment or count in the indictment pursuant to section
2941 of the Revised Code and proved beyond a reasonable
doubt.” R.C. 2929.03(B) similarly provided: '

(BY If the indictment or
count in the indictment charging
aggravated murder contains one or
more specifications of aggravating
circumstances listed in division (A)
of section 2929.04 of the Revised
Code, the verdict shall separately
state whether the accused is found
guilty or not guilty of the principal
charge and, if guilty of the principal
charge, * * * and whether the
offender is guilty or not guilty of
each specification. The jury shall be
instructed on its duties in this regard,
which shall include an instruction
that a specification shall be proved
beyond a reasonable doubt in order
to support a guilty verdict on the

- specification, but such instruction
shall not mention the penalty which
may be the consequence of a guilty
or not guilty verdict on any charge
or specification.

[4] {9 14} In accordance with these provisions, the jury
found the existence of aggravating circumstances required
for a death sentence when it found Jackson guilty of the
death specification beyond a reasonable doubt. The jury's
guilty verdict on the death specification created, in a sense,
a presumption in favor of the death penalty that Jackson
had the opportunity to rebut with evidence of mitigating
factors during the mitigation phase of the trial. Regarding
mitigation, R.C. 2029.03(D) provided, in relevant part:

*3 The defendant shall have the
burden of going forward with the
evidence of any factors in mitigation

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Governimant Works.
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of the imposition of the sentence
of death. The prosecution shall
bave the burden of proving, by
proof beyorid a teasonable doubt,
that the aggravating circumstances
the defendant was found guilty
of committing are sufficient to
outweigh the factors in mitigation
of the imposition of the sentence of
dedth, '

{115} Additionally, R.C. 2929.03(D) provided that “the

trial Jury, if the offender was tried by a jury, shall
determine whether the aggravating circumstances the -

offender was found guilty of committing are sufficient to
outweigh the mitigating factors present in the case.” R.C.
2925.03(D) further provided:

If the trial jury unanimously finds,
by proof beyond a reasonable doubt,
that the aggravating circumstances
the offender was found guilty of
committing outweigh the mitigating
factors, the trial jury shall
recommend to the court that the
sentence of death be imposed
on the offender. Absent such a
finding, the jury. shall recommend
that -‘the offender be sentenced
to life imprisonment with parole
eligibility after serving twenty full
years of imprisonment or to life
imprisonment with parole eligibility
after serving thirty full years of
imprisonment. '

51 [6]
statute, & defendant is not eligible for the death penalty
unless at least one of the aggravating circumstances set
forth in R.C. 2929.04(A) is specified in the indictment
and that aggravating circumstance is found by the trier of
fact beyond a reasonable doubt. State v. Mason, 3d Dist.
Marion No. 9-16-34, 2016-Ohio-8400, 2016 WL 7626193,
q 22. Unlike the Florida judge in Hurst, Ohio judges
are not permitted to consider any evidence that was not
presented to the jury. If a defendant is tried by a jury in
Ohio, the judge cannot impose a death sentence uniess the
jury has entered a unanimous verdict for a death sentence.

State v. Belton, 149 Ohio $t.3d 165, 2016-Ohio-1581, 74

[71 {§ 16} Thus, under Ohio's death penalty

N.E3d 319, 4 59. And since “the determination of guilt

of an aggravating circumstance renders the defendant
eligible for a capital sentence, it is not possible to make
a factual finding during the sentencing phase that will
expose a defendant to greater punishment.” Id, Therefore,
there was neither a Sixth Amendment violation nor
an irregularity in the proceedings because Ohio's death
penalty statute required the jury to unanimously find
that the aggravating circumnstances necessary for Jackson's
death sentence were established bCyCI_ld a reasonable
doubt,

" [8] {1 17} Jackson nevertheless maintains he is entitled
" 1o a new mitigation trial pursuant te Crim.R. 33(A)

(5). Crim.R. 33(A)(5) provides that an error of law
ocgurring at trial is a valid basis for granting a new trial.
Cases applying that provision typically involve erroneous
rulings that occuired while the case was pending in the
trial court and do not deal with subsequent changes in the
law. State v. Ingram, 10th Dist. Franklin No. 08AP-937,
2009-Ohio-2755, 2009 WL 1653577, § 15, citing State .
Cherukuri, 79 Ohio App.3d 228, 607 N.E.2d 56 (1992);
State v. Jones, 10th Dist., Franklin No. 08AP-551, 2008-

‘Ohio-6515, 2008 WL 5196516, 9 11. Indeed, an error based

o_ri changes in the law that occurred after trial could not
have occurred during trial. Therefore, Crim.R. 33(A)(5) is
inapplicable here.

{1 18} There was no Sixth Amendment violation in this
case. Jackson has not demonstrated any irregularity or
error of law that occurred during the proceedings nor

-does he dispute the evidence supporting his conviction

and sentence. Therefore, Jackson failed to establish any
basis for a new trial under Crim.R. 33, and the trial court
properly overruled the motion for leave to file a new
mitigation trial.

*4 [9] [16] {19} However, claims based on a newly
recognized federal or state right may be made under
Ohio's postconviction statute, R.C. 2953.23(A)(1), if the
requirements of that statute are met. And, “[clourts may
recast irregular motions into whatever category necessary
to identify and establish the criteria by which the motion
should be judged.” State v, Sclzlee 117 Ohio St.3d 153,
2008-Ohio-545, 882 N.E.2d 431, 12, citing State v. Bush,
96 Ohio St.3d 235, 2002-Ohio-3993, 773 N.E.2d 522, and
State v. Reynolds, 79 Ohio St.3d 138, 679 N.E.2d 1131
(1997).
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[11}] {Y 20} The trial court denied Jackson's request
for leave to file a motion for a new mitigation trial
without opinion. Because a judge is presumed to follow
the law, we asswume that the trial court considered the
merits of a petition for postconwctlon relief based on
Hurst. However, as previously explained, Jackson failed

{1 22} Having determined that Jackson had no basis on
Wthh to seek a new rmtlgatlon trial under Crim.R. 33 the
second assignment of error, which addresses the merits of
his motion for a new mitigation tria! is moot.

{723} Judgment affirmed.

to establish 4 violation of his Sixth Amendment right toa

jury trial as described in Hursz. Therefore, the trial court
properly overruled his motion for leave to file a motion
for new mitigation trial even if it was viewed as a petition
for postconviction relief under R.C. 2953;23(A)(1).

{1 21} The first assignment of error is overruled.

MELODY J. STEWART, J., and PATRICIA ANN
BLACKMON, ., CONCUR

All Citations

--- N.E.3d -, 2018 WL 555531, 2018 -Ohio- 276

End of Document
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||THE STATE OF OHIO g | _ IN THE COURT OF COMMON PLEAS
' ‘ 58: ' '
COUNTY OF CUYAHOGA ) o CASE §O. CR-221195 . RECENED Fuic FILING
' - o MAY 61988
|[THE STATE OF OHIO )
’ ) ' ) 'ﬁ:p
Plaintiff ) -
, )
-vs- )
ANDRE L. JACKSON ) § Fl L
~ ) 4 COURT O uﬁﬂf-'m <
Defendant ). MAY 1 0 m r
Michael J. Cor:r._'ig,an; J.ot o GE&&%EQE'QEHR%;‘Sl
| , L GUYAHOGA COUNTY, Omip) |

Th1s Opinion is rendered pursuant to Ohlo Revised Code §2929..03(F).
The Grand Jury of Cuyahoga County returned an indictment charging the defen-
dant Andre L. Jackson, with Aggravated Mhrder (§2903.01) with two felony
urder speciflcations and a violence specification in Count Onej Aggravated
Burglary (§2911.11) with a violence specification in Count Two; and Aggravated
Robbery (§2911.02) Wlth a violence specification in Count Three. Tﬁe State,
and for good cause shown requested a dismissal of the v101ence specification
Hin al1l three counts; the entire second count of the Lndictment, and the felony
.murder sPeclfication relative to the Aggravated Burglary as reflected in Counts-
One and Three.

The defendant entered a plea of not guilty on October 28, 1987 at the
time of his arraignmeﬁtml A series of pretrials and motion practice followed.
The case was called on March.ZIA 1988 The jury returned a verdict of gullty
of Aggravated Murder with the felony sPecificatione on -Count’ One and guilty
of Aggravated Robbery on Count.Three. The mitigation phase of the trial com-

puenced on April 12, 1988, and the jury returned a verdict recommending the
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-impositionrcf death on April 13, 1988. On April 21, 1988, the Ccurt accepted’
the jury's recommendation and sentenced che defendant to death. Execntion'
of sentence was ordered for June 25{ 1988, at 11=30‘a.m.' Ihe‘defendanc was
likewise sentenced to 10 - 25 years time, to run consecutive with the death .
|sentence, the ten nears to be a period of actual incarceraciOn. The defendanc
was advised of his appeliace n;ghts, end pursuant to Superintendence'Rule 65,
the Supreme Court was notifiedrof tne disposition of the case,

| Pursuant to R.C. §2929.04(B), a mitigation hearing was held on April
12 1988 at which hearing the Jury was instructed to- consider and weigh
against the‘Aggravat;ng,Circumstances proved beyond a reasonable doubt, the
inature and circumstances of the offense, the h;etory; character and background
jof the offendec, and all of the Hitigating Faccors outlined in this section.
?he defendant was given great latitude in the presentetinn of evidence of the
factors listed in this section and of any other factors 1n mltlgetlon of the
1mp051t10n of the sentence of ceath. The jury returned 2 unanimous verdict,
beyond z reasonable doubt, that the Aggraveting CifcumstanceS'tne defendant
_was found-guilty of committing, to-wit: that the defendant committed the
offense of Aggravated Murder of Emlly Zak while the defendant was committing
or attempt;ng to commit or was fleeing immediately after committing or attempt--
ing to commit the offense of Aggravated Robbery, outwaighed any M1tlgat1ng
Factors presented by the defendant in this hearing. ' The jury unaninously
recommended that the sentence of death be imposed om Andre L. Jackson.
This Court concurs with the jury's recmmnendation that the sentence

of death be 1mposed on Andre L. Jackson. In so concurring, this Court has con-

sidered.all Mitigatirng Factors sset' forth.in.O. R.C. §2929, 04(3), the existence
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of any other Mitigating Factor and the Aggravating Circumstances found to exist
by the jury, as ﬁell as all the evidence adduced at trial. As‘a fesult, the
Court has determlned that the Aggravating Circumstances do DutWElgh the ‘Miti-
gating Factors beyond a reasonable doubt.

The circumstances surrounding the crimes for ﬁhich the defendant was

convicted did net include any evidence of Hitigdting ictors.

dant s request a presentence report (Court s Exhibit 1), a Ietter from. th;
Court Psychiatric Clinic (Court 8 Exhibit 2), the unsworn statement of the
defendant, and the testimony of two witnesses, Carla Elliott (the defeﬁdant's'
girlfriend) and a young man naned Ebrranqe Myrieckes; The presentence report.
and the report from tﬁe Psychiatric.C1inic are devoid af'any evidence miti-
gating the Agg:gvated Murder of Emily Zak. The same are incorporated by
reference and made & part hereof.

The defendant,'in his unsworn statement to the jury, offered as miti-
gatiqn a denial of any culpability in the death of Emily Zak. In addition,
the defendant showed no remorse and appeared to the Court fo be unaffected by
the overwhelming.evidence indicating his guilt.

| Cérla Elliott, in esseﬁée, testified that the défendant was kind and
.loving_aﬁd testified the defendant was law~-abiding and good to hér..

Terrence Myrieckes testified that he was at the scene of the erime
and observed a male exiting the laundromgt,arbund'the time of the homicide}

He went on to testify that aé he observed the male exitfthe laundromat, he
saw the decedent moving toward the rear of the étbre. fhe Court can oﬁiy

Surmise that this witness was called to create some imaginary doubt as.to

A-10 APPENDIX C
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whether or not the defendant performed the bru;al acts he was convicted of.
The testimony provided ne information which is mitigating in'natﬁre.

Based on the testimony and statement of the defendant, as well as
other evidence adduced at this hearing and at the trial, this Court finds,
beyond a reasonable doubt, that there is no gvidence to show the existence of
any of the Mitigating Factors égt fortﬁ in division (B) of 0.R.C. §2929.04.
Furthér, the Court finds, beyond a reasonable doubt, that the defendant
loffered no ﬁroof of ‘any of. these factors.

The Court finds that in consideration of all the evidence, the Aggra-
vatlng Clrcumstances clearly outweigh any Mitigating ?actors offered by the
defendant beyond a reasonable doubt.

The Court considered as a matter Qf law any relevant Mitigating
Factor and has applied the tyﬁé of individualized consideration of Mitigating

Factors as required by the Eighth and Fburteénth Amendments in a'capital case.

Eddings v. Oklahoma, 455 U.S. 104, 71 L.Ed. 2d 1 (1982); Lockett v. COhio, 428

U.5. 586 (1978); and State v. Williams, 23 Ohio St. 3d 16 (1986).

Based upon‘all.the fbregoing; the Court finds that.the Aggraﬁating_
||Circumstances of which the‘defeudanf was found guilty were suffiﬁient to out-
weigh the evidence of aﬁyAaliéged‘Mitiggting Factors présent_in this case.
|This deterginatiou was made by the Court separately and distinctly from that
gade by the jury, and it was based-upon:consideration of ‘all the evidence in
theradjudigation and sentencing phase cf this trial. Accordingly, the Court

"|{sentenced the defendant, Andre L. Jackson, to death. This pronouncement was

made on April 21, 1988.

-{{bated: --May 6,. 1988 . /ﬁj@%/g - TG
MICHAEL, J. C(OjRIGAN Jucf?
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JOURNAL ENTRY and OPINION
McMANAMON, Chief Judge:

*1 A jury found Andre Jackson guilty of one count
of aggravated murder (R.C. 2903.01[B] ) with a capital
specification that the killing was committed during the
course of an aggravated robbery (R.C. 2929.;04[A][7] }
and one count of aggravated robbery (R.C. 2011.01). The
trial court accepted the jury's sentencing recommendation
and imposed the death penalty. The judge also sentericed
the defendant to ten to twenty-five years for aggravated
robbery. In a timely appeal, Jackson raises eighteen
assignments of error, ! Since none of his arguments are
meritorious, we affirm the convictions and the death
penalty.

On June 25, 1987, at 12:30 p.m., Cheryl Christopher
discovered the body of Emily Zak, aged seventy-four, in
the bloodied restroom of the Washboard Laundromat in

Euclid, Ohio. Zak was the faundromat attendant. Euclid
police officer Joseph Bensi responded to Christopher's

‘phone call for assistance and found Zak's body face down

in the toilet. Zak's smock was pushed above her breastling
and her bra was unhooked. Bensi observed a bruise in the
pattern of a shoe heel on her back. Her purse lay on the
floor. The laundromat appeared ransacked and the cash -
register was missing. Police confiscated a notepad from
a counter. It contained the name “Pete Johnson” and a
telephone number. E

Cuyahoga County deputy coroner Robert Challener
performed an autopsy. He noted that Zak weighed 109 Ibs.
and was 5# 1# tall. He observed lacerations of Zak's scalp,
left ear and jaw. Her body was badly bruised. The bruises
on her facé, neck and back -appeared in a distinctive
pattern consistent with a shoe print. Challener's internal
examination disclosed severe, crushing neck injuriesand a
fractured esophagus, lamyx and skull. The coroner opined
Zak ‘died between approximately 11:00 a.m. and 12:30
p.m.

Edward Walsh of the Lake County Forensic Lab dusted

‘the laundromat restroom for fingerprints and uncovered

a palm print on the west wall to the left of the water closet
approximately 78 inches high and 9% inches from the back
wall. Walsh also discovered a left index fingerprint 80%2
inches high on the west wall, 7 inches from the back wall,

The state presented four witnesses to narrow the time of
Zak's death. Customer Wilma Mallula testified that, when
she left the lanndromat between approximately 11:00 and
11:30 on the morning of June 25, Zak was alive. As she left,
Mallula observed two women and a man folding clothes.
Ch_ristopher Burke, who stopped in the laundromat at
11:30 4.m. to use the copy machine, did not see Zak. At
12:30 p.m. Richard Frawley arrived at the laundromat
and a “dazed” man told him that the attendant was
in the “bathroom with her head in the toilet.” Frawley
went to a nearby convenience food store for assistance.
Chefyl Christopher, an employee of the store, testifted
Zak stopped in the store for coffee every morning and
again at 11:45 a.m. Zak had not appeared for her second
visit on the momming of June 25. Christopher went to the
laundromat at Frawley's request and found Zak's body.

*2 James Horton, the owner of the laundromat, testified

that Zak opened the establishment each day with $100
in the cash register. According to Horton, Zak kept the
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key to the cash register pinned to her smock. Police never
located this key. Horton told the jury that the register
was light enough to carry with one hand. Horton further
explained that, when patrons complained of lost money
in any of the laundromat machines, Zak took their names
and phone numbers and left the information on a notepad
which he customarily picked up at the end of the day.
Horton used this system to combat individuals who lied
about losing money. Horton believed that fhe note with
the name “Pete Johnson” was not on the pad the previous
evening.

On July 21, 1987, fourteen-vear-old Mark Washington
found the cash register south of the Hillendale
playground, % mile from the laundromat. This
playground is located behind the defendant's Tremaine
Drive apartment_buildmg which is situated across the
street from the laundromat. Police located the cash
register down a ravine in a heavily-wooded area. Some
change and plastic bags lay nearby. Horton testified one
of the bags was of & type sold at the laundromat.

On the day Washington discovered the cash register,
Euclid police arrested the defendant for an unrelated
theft offense. Jackson told police his name was “Myron
Watson.” The police fingerprinted him under this name.
The defendant was released on bond but later rearrested
when it was discovered his true name was Andre Jackson.
Before his initial release, Jackson told Detective Theodore
Schafer that, in the previous week, a group of people in his
apartment discussed the Zak killing. One man allegedly
stated that “it was a bad MF [sic] that had to commit the
crime” and that “he had to get rid of the shoes because
the police had footprints.” (Tr. 1189). Jackson also told
Schafer that Zak had a “snotty attitude.” (Tr. 1189).

On August 29, 1987, Detective Schafer received
information from Willie Cole, John Bell, and Lestor
Abbott that he should talk to a man named “Andre”
about the killing. The officer did not connect this name
with the defendant. On September 4, 1987 Andre Jackson
phoned Schafer after another police officer told him
Schafer wanted to talk to .'“Andr_e.” The defendant and
Schafer met in the parking lot of Jackson's Tremaine
Drive apartment building. Schafer eventually asked the
defendant to accompany him to the police station so that
the officer could record Jackson’s information. At the
stationhouse, Schafer realized the defendant might be the
same “Andre” about whom he earlier received the tip, so

he queried the defendant about his activities on the day of
Zak's death.

‘Jackson, who lived with his sister and her boyfriend, Vince

: Pafton, explained he and Patton woke up at 9:00 a.m. on

June 25 and later they went to a 1:00 p.m. job interview.
Upon returning to Tremaine Drive, the men learned about
the killing. The defendant insisted he had been in the
laundromat only one time and had never seen Zak.

*3 The defendant claimed “everybody” knew who killed
Zak. When asked why Zak was killed, Jackson responded,
“Maybe he was a guy that didn't care; * * * a bad
.ass guy * * * Anybody who would do that for one
hundred bucks is crazy. Not even a thousand, just one
hundred bucks.” (T'r. 1249}, Jackson further told Schafer
and Captain Patrick Newkirk that he and some friends
searched the cashre gister for money in the woods behind
a basketball court. He stated his prints probably would
be found on the register and a nearby plastic bag. Based
upon this statement, the Euclid police arrested Jackson for
tampering with evidence.

'Captain Newkirk directed Officer Robert Pestak to
compare Jackson's-aka Myron Waison's-July 21, 1987
fingerprint card with the latent prints found at the
laundromat. Pestak concluded that the fingerprints
matched. The officer subsequently rolled the defendant's
palm prints; his left index finger as well as a complete
set of his left and right hand fingerprints. The following
day, Cleveland Police Detectwe Michael Wisniewski
confirmed Pestak's conclusions about the fmgerpnnts
On September 9 Edward Walsh also determined that
the defendant's fingerprints matched the latent prints
found at the laundromat. On September 5 Euclid police
executed a search warrant at Jackson's apartment, seizing
a handwritten note on the living room table and a box of
plastic bags.

During a Septeiber 7 interview with Captain Newkirk,
Jackson asked the officer what acts constituted aggravated
murder. Newkirk told the defendant that since a robbery
was committed with the murder the penalties included life
Imprisonment or death. According to Newkirk, Jackson
stated that “if we find the other guy that he was with, we
would only be able to charge him with maybe robbery or
murder, but not aggravated murder.” (Tr. 1298). Jackson
allegedly told the officer that he wanted to speak with
his mother before disclosing the other individual's name.

WESTLAYY © 2018 Thomson Reutars Mo olalim o onqnm! LJ 5, (TO‘ILFHH(‘HEWOHM

")

A-13 APPENDIX D



State v. Jackson, Not Reported in N.E.2d (1 989)

The defendant also stated he did not want to “sgi_tch"’
because he would be killed in prison. When asked if Zak
had to be killed the defendant responded, “I wasn't there
at the end.” (Tr. 1300). Newkirk testified that Jackson
indicated the officer's notes of their conversation were
accurate but refused to sign them. On September 9 pohce
charged Jackson with killing Zak.

Steven Greene, a document examiner with the Ohio
Bureau of Criminal Identification and Investigation,
compared handwriting samples of Jackson with the “Pete
Johnson” note found in the laundromat. Greene opined

- that the note was written by Andre Jackson. Barbara
Caraballo, a forensic expeit, compared the bags found
with the cash reglster to the box of plastic bags seized from
Jackson's apartment. She testified the bags had similar
characteristics but she could not determine if the bags
with the cash register originated in the box taken from the
defendant's apartment.

Beniyah Yearby, a laundromat customer, averred that two
days before Zak's death she observed Jackson ask Zak for
$1.00 he allegedly lost in the laundromat coin machine.
Zak refused to refund the money and, as was customary,
asked for his name to give to Horton. Yearby told the jury
the defendant “mumbled and cursed” and, before Ieavi'ng
the laundromat, Jackson hit one of the machines, Yearby
did not see Jackson write his name as Zak requested.

*4 Willie James Cole testified that on the moming
of Zak's death he observed the defendant using the
telephone at the convenience food store. Cole stated
another man was with Jackson. Cole saw the defendant
after noon the same day with the other man, a girl and
a baby. Cole identified Patton as the second man from
a photographic array. Lester Abbott, a refuse collector
in the neighborhood, told the jury he saw the defendant
carrying a garbage bag toward the wooded area behind
the Tremaine Drive apartment bu11d1ng a few days after
the murder.

At trial, Jackson denied any involvement in the Zak
killing, The defendant testified that on June 23 or 24 he
scheduled a job interview for June 25 from a pay phone
at the convenience store. Jackson claimed that on the
evening of June 24 he slept on the couch in his sister's
apartment and did not leave the apartment until noon the
following day when he and Patton left for the interview.
Jackson averred they took a bus to Patton's mother's place

of employment where they borrowed her auto. The men
then drove to the 1:00 p.m. interview at “Safety Plus” on
Mayfield Road in the city of Lyndhurst. The defendant
stated he watched a movie about the company's products
and filled out application forms, Because he did not have
the $60 bonding fee, a “Safety Plus” employee instructed
him to return the next day. According to the defendant,
he and Patton stopped at various establishments to apply
for employment before returning to Tremaine Drive where
they learned of Zak's death.

Jackson admitted his July 21, 1987 arrest for receiving
stolen property and confirmed he used the alias “Myron
Watson.” Jackson claimed that the police arrested him for
no reason on September 4. The defendant denied telling
Captain Newkirk that his fingerprints probably would
be found on the cash register and bags. The defendant
further denied making any incriminating statements to the
detective on September 7.

Jackson told the jury he had never been to Hillendale Park.
According to Jackson, he had visited the laundromat at
least eight to ten times and used the restroom there on four
or five occasions. Jackson, however, did not recall placing
his hand on the restroom wall. The record demonstrates
the defendant is 5# 10#. Jackson denied Yearby's claim
that he was present at the laundromat on June 23 and
Cole's testimony that he used the phone at the convenience
store on the morning of June 25. Finally, Jackson testified
he threw away a pair of tennis shoes one month before
Zak's death. :

Patton, Precious Jackson and Carla Elliot, the defendant's

girlfriend, corroborated Andre J ackson's testunony
concerning his activities on June 25. Each testified that
Jackson was in the apartment when they awoke and that
he did not leave until around noon when he and Patton
set out for the interview. Patton admitted, however, that
ke originally told police he telephoned his mother the
morning of June 25 from the convenience store and that
the defendant was not in the apartment when he awoke
that morning. Elliot indicated she purchased new tennis
shoes for the defendant one month after the Zak murder.

*5 Gary Papcke managed the Lyndhurst office of Safety
Plus in June 1987. He identified the appointment schedule
for June 25 which included the defendant's name at
the 1:00 p.am. slot. Papcke explained that the check
next to Jackson's name indicated he appeared for the
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appointment. He testified all interviewees were told to
arrive ten to fifteen minutes early to fill out application
forms. Safety Plus staff then showed a movie illustrating
the company's product followed by private interviews.
* Papcke explained that the notation “9:00 a.m.” next to the
defendant's name indicated he did not bring everything
necessary to apply for the job,

Carla Elliot testified for the defendant during the penalty
phase of the trial. Elliot had known Jackson for two
years and the couple were éxpecting a child. She averred

that Jackson was “the sweetest person that anybody

ever could ever [sic] meet.” (Tr. 1861).: Elliot claimed
the defendant never struck her and that she had hot
seen Jackson strike anyone else. She stated he would
just walk away from arguments. Elliot explained that
Jackson was “real friendly” and liked “to keep people
laughing.” (Tr. 1863). On cross-examination, the state
queried Elliot about her knowledge of the defendant's
violent acts against four women from 1983-1985. Eiliot
indicated that these episodes did riot change her opinion
~ of Jackson. ' :

The defense also presented the testimony of thirteen-

year-old Terrence Myrieckes at the penalty phase of .

the trial, concerning his observations on the day of the
Zak killing. The defense claimed to have discovered this
evidence after the conclusion of the guilt phase of the
trial. Myrieckes told the jury that at approximately 11:30
am. on June 25, while on his way to the convenience
store, he stopped his bike to rest at the laundromat
window. He observed a white man standing by the consiter
and Zak walking toward the restroom. The boy testified
that the cash register was not present. According to
Myrieckes, the man left the laundromat pushing a cart
which contained a duffel bag. The man, who was wearing
tennis shoes, placed the duffel bag in the trunk of his auto.
The boy stated the bottom of the bag appeared heavy.
Myrieckes acknowledged that he pIayed basketball with
the defendant.

denied any

Jackson, in an unsworn statement,

involvement in the Zak murder,

In his first and second assignments Jackson asserts the
trial court erred by not suppressing the items seized by
police pursuant to the search warrant. He contends the
warrant was not supported by probable cause and that

police seized items outside the scope of the warrant. We
concurrently address these assignments.

Crim.R, 12(B)3) provides that a motion to suppress
evidence must be filed before commencement of trial.
Failure to file such a motion prechides a challénge to
the admission of the disputed evidence. State v. F.O.E.
Aerie 2295 (1938), 38 Ohto St.3d 53, 54. Jackson filed
motions to suppress fingerprint evidence and his pre-
trial statements, The defendant did not file any motions
challenging the legality of the search warrant and items
seized under it. Since he failed to raise this issue with the
trial court, we need not consider his arguments. State v,
Byrd (1987), 32 Ohio St.3d 79, 87. As the Supreme Court
noted in Byrd, “[Tlhe application of the doctrine of waiver
is particularly appropriate here as there is no record on
which to déterfnine the merits” of the defendant's claims. -
Id See, also, State v. Greer (1988) 39 Ohio St.3d 236

(doctrine of waiver applicable to capital cases; motion

to suppress based upon involuntariness of defendant's

statemients did not preserve appellate challenge to the
legality of his arrest). The record contains none of the

evidence, including the search warrant and affidavit,

necessary for resofution of Jackson's arguments.

*6 Accordiﬁgly, we overrule the defendant's first and
second assignments of error.

Jackson's third assignment asserts the trial court .
erroneously denied a motion to suppress his September 7
statements to Captain Newkirk.

In Miranda v. Arizona (1966), 384 U.S. 436, the Supreme
Courtheld that a custodial interrogation must be preceded
by warnings to the defendant that he has a right to remain
silent and a right to the presence of counsel. Once the
accused requests an attorney all ir_lterrogations must cease.
Id &t 474. Sce, also, Edwards v. Arizona, (1981}, 451 U.S.,
477; Arizona v. Roberson (1988), 108 8.Ct. 2093.

It is undisputed that on September 6 the defendant began
a written statement to Detective Schafer concerning his
activities on the day Zak died. Schafer testified he mitially
informed the defendant of his Miranda rights and that
Jackson signed a form waiving these rights. After writing
a few lines, Jacksen decided to discontinue the interview,
and he told Schafer “I better talk to a lawyer first.” (Tr.
82). The interview ceased. Captain Newkirk testified that,
on the following day, Jackson requested to speak with
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him. Newkirk, who was unaware of Schafer's encounter
with the defendant the previous day, told the court he
advised Jackson of his Miranda rights before comniencing
the interview. Jackson subsequently made inéritninating
statements.

Jackson argues that, once he requested counsel on
September 6, Newkirk was forbidden to interview him. He
claims that his later statements were obtained in violation
of the mandates of Edwards, supra and Roberson, supra.
We disagree,

In Edwards the Supreme Court stated that an accused who
has:

“ * * % expressed his desire to deal with the police only
through counsel is not subject to further jnterrogation
by the authorities until counsel has been made available
to him, unless the accused himself initiates further
communication, exchanges, or conversations with the
police.” Edwards, supra, at 484-485. See, also, Roberson,
supra, at 2096; State v. Van Hook (1988), 39 Ohio St.3d
256, syltabus para. two.

Thus, an interrogation may resume once the suspect

initiates a subsequent dialogue with the authorities.

Captain Newkirk testified that Jackson requested to speak
with him and that the defendant asked the significance of
the aggravated murder charge. After Newkirk explained
_the defirition of the crime and the possible penalties,
Jackson made incriminating statements. Since Jackson
chose to reinitiate a conversation with Newklrk about the
crime, the trial court properly denied suppression of these
statements.

Accordingly, the defendant's third _aésigmnent of error is
overruled.

In his fourth assignment of érror Jackson contends the
trial court improperly demed his motion to suppress
fingerprint evidence.

On September 4, 1987, the defendant voluntarily
accompanied Detective Schafer to the police station so
the officer could record information offered by Jackson.
Dwuring the interview with Captain Newkirk and Schafer,
Jackson described the place where the cash register was
found and stated that his fingerprints would probably

be on the machine as well as on plastic bags near the
cash register. The officers then arrested the defendant for
tampering with evidence. Upon the request of Captain
Newkirk, Officer Robert Pestak compared the latent
prints found at the laundromat with the fingerprint card
obtained in connection with Jackson's July 21 arrest as
“Myron Watson.” Pesiak testified that, after he made
a tentative match between the latents and the July 21
fingerprint card, he fingerprinted the defendant's palm
and left index finger. Pestak told the court the left index
print on the July 21 card was smeared. Walsh later
used the September 4 prints to conclude the defendant's

fingerprints matched the latent fingerprints.

*7 Jackson argues his arrest was pretextual and, thus, the

fingerprints seized on September 4 should be suppressed.
He relies on Davis v. Mississippi (1969), 394 U.S. 721 in
support of his position. We find Davis distingnishable.
In that case police detained the defendant and twenty-
four other youths for questioning and fingerprinting
in connection with the rape of an elderly woman,
The defendant's prints matched fingerprints found at
the rape scene and this evidence was used to convict
the defendant at trial. The Supreme Court held the
ﬁ]igerprin,ts iﬁadmissible since the police did not have
probable cause to arrest the defendant.

Unlike the facts in Davis, Jackson's detention was not
illegal. R.C. 2921.12 defines tampering with evidence as:

“(A) No person, knowing that an official proceeding or
investigation is in progress, or is about to be or likely to
be instituted, shall do any of the following:

“(1) Alter, destroy, conceal, or remove any record,
document, or thi‘ng, with purpose to impair its value
or availability as evidence in such proceeding or
investigation.” :

Jackson knew the location of the cash register and stated
his prints would be found on the machine and nearby
plastic bags. He also told the officer that he and his friends
rummaged through the cash register looking for money.
Jackson indicated he knew that $100 was missing from the
cash register. Thus, we find the police had probable cause
to arrest him for tampering with evidence.

Since the defendant was not illegally detained, the
issue becomes whether the police could fingerprint the
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defendant in connection with a crime other than the one
for which he was arrested. If fingerprinting does not

constitute a search within the meaning of the Fourth

Amendment, no constitutional issue arises.

In United States v. Dionisio (1973), 410 US. 1, the
Supreme Court upheld grand jury subpoenas ordering
twenty persons to appear for voice recordings. The grand
jury sought the redordings to compare with recordings
of unknown voices obtained through legal wiretapé. The
court held that neither the order to appear nor the order
to provide voice recordings constitutes a search or sefzure
within the meaning of the Fourth Amendment, The court
held that an individual has no reasonable-expectation of
privacy in the sound of his voice. 7d. at 13-14. In dicta, the
Court indicated that fingerprinting also “involves none of
the probing into an individual's private life and thoughts
that mmarks an interrogation or search.” Id. at 15 citing
Davis, sipra, at 727, See, also, Cupp v. Murphy (1973) 412
U.S. 291,

Assuming, arguendo, that fingerprinting constitutes a
search, we find that the police nonetheless had probable
cause to arrest the defendant for murder before the
September 4 fingerprinting and, thus, his arrest and
the discovery of the challenged fingerprint evidence was
inevitable, Cf, Nixv. Williams (1984), 46710.8.43]. Before
the September 4 fingerprinting, Jackson's statements to
pohce demonstrated a familiarity with the facts of the
crime. The defendant knew shoeprints were found on the
victim's body, that approximately $100 was stolen, and the
location of the cash register. He told police his fingerprints
would be found on the cash register and nearby bags.
More 1mp0rtant1y, Officer Pestak tentatively matched the

defendant's July 21 fingerprints with the latent prints

found at the laundromat. Based upon these facts, the
police had probable cause to arrest Jackson for the killing
of Zak. Thus, the arrest and second fingerprinting were
inevitable. Finally, we note that this case involves no

evidence of police over-reaching which would support -

suppression of the disputed fingerprints.
*§ Accordingly, we overrule this assignment of error.
In his fifth assignment of error Jackson contends the trial

court impropetly allowed the state's handwriting expert,
Steven Greene, to testify to the opinions of other experts.

The state originally submitted Jackson's handwriting
samples and the “Pete Johnson” note for comparison
to expert Philip Bouffard. Before trial, Bouffard had
a heart attack. Consequently, Steven Greene and his
supervisor at the Ohio Bureau of Criminal Identiﬁcavtion‘
and Investigation examined the handwriting samples.

Jackson complains of the following questlomng of Greene
by the state:

“Q. Sir, did you have the opportunity to review a
document prepared by Mr. Bouffard?

MR. KELLEY: Objection.

THE COURT: You may answer yes or no.

“A. Yes.

“Q. Showing you what has been marked for purposes of
identification as State's Exhibit 86 can you identify that
document?

“A. Yes, sir.

“Q. What in fact is that?

MR. KELLEY: Objection, your Honor.

THE COURT: You can say what it is, but you can't
identify the contents of that document.

“A. That's the d_ocument which I reviewed, which was
prepared by Dr. Bouffard.

“Q. The items that you identiﬁed throughout the course of
this particular matter were turned back over to the Euclid
Police Department?

“A. Yes, they were.

“Q. By the way, your supervisor, Mr. Knight, did he
concur in your opinion?

MR. KELLEY: Your Honor-
MR. WAGNER: Objection.

THE COURT: The objection i3 sustained.
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BY MR. RICOTTA:
“Q. He bad the opportunity to review your work, sir?
MR. KELLEY: Ob_jecition, your Hoﬁor. :
'I_‘HE:COURT: Overruled. You may answer yes or no.
“A. Yes, he reviewed the work.” (Tr. 1042-1043).

The trial court correctly prohibited Greene from testifying
to the opinions of Bouffard and the supervisor. Such
testimony constituted inadmissible hearsay. See Evid.R.
801(C). The court further excluded from evidence the
report filed by Bouffard and the report jointly authored
by Greene and his supervisor. A review of the record
_d_emonstra'tes Greene's testimony reflects his own opinion
on the match of defendant’s handwriting and the “Pete
Johnson” note. In light of the trial court's rulings, we find
Jackson suffered no prejudice from the state's queries.

This assignment of SITor fails.

Jackson's sixth a_séignment asserts the trial court erred
by prohibjting defense counsel from cross-examining
Captain Newkirk about the defendant's willingness to
submit to a polygraph exam.

Generally, the results of a polygraph examination are
inadmissible to establish the guilt or innocence of a
defendant. State v. Smith (1976), 50 Ohio App.2d 183.
Case law also precludes the admission of the willingness or
uawillingness of a party to take a polygraph examination.
State v. Woodruff {1983), 10 Ohio App.3d 326; State
v, Dye (December 23, 1988), Sandusky App. 8-87-56,
unreported at 5; City .of Toledo v. Rowan (May 20,
1988), Lucas App. No. L-87-164, unreported at 10;
State v. Croston (December 5, 1988), Stark App. No.
CA-7533, unreported. Polygraph evidence, however, may
be admitted for corroboration or impeachment purposes
upon written stipulation of the parties. State v. Souel
(1978), 53 Ohio St.2d 123.

*9 In the mnstant case, the parties did not enter info a
written stipulation as to the admissibility of polygraph
gvidence, Furthennoré, as the Rowan court noted, the
admission of defendant's willingness or unwillingness
to take such an examination could mislead the jury.
Finally, we find Jackson's reliance on our decision in State

v. Morales (December 16, 1982), Cuyahoga App. No.
44145 unreported, nnsplaced In Morales, defense counsel
repeatedly asked a police officer if he believed a state
witness. On redirect, the prosecittor asked the basis of
‘the officer's belief in the witness's Veracity and the officer
responded the witness passed a lie detector test. In that
case, the defense opened the door to the officer’s testimony
by continually questioning him about whether he believed
th_e state “fifness.'No similar ci;cumstance exists in the
instant case.

Accordingly, we overrule this assignment of error.

In his seventh assignment of error Jackson asserts Captain
Newkirk improperly read his notes of the September 7
interview of the defendant to the j jury;

Ths record demo’nstrates the dafendant's objection to
Newkirk's testimony was based on concern that “other
bad acts” Jackson committed while a juvenile would be
admitted. The trial court sustained this objection and
prohibited that evidence. Nothing in the record indicates
the defendant objected to Newkirk's testimony as hearsay
or that the officer should not have been permitted to
use his notes as advanced on appeal. Thus, he waived
these arguments. See State v. Brown (1988), 38 Ohio St.3d
305. We will, nonetheless, address the admissibility of the
substance of Jackson's statements to Newkirk.

According to the officer, Jackson stated that if the police
“found the other guy™ that he was with, the police “would
only be able to charge him with maybe robbery or murder,
but not aggravated murder.” Jackson also told Newkirk
that he feared being a “snitch” and that “I wasn't there
at the end.” Jackson argues that this evidence constituted
inadmissible hearsay.

Evid.R. 801{D)(2)(a) provides:
“A statement {s not hearsay if’
“(2) Admission by party-opponent. The statement is

offered against a party and is (z) his own statement, in
either his individual or a representative capacity, * * *.”

We find that the challenged testimony falls within the
exception delineated in Evid.R. 80I1(D)(2){(a). Jackson's
incriminating - statements constituted admissions and,
thus, the court properly allowed them. See Byrd, supra.
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Accordingly, Jackson's seventh assignment of error is
overruled.

In his eighth assignment of error J. acksou argues that the
court improperly admitted “gruesome photographs™ of
Zak, ' ' :

Photographs are not per se inadmissible merely because
they are horrendous or gruesome. State v. Maurer (1984),
15 Ohio St.3d 239. In State v. Morales (1987), 32 Chio
St.3d 252, the Supreme Court stated:

“To be admissible in a capital case, the probative value of
each photograph must outweigh the danger of prejudice
to the defendant -and, additionally, not be repetitive
ar cumulatlve in nature. Contrary to the Evid., R. 403

standard, where the probative value must be minimal and _

the prejudlce great before the evidence may be excluded,
pursuant to Maurer, supra, if the probative value doesnot,
in-a stmple balancing of the relative values, outweigh the
- danger of prejudice to the defendant, the evidence must be
~ excluded.” Jd. at 257.

#10 The challenged photographs depict the victim's body
at the scene of the crime and at the coroner's examination.
Each photograph is illusirative of testimony froi'n-_s’ta-’te's
witnesses concerning the manner of Zak's death. Some
of the photographs taken at the scene are similar but we
do not find them unnecessarily cumulative or repetitive.
- These photos illustrate close-up views of the bruises
patterned in the shape of a shoe print as well as the
location of Zak's body at the time of her death. The later
photos are particularly relevant to the jury's evaluation of
the fingerprint evidence found on the restroom’s west wall.
We find that their probative value outweighed the danger
of unfair prejudice to the defendant.

This assignment of error fails.

In his ninth assignment Jackson asserts the trial court
erred in denying his motion for a mistrial based upon
allegedly exoulpatory evidence the defendant claims the
state withheld.

After the jury found Jackson guilty of the charges and
before the penalty phase of the trial commenced, defense
counsel told the court he recently learned of a witness,
Terrence Mysieckes, aged 13, who had information

WESTLAY @ 2018 Thomson Reulars, Ne claim o ouJanni 0.8 8
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helpful to the defense. Myrieckes allegedly observed
Zak alive at approximately 11:30 am. on June 25
walking toward the laundromat restroom. According to
Myrieckes, the cash register was missing at that time. The
boy also stated he saw a white man standing at the counter °
who later left the laundromat pushing a cart containing a
duffel bag. Myrieckes claimed the man wore tennis shoes.
The man placed the bag, which appeared heavy to the boy,

‘into the trunk of his auto, Myrieckes averred he told the

police four or five times about his observations although

~ he admitted never mentioning the duffel bag. The court

denied the mistrial motion but ruled that Jackson could
present Myrieckes's testimony during the_penau_lty_phase. :

At the outset we note that the record contains no
evidence that the prosecutor was aware of Myrieckes's
conversations with police, or that the prosecutor or

‘the police purposely withheld the information. Nothing,

however, contradicts Myrieckes's statement that he
provided police with this information and, thus, we will
address the merits of the defendant's argurient. See State
v. Tomblin (1981), 3 Ohio App.3d 17 (“police are a part of
the state and its prosecutorial machinery”).

In State v. Johnston {1988), 39 Ohio St.3d 48, the Supreme

" Court held:

“The suppression by the prosecution of evidence favorable

to an accused violates due process where the evidence is

material gither to guilt or to punishment, irrespective of
the good faith or bad faith of the prosecution.” (Brady
v. Maryland [1962], 373 U.S. 83, followed.) Id, syllabus
para. four.

Evidence is deemed material:

“ % % % only if there is a reasonable probability that, had
the evidence been disclosed to the defense, the result of
the proceeding would have been different. A ‘reasonable
probability’ is a probability sufficient to undermine
confidence in the outcome. See, also, Pemnnsylvania v.
Ritchie (1987), 480 U 8. 39, 57.” Id. ai 61 quoting United
States v. Bagley (1984), 473 U.S. 667, 682.

#11 The defendant urges that the Myrieckes evidence
established that Jackson did not commit both the murder
and the robbery since the boy claimed Zak was alive after
the cash register was gone. We find it unlikely, based upon
the evidence at trial, that the defendant committed only
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one of the charged crimes. Jackson's fingerprints were
found in the restroom where Zak died. He told police

they would probably find his fingerprints on the cash

register and garbage bags. He knew approximately $100
was missing from the register. Further, it is not unusual
for an individual to carry a heavy bag from a laundromat
as described by Myrieckes. In light of the record from the
guilt phase of the trial, we do not find, as a reasonable
probability, that the result of the proceedings would have
been different if the defense had presented the Myneckes
testlmony at the gullt phase of trial.

Accordingly, this assignmeh_t of error is overruled.
In his tenth assignment of error Jackson challenges the

sufficiency of the evidence supporting the aggravated
robbery count and the capital specification.

A reviewing court will not reverse on insufficiency of

the evidence if reasonable minds can reach different

conclusions as to whether each material elemient of a crime

has been proven beyond a reasonable doubt. Jackson v.
Virginia (1979), 443 U.S. 307. Further, it is within the

. purview of the trier of fact to assess witness credibility.
- State v. DeHass (1967), 10 Ohio St.2d 230.

Aggravated robbery is defined in R.C. 291 1.0l as:

“(A) No person, in attempting or cominitling a theft
offense, as defined in section 2913.01 of the Revised Code,
or'in fleeing immediately after such attempt or offense,
shall do either of the following:

“(2) Inflict, or attempt to inflict serions physical harm on
another.”

R.C. 2929.04{A)(7) provides in pertinent part:

“(7) The offense was committed while the offender was
committing, attempting to cormit; or flseing immediately
after committing or attempting to commit * * * aggravated
robbery * * *, and either the offender was the principal
offenrder in the commission of the aggravated murder or,
if not the principal offender, committed the aggravated
murder with prior calculation and design.”

Jackson argues the state failed to prove that the killing of
Zak was in furtherance of the taking of the cash register
and thus no aggravated robbery occurred. He claims that

the theft offense may have been a mere afte'rthought' of
_th'e'-i:nurderer. In support of his positio_n, Jackson cites
State v. Bollard (1984), 14 Ohio App.3d 59, in which
this court held that to sustain an aggravated robbery
conviction “the force or threat of force must be used in
atterapting or committing the theft offense, or in fleeing
thereafter.” Id at 61. In Ballard the defendant confronted

Can ex—glrlfnend and asked to speak with her. When she

rcfused, the defendant grabbed h_er pur_se which contalncd
a gun. The defendant returned the purse but kept the
weapon. We found that the force, if any, occurred when
the defendant grabbed the purse in an attempt to speak
with his former girlfriend, well before the defendant knew
about the gun and decided to keep it. We find the instant
case clearly msungmshable from Ballard. Nothing in the
record suggests that the defendant had any motivation
to kill Zak apart from obtaining the cash register and
its cohtcnts. Jackson contends the eviderice supports a
theoty that he killed Zak because of the argument Yearby
witnessed on June 23. We do not find this a reasonable
interpretation of the evidence. Further, the defendant
testified the argoment never occurred. In light of the
record, we find sufficient evidence to uphold the jury's
verdict.

-*12 Accordingly_, this assignment of error is overruled.

In his eleventh assignmeit Jackson asserts the trial court
erred in denying his request to charge the jury on the lesser
included offense of murder.

The trial court was obligated to instruct on murder only
if the evidence would reasonably support an -acquittal on
the felony-murder charge and a conviction on the lesser
included offense. State v. Thomas (1988), 40 Ohio St.3d
213, syllabus para. two. See, also, State v. Deem (1988), 40
Ohio St.3d 205. He argues that the jury reasonably could
have found that he committed only the murder and not the
aggravated robbery and, thus, an instruction on murder
was required. We disagree.

As we discussed in the ninth assignment of error, the
evidence does not reasonably support the theory that the
defendant committed only the murder of Zak. In a short
period of time Zak was killed and the cash register taken,
Jackson knew the location of the cash register, the amount
of money stolen and told police his prints probably would
be found on the machine as well as on nearby plastic bags,
Lestor Abbott testified that a few days after Zak's death
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he observed the defendant carry a'plastic bag towards
the wooded area behind the Tremaine Drive apartment
building. Xn light of this evidence, we find the trial court
properly refused to chiarge on murder. ‘

Accordingly, Jackson's eleventh assignment of error is
overruled.

In his twelfth assighment the defendant asserts the
prosecutor committed reversible error by cross-examining
Carla Blliot during the penalty phase of the trial about his
“other bad acts.”

On direct examination, Elliot told the jury Jackson was
the “sweetest” person she knew and that he would walk
away from an argument. Elliot stated the defendant never
hit her and she had never witnessed him st_r_iké anyone.
Over defense objections, the state cross-examined Elliot
about her knowledge of Jackson's violent acts against four
women.

In State v. Clark (1988), 38 Ohio St.3d 252, the Supreme
Court held that when a defendant raises the issue of his

history, character and background during the 'miti_gatibn _

phase of a capital trial, he opens the door “to all relevant
evidence.” Id. at255. See, also, Evid R. 405(B). In Clark
the defendant offered evidence to show he was a “quiet,
religious man and good father” with a potential for
rehabilitation. Id The court held that the defendant's prior
criminal record was admissible to rebut this evidence,
Furthermore, Evid.R. 405(A) provides that once the
defendant introduces character evidence, his character
witness is subject to cross-examination about relevant
specific instances of conduct. See State v. Sims {1981), 3
Ohio App.3d 321, 324.

Carla Elliot's testimony was designed to portray Jackson
asanon-violent individual. The defense, therefore, opened
the door to cross-examination about specific instances
of Jackson's violent conduct. Clark, supra; Sims, supra.
Accordingly, we find the court properly allowed tlie state's
inquiry and this assignment of error is overruled.

¥13 In his thirteenth assignment of error the defendant
alleges four instances of prosecutorial misconduct during
opening remarks and closing arguments in the pehalty
phase of the trial.

At the outset we note Jackson voiced no objections to any
of the challenged comments and thus waived these alleged
improprieties on appeal. State v. Williams (1977), 51 Ohio
St.2d 112, vacated on other grounds (1978), 438 U.S. 911.
We will, nonetheless, briefly address Fackson's argnments.

In reviewing allegations of prosecutorial misconduct we
‘must determine whether the remarks were improper and,

if so, whether they prejudicially affected the substantial
rights of the defendant. Sec State v. Smith (1984}, 14 Ohio
St.3d 13, 14.

Initially, Jackson claims the prosecutor in his opening
remarks referred to multiple aggravating circumstances
when, in fact, only one such circurnstance-aggravated
robbety-existed. The record demonstrates that, althoigh
the prosecutor vsed the plural of “circumstances”, he only
detailed the aggravated robbery specification as found by
the jury in the guilt phase. We find the defendant suffered
no prejudice from the prosecutor's apparently inadvertant
remark.

Jackson also complains of the prosecutor's statement that
the defendant's lack of remorse “irked” him as well as
comments that defense counsel attempted to “throw =z
monkey wrench” into the trial (Tr, 1930), and “came up
hefe 'mealy-m()uthing * # ¥ agking for sympathy.” (Tr.
1948). Tt is well established that the prosecutor is allowed
wide latitude ‘during closing arguments. See State .
Woodards (1966), 6 Ohio St.24d 14, 26, cert. denied (1966),
385 U.S. 930. The state, however, should refrain from
derogatory commients impugning deferise counsel. Brown,
supra. We do not find the prosecutor’s remarks so outside
the pi-bpef bounds of closing arguments as to prejudice the
defendant's fair trial rights.

Finally, Jackson contends the prosecutor impropetly
commented upon his unsworn statement to the jury.
The prosecutor stated: “He [Jackson] gets up on the
stand and doesn't expose himself to cross-examination *
* % (Tr. 1954). In State v. Broom (1988), 40 Ohio St.3d
277, the Supreme Court held that a prosecutor's remark
concerning an unsworn statement “should be limited to

- noting that ‘the defendant's statement has not been made

under oath or affirmation * * * in contrast to the testimony
of all other witnesses.” ” Id. at 287 citing State v. DePew
(1988), 38 Ohio St.3d 275, 285. As in the instant case,
the prosecutor in Broom commented upon the lack of
cross-examination. Although the prosecutor's comment
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in this case was improper under Broom, we do not find
prejudicial error.

This assignment of error fails.

In his fourteenth assignment Jackson cites reversible error
in the submission of a pre-sentence report to the jury in
the trial's penalty phase.

Upon the request of the defendant, a pre-sentence report
is required to be prepared and submitted to the jury during
the penalty phase. See R.C. 2929.03(D)(1). Although
the rules of evidence generally apply to this stagé of a

capital case, the submission of a pre-sentence réport is an -

exception. State v. Jenkins (1984), 15 Ohio St.3d 164, 171.
The permissible content of the report; however, should be
limited to information directly relevant to the aggravating
and mitigating circurastances. State v. Glenn (1986), 28
Ohio 8t.3d 451. The trial court has the discretion to delete
“purely erroneous” information which has the potential to
mislead the jury. Greer, supra, at 254. .

*14 Jackson claims his pre-sentence report contained
irrelevant information, specifically pending charges and
prior charges, some of which the state dropped ‘in
' exchange for the defendant's guilty plea on related
indictments. He does not dispute the accuracy of the
report.

The record demonstrates that the court warned the
defendant on at least three occasions about the possible
consequences of requesting a pre-sentence report. (Tr. 16,
22-23,27). The defendant, nonetheless, chose to order the
report. Having requested the report, a defendant generally
“cannot be heard to complain of its submission to the
jury * * *.* State v. Esparaza (1988), 39 Ohio §t.3d 8, 10,

Further, the challenged information is relevant to “ ‘the

history, character, and background of the offender’ which
information may favor or disfavor a particilar defendant,
but which nevertheless ‘shall’ be considered by the court
and the trial jury.” Greer, supra, at 253, quoting R.C.
2929,04(B). In Greer, the Supreme Court held admissible,
in a pre-sentence report, pending charges and “previous
convictions involving initial charges of attempted murder
* % k2 Id Thus, the trial court properly admitted the
report.

Accordingly, this assignment of error is overruled.

Jackson's fifteenth and sixteenth assigrments of error
assert the trial court improperly instructed the jury during
the penalty phase.

Initially, the defendant claims the trial court and the
‘prosecutor erroneously referred to the jury's decision in
favor of the death penalty as a “recommendation.” The’
trial court's instruction mirrors the language upheld by the
Supreme Court in Staie v. Buell (1986), 22 Ohio St.3d 124,
125. See, also, State v. Rogers (1986), 28 Ohio St.3d 427,
431. The record further demonstrates_ that the prosscutor's
comments reflected an accurate statement of Ohio law and
did not minimize the jurors’ responsibility as cautioned
against in Caldwellv. Mississippi (1985), 472 U.8. 320 and
Rager.s‘, suprci.

~ Jackson also complains the court erred by instructing the

Jjury to disregard feclings of sympathy. This argument was
rejected in Jenkins, supra; State v. Steffen (1987), 31 Ohio
St.3d 111; and State v. Bueke (1988), 38 Chio St.3d 29.

This assignmeﬁt of error fails.

In his seventeenth assignmert of error Jackson
asserts the aggravated robbery capital specification
uncenstitutionally duplicateé an element of the felony-
murder charge. This argument was rejected in Jenkins,
supra; Van Hook, supra; State v. Benner (1988}, 40 Ohio
8t.3d 301; and State v. Henderson (1988), 39 Chio St.3d
24, Accordingly, we overrule this assignment of error.

In his eighteenth assignment of error Jackson challenges
the constitutionality of the Ohio death penalty statute.
Specifically, he asserts the following arguments:

“A. Infliction of the death sentence necessarily violates the
defendant's due process rights.

“B. Revised Code Sections 2925.022, 2929.03, and 2929.04
violate defendant's rights to effective assistance of counsel
and to trial before an impartial jury.

¥15 “C. Revised Code Sections 2929.03 and 2929.04
are unconstitutional as they fail to provide adequate
guidelines for deliberation, leaving the jury without proper
guidelines in balancing the aggravating and mifigating
¢ircumstances.
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“D. Ohio Revised Code Sections 2929.022, 2929.03 and
2929.04 and Ohio Rules of Criminal Procedure 11(C)(3)
place an unconstitutional burden on the defendant's right
to a jury trial. '

“E. Ohio Revised Code Séction 2929.03 fails to provide a
meaningful basis for distinguishing between life and death
sentences.

“F. The Appellate Review Provision of Section 2929.05
fails to specifically require inquiry and findings regarding
arbitrariness, passion, or prejudice.

“G. The Ohio Death Penalty -Statute imp'ermissibly
mandates imposition of the death penalty and precludes
a mercy optien in the absence of mitigating evidence

or when aggravating circumstances outweigh mitigating’

factors.

“H. The Ohio Death Penalty Scheme permits imposition
of the death penalty on a less than adequate showing
of culpability by failing to require a conscious desite to
kill, premeditation, or deliberation as the culpable mental
state.

“I. The statutes fail to require proof beyond all doubt as
to g1ii1t and conviction before the death sentence may be
imposed.”. '

The Supreme Court overruled issues A-H in State v. Scott
(1986), 26 Ohio St.3d 92. Issue I was overruled in Jenkins,
supra. Accordingly, this assignment of error fails.

Judgment affirmed.

NAHRA and KRUPANSKY, JJ., concur.

N.B. This entry is made pursuant to the third sentence
of Rule 22(D), Ohio Rules of Appellate Procedure. This
is an announcement ‘of decision (see Rule 26). Ten (10}
days from the date hereof this document will be stamped
to indicate journalization, at which time it will become
the judgment and order of the court and time period for
review will begin to run.

APPENDIX

I

“The trial court erred by failing to suppress items
confiscated pursuant to a search warrant based upon
insufficient probable cause in violation of the Fourth

and Fourteenth Amendments of the United States

Constitution.”

II

“The trial court etred in failing to suppress state's Exhibit
93 as the seizure of this item fell outside the scope of
the warrant in Violatio_rl of the Fourth and Fourteenth
Amendments to the United States Constitution.”

I

“The trial court erred by failing to suppress statements
made by the appellant to Captain Patrick J. Newkirk.
The statement was taken in violation of the Sixth
and Fourteenth Amendments of the United States
Constitution.”

IV

“The trial court erred bj overruling the appellant's motion
to suppress fingerprint evidence in contravention of the
Fourth and Fourtéenth Amendments of the United States
Constitution.”

v

“The trial court erred by allowing the state's handwriting.

. expert to testify that he had reviewed the report of another

handwriting expert and had his work reviewed by his
superior, thereby denying appellant his right to a fair trial
in violation of the Sixth and Fourteenth Amendrnents to
the United States Constitution.”

VI
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*16 “The tr1a.1 court erred by sustammg the state's
objection to defense questioning of Captain Newkirk
about the appellant's request to take a polygraph; thereby
denying the appellant's right to a fair trial as guaranteed
by the United States Constitution.”

VII

“The trial court erred by allowing Captain Newkirk
to read his notes of his conversation of September 7,
1937 with the appellant to the jury, thereby depriving
the appellant his constitutionally guaranteed right to
confrontation.”

VI

- “The trial court abused his discretion by allowing
nto evidence a series of gruesome photographs
which contained little probative value, thereby denying
appellant's constitutionally guaranteed right to a fair
trial.”

X

“The trial court erred by failing to grant the appsllant's
motion for mistrial, or in the alternative, failing to grant a
new trial where the state failed to disclose a witness having
exculpatory information to the defense, as the failure to
disclose viclated the appellant's right to due process as
guaranteed by the United States Constitution.”

X

“The evidence is constitutionally insufficient to sustain the
conviction of aggravated robbery and the capital murder
specification.”

X1

- “The tral court erred by failing to instruct the jury as
to the lesser included offense of murder thereby denying
the appellant his right to a fair irial as guaranteed by the

CWESTLAW © 201
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Sixth and Fourtéenth Amendments of the United States
Constitution.”

XII

“The trial court erred by allowing the prosecutor to
suggest evidence of the defendant’s prior violent behavior
through the cross-examination of a defense mitigation
witness thereby denymg the appellant an unbiased hearing
as guaranteed by the Eighth and Fourteenth Amendments
of the United States Constitution.”

XIII

“Prosecutorial misconduct during the penalty phase
argument denied appellant an unbiased hearing in
violation of the Eighth and Fourteenth Amendments to
the United States Constitution and Art. I Sections 9 and
16 of the Ohio Constitution.”

XIv

“The trial court abused his discretion by not striking
from the pre-sentence investigation information that was
irrelevant to the sentencing phase of trial thereby denying
the appeltant a fair sentencing hearing as required by the
Eighth and Fourteenth Amendments of the United States
Constitution.”

XV

“The trial court and the prosccutor's imstructing of
the jury that their decision in the penalty phase
is a recommendation is a violation of the Eighth
and Fourteenth Amendments of the United States
Constitution and Article T Sections 9, 10 and 16 of the
QOhio Constitution.”

XVI

“The trial court erroneously instructed the jury during
the penalty phase to exclude all consideration of mercy,

1
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compassion or symepathy in its sentencing deliberations in
violation of the United States and Ohio Constitutions.”

XVIL
“The trial court erred by convicting appellanit of a
specification which duplicated an element of the principle
offense and thereby deprived appellant of his rights

to due process of .law and against cruel and unusual
punishment.”

Footnotes
1 See Appendix.

XVIII

*17 “Imposition of the death sentence violates the Sixth,
Fighth and Fourteenth Amendments to the United States
Constitution and Art. I Sections 2, 9, 10 and 16 of the Ohio
Constitution.” :

All Citations

Not Reported in'N.E.,Zd, 1989 WL 117434
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1989 WL 117432
Only the Westlaw citation is currently available.

CHECK OHIO SUPREME COURT RULES
FOR REPORTING OF OPINIONS AND
WEIGHT OF LEGAL AUTHORITY.

Court of Appeals of Ohio, Eighth
District, Cuyahoga County.

STATE. of Ohio, Plaintiff-Appellee,
Cow.
Andre L. JACKSON, Defendant-Appellant.

No. 55758.

!
Oct. 5, 19809.

Criminal appeal from Common Pleas Court Case No.
CR-221195. E

Attorneys and Law Firms

John T. Corrigan, Cuyahoga. County Prosecutor by John
Ricotta, Assistant Prosecutor, Cleveland, for plaintiff-
appellee.

Thomas G. Kelley, Cleveland, for defendant-appellant.

SUPPLEMENTAL JOURNAL ENTRY and
APPELLATE REVIEW OF DEATII SENTENCE

McMANAMON, Chief Judge.

*1 This court certifies it independently weighed the

evidence in the record, and reviewed the judgment and -

sentence of death as required by R.C. 2929.05(A). We
hold the evidence supports the jury's finding that Andre
Jackson, as the principal offender, killed Emily Zak during
the course of an aggravated robbery. See R.C. 2929.04(A)
(7). We also find the trial judge properly weighed the

aggravating circumstance of aggravated robbery and the

- mitigating factors as presented.

The record demonstrates Jackson committed a brutal
and senseless murder of an elderly woman in his effort
to steal a cash register and its conterits. Against this
aggravating circumstance we weigh the mitigating factors:
the nature and circumstarnces of the crime, the history, -

‘background and chardcier of the defendant and the

mitigating factors delineated in R.C. 2929.04(B)(1)-(7).
See State v. Post (1987), 32 Ohio St.3d 380, 394. We
find nothing in the nature and circumstances of Zak's
death to mitigate against the aggravating circumstance.
The defendant presented sparse evidence as to his history,
character or background. We assign little weight to the
character evidence offered by Carla Eltiot. The pre-
sentence report provides no mitigating evidence nor
did the testimony of Myrieckes. _We also assign no
weight to the R.C. 2929.04(B)(1)~(7) considerations: Zak
neither induced nor facilitated the crime; the defendant
was under no duress, coercion or strong provocation;
nothing in the record indicates the defendant suffered
any mental disease or defect; the defendant’s youth (21)
was not a factor nor did he lack a significant criminal
history. Independently weighing the evidence, we find
the aggravating circumstance outweighed any mitigating

factors.

The death sentence is neéither excessive nor

disproportionate to the penalty imposed in similar cases.

© See, e.g., State v. Williams (1986), 23 Ohio St.3d 16;

State v. Tyler (February 11, 1988), Cuyahoga App. No.
51696, unreporied. Finally, we kold the death sentence is
statutorially appropriate in this case.

KRUPANSKY and NAHRA, JT., concur.
All Citations

Not Reported in N.H.2d, 1989 WL 117432
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Ohio v, Jackson

Supreme Court of Ohio
October 17, 1990, Submitted ; January 9, 1991, Decided
No. 89-2128

Reporter
57 Ohio St. 3d 29 *; 565 N.E.2d 549 **; 1991 Ohio LEXIS 25 ***

THE STATE OF OHIO, APPELLEE, v. JACKSON, APPELLANT
Subsequent History: [***1] Rehearing Denied February 20, 1991. As Corrected.

Prior History: APPEAL from the Court of Appeals for Cuyahoga County, No. 55758.

State v. Jackson, 1989 Ohio App. LEXIS 5064 (Ohio Ct. App., Cuyahoga County, Oct. 5,
1989)

Disposition: Judgment affirmed.

Core Terms

murder, proposition of law, argues, robbery, arrest, sentencing, register, interrogation, trial
court, fingerprints, rights, trial judge, photographs, probability, admissions, prints, talk,
aggravating circumstances, presentence investigation, guilt, lesser included offense,
polygraph examination, cross-examination, circumstances, reinitiated, interview, residual
doubt, questioning, laundromat, mitigating

Case Summary

Procedural Posture

At trial, defendant was convicted by a jury of aggravated murder, aggravated robbery, and
the death penalty specification alleging murder in the course of aggravated robbery. The
trial court imposed the death penalty. The Court of Appeals for Cuyahoga County (Ohio)
affirmed the convictions and the death sentence. Defendant appealed.

Overview

On appeal, defendant argued that the State committed a Brady error by failing to disclose a
12-year-old witness whose testimony suggested that somecone other than defendant
committed the robbery. The court stated that Brady required a reasonable probability of a
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different outcome with the exculpatory evidence and concluded that there was no such
reasonable probability that the trial result would have been different. Next, defendant
argued that his Miranda rights and his right to counsel were violated by police
interrogation. Defendant told a detective that he better talk to a lawyer first. The next day,
defendant asked to speak to the police captain, who was unaware of defendant's request for
counsel, which was made to the detective. The court upheld the trial court's finding that
defendant's re-initiation of the police interview fell within the clear exception of the
Edwards rule. The court found no merit in defendant's remaining contentions, which
included challenges to taking of his fingerprints, exclusion of his testimony that he was
willing to take a polygraph exam, admissibility of gruesome photographs, and failure to
instruct the jury on lesser-included offenses.

Outcome
The court affirmed defendant's convictions and death sentence.

Syllabus

[¥*30] On June 25, 1987, at a laundromat in Euclid, Ohio, Emily Zak was found dead,
her head stuffed in a toilet. Following an intense investigation, police apprehended the
defendant, Andre L. Jackson, on September 4, 1987, and subsequently charged him with
aggravated murder with a death specification, and with aggravated robbery.

Emily Zak, age seventy-five, had worked for the laundromat owner, James Horton, since
1983. Zak, a meticulous attendant, started each day with a $ 100 change fund in the cash
register, and pinned the register keys to her smock. The laundromat had a variety of
vending machines, but patrons had to write down their names and phone numbers to get a
refund for money lost in faulty machines. Horton, after daily checking the blue note pad
kept for that purpose, would call any patron claiming a refund.

Although Zak went to the nearby Convenient Food Mart on June 25 at 9:30 a.m. for her
usual morning coffee, she did not go back at 11:45 a.m., as she normally would
have [**%2] done. According to one customer who left the laundromat that morning
around 11:00 a.m., or possibly even 11:30, Zak was still fine. Another customer went into
the laundromat around 11:30 a.m. to use the copy machine. He did not see anyone there
and left after three or four minutes.

Around 12:30 p.m., a bystander told a customer that the laundromat attendant was in the
bathroom with her head in the toilet. The customer went to the Convenient store and asked
the Convenient store owner to investigate. The owner went to the laundromat, searched
for Zak, entered the toilet stall, found her body, and notified the authorities.
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Police, responding to a 12:50 p.m. call, found Zak dead. She was on her knees, her face
and head pushed into the toilet up to her shoulders. Zak's blouse, smock, and
undergarments were in disarray. Her back showed a patterned bruise. A purse, makeup
kit, and eyeglass case were on the floor. Police secured the scene, took extensive
photographs, dusted for finger-prints, and searched for clues and witnesses. They found
that the cash register and register keys were missing.

Though police could not find the missing register, they did find the blue note pad
used [***3] to record requests for refunds. The top sheet had a note which said:

"Pete Johnson
"681-4957
"is aCH

Horton had checked on June 24 and found no note then; hence, he concluded this note was
written on Junc 25. Police tried to locate "Pete Johnson." Horton identified the cursive
writing "is ac" as written by Emily Zak. At trial, an expert document examiner testified
that the words "Pete Johnson" and "681-4957" were written by Jackson.

Zak died as a result of "crushing impact to the neck and trunk with multiple fractures.”" She
had a broken neck, skull fracture, fractured esophagus, and the third through tenth ribs
were fractured. The coroner estimated she had received at least four head impacts, one
very severe blow or crushing impact to the neck, three blows to the trunk, and another two
or three to the extremities. Her neck injuries were consistent with someone stepping on
her neck, and patterned bruises on her body were consistent with a shoe print. Other
injuries were of the type produced by a blunt object, such as a {ist.

Police continued investigating but because of the laundromat's cleanliness, they found few
prints. On [¥31] June 29, a fingerprint specialist found a latent palm [***4] print and
left index fingerprint very high and forward on the toilet stall's left wall. At trial, two
expert witnesses identified the prints as Jackson's.

On July 21, police found the register in a heavily wooded area, about one-fourth of a mile
from the laundromat and two hundred twenty paces from where Jackson lived. Next to the
register, police found two large plastic bags. One bag was similar to those the laundromat
sold. The other bag was similar to those used by the maintenance man at the apartment
complex where Jackson lived.

On the day police found the register, they coincidentally arrested Jackson for an unrelated
offense of receiving stolen property. At Jackson's request, Euclid detective Ted Schafer
helped Jackson secure a reduced bail bond. Jackson told Schafer, who was investigating
Zak's murder, that visitors to Jackson's apartment had discussed the Zak murder. One
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visitor had said that the murderer had to get rid of his shoes because the police had
footprints, and that the victim had a snotty attitude. Jackson promised to call Schafer if he
learned anything else about Zak's murder.

In late August, Schafer was attempling to locate a possible witness named
"Andre." [***§] When Jackson was pointed out to a police officer as "Andre," that officer
told Jackson to contact detectives investigating Zak's homicide. Jackson called Schafer the
next day, and they met.

When Schafer interviewed Jackson on September 4, Jackson was not a suspect, but
Schafer did drive Jackson to the police station to obtain a written statement. At the station,
Schafer realized that Jackson was the missing "Andre." Police Captain Patrick Newkirk, in
charge of Zak's murder investigation, joined Schafer in interviewing Jackson.

During this interview, Jackson claimed to have been in the laundromat only once. Jackson
asserted that everyone knew who killed Zak, but no one would say. Jackson also claimed
that he and several friends had been playing basketball, heard about the register's location,
ran to the woods, and searched the register for money but found only change. When
asked, Jackson said his fingerprints would be found on the cash register and on the nearby
plastic bags. In fact, police found no prints on the register or the bags. After this
admission, Newkirk ordered Jackson's arrest for tampering with evidence because Jackson
knew so much about the crime, e.g., the amount [***6] of money taken, exactly where the
register was found, and the presence of plastic bags.

After Jackson's arrest, a detective checked Jackson's palm print and fingerprint against the
latent prints from the toilet stall. He found them to be identical. Jackson, while in jail,
worrled about his mother's health, and contacted Newkirk on September 7. According to
Newkirk, Jackson admitted involvement but claimed he did not rob Zak alone. Jackson
refused to identify who was with him, saying he did not want to be a "snitch.” Nonetheless,
Jackson described the other robber. When asked why the old woman had to be killed,
Jackson replied, "I wasn't there at the end." Jackson asked Newkirk to explain what
"aggravated robbery and murder" meant. After Newkirk explained, Jackson told Newkirk
that the police, after they found the other robber, "would only be able to charge him
[Jackson] with maybe robbery or murder, but not aggravated murder."

Aside from his fingerprints, handwriting, [#32] and admissions, other evidence linked
Jackson to Zak's murder. Jackson was seen a few days after the murder carrying a trash
bag toward the park where the register was later found. Another witness recalled
seeing [***7] Jackson use the Convenient store telephone on the morning of the murder.

According to a laundromat customer, Jackson had demanded a dollar refund from Zak on
June 23, two days before the murder, asserting that he had lost a dollar in the change
machine. Zak told Jackson to write down his name and phone number and the laundromat
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owner would call him. Jackson cursed, called Zak names, and left without writing down
his name. '

At trial, Jackson denied killing or robbing Zak and relied on an alibi. Zak was killed
between 11:00 a.m. and 12:30 p.m. According to Jackson, he had stayed at his sister's
apartment on June 25 the entire morning. He lived there with his sister, Precious, her
boyfriend, Vincent Patton, and, at times, Jackson's girlfriend, Carla Elliott. Just after noon,
Jackson and Vincent left, caught a bus, picked up Vincent's mother's car, and drove to a
sales job interview at 1;00 p.m.

Precious Jackson testified that when she woke up around 10:30 a.m., Andre was in the
apartment and remained there until he left with Vincent just after 12:00. Carla Elliott also
testified that Andre stayed in the apartment until he left with Vincent. Vincent testified he
stayed with Jackson [***8] the entire afternoon after they left the apartment together.
Patton's mother corroborated that Vincent picked up her car around 12:30 that day, but she
did not see Jackson. Business records reflected that Jackson showed up at 1:00 p.m. for
the sales job interview. Vincent and Precious had made prior written statements to the
police about that morning that seriously contradicted their alibi testimony.

Jackson testified he had been in the laundromat eight to ten times and had used the toilet
there four or five times. He denied leaving his apartment that morning or being in the
laundromat on June 25. He denied writing the name Pete Johnson on a pad, or ever
confronting Zak about a refund. In his testimony, Jackson denied telling Newkirk he had
been involved in the robbery or that he had ever touched the register. Jackson proclaimed
his complete innocence.

The jury convicted Jackson of aggravated murder, aggravated robbery, and the death
penalty specification alleging murder in the course of aggravated robbery. After a
sentencing hearing, the jury recommended death, and the judge imposed the death penalty.
The court of appeals affirmed the convictions and death penalty.

The cause [**%9] is now before this court upon an appeal as of right.

Counsel: John T. Corrigan, prosecuting attorney, and Christa D. Brunst, for appellee.

Thomas J. Wagner, Kelley & Gill and Thomas G. Kelley, for appellant.

Judges: Moyer, C.J. Sweeney, Holmes, Douglas, Wright, H. Brown and Resnick, JJ.,
concur.

Opinion by: MOYER

Opinion
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[*554] We have reviewed Jackson's seventeen propositions of law, independently
assessed the evidence relating to the death sentence, balanced the aggravating
circumstance against possible mitigating factors, and evaluated the proportionality of the
sentence to those imposed in similar cases. As a result, we affirm the convictions and
sentence of death.

I

Exculpatory Evidence

In his first proposition of law, Jackson asserts the prosecution [*33] wviolated his
constitutional rights by failing to disclose crucial and material exculpatory evidence. The
state argues that Jackson failed to prove suppression of material exculpatory evidence
within the meaning of Brady v. Maryland (1963), 373 U.S. 83.

Just before the sentencing hearing, defense counsel discovered a twelve-year-old witness,
Terrence Myrieckes, who testified at the hearing that he had stopped outside the
laundromat around 11:15 or 10:30 am. on June 25. He looked in the laundromat's
window, [***10] noticed the cash register was not in its normal place, and saw Zak, alone,
standing near the bathroom door. Myrieckes saw a man other than Jackson, carrying a
white duffel bag over his shoulder, [#*S55] walk out of the laundromat and place the bag
in an automobile trunk. Myrieckes, who played basketball with Jackson, had earlier talked
with the police, but had not told them about the duffel bag.

During their extensive investigation, police assigned three detective teams and interviewed
hundreds of witnesses. Hence, Jackson does not argue the prosecutor personally knew
about Myrieckes or directly suppressed his evidence. However, Jackson argues Myrieckes'
testimony suggests someone other than Jackson committed the robbery. Jackson reasons
that if the register was missing, this tends to prove that the robbery and murder were not
connected.

In State v. Johnston (1988), 39 Ohio St. 3d 48, 529 N.E. 2d 898, we recognized that
suppressing material evidence favorable to an accused violates due process regardless of
the prosecutor's good or bad faith. See Bradv v. Marviand, supra.

State v. Johnston further held that:

"In determining whether the prosecution improperly suppressed evidence favorable to an
accused, such evidence shall be deemed material only if there is a reasonable [#*%%11]
probability that, had the evidence been disclosed to the defense, the result of the
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proceeding would have been different. A 'reasonable probability’ is a probability sufficient
to undermine confidence in the outcome. * * *" Jd. at paragraph five of the syllabus.

The Brady test, applied in Staie v. Johnsion, supra, is stringent. "The mere possibility that
an item of undisclosed information might have helped the defense, or might have affected
the outcome of the trial, does not establish 'materiality' in the constitutional sense." Unifed
States v. Agurs (1976), 427 U.S. 97, 109-110; see United States v. Bagley (1985), 473 U.S.
667. '

Brady requires a "reasonable probability" of a different outcome with the exculpatory
cvidence, that is, an undermined confidence in the trial result obtained without the
exculpatory evidence. United States v. Bagley, supra, at 682. The defense must prove a
Brady violation and denial of due process. Talamante v. Romero (C.A.10, 1980), 620 F.
2d 784; Monreoe v. Blackburn (C.A.5, 1979), 607 F. 2d 148. See, also, State v. Wickline
(1990), 50 Ohio St. 3d 114. 117, 552 N.E, 2d 913, 917.

In this case, there is no "reasonable probability”" that the trial result would have been
different. Confidence in the fairness of the trial is not undermined by Myrieckes' failure to
testify in the guilt phase. The jury considered his testimony in sentencing, and it made no
difference then. Myrieckes did see Zak alive after 11:00 a.m., but so did one of the
laundromat patrons, who testified at [¥¥*12] trial. The fact that an unknown man left the
laundromat, carrying a duffel bag, does not tend to prove he had a cash register in it. More
crucially, standing outside and [*34] looking into the laundromat, over the machines, and
noticing if a cash register was missing would be very difficult, as the photographs and
cross-cxamination proved.

Moreover, the evidence linked Jackson to both the robbery and the murder. Both the
robbery and murder occurred within a short time. Jackson knew the register's location and
the amount of money missing, and he admitted his fingerprints would be on the register.
The register keys had been taken from Zak's body. Plastic bags in Jackson's apartment
matched one found with the register, and Jackson was seen a few days after the murder
carrying a plastic bag towards the wooded area where police found the register. Also,
Jackson admitted complicity in the robbery. Neither logic nor other evidence supports
Jackson's speculation that the robbery and murder were unrelated events or that Jackson
may have killed Zak out of rage because Zak had not given him a refund two days carlier.

Additionally, the prosecution proved Jackson's guilt of the robbery and murder [**%13] by
abundant evidence: fingerprints, handwriting analysis, and his own admissions as well as
circumstantial evidence. The jury chose to reject Jackson's testimony and that of three alibi
witnesses; Myrieckes' [¥*556] testimony would have made no difference. As the United
States Supreme Court said in Unifed States v. Aguis, supra,at 112-113:
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"The proper standard of materiality must reflect our overriding concern with the justice of
the finding of guilt. * * * This means that the omission must be evaluated in the context of
the entire record. If there is no reasonable doubt about guilt whether or not the additional
evidence is considered, there is no justification for a new trial. [Footnotes omitted.]"

II

Improper Interrogation

In his second proposition of law, Jackson argues that Police Captain Newkirk violated his
Miranda rights and his right to counsel by questioning him after Jackson asked for an
attorney. The state argues that even though a suspect has ended interrogation by
requesting counsel, he may nonetheless reinitiate a police interview before counsel is
provided.

On September 5, Detective Schafer advised Jackson of his Miranda rights, and Jackson
said he wanted to think about it overnight before making a statement. On [*%%14]
September 6, Schafer again advised Jackson of his rights. Jackson waived his rights and
wrote out a statement. Then Jackson changed his mind, scratched his signature off the
waiver, and said, "I better talk to a lawyer first." Schafer stopped questioning Jackson and
returned him to his cell. Captain Newkirk was not present during this interview.

On September 7, Newkirk was working, but Detective Schafer was not. Around 5:00 p.m.,
right before quitting time on Labor Day, Newkirk received a jailer's message that Jackson
wanted to see him. Newkirk did not know that Jackson had asked for an attorney the day
before. Newkirk then talked with Jackson and advised him of his rights. According to
Newkirk’s typed notes of the meeting, which he read during his testimony, "Andre stated
that he understood his rights and was willing to talk to me about 'this' but he did not want
to sign the form or anything else." Jackson was worried about his mother's health and how
she was to be told of his arrest. Jackson wanted his mother to be with Precious when his
mother was told. Newkirk took notes during the interview and showed them to Jackson,
[*35] who agreed they were accurate; then the notes were [*#*18] typed into a memao.
During the interview, Jackson, while admitting complicity in the robbery, tried to focus
responsibility for the murder on an unnamed accomplice.

In Edwards v. Arizona (1981), 451 U.S. 477, the United States Supreme Court adopted a
bright-line test about interrogation after an accused has asked for a lawyer.

"E o [When an accused has invoked his right to have counsel present during custodial
interrogation, a valid waiver of that right cannot be established by showing only that he
responded to further police-initiated custodial interrogation * * *, * * * [Such] an accused
* % * is not subject to further interrogation by the authorities until counsel has been made
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available to him, unless the accused himself initiates further communication, exchanges, or
conversations with the police." Id. at 484-485.

Oregon v. Bradshaw (1983), 462 U.S. 1039, held that the Edwards rule was not violated
when the accused reinitiated police interrogation if there was a subsequent knowing and
intelligent waiver of counsel. In State v. Van Hook (1988), 39 Ohio St. 3d 256, 530 N.E.
2d 883, we found the Edwards rule satisfied by a knowing and intelligent waiver because
Van Hook had reinitiated interrogation:

"A suspect who has ended interrogation by requesting the assistance of counsel may
himself reinitiate the interrogation before counsel has [***16] been provided. * * *" State
v. Van Hook, supra, paragraph two of the syllabus; see, also, Smith v. lllinois (1984), 469
U.S. 9]; Annotation (1987), 83 L. Ed. 2d 1087.

Admittedly, Newkirk's ignorance of Jackson's prior request to see a lawyer [**557] does
not satisfy the Fdwards requirement. Arizona v. Roberson (1988), 486 U.S. 675, applied
the Edwards rule even though the policeman who reinitiated interrogation did so in an
unrelated investigation and did not know the suspect had previously requested counsel.

In this case, Jackson clearly understood his right not to talk to the police and exercised that
right on September 5 and 6. However, on September 7, Jackson freely chose to send for
Newkirk and start a conversation with him. Newkirk again advised Jackson fully of his
rights, and Jackson said he understood them. Newkirk did not threaten or force Jackson to
make any statement. Jackson wanted to talk about his mother, and he was willing to talk
about the murder investigation.

The evidence supports the conclusion that Jackson "evinced a willingness and a desire for
a gencralized discussion about the investigation." Oregon v. Bradshew, supra, at 1045-
1046. Hence, we uphold the trial court's finding that Jackson reinitiated a police interview
and that the clear exception in Edwards, for questioning reinitiated by a suspect, applies.
Further, Jackson knowingly [***17] and intelligently waived his right to have counsel
present and decided to talk freely with Newkirk. Oregon v. Bradshaw, supra; State v. Van
Hook, supra. See, also, Annotation (1990), 101 L. Ed. 2d 1017. Since the waiver issue is
factual, we defer "* * * to the judgment of the trial court that has had the benefit of hearing
the evidence and assessing the weight and credibility of testimony." Oregon v. Bradshaw,
supra, at 1051 (Powell, J., concurring).

I
Unlawful Fingerprinting

In his third proposition of law, Jackson argues that the police secured his fingerprints on
September 4 through an arrest, on a pretext, [*36] without probable cause. He argues that
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the finger and palm print evidence must be suppressed. The state argues probable cause
for the arrest and the inevitability of discovery.

Tackson relies on Davis v. Mississippi (1969), 394 U.S. 721, and Hayes v. Florida (1985),
470 U.S. 811, which held the Fourth Amendment applicable to involuntary investigatory
detention and to fingerprint evidence that police thereby unlawfully obtain.

Jackson's arguments lack merit. After arresting Jackson, police first compared his
fingerprints taken in July and already on file, not prints taken after the arrest, against the
murder scene latent prints. Moreover, police did not arrest Jackson on a pretext. Schafer
interviewed him initially as a witness, not a suspect, and then police arrested Jackson and
obtained [***18] his September fingerprints and his palm print after Jackson admitted that
police would find his prints on the cash register. With that admission, and Jackson's
display of knowledge about the crime, police had probable cause to arrest Jackson for
tampering with evidence.

Additionally, even if the September arrest is viewed as a pretext, police inevitably would
have arrested Jackson for murder and fingerprinted him. When police tentatively matched
Jackson's July fingerprints with the murder scene latent prints, following his admissions,
police had probable causec to arrest Jackson for murder in view of the unusual location of
the toilet stall prints. As the court of appeals ruled, "the arrest and second fingerprinting
were Inevitable." See Nix v. Williams (1984), 467 U.S. 431,

v
Opinions of Other Experts

In his fourth proposition of law, Jackson argues that the prosecutor improperly attempted
to convey to the jury the hearsay opinions of two other document examiners who did not
testify. The prosecutor did ask Steven Greene, a qualified documents examiner with the
Ohio Bureau of Criminal Identification and Investigation, about the opinions of the other
experts. [**538] However, the trial court correctly sustained defense counsel's [¥¥%19]

objections. Evid. R. 801(C). Therefore, the jury did not hear the substance of those other
opinions, nor were other examiners' written opinions entered into evidence.

Instead, Greene, who had testified in ninety other cases, expressed his own firm opinion
that Jackson's known handwriting exemplars matched the unknown printing on the blue
note pad police found at the crime scene.

Under the circumstances, no basis exists to speculate that the jury drew prejudicial
inferences from questions that the trial judge ordered not to be answered. Jackson's
counsel did not ask for the jury to be cautioned. No expert evidence contradicted Greene's
opinion testimony; hence, Jackson suffered no prejudice from the questions. The
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touchstone of analysis for due process violations "* * * is the fairness of the trial, not the
culpability of the prosecutor." Smith v. Phillips (1982), 455 U.S. 209, 219. The
Constitution does not guarantee an error-free, perfect trial. Uhnited States v. Hasting
(1983),461 U.S. 499, 508. Jackson's claim of prejudicial error lacks merit.

\Y

Polygraph Examination

Jackson asserts in his fifth proposition of law that the trial court erroneously refused to
permit Newkirk to be cross-examined about Jackson's asserted willingness to take a
polygraph examination. Jackson argues that he [***20] was entitled to attack [*37]
Newkirk's credibility because Newkirk's September 7 written summary did not refer to a
polygraph examination.

The subject of polygraph examinations is complex, confusing to the jury, and not relevant
to the issues at trial. Even if Jackson had successfully taken a polygraph examination, the
trial court could refuse to admit this evidence. State v. Jamison (1990), 49 Ohio St. 3d
182, 190, 552 N.E. 2d 180, 188. Although polygraph examination results may be admitted
for corroboration or impeachment, the parties must first jointly stipulate admissibility and
follow certain explicit conditions. State v. Souel (1978), 53 Ohio St. 2d 123, 7 0.0. 3d
207, 372 N.E. 2d 1318; State v. Levert (1979), 58 Ohio St. 2d 213, 12 O.0O. 3d 204, 389
N.E. 2d 848. If polygraph examination results were not admissible, the trial judge had no
reason to allow Jackson's asserted offer into evidence. See State v. Woodruff (1983), 10
Ohio App. 3d 326, 10 OBR 532, 462 N.E. 2d 457. Jackson's proposition of law lacks
merit.

V1

Written Summary of Interrogation

In proposition of law six, Jackson argues error because the trial judge permitted Newkirk
to read and submit to the jury his written summary of what Jackson said on September 7.
The state claims admissibility and waiver. However, the record shows Jackson's counsel
did object, and the trial court overruled the objection.

The trial judge's decision to allow Newkirk to read this summeary to the jury and to admit 1t
in evidence, [***21] over a defense objection, reflects error. Concededly, a witness may
read a recorded recollection to the jury if he "now has msufficient recollection to enable
him to testify fully and accurately.” Evid. R. 803(5). Even then, the recollection "may not
itself be received as an exhibit unless offered by an adverse party." Id. Here, the prosecutor
did not claim that Newkirk forgot, and Newkirk recalled details about the conversation.
Instead, the prosecutor asked that it be read "[i]n an effort to be consistent and accurate."
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Yet, the natural effect of reading the statement would be to improperly bolster Newkirk's
credibility.

However, we find this error harmless under the circumstances. The trial court could
properly admit into evidence, as an admission, what Jackson told Newkirk. Evid. R.
801(DXY2)(a). Jackson admitted complicity in the robbery of Zak, but he tried to shift
blame for the murder to an unnamed accomplice. Whether presented in the form of
Newkirk's memo or Newkirk answering questions, Jackson's admissions [**359]
devastated him in the eyes of the jury. The form of presentation was not crucial, and
Jackson suffered no prejudice.

VII
Gruesome Photographs

Jackson argues in his seventh proposition of law that certain [¥**22] gruesome
photographs were cumulative and that their prejudicial effect outweighed their probative
value. The state, disputing error, contends all photographs were noncumulative and highly
probative.

Under Evid. R. 403 and 611(A), admission of photographs is left to the sound discretion of
the trial court. Stafe v. Landrum (1990), 53 Ohio St. 3d 107, 121, 559 N.E. 2d 710, 726;
State v. Maurer (1984), 15 Ohio St. 3d 239, 264, 15 OBR 379, 401, 473 N.E. 2d 768, 791.
Nonrepetitive photographs in capital cases, even if gruesome, are admissible if relevant
and probative as long as the probative [*38] value of each photograph outweighs the

danger of material prejudice to an accused. See State v. Maurer, supra, paragraph seven of
the syllabus; State v. Morales (1987), 32 Ohio St. 3d 252, 257, 513 N.E. 2d 267, 273.

The coroner described the nature and extent of Zak's injuries, including the number of
blows the assailant inflicted and the type of force used. The coroner's photographs
illustrated his testimony. Other photos, depicting Zak's body at the scene, illustrated police
testimony. All the disputed photos helped to establish the assailant's intent, an issue on
which the prosecution had the burden of proof. The recurring pattern in the bruises,
prominent in the photos, was highly relevant. In July, Jackson said the murderer had to get
rid of his shoes because the police had footprints. At trial, Jackson claimed that he had
thrown away a pair of [**%23] tennis shoes in May that he had just purchased in April.
Zak's injuries, resulting from crushing impacts to her neck and trunk, as if she had been
stepped on, also helped to explain why Jackson's fingerprint and palm print were located
so high on the toilet stall wall.

The trial judge carefully considered all offered photographs and excluded several from
evidence. The photographs that he admitted, illustrative of testimony, were relevant and
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probative on disputed issues and not cumulative. Jackson has failed to prove that the trial
judge abused his discretion. Siate v. Morales, supra.

VIII
Sufficiency of Evidence

In proposition of law eight, Jackson argues that the prosecution did not prove that the
murder and robbery were related. He contends that he could have simply taken the register
as an afterthought to killing Zak.

However, direct evidence of a fact is not required, and circumstantial evidence may be
more certain, satisfying, and persuasive than direct evidence. Michalic v. Cleveland
Tankers, Inc. (1960), 364 U.S. 325, at 330. Intent can be proved from underlying facts and
circumstances. State v. Johnson (1978), 56 Ohio St. 2d 35, 38, 10 ©.0. 3d 78, 80, 381
N.E. 2d 637, 640. Even murder convictions can rest solely on circumstantial evidence.
State v. Nicely (1988), 39 Ohio St. 3d 147, 150, 529 N.E. 2d 1236, 1238.

From the evidence, the jury concluded that Jackson intended to rob or had robbed Zak
when he killed her. [*%%24] Jackson's intent is evident from his pretrial admissions and
the physical evidence. Zak's purse and its contents were on the floor. Desk drawers were
pulled out, evidencing ransacking. Not only was the register missing, but so were the
register keys that had been pinned to Zak's smock. The robbery and murder were clearly
related and the prosecution proved the death penalty specification and the robbery charge.
See discussion in Part L.

IX
Lesser Included Offense

Jackson argues in proposition of law nine that the trial court erred in not instructing on
murder as a lesser included offense. As Jackson points out, the death [**560] penalty is
not constitutionally imposed if a jury cannot consider a lesser included offense reasonably
raised by the evidence. Beck v. Alabama (1980), 447 U.S. 625; Hopper v. Evans (1982),
456 U.S. 605. As we have stated:

"Even though an offense may be statutorily defined as a lesser included offense of another,
a charge on such lesser included offense is required only where the evidence presented at
trial would reasonably support both an acquittal [*39] on the crime charged and a
conviction upon the lesser included offense. * * *" State v, Thomas (1988), 40 Ohio St. 3d
213, 533 N.E. 2d 286, paragraph two of the syllabus.

Contrary to Jackson's claim, the evidence does not reasonably suggest that [**%25] he
killed Zak but did not rob her. The evidence, including his admissions, his knowledge
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about the register and money taken, linked Jackson to both the robbery and the murder,
and his intent to rob was clearly apparent from the physical evidence. See the discussion
in Parts I and VIII. The evidence does not reasonably support acquittal on the felony-
murder and conviction for murder alone; hence, the evidence does not satisfy the test for a
lesser included offense. State v. Thomas, supra; State v. Tyvler (1990), 50 Ohio St. 3d 24,
36,553 N.E. 2d 576, 591.

X
Other Acts as Impeachment

In proposition of law ten, Jackson claims the prosecutor improperly cross-examined Carla
Elliott, a defense witness in the sentencing phase, thereby depriving Jackson of his
constitutional rights. On direct examination, Carla told the jury Jackson was friendly, "the
sweetest person” you could ever meet, who never struck her or anyone else and would
"always walk away" from their arguments. On cross-examination, she agreed Jackson was
"a peaceful, loving person," who was nonviolent. The prosecutor then asked her if she
knew that Jackson had assaulted and robbed three older women in 1983 and assaulted
another woman in 1985. Elliott replied that knowledge of these assaults would not
change [*%*26] her opinion about Jackson's character.

Under Evid. R. 405(A), "inquiry is allowable into relevant specific instances of conduct,"
on cross-examination, to challenge the opinion of a character witness. See State v. Broom
(1988), 40 Ohio St. 3d 277, 290, 533 N.E. 2d 682, 697; State v. Sims (1981), 3 Ohio App.
3d 321, 3 OBR 375, 445 N.E. 2d 235. In the sentencing phase of a capital case, the state
can rebut an accused's character evidence, since R.C. 2929.04(B) requires that a
defendant's history, character, and background be considered in sentencing. State v. Clark
(1988), 38 Ohio St. 3d 252, 254, 527 N.E. 2d 844, 848. See, also, State v. DePew (1988),
38 Ohio St. 3d 275, 528 N.E. 2d 542. In this case, Carla's characterization of Jackson as
sweet, gentle, and nonviolent opened the door for cross-examination about specific
instances of conduct sharply at variance with her opinion testimony. Thus, Jackson's claim
of error fails.

X1

Prosecution's Sentencing Argument

In proposition of law eleven, Jackson asserts that the prosecutor, by remarks in argument,
prejudiced Jackson's fair trial rights. The state denies error or prejudice and argues that
Jackson failed to preserve error by not objecting. See Siafe v. DeNicola (1955), 163 Ohio
St. 140, 56 O.0. 185, 126 N.E. 2d 62, paragraph three of the syllabus.
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We find no manifest miscarriage of justice under the plain error rule. See Crim. R. 52(B);
State v. Long (1978), 53 Ohio St. 2d 91, 7 0.0. 3d 178, 372 N.E. 2d 804, paragraph three
of the syllabus. In argument, the prosecutor did improperly refer to aggravating
"circumstances" although only one aggravating circumstance existed. [¥%%27] He said he
was irked by Jackson's lack of compassion and remorse. The prosecutor also asserted that
the nature and circumstances of the offense were "what really warrants * * * the death
penalty,” but this arguably only explained [¥40] why [**561] they were not mitigating.
Moreover, the trial judge correctly instructed the jury on the aggravating circumstance and
that only one existed. See Staile v. Johnson (1989), 46 Ohio St. 3d 96, 103, 545 N.E. 2d
636, 643.

According to the prosecutor, Jackson lacked courage to admit guilt, and made an unsworn
statement, thereby avoiding cross-examination. The prosecutor's comment did extend
~beyond the guidelines for comment on unsworn statements in Stafe v. DePew, supra,
paragraph two of the syllabus. The prosecutor also said defense counsel attempted to
"throw a monkey wrench or red herring" into the proceedings by transferring guilt to the
Jury, and was "mealy-mouthing." Although unprofessional, these comments were scarcely
crucial.

Moreover, reversal cannot be premised on every intemperate remark by counsel. Stafe v.
Maurer, supra, at 267, 15 OBR at 403, 473 N.E. 2d at 793. Some latitude is granted to
both parties in closing argument. Stafe v. Byrd (1987), 32 Ohio St. 3d 79, 82, 512 N.E. 2d
611, 616. Viewed in its entirety, the closing argument did not deny Jackson a fair trial.

XII
Presentence Investigation

In proposition of law twelve, Jackson argues that the trial judge [***28] abused his
discretion by not striking material from the presentence investigation. That report referred
to pending charges of forgery, uttering, robbery, and receiving stolen property and also
referred to prior arrests for attempted rape and kidnapping. Jackson does not dispute the
accuracy of the report, only its relevancy.

However, we hold that the trial judge did not err. An accused who asks for a presentence
investigation cannot complain of its submission to the jury. State v. Esparza (1988), 39
Ohio St. 3d 8, 10, 529 N.E. 2d 192, 195. Accurate information on pending charges can be
included i a presentence investigation. State v. Greer (1988), 39 Ohio St, 3d 236, 253,
530 N.E. 2d 382, 402. Arrests are a part of an accused's social history and are properly
included in a presentence investigation. State v. Hutton (1990), 53 Ohio St. 3d 36, 559
N.E. 2d 432, paragraph one of the syllabus; State v. Cooey (1989), 46 Ohio St. 3d 20, 35,
544 N.E. 2d 895, 914. See, also, State v. Greer, supra, paragraph four of the syllabus.
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X1

Sentencing Instructions

In his thirteenth proposition of law, Jackson asserts that the trial court improperly
instructed the jury to exclude consideration of sympathy, thereby violating his
constitutional rights. However, we have rejected similar arguments. Stafe v. Jenkins
(1984), 15 Ohio St. 3d 164, 15 OBR 311, 473 N.E. 2d 264, paragraph three of the syllabus;
State v. Landrum, supra, at 123, 559 N.E. 2d at 728. See, also, California v. Brown (1987),
479 U.S. 538; Saffle v. Parks (1990), 494 U.S , 108 L. Ed. 2d 415,110 S. Ct. 1257.

In proposition of law fourteen, Jackson contends that the trial judge erred when he
instructed the jury that its recommendation [¥*%*29] was not binding, citing Caldwell v.
Mississippi (1985), 472 U.S. 320. However, to establish a violation of the rule in Caldwell,
a defendant must show that the jury instructions were inaccurate. Dugger v. Adams
(1989), 489 U.S. 401. The instruction given was accurate, and the trial judge did not
commit prejudicial error. State v. Jenkins, supra, paragraph six of the syllabus; State v.
[*41] Hicks (1989). 43 Ohio St. 3d 72, 79-80, 538 N.E. 2d 1030, 1038-1039.

In proposition of law sixteen, Jackson argues that the trial court erred because it did not
instruct on residual doubt in the penalty phase. Jackson contends that the jury could not
have understood the significance of Myrieckes' testimony without this instruction. See our
discussion in Part I. In response, the state argues waiver, |

Jackson correctly argues that the trial jury may consider residual doubt in deciding a death
penalty case. State v. Gillard [**562] (1988). 40 Ohio St. 3d 226, 234, 533 N.E. 2d 272,
281; State v. Buell (1986), 22 Ohio St. 3d 124, 142, 22 OBR 203, 218-219, 489 N.E. 2d
795, 811. However, Jackson waived any instructional deficiency by not requesting such an
instruction or objecting to its absence. Failing to object to a jury instruction waives any
error "unless, but for the error, the outcome of the trial clearly would have been
otherwise." State v. Underwood (1983), 3 Ohio St. 3d 12, 3 OBR 360, 444 N.E. 2d 1332,
syllabus, See, also, Crim. R. 52(B); State v. Long. supra; State v. Williams (1977). 51
Ohio St. 2d 112, 5 O.0. 3d 98, 364 N.E. 2d 1364, paragraph one of the syllabus. Jackson's
failure to raise the issue at the court of appeals also waived all but plain error. See Stafe v.
Williams, supra, paragraph two of the syllabus.

Here, no miscarriage [**#30] of justice, plain error, or material prejudice resulted from the
trial judge's failure to instruct on residual doubt. Even with such an instruction, the
outcome of the trial would not have been clearly different. Siafe v. Underwood, supra.
The jury could readily reconcile Myrieckes' testimony with Jackson's guilt. See the
discussion in Part I. Moreover, in an unsworn mitigation statement, Jackson continued to
profess innocence; hence the possible significance of Myrieckes' testimony was not lost on
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the jury. Instead, the jury by their recommendation of death continued to reject Jackson's
alibi defense and pleas of innocence.

X1V
Constitutionality

In his fifteenth proposition of law, Jackson challenges the constitutionality of Ohio's
felony-murder statute, asserting overbreadth and duplication between the aggravating
circumstances and the death penalty specifications. However, similar statutory schemes
have been held to constitutionally narrow the class of persons eligible for the death
penalty. See Lowenfield v. Phelps (1988), 484 U.S. 231. Moreover, we have previously
rejected these arguments. See State v. Jenkins, supra; Siate v. Henderson (1988). 39 Ohio
St. 3d 24, 528 N.E. 2d 1237, paragraph two of the syllabus.

In proposition of law seventeen, Jackson launches a multifaceted attack against the
constitutionality of Ohio's death [#**¥31] penalty statutes. We have previously rejected
these arguments. See Stafe v. Scott (1986), 26 Ohio St. 3d 92, 109, 26 OBR 79, 93-94., 497
N.E. 2d 535, 69; Staie v. Jenkins, supra, paragraph eight of the syllabus; State v. Poindexter
(1988), 36 Ohio St. 3d 1, 520 N.E. 2d 568.

XV

Sentencing

At the sentencing hearing, Jackson presented little evidence and relied principally upon
residual doubt. His girlfriend, Carla Elliott, testified that he was a sweet, loving person
who never abused her or anyone else. Yet Carla's opinion never faltered when she heard
Jackson previously had assaulted four women. Myrieckes' testimony could be reconciled
with Jackson's guilt.

[*42] In an unsworn statement, Jackson said little about his background. Although he
continued to assert his innocence, Jackson stated that he was not angry with the jury. He
said he hoped and prayed the police ultimately would find the persons responsible for this
crime. He did object to Newkirk's testimony on the ground that he never told Newkirk the
things that Newkirk said he did. Jackson said he felt sorry for the victim, her family, and
his own family, including Carla, who was going to have his baby. He said he would do the
best he could in prison.

The presentence investigation revealed Jackson, a high school graduate in good health, was
born in Florida on March 9, 1966. His parents divorced [*%%32] cleven years later. At
age twelve, a juvenile court adjudged him unruly. At seventeen, the juvenile court
commifted him to the Department of Youth Services for aggravated robbery and carrying a
concealed weapon. At nineteen, he was sentenced to a reformatory for possession of
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criminal [**563] tools, gross sexual imposition, and attempted grand theft of a motor
vehicle. Pending charges, noted earlier, involved forgery and receiving stolen property.
Jackson denied use of drugs or excessive alcohol. When arrested in September 1987, he
worked in a restaurant.

We find the evidence fully supports the single aggravating circumstance that Jackson, as a
principal offender or with prior calculation and design, purposefully killed Zak during an
aggravated robbery. In contrast with the proved aggravating circumstance, the trial court
and court of appeals found no mitigating factors.

After independently assessing the evidence, the only evident mitigating factor is Jackson's
age of twenty-one at the time of the offense. We find nothing in the nature and
circumstances of the offense to be mitigating. Zak suffered being beaten to death, with
multiple fractures, and then Jackson ignominiously stuffed [¥**33] her head into a toilet.
Jackson's history, character, and background offer nothing in mitigation aside from his age.
Carla Elliott's testimony was of little value. Jackson chose to tell the jury very little about
himself; and what we know from the presentence investigation does not suggest
extenuation,

Under R.C. 2929.04(B), the statutory mitigating factors offer little assistance to Jackson.
No evidence shows Zak induced the offense, R.C. 2929.04(B)(1), or that Jackson acted
under "duress, coercion, or strong provocation,” R.C. 2929.04(B)2). The psychiatric
report failed to suggest any mental disease or defect, R.C. 2929.04(B)(3). The specified
factor, "youth of the offender,” R.C. 2929.04(B)(4), applies and we give it some weight.
Jackson's prior record, reflected in the presentence investigation, negates applying R.C.
2929.04(BX}5). Jackson did say on September 7, in talking with Police Captain Newkirk,
that someone else involved in the robbery killed Zak. However, our view of the evidence
negates applying R.C. 2929.04(B)(6). At trial, Jackson and his counsel relied on residual
doubt as their principal mitigating factor. Although residual doubt does qualify as a
significant "other factor,” we choose to give it no weight under the circumstances of this
case. See R.C. 2929.04(BY(7); State v. Apanovitch (1987), 33 Ohio St. 3d 19, 29, 514 N.E.
2d 394, 405 (H. Brown, J., separate [***34] opinion).

We conclude, after independently weighing the proved aggravating circumstance against
mitigating factors, that the aggravating circumstance [*43] outweighs mitigation beyond
a reasonable doubt. Further, we conclude that death is an appropriate and proportionate
penalty when this case is compared with other robbery-murder cases. See State v. Lol
(1990), 51 Ohio St. 3d 160, 555 N.E. 2d 293: State v. Jamison, supra; State v. Van Hook,
supra; State v. Greer, supra.

Accordingly, appellant's convictions and sentence of death are affirmed.
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Judgment affirmed.
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JOURNAL ENTRY AND OPINION
JAMES D. SWEENEY, Presiding Judge.

*1 Defendant-appellant Andre Jackson was convicted
of aggravated murder, in violation of R.C. 2903, 11 with
an aggravated robbery spec1ﬁcat10n and of aggravated
robbery in violation of R.C. 2911.01. The appellant was
sentenced to die in the electric chair; his convictions
were affirmed on direct appeal both to this court and to
the Ohio Supreme Court. State v. Jackson {October 5,
1989), Cuyahoga App. No. 55758, unreported; State v.
Jackson (1991), 57 Ohio St.3d 29. The appellant's Writ
of Certiorari was denied by the United States Supreme
Court.

On June 23, 1992, the appellant filed a motion for post-
conviction' relief pursuant to R.C. 2953.21. On July 7,

"1992, the State filed a motion for leave to file instanter and
motion to dismiss petition to vacate or set aside sentence.
On July 14, 1992, the trial court granted the State's motion
for leave to file instanter and the motion to dismiss, and
ordered the State to file proposed findings of fact and
conclusions of law. These findings of fact and conclusions
of law were submitted and approved on October 28, 1992.
Notice was mailed on October 29, 1992, No appeal was
filed.

On October 16, 1992, the appellant delivered his second
motion for post-conviction relief to the clerk's office, and
it was filed on November 6, 1992. On November 4, 1992,
the State filed a motion to dismiss the second motion for
post-conviction relief. The State filed proposed findings
of fact and conclusions of law on November 30, 1992;

~ the motion was granted and the findings of fact and

conclusions of law were approved on December 7, 1992.
"Notice was mailed on December 11, 1992. No appeal was
filed.

On October 12, 1993, the appéllant filed a motion for relief
from judgment pursuant to Civ.R. 60{A). Although the
State filed no responsc,' the court denied the motion on
October 18, 1993, and_m‘ailed notice on October 20, 1993.
On March 16, 1994, well past the thirty days permitted in
_App R.4, the appellant filed his appeal from the decision,
appellate case number 67025,

On May 11, 1994, the appellant filed a second motion
for relief from judgment pursuant to Civ.R. 60(A}B)(5).
On June 15, 1994, the State filed a motion to dismiss
the motion for rehef which the trial court granted on
TJune 20, 1994. On June 23, 1994, the appellant filed a
motion to strike the State's motion as untimely, and in the
alternative, a briefin opposition to the motion to dismiss.
Notice of the court's decision was mailed on June 28, 1994,

On September 8, 1994, the appellant filed his third motion
for relief from judgment. On September 23, 1994, the State
filed a motion to dismiss the third motion for relief from
judgment, which the trial court granted on September 30,
1994, On October 3, 1994, the appellant filed a brief in -
opposition to the motion to dismiss. Notice of the court's
decision was mailed on October 7, 1994.

On September 12, 1994, the appellant filed his second
appeal; appellate case number 67876. The appellant
appealed the June 20, 1994 decision of the trial court

WESTLAW

® 2018 Thomson Reutars. No vla&m to original 1S, Governmant Wczrks |

APPENDIX H

A-48



State v. Jackson, Not Reported in N.E.2d (1995)

which granted the State's motion to dismiss the _secc_md
motion for relief from judgment. On October 27, 1994,
the appellant filed his third appeal, appellate case number
68085. This appeal is from the order of September 30,
1994, which dismissed the third motion for relief from
judgment. '

*2 In essence, the appellant has filed two motions for
pOst—conviction relief, neither one of which was timely
appealed. Although the appellant filed three motions for
relief from judgment, only the third motion was timely
appealed.

On Novermber 14, 1994, this court consolidated the
appellant's appeals.

The appellant has set forth ten assignments of error.

The first assignment of error:

I

THE TRIAL COURT ERRED IN DENYING MR.
JACKSON'S RULE 60 MOTION.

The appellant asserts that the trial court erred in denying
both of the motions for post-conviction relief and the
three motions for relief from judgment because the clerk of
court failed to serve him with the final orders as required
under Atkinson v. Grumman (1988), 37 Ohio St.3d 80. The
appellant states that all three of the motions for relief from
Jjudgment raise theissue of the lack of notice from the clerk
of the court's rulings on the motions for post-conviction
- relief. The State argues that the mailing of the notice of
judgment was entered on the docket as to each motion.

As both parties point out, the Supteme Court determined
in Atkinson;, supra, that notice of a final appealable
judgment or order must be served upon a party who is
not in default; and that the docket must indicate that the
required service was made. The court also held that:

Once the clerk has served notice of
the entry and entered the appropriate
notation in the docket, the notice shall
be dgemed to have been served. The
failure of any party to receive such
notice shall not affect the validity of the
judgment or the running of the time for
appeal. .

As Supreme Court made clear, the alleged failure of any
party to receive actual noticé does not affect the validity
of the judgment or the running of the appeal time. See also
State v. Blount (August 26, 1993), Cuyahoga App. Nos.
65093, 65096, wareported.

In the case sub judice, the docket entdes clearly show that
notice was mailed on each final order issued by the trial
court. The appéllant merely argues that the notice was not
received. This issue was specifically decided in Azkinson,
supra, and the appellant's argument is not-well taken.

Tt is noteworthy that where the clerk has failed to provide
notice to a party within the three days permitted by Civ.R.
58(B), the running of the time for appeal is governed by
App.R. 4(A). The appellate rule provides that an appeal
may be filed within thirty days of the service of the notice
.of judgment.

Since the appellant failed to comply with-the mandates

" in App.R. 4in case numbers 67025 and 67876, this court

lacks -jurisdiction to review the common pleas court's
judgment. McCann v. Lakewood (1994), 95 Ohio App.3d
226, 235. Appellate case nuﬁ_lbe'rs _67025 and 67876 are
therefore both dismissed.

The only notice of appeal which was timely filed was the
third, appellate case number 68085. Although the third
appeal was timely filed, the trial court did not abuse its
discretion in denying the appellant's third motion for relief
from judgment. In McCanp, supra, this court held:

“3 An appellate court will not reverse a trial court’s grant
or denial of a Civ.R. 60(B) motion absent an abuse of
discretion. GTE dutornatic Elec. v. ARC Industries (1976),
47 Ohio St.2d 146, 1 0.0.3d 86, 351 N.E.2d 113; Carizso-
Ciresi, Inc. v. Lohman (1983), 5 Ohio St.3d 64, 5 OBR 120,
448 N.E.2d 1365; Griffey v. Rajan (1987), 33 Ohio St.3d
75, 514 N.E.2d 1122. A movani must satisfy all three of
the following in order to prevail on a Civ.R. 60(B) motion:

“(1) the party has ameritorious defense or claim to present
if relief is granted;

“(2) the party is entitled to relief pursuant to one of the
reasons stated in Civ.R. 60(B)(1) through (5); and
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“(3) the motion must be made within a reasonable time
and, with respect to Civ.R. 60(B)(1}, (2) and (3), not more
than one year after the judgment, order or proceeding was
entered or taken.” GTE, supra; Colley v. Bazell (1980), 64
Ohio St.2d 243, 18 0.0.3d 442, 416 N.E.2d 605; Caruso-
Ciresi, supra; Argo Plastic Products Co. v. Cleveland
(1984), 15 Ohio St.3d 389, 15 OBR 505, 474 N.E.2d 328;

Griffey, supra; Volodkewck v. Volodkevich (1988), 35 Ohio
St.3d 152, 518 N.E.2d 1208; Rose Chevrolet, Inc. v. Adams
(1988}, 36 Ohio St.3d 17, 520 N.E.2d 564; Whitt v. Bennett
(1992), 82 Ohio App.3d 792, 613 N.E.2d 667; Katko v.
Modic (1993), 85 Ohio App.3d 834, 621 N.E.2d 809.

judgment. The appellant was not prejudiced by the trial
court's failure to await a response to the State's brief in
opposition. '

Next, the appellant argues that the court failed to serve
him notice that his August 24, 1992 motion to submit
proposed {indings of fact and conclusions of law had been
granted. The court prov1ded the appellant with notice of
all final Judgments or orders as required under 4tkinson,

supra, and by Civ.R. 58.

*4 The appellant's second assignment of error is

: overruled.

The appellant has failed to demonstrate any meritorious
defense in the third motion for relief from Judgment As
its basis, the motion merely restates the appellant's belief
that the trial court failed to serve the appellant with notice
of the final judgments issued by the court on the motions
for post-conviction relief. As stated previously, the docket
clearly reflects that notice was indeed served upon the
appellant. The appellant has failed to demonstrate any
abuse of discretion committed by the trial court.

The first assigximent of error is overruled.

The second assignment of error:

I

THE TRIAL COURT ERRED WHEN IT FAILED
TO APPLY LOCAL RULE 11.

The appellant argues that the court erred in-fa.iﬁng to
permit him sufficient time as allowed under Loc.R. 11(C)
to respond to the motion to dismiss filed by the State in
response to the second motion for relief from judgment.

The record shows that the State opposed the appellant's
second motion for relief from judgment with a pleading
captioned as a motion to dismiss. Nonetheless, courts
in general refuse to place form over substance. See
Mills v. Mills (September 21, 1990); Montgomery County
App. No. 12100, urireported; and foothote | of State v.
Bailey (November 2, 1989), Cuyahoga App. No. 56167,
unreported.

It is clear that the State’s motion to dismiss was, in
fact, a brief in opposition to the motion for relief from

The third, fourth, fifth, sixth, seventh, eighth, and ninth
assignments of error:

11

THE TRIAL COURT ERRED IN DISMISSING
MR. JACKSON'S POST-CONVICTION PETITIONS
WITHOUT RULING ON MR. JACKSON'S
REQUEST FOR DISCOVERY

v

THE COURT ERRED WHEN IT DISMISSED
MR. JACKSON'S ORIGINAL AND SECOND
POST-CONVICTION PETITIONS BECAUSE THE
COMPLETE RECORD OF THE CASE WAS NOT
BEFORE THE COURT.

v

‘THE TRIAL COURT ERRED BY ADOPTING
THE STATE'S FINDINGS OF FACT AND
CONCLUSIONS OF LAW WITHOUT

FIRST PERMITTING MR. JACKSON THE
OPPORTUNITY TO RESPOND TO THE STATE'S
PROPOSED FINDINGS,

VI

THE TRIAL COURT ERRED BY ADOPTING
VERBATIM THE STATE'S FINDINGS OF FACT
AND CONCLUSIONS OF LAW WITHOUT
ENGAGING IN INDEPENDENT REVIEW OF
THE RECORDS, FILES AND MATERIALS IN MR.
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JACKSON'S SUCCESSOR POST-CONVICTION
PETITION.

VIl

THE TRIAL COURT ERRED WHEN IT GRANTED

THE STATE'S MOTION TO DISMISS BECAUSE
ALL OF MR. JACKSON'S CLAIMS IN BOTH
POST-CONVICTION PETITIONS SET FORTH A
CONSTITUTIONAL VIOLATION UPON WHICH
RELIEF SHOULD HAVE BEEN GRANTED.

VIII

THE TRIAL COURT ERRED IN GRANTING THE
STATE'S MOTION TO DISMISS BECAUSE THE
AFFIRMATIVE DEFENSE OF RES JUDICATA
WAS IMPROPERLY RAISED AND THE TRIAL
COURT'S FINDINGS AS TO RES JUDICATA
WERE NOT SUPPORTED BY THE RECORD
BEFORE THE TRIAL COURT.

X

- THE TRIAL COURT ERRED WHEN IT
DISMISSED MR. JACKSON'S POST-CONVICTION
PETITIONS WITHOUT HEARINGS BECAUSE
THE CLAIMS WERE SUPPORTED BY EVIDENCE
DEHORS THE RECORD AND OTHER CLAMS
(SIC) RAISED INEFFECTIVENESS WHICH
COULD NOT HAVE BEEN LITIGATED ON
DIRECT APPEAL. '

As the state correctly points out, each of these assignments
of error attempt to raise issues which should have been
raised upon a direct appeal from the motions for post-
conviction relief. The requirements of AppR. 4 are
jurisdictional, and this court is without jurisdiction to
review the trial court decision. McCanr, supra; Moldovan
v, Cuyahoga County Welfare Dept. (1986), 25 Ohio St.3d
293 :

The appellant’s third, fourth, fifth, sixth, seventh, eighth,
and ninth assignments of error are overruled.

‘The appeliant's tenth assignment of error:

THE COURT HAS DENIED APPELLANT ANDRE
JACKSON THE OPPORTUNITY TO FILE AN
ADEQUATE BRIEF, THEREFORE DEPRIVING
HIM OF DUE PROCESS OF LAW UNDER THE

"FOURTEENTH AMENDMENT.

The appellant argues that the limit on number of pages
imposed by this court on an appellate brief is a denial
of due process. Assuming, arguendo, that this court has
jurisdiction to rule on this assignment of error, it is worthy
of note that the Supreme Court has held that succinctness
of argument is a beneficial trait in the art of appellate
advocacy. State v. Bonnell (1991), 61 Ohio St.3d 179, 186.
In the case sub judice, the appellant was not prejudiced
by the page limitation set by this court. The limitation
was reasonable, and it afforded the appellant ample
opportunity to concisely present all of his arguments.

#5 The tenth assignment of error is overruled.
Case numbers 67025 and 67876 are dismissed.
Judgment affirmed as to case number 68085,

It is ordered that appellee recover of appellant its costs

* herein taxed.

The court finds there were reasonable grounds for this
appeal.

It is ordered that a special mandate issue out of this court
directing the Common Pleas Court to carry this judgment
into execution. The defendant’s conviction having been
affirmed, any bail pending appeal is terminated. Case
remanded to the trial court for execution of sentence.

A certified copy of this entry shall constitute the mandate
pursuant to Rule 27 of the Rules of Appellate Procedure.

PATRICIA A. BLACKMON and NUGENT, JI,
concur. '

N.B. This entry is made pursuant to the third sentence
of Rule 22(D), Ohio Rules of Appellate Procedure. This
is an announcement of decision (see Rule 26). Ten (10)
days from the date hereof this document will be stamped
to indicate journalization, at which time it will become
the judgment and order of the court and time period for

" review will begin to run.
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All Citations

Not Reportod in N.E.2d, 1995 WL 371292

End of Document © 2018 Thomson Reuters. No claim fo original U.S. Government Works,
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Q Neutral

As of: August 31, 2018 6:48 PM Z

State v. Jackson

Supreme Court of Ohio
November 22, 1995, Decided
95-1579

Reporter
1995 Ohio LEXIS 2423 *; 74 Ohio St. 3d 1462; 656 N.E.2d 1298

State v. Jackson.

Subsequent History: [¥1] Motion for Reconsideration Denied December 20, 1995,
Reported at: 1995 Ohio LEXIS 2507.

Prior History: Cuyahoga County, Nos. 67025, 67876 and 68085.

Opinion

DISMISSAL, SUA SPONTE, NO SUBSTANTIAL CONSTITUTIONAL QUESTION
AND DISCRETIONARY APPEAL, IF APPLICABLE, NOT ALLOWED

End of Document
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0 Neutral

As of: August 31, 2018 6:49 PM Z
State v. Jackson

Supreme Court of Ohijo
December 20, 1995, Decided
95-1579

Reporter .
1995 Ohio LEXIS 2507 *; 74 Ohio St. 3d 1485; 657 N.E.2d 1378

State v. Jackson.

Prior History: [*1] Cuyahoga County, Nos. 67025, 67876 and 68085. Reported at 74
Ohio St. 3d 1462, N.E.2d

Original Opinion of November 22, 1995, Reported at: 1995 Ohio LEXIS 2423.

Judges: Wright, J., dissents.

Opinion

On motion for reconsideration. Motion denied.

Wright, J., dissents.

End of Document
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0 Neutral
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Jackson v. OQhio

Supreme Court of the United States
May 20, 1996, Decided
05-8421

Reporter
1996 U.S. LEXIS 3361 *; 517 U.S. 1214; 116 S. Ct. 1837; 134 L. Ed. 2d 940; 64 U.S.L..W. 3779

JACKSON, ANDRE v. OHIO

Prior History: [*1] Pelition for writ of certiorari to the Court of Appeals of Ohio,
Cuyahoga County, Reported at: 1995 Ohio App. LEXIS 2608.

Judges: Rehnquist, Stevens, O'Connor, Scalia, Kennedy, Souter, Thomas, Ginsburg,
Breyer.

Opinion

The petition for writ of certiorari is denied.

End of Document
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Jackson v. Anderson

United States District Court for the Northern District of Ohio, Eastern Division
May 9, 2001, Filed
CASE NO. 1:96CV794

Reporter
141 F. Supp. 2d 811 *; 2001 U.S. Dist. LEXIS 8972 **

ANDRE JACKSON, Petitioner, v. CARL ANDERSON, WARDEN, Respondent.
Disposition: [**1] Petitioner's Petition For Writ Of Habeas Corpus DENIED.

Core Terms

trial court, murder, sub-claim, death penalty, rights, AMENDMENTS, mitigating factors,
offender, mitigation, sentencing, jury instructions, aggravating circumstances, trial
counsel, GUARANTEED, jurors, penalty phase, proceedings, aggravated, photographs,
laundromat, guilt, aggravated robbery, state court, register, argues, residual doubt,
witnesses, set forth, asserts, jury's '

Case Summary

Procedural Posture ,

Petitioner was convicted of aggravated murder and aggravated robbery, and sentenced to
death by a jury in state court, After exhausting his direct appeals, petitioner sought a writ
of habeas corpus, alleging violations of the United States Constitution with regard to
admissions of evidence, exculpatory evidence, prosecutorial misconduct, jury instructions,
and Ohio's statutory death penalty scheme.

Overview

Petitioner was found guilty of murdering an elderly woman. Petitioner made several post-
conviction appeals. All were denied. Applying 28 U.S.C.S. § 2254(d)(1), the court held
that the state courts' rulings were not contrary to clearly established law. The court held
that petitioner failed to establish constitutional violations or prejudice such that he was
entitled to habeas relief with regard to numerous issues, including: an evidentiary hearing;
withholding exculpatory evidence; effective assistance of counsel; pre-trial identification;
incriminating statements; fingerprints taken after an arrest with probable cause;
confrontation of the supervisor of an expert; probative valuc of gruesome photographs;
admission of prior bad acts and hearsay evidence; prosecutorial misconduct; aggravating
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circumstances; voir dire errors; jury bias; jury consultant assistance; admission of victim
impact statement and prosecutor comments; residual doubt; deadlock and mitigating
evidence instructions; prosecutor's comments concerning the unsworn statement; pre-
sentencing psychological evaluation; sufficiency of evidence; Ohio's capital punishment
scheme; or post-conviction proceeding errors.

Outcome

Petition for writ of habeas corpus was denied. The court certified there was no basis upon
which to issue a certificate of appealability, and that an appeal from the decision could not
be taken in good faith.

‘Counsel: For Andre Jackson, Petitioner: Nathan A. Ray, Burdon & Merlitti, Akron, OH.
For Andre Jackson, Petitioner: Patricia A. Millhoff, Akron, OH.

For Carl Anderson, Respondent: Jon W. Ocbker, Michael L. Collyer, Office of the
Attorney General, State of Ohio, Cleveland, OH.

For Carl Anderson, Respondent: Matthew J. Lampke, Stephanie L. Watson, Office of the
Attorney General, State of Ohio, Columbus, OH.

Judges: PETER C. ECONOMUS, UNITED STATES DISTRICT JUDGE.
Opinion by: PETER C. ECONOMUS

Opinion

[*819] MEMORANDUM OPINION AND ORDER

This matter is before the Court upon the Petition for Writ of Habeas Corpus (Dkt.# 14)
("Petition") of Andre Jackson ("Jackson"). Jackson alleges 48 separate grounds for relief in
the Petition.

Also before the Court are Jackson's Memorandum in Support of the Application (Dkt.# 15)
("Memorandum"), Respondent's Return of Writ (Dkt# 34) ("ROW"), and Jackson's
Traverse (Dkt.# 45).

For the reasons which follow, the Petifion 1s DENIED.

I. INTRODUCTION

In 1983, Jackson was convicted by a jury in the Common Pleas Court of Cuyahoga
County, Ohio of aggravated murder and aggravated robbery. The [¥#2] Ohio Court of
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Appeals for the Eighth District later stated that "the record demonstrates Jackson
committed a brutal and senseless murder of an elderly woman in his effort to steal a cash
register and its contents." State v. Jackson, 1989 Ohio App. LEXIS 5017, *1, 1989 WL
117432 (Ohio App. 8 Dist) *1. The Court of Appeals found that the evidence supported the
jury's finding that Jackson was the principal offender in the crime, and that the sole
aggravating circumstance of the crime, the commission of the aggravated robbery,
outweighed the mitigating factors presented by Jackson. See id.

II. FACTUAL BACKGROUND

The Supreme Court of Ohio rendered the following binding factual findings with respect to
this case:

On June 25, 1987, at a laundromat in Euclid, Ohio, Emily Zak was found dead, her
head stuffed in a toilet. Following an intense investigation, police apprehended the
defendant, Andre L. Jackson, on September 4, 1987, and subsequently charged him
with aggravated murder with a death specification, and with aggravated
robbery. [*820]

Emily Zak, age seventy-five, had worked for the laundromat owner, James Horton,
since 1983. Zak, a meticulous attendant, started cach day with a [**3] $ 100 change
fund in the cash register, and pinned the register keys to her smock. The laundromat
had a variety of vending machines, but patrons had to write down their names and
phone numbers to get a refund for money lost in faulty machines. Horton, after daily
checking the blue note pad kept for that purpose, would call any patron claiming a
refund.

Although Zak went to the nearby Convenient Food Mart on June 25 at 9:30 a.m. for her
usual morning coffee, she did not go back at 11:45 a.m., as she normally would have
done. According to one customer who left the laundromat that morning around 11:00
a.m., or possibly even 11:30, Zak was still fine. Another customer went into the
laundromat around 11:30 a.m. to use the copy machine. He did not see anyone there
and left after three or four minutes.

Around 12:30 p.m., a bystander told a customer that the laundromat attendant was in
the bathroom with her head in the toilet. The customer went to the Convenient store
and asked the Convenient store owner to investigate. The owner went to the
laundromat, searched for Zak, entered the toilet stall, found her body, and notified the
authorities.

Police, responding to a 12:50 p.m. call, found [**4] Zak dead. She was on her knees,
her face and head pushed into the toilet up to her shoulders. Zak's blouse, smock, and
undergarments were in disarray. Her back showed a patterned bruise. A purse, makeup
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kit, and eyeglass case were on the floor. Police secured the scene, took extensive
photographs, dusted for finger-prints, and searched for clues and witnesses. They found
that the cash register and register keys were missing,

Though police could not find the missing register, they did find the blue note pad used
to record requests for refunds. The top sheet had a note which said:

"Pete Johnson

"681-4957

"is ac"

Horton had checked on June 24 and found no note then; hence, he concluded this note
was written on June 25. Police tried to locate "Pete Johnson." Horton identified the
cursive writing "is ac" as written by Emily Zak. At trial, an expert document examiner
testified that the words "Pete Johnson™ and "681-4957" were written by Jackson.

Zak died as a result of "crushing impact to the neck and trunk with multiple fractures."
She had a broken neck, skull fracture, fractured esophagus, and the third through tenth
ribs were fractured. The coroner estimated that she had received [*¥5] at least four
head impacts, one very severe blow or crushing impact to the neck, three blows to the
trunk, and another two or three to the extremities. Her neck injuries were consistent
with someone stepping on her neck, and patterned bruises on her body were consistent
with a shoe print. Other injuries were of the type produced by a blunt object, such as a
fist.

Police continued investigating but because of the laundromat's cleanliness, they found
few prints. On June 29, a fingerprint specialist found a latent palm print and left index
fingerprint very high and forward on the toilet stall's left wall. At trial, two expert
witnesses identified the prints as Jackson's.

On July 21, police found the register in a heavily wooded area, about one-fourth of a
mile from the laundromat and two hundred twenty paces from [*821] where Jackson
lived. Next to the register, police found two large plastic bags. One bag was similar to
those the laundromat sold. The other bag was similar to those used by the maintenance
man at the apartment complex where Jackson lived.

On the day police found the register, they coincidentally arrested Jackson for an
unrelated offense of receiving stolen property. At Jackson's [**6] request, Euclid
detective Ted Schafer helped Jackson secure a reduced bail bond. Jackson told Schafer,
who was investigating Zak's murder, that visitors to Jackson's apartment had discussed
the Zak murder. One visitor had said that the murderer had to get rid of his shoes
because the police had footprints, and that the victim had a snotty attitude. Jackson
promised to call Schafer if he learned anything else about Zak's murder.

In late August, Schafer was attempting to locate a possible witness named "Andre."
When Jackson was pointed out to a police officer as "Andre," that officer told Jackson
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to contact detectives investigating Zak's homicide. Jackson called Schafer the next day,
and they met.

When Schafer interviewed Jackson on September 4, Jackson was not a suspect, but
Schafer did drive Jackson to the police station to obtain a written statement. At the
station, Schafer realized that Jackson was the missing "Andre." Police Captain Patrick
Newkirk, in charge of Zak's murder investigation, joined Schafer in interviewing
Jackson.

During this interview, Jackson claimed to have been in the laundromat only once.
Jackson asserted that everyone knew who killed Zak, but no one would [¥*7] say.
Jackson also claimed that he and several friends had been playing basketball, heard
about the register's location, ran to the woods, and searched the register for money but
found only change. When asked, Jackson said his fingerprints would be found on the
cash register and on the nearby plastic bags. In fact, police found no prints on the
register or the bags. After this admission, Newkirk ordered Jackson's arrest for
tampering with evidence because Jackson knew so much about the crime, e.g., the
amount of money taken, exactly where the register was found, and the presence of
plastic bags.

After Jackson's arrest, a detective checked Jackson's palm print and fingerprint against
the latent prints from the toilet stall. He found them to be identical. Jackson, while in
jail, worried about his mother's health, and contacted Newkirk on September 7.
According to Newkirk, Jackson admitted involvement but claimed he did not rob Zak
alone. Jackson refused to identify who was with him, saying he did not want to be a
"snitch." Nonetheless, Jackson described the other robber. When asked why the old
woman had to be killed, Jackson replied, "I wasn't there at the end," Jackson asked
Newkirk [*#8] to explain what "aggravated robbery and murder" meant. After
Newkirk explained, Jackson told Newkirk that the police, after they found the other
robber, "would only be able to charge him [Jackson] with maybe robbery or murder,
but not aggravated murder."

Aside from his fingerprints, handwriting, and admissions, other evidence linked
Jackson to Zak's murder. Jackson was seen a few days after the murder carrying a trash
bag toward the park where the register was later found. Another witness recalled seeing
Jackson use the Convenient store telephone on the morning of the murder. [¥822]
According to a laundromat customer, Jackson had demanded a dollar refund from Zak
on June 23, two days before the murder, asserting that he had lost a dollar in the change
machine. Zak told Jackson to write down his name and phone number and the
laundromat owner would call him. Jackson cursed, called Zak names, and left without
writing down his name.
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At trial, Jackson denied killing or robbing Zak and relied on an alibi, Zak was killed
between 11:00 a.m. and 12:30 p.m. According to Jackson, he had stayed at his sister's
apartment on June 25 the entire morning. He lived there with his sister, Precious,
her [**9] boyfriend, Vincent Patton, and, at times, Jackson's girlfriend, Carla Elliott.
Just after noon, Jackson and Vincent left, caught a bus, picked up Vincent's mother's
car, and drove to a sales job interview at 1:00 p.m.

Precious Jackson testified that when she woke up around 10:30 a.m., Andre was in the
apartment and remained there until he left with Vincent just after 12:00. Carla Elliott
also testified that Andre stayed in the apartment until he left with Vincent. Vincent
testified he stayed with Jackson the entire afternoon after they left the apartment
together. Patton's mother corroborated that Vincent picked up her car around 12:30 that
day, but she did not see Jackson. Business records reflected that Jackson showed up at
1:00 p.m. for the sales job interview. Vincent and Precious had made prior written
statements to the police about that morning that seriously contradicted their alibi
testimony.

Jackson testified he had been in the laundromat eight to ten times and had used the
toilet there four or five times. He denied leaving his apartment that morning or being in
the laundromat on June 25. He denied writing the name Pete Johnson on a pad, or ever
confronting Zak about a refund. [*¥10] In his testimony, Jackson denied telling
Newkirk he had been involved in the robbery or that he had ever touched the register.
Jackson proclaimed his complete innocence.

State v. Jackson, 57 Ohio St. 3d 29, 30-32, 565 N.E.2d 549, 552-54 (1991).

The jury convicted Jackson of aggravated murder, aggravated robbery, and the death
penalty specifications alleging murder in the course of aggravated robbery. After a
sentencing hearing, the jury recommended death, and the judge imposed the death penalty.
565 N.E.2d at 554.

1. PROCEDURAL HISTORY

A. DIRECT APPEAL

In addition to the procedural history of this case set forth in the Factual Background supra,
the Court notes that on direct appeal the Eighth District affirmed Jackson's convictions and
sentences in all respects on October 5, 1989. See State v. Jackson, 1989 Ohio App. LEXIS
2064, 1989 WL 117434 (Ohio App. § Dist.). Subsequently, on January 9, 1991, the
Supreme Court of Ohio affirmed the decision of the Eighth District in all respects. See
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State v. Jackson, 57 Ohio St. 3d 29, 565 N.E.2d 549. Jackson's Motion for Rehearing was
denied by the Supreme Court on [**11] October 7, 1991.

On June 3, 1991, Jackson filed a certiorari petition in the United States Supreme Court,
which the Court denied on October 7, 1991. Jackson v. Ohio, 502 U.S. 835, 116 L. Ed. 2d
86, 112 8. Ct. 117 (1991).

B. FIRST AND SECOND POST-CONVICTION PETITIONS

On June 23, 1992, Jackson filed his first post-conviction petition in the Common Pleas
Court for Cuyahoga County (the "first Petition"). On October 28, 1992, the [*823] trial
court issued Findings of Fact and Conclusions of Law denying the first Petition. Jackson
failed to timely appeal the court's dismissal of the first Petition.

On October 16, 1992, Jackson filed a second post-conviction petition in the Common Pleas
Court for Cuyahoga County assigning the same fifty claims for relief contained in the first
Petition, plus twenty-one additional claims (the "second Petition"). On December 7, 1992,
the trial court issued Findings of Fact and Conclusions of Law dismissing the second
Petition. Jackson failed to timely appeal the court's dismissal of the second Petition.

Jackson then filed the first of three separate motions for relief from judgment pursuant to
Rule 60 on October 12, 1993. In this first [¥*¥12] motion, Jackson asked the trial court to
vacate and re-journalize the December 7, 1992, Order dismissing the second Petition. On
October 18, 1993, the trial court denied the first motion for relief.

On May 11, 1994, Jackson filed a second untimely motion for relief pursuant to Rule

60(B) in the trial court, in which he requested that the court vacate its October 12, 1993,

dismissal of the first Petition and its December 7, 1992, dismissal of the second Petition.

On June 20, 1994, the trial court granted the State's motion to dismiss Jackson's second
motion for relief from judgment.

On September 8, 1994, Jackson filed his third motion for relief from judgment in the trial
court. In this motion, Jackson asked for relief from the June 20, 1994, Order granting the
State's motion to dismiss the May 11, 1994, Motion for Relief from Order. On September
23, 1994, the State filed a motion to dismiss Jackson's third motion' for relief. On
September 30, 1994, the trial court granted the State's motion and dismissed Jackson's third
motion for relief from Order. On October 3, 1994, subsequent to the denial of his third
Rule 60(B) motion, Jackson filed a response to the State's motion to dismiss.

[**13] Jackson had filed untimely notices of appeal from the first and second Rule 60
motions, but he filed a timely notice of appeal from the third Rule 60 motion. The cases
were proceeding separately until November !4, 1994, when the Eighth District
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consolidated all three appeals. On June 22, 1995, the Eighth Disirict dismissed all claims
relating to Case Nos. 67025 and 67876 (the untimely appeals from the first two Rule 60
motions), and affirmed the denial of the third motion. The Eighth District cited Jackson's
failure to comply with App. R. 4 in holding that it lacked jurisdiction to review the
Judgments of the trial court. The Eighth District affirmed the trial court's decision in Case
No. 68085. The Eighth District also refused to address Jackson's post-conviction claims,
and held that Jackson should have appealed directly from the denial of the post-conviction
petitions. The Eighth District held that the failure of Jackson to so appeal deprived the
court of jurisdiction to consider the claims asserted in the two post-conviction petitions on
their merits in the appeal from the denial of the Rule 60 motions.

Jackson then appealed the denial of the Rule 60 motions to the Supreme Court [**14] of
Ohio by filing a memorandum in support of jurisdiction. On November 22, 1995, the
Supreme Court dismissed Jackson's appeal as not involving any substantial constitutional
question. On December 4, 1995, Jackson moved for reconsideration, which the Supreme
Court denied on December 20, 1995. Jackson then sought a writ of certiorari from the
United States Supreme Court, which was denied. See Jackson v. Ohio, 517 U.S. 1214, 116
S. Ct. 1837, 134 L. Ed. 2d 940 (1996). [*824]

C. MURNAHAN PROCEEDINGS

While his various post-conviction actions were proceeding, Jackson had filed an
Application for Delayed Reconsideration (Murnahan motion) in the Eighth District on
June 30, 1993. On July 14, 1994, the Eighth District denied all of the claims of ineffective
assistance of appellate counsel contained in the Murnahan motion. From this denial,
Jackson appealed to the Supreme Court of Ohio, which dismissed the appeal on March 23,
1995, for lack of jurisdiction. The court cited Jackson's failure to file a merit brief in
compliance with the Rules of Practice of the Supreme Court. On April 3, 1995, Jackson
filed a motion to vacate and a motion for reconsideration with [**15] respect to the
Supreme Court's dismissal of his Murnahan motion. On April 25, 1995, the Court denied
Jackson's motion for reconsideration, and on May 5, 1995, the Court denied his motion to
vacate.

On March 29, 1996, Jackson filed a Motion for Reconsideration and Reopening Relating
to Ineffective Assistance of Counsel in the Ohio Supreme Court, which the Court denied
on May 8, 1996.

On December 2, 1996, Jackson filed his Petition with this Court.

IV. INITIAL CONSIDERATIONS
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A. THE AEDPA APPLIES TO THE APPLICATION

The Court notes, as a preliminary matter, that in this case the Petition was filed on
December 2, 1996, which was subsequent to the effective date of the Antiterrorism and
Effective Death Penalty Act of 1996 ("AEDPA"). Therefore, the AEDPA applies herein.
See Williams v. Coyle, 167 F.3d 1036, 1037 (6th Cir. 1999). See aiso King v. Trippett, 192
F.3d 517, 520 (6th Cir. 1999) (citing Nevers v. Killinger, 169 F.3d 352, 357 (6th Cir.),
cert. denied, 527 U.S. 1004, 119 S. Ct. 2340, 144 L. Ed. 2d 237 (1999) and Harpster v.
Ohio, 128 F.3d 322, 326 (6th Cir. 1997), [¥*16] cert. denied, 522 U.S. 1112, 118 S. Ct.
1044, 140 L. Ed. 2d 109 (1998)).

B. STANDARD OF HABEAS REVIEW UNDER AEDPA

Federal courts may entertain a State prisoner's petition for habeas relief only on the
grounds that the prisoner's confinement violates the Constitution, laws, or treaties of the
United States. See 28 U.S.C. § 2254(a) (1994). A violation of State law is not cognizable
in a federal habeas proceeding unless the violation is of constitutional magnitude. See, e.g.,
Pulley v. Harris, 465 U.S. 37. 41, 79 L. Ed. 2d 29, 104 S. Ct. 871 (1984). Aiso see Estelle
v. McGuire, 502 U.S. 62, 67-68, 116 L. Ed. 2d 385, 112 S, Ct. 475 (1991) ("It is not the
province of a federal habeas court to reexamine state court determinations on state law
questions."). Thus, general impropricties occurring in State court proceedings are
cognizable only if they resulted in fundamental unfairness, and consequently violated the
habeas petitioner's Fourteenth Amendment right to due process. Relief for violations of
Jederal law will be granted only if the violation rises to the level of a "fundamental
defect [**17] which inherently results in a complete miscarriage of justice." Reed v.
Farley, 512 U.S. 339, 114 S. Ct. 2291, 2297, 129 L. Ed. 2d 277 (1994) (quoting Hill v.
United States, 368 U.S. 424, 428, 71.. Ed. 2d 417, 82 S. Ct. 468 (1962)).

Accordingly, for the Petitioner to obtain federal habeas relief, he must first demonstrate
‘that he satisfies the standard sct by 28 U.S.C. § 2254(d)(1) which states:

An application for a writ of habeas corpus on behalf of a person in custody pursuant to
the judgment of a State court shall not be granted with respect to any claim that was
adjudicated on the [*825] merits in State court proceedings unless the adjudication of
the claim --
(1) resulted in a decision that was contrary to, or involved an unrecasonable
application of, clearly established Federal law, as determined by the Supreme Court
of the United States . . .
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In T. Williams v. Taylor, 529 U.S. 362, 120 S. Ct. 1495, 146 L. Ed. 2d 389 (2000), Justice
O'Connor, writing for a Majority of the Court, explained how § 2254(d)(1) works.

Under [§ 2254(d)], a federal court may grant a writ of habeas corpus [**18] if the
relevant state-court decision was either (1) "contrary to . . . clearly established Federal
law, as determined by the Supreme Court of the United States," or (2) "involved an
unreasonable application of . . . clearly established Federal law, as determined by the
Supreme Court of the United States."

120 5. Ct. at 1519.

After sctting forth the above construction of § 2254(d), Justice O'Connor explained each

part of the statute. With regard to the "contrary to" clause of 2254(d), Justice O'Connor

reasoned:
The word "contrary” is commonly understood to mean "diametrically different,"
"opposite in character or nature," or "mutually opposed.” Webster's Third New
International Dictionary 495 (1976). The text of 2254(d)(1) therefore suggests that the
state court's decision must be substantially different from the relevant precedent of this
Court. [] A state-court decision will certainly be contrary to our clearly established
precedent if the state court applies a rule that contradicts the governing law set forth in

our cases.
e ok

A state-court decision will also be contrary to this Court's clearly established precedent
if the state court confronts a set of facts that [**19] are materially indistingnishable
from a decision of this Court and nevertheless arrives at a result different from our
precedent. Accordingly, in either of these two scenarios, a federal court will be
unconstrained by 2254(d)(1) because the state-court decision falls within that
provision's "contrary to" clause.,

On the other hand, a run-of-the-mill state-court decision applying the correct legal rule
from our cases to the facts of a prisoner's case would not fit comfortably within

2254(d)(1)'s "contrary to" clause.

T. Williams, 120 S, Ct. at 1519-20.

With respect to the "unreasonable application" clause of 2254(d)(1), the Court held that,
"when a state-court decision unreasonably applies the law of this Court to the facts of a
prisoner's case, a federal court applying 2254(d)(1) may conclude that the state-court
decision falls within that provision's 'unreasonable application' clause.” T. Williams, 120 S.
Ct. at [521. Importantly, the Court set forth its interpretation of the clause as follows:
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The term 'unreasonable' is no doubt difficult to define. That said, it is a common term
in the legal world and, accordingly, federal judges are [¥¥20] familiar with its
meaning, For purposes of today's opinion, the most important point is that an
unreasonable application of federal law is different from an incorrect application of

federal law.
B

In 2254(d)(1), Congress specifically used the word 'unreasonable,’ and not a term like
‘erroncous’ or incorrect. Under 2254(d)(1)'s 'unreasonable application' clause, then, a
federal habeas cowrt may not issue the writ simply because that [*826] court
concludes in its independent judgment that the relevant state-court decision applied
clearly established federal law erroncously or incorrectly. Rather, that application must
also be reasonable.

ook

Under 2254(d)(1), the writ may issue . . . if . . . the state-court adjudication resulted in a
decision that 'involved an unreasonable application of . . . clearly established Federal
law, as determined by the Supreme Court of the United States.'

e sk sk

Under the 'unreasonable application' clause, a federal habeas court may grant the writ if
the state court identifies the correct governing legal principle from this Court's
decisions but unreasonably applies that principle to the facts of the prisoner's case.

Id. at 1522,

[**21] Morcover, Federal courts apply a standard of harmless error review upon
collateral review of trial procedures in habeas proceedings different from the standard of
harmless error review which they apply in direct appellate review. This means that for
purposes of federal habeas review, a constitutional error that implicates trial procedures
must be considered harmless unless it had a "substantial and injurious effect or influence in
determining the jury's verdict." Brecht v. Abrahamson, 507 U.S. 619, 637, 113 S. Ct. 1710,
123 L. Ed. 2d 353 (1993). The Sixth Circuit has held that the Brecht standard applies to
harmless error review in habeas cases even in cases where the federal habeas court is the
first to conduct harmless error review. See Gilliam v. Mitchell, 179 F.3d 990, 995 (6h
Cir.1999).

C. PROCEDURAL DEFAULT

Rather than undertake the complicated and resource-consuming task of determining (1)
which of the Petitioner's claims have been procedurally defaunlted, and (2) which of the
procedurally defaulted claims, if any, may nonetheless may be considered on the merits
pursuant to Coleman v. Thompson, 501 U.S. 722, 751, 115 L. Ed. 2d 640, 111 S. Ct. 2546
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(1991), [**22] and its progeny, the Court chooses to bypass the quagmire of procedural
default law presented in this particular case. Therefore, the Court will decide the merits of
each of the Petitioner's grounds for relief asserted in his Petition (Dkt. # 14), to the extent
the Court is permitted to do so under 28 U.S.C. § 2254(d) (as amended by AEDPA).

The Honorable John M. Manos, Senior United States District Judge, has astutely stated the
rationale for proceeding in this fashion:

Not surprisingly, [the Petitioner] and the State offer differing interpretations of Ohio
law and disagree over the existence or non-existence of support for each prong of the
procedural default analysis. [The Petitioner] also argues that even if any of his grounds
for relief have been procedurally defaulted, such default resulted from the ineffective
assistance of counsel which thereby establishes "cause." See Murray v. Carrier, 477
U.S. 478, 488, 91 L. Ed. 2d 397, 106 S. Ct. 2639 (1986) (ineffective assistance of
counsel 1s "cause" for procedural default).

The analysis is further complicated by the narrow (but important) exception to the
causc-and-prejudice standard. [**23] See, e.g., Coleman, 501 U.S. at 750. Even
assuming that a claim has been procedurally defaulted and the petitioner has not
established "cause" and "prejudice" for such default, a court must nonetheless review
the merits of the petition to protect against a "fundamental miscarriage of justice." See
[#827] Murray, 477 U.S. at 496 ("In an extraordinary case, where a constitutional
violation has probably resulted in the conviction of one who is actually innocent, a
federal habeas court may grant the writ even in the absence of a showing of cause for
the procedural default."); Sawyer v. Whitley, 505 U.S. 333, 350, 120 L. Ed. 2d 269,
112 5, Ct. 2514 (1992) (whete a habeas petitioner establishes that but for constitutional
error at the sentencing hearing no reasonable juror would have found him eligible for
the death penalty, a federal court may grant the writ even in the absence of a showing
of cause for the procedural default).

To protect against "fundamental miscarriage of justice," see Coleman, 501 U.S. at 750,
the Court has reviewed the petition and finds that all grounds for relief lack merit.
Therefore, rather than [**24] undertake an extensive analysis of Ohio law on the issue
of procedural default, the Court will simply address each ground on the merits.

Williams v. Coyle, 1998 U.S. Dist. LEXIS 22499, Case No. 1:96CV793 (N.D. Ohio April
2, 1998) at 29-30.

Accordingly, the Court will consider the Petitioner's claims on their merits.

D. JACKSON IS NOT ENTITLED TO AN EVIDENTIARY HEARING
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On March 30, 1999, the Court issued a 20-page Memorandum Opinion and Order (Dkt. #
56) denying Jackson's motion for an evidentiary hearing. The Court appropriately applied
the post-AEDPA standard of review in resolving that motion, and concluded that Jackson's
contention that he is entitled to an evidentiary hearing was without merit.

28 U.S.C. § 2254(e)(2) states:

If the applicant has failed to develop the factual basis of a claim in State court
proceedings, the court shall not hold an evidentiary hearing on the claim unless
the applicant shows that--

(A) the claim relies on --

(1) a new rule of constitutional law, made retroactive to cases on collateral review

by the Supreme Court, that was previously unavailable; or

(i) a factual predicate that could not have been previously [#*25] discovered
through the exercise of due diligence; and
(B) the facts underlying the claim would be sufficient to establish by clear and
convincing evidence that but for constitutional error, no reasonable factfinder would
have found the applicant guilty of the underlying offense.

The Supreme Court in M.W. Williams v. Taylor, 529 U.S. 420, 120 S. Ct. 1479, 146 L.
Ed. 2d 435 (2000), subsequently clarified the standard which Federal courts apply in
determining whether an evidentiary hearing is appropriate in habeas corpus proceedings.
The Court held that "Under the opening clause of § 2254(e)(2), a failure to develop the
factual basis of a claim is not established unless there is lack of diligence, or some greater
fault, attributable to the prisoner or the prisoner's counsel.” 120 S. Ct. at 1488.
Furthermore, the Court reasoned that "The question is not whether the facts could have
been discovered but instead whether the prisoner was diligent in his efforts. The purpose of
the fault component of 'failed' is to ensure the prisoner undertakes his own diligent search
for evidence." 1d. at 1490. Importantly, to satisfy the diligence requirement, a
petitioner [**26] "at a minimum [must] seek an cvidentiary hearing in state court in the
manner prescribed by state law." Id.

The diligence requirement exists to preserve comity between the State and Federal courts.
"Comity . . . dictates that [*828] when a prisoner alleges that his continued confinement
for a state court conviction violates federal law, the state courts should have the first
opportunity to review this claim and provide any necessary relief." M.W. Williams, 120 S.
Ct. at 1490 (quoting O'Sullivan v. Boerckel, 526 U.S. 838, 844, 119 S. Ct. 1728, 144 L.
Ed. 2d 1 (1999)). The Court additionally explained as follows:
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For state courts to have their rightful opportunity to adjudicate federal rights, the
prisoner must be diligent in developing the record and presenting, if possible, all claims
of constitutional error. If the prisoner fails to do so, himself or herself contributing to
the absence of a full and fair adjudication in state court, § 2254(e)(2) prohibits an
evidentiary hearing to develop the relevant claims in federal court, unless the statute's
other stringent requirements are met. Federal courts sitting in habeas are not an
alternative [**27] forum for trying facts and issues which a prisoner made insufficient
cffort to pursue in state proceedings. Yet comity is not served by saying a prisoner 'has
failed to develop the factual basis of a claim' where he was unable to develop his claim
in state court despite diligent effort. In that circumstance, an evidentiary hearing is not
barred by § 2254(e)(2).

120 S. Ct. at 1491. The Petitioner sought an evidentiary hearing in state court, which was
denied, and thercby satisfied the diligence requirement of § 2254(e)(2). Accordingly, he
does not have to "show compliance with the balance of the subsection's requirements,” and
the Court may hold an evidentiary hearing. Id.

However, as the Fifth Circuit persuasively held in McDonald v. Johnson, 139 F.3d 1056
(1998), "even if [a petitioner's] claim is not precluded by § 2254(e)(2), that does not mean
he is entitled to an evidentiary hearing -- only that he may be." 139 F.3d at 1059-60.
(Emphasis original.) The Fifth Circuit reasoned that "Consistent with AEDPA's goal of
streamlining the habeas process, § 2254(e)(2) specifies the situations where evidentiary
hearings are allowed, [**28] not where they are required." Id. at 1060. (Emphasis
original.) The Fifth Circuit further explained that the determination whether an evidentiary
hearing is warranted "is committed to the district court's discretion pursuant to Rule 8 of
the Rules Governing § 2254 Cases." ! Id. "In determining whether an evidentiary hearing is
proper, the district court may expand the record and consider affidavits, exhibits, or other
materials that cast light on the merits of the petition." Id. See also Cardwell v. Greene, 152
F.3d 331, 337-38 (4th Cir.1998) (Where the district court expands the record to include
documentary evidence "the need for an evidentiary hearing may be obviated.").

[**29] After reviewing the entire record of this case, the Court concludes, for the same
reasons sct forth in the Memorandum Opinion and Order of March 30, 1999 (Dkt. # 56),
that an evidentiary hearing is not warranted

1Rule 8(a) of the Rules Governing Section 2254 Cases in the Unired Stares District Courts states:

If the petition is not dismissed at a previous stage in the proceedings, the judge, after the answer and the transeript and record of state
court proceedings are filed, shall, upon a review of those proceedings and of the expanded recerd, if any, determine whether an
evidentiary hearing is required. If it appears that an evidentiary hearing is not required, the judge shall make such disposition of the
petition as justice shall require.
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IV. ANALYSIS OF THE PETITIONER'S CLAIMS

The Court has attempted to group similar and/or repetitive claims together where [¥829]
practicable. Therefore, some claims have been taken out of order.

A. Pre-Trial Issues

The Court shall first individually discuss Grounds 1-3, 5 and 6 of the Petition which assert
various violations of Brady v. Marvyland, 373 U.S. 83, 10 1.. Ed. 2d 215,83 8. Ct. 1194
(1963). After discussing Ground 6, the Court will consider the cumulative effect of the
alleged suppression of evidence by the prosecution.

In Brady v. Maryland, supra, the Court held that "the suppression by the prosecution of
evidence favorable to an accused upon request violates due process where the evidence is
material either to guilt or to punishment, irrespective of the good faith or bad faith of the
prosccution.” 373 U.S. at 87. ? Such evidence is material "if there is a reasonable
probability that had the evidence [#*30] been disclosed to the defense, the result of the
proceeding would have been different.” Bagley. 473 U.S. 667, 682. 105 S. Ct. 3375, 87 L.
Ed. 2d 481 (1985). A reasonable probability is that which is sufficient to affect or
undermine confidence in the outcome of a trial, See id. Importantly, the suppressed
evidence does not need to establish the Petitioner's innocence by a preponderance of
evidence to be considered material. See Schledwitz v. United States, 169 F.3d 1003, 1011-
12 (6th Cir. 1999). At issue, then, is whether the Petitioner received a fair trial.

[+#31]

Thus, there are three essential components of a Brady violation: (1) evidence at issue must
be favorable to the accused because it is exculpatory or impeaching; (2) evidence must
have been willfully or inadvertently suppressed by the State; and (3) prejudice ensued. See
Strickler, 527 U.S. at 282-83. The duty to disclose information under the Brady rule
encompasses both exculpatory and impeachment evidence. See id., 527 U.S. at 280;
Bagley, 473 U.S. at 676; Kyles, 514 U.S. at 433; United States v. Mullins, 22 F.3d 1365,
1372 (6th Cir. 1994). Impeachment evidence is that which is favorable to the accused and
"if disclosed and used effectively, [] may make the difference between conviction and
acquittal," Bagley, 473 U.S. at 676. See also United States v. Presser, 844 F.2d 1275, 1278
(6th Cir. 1988).

* See Strickler v. Greene. 527 U.S. 263, 280. 144 L. Ed, 2d 286. 119 8. Ct. 1936 (199%): Kyles v, Whitley, 514 T.S. 419, 432, 131 L. Ed. 2d
490. 115 S, Ct, 1555 (1995): Arizona v. Youngblood. 488 U.S. 51, 55, 102 L. Ed. 2d 281, 109 8. Ct. 333 (1938); United States v, Bagley. 473
U.S. 667, 674. 87 L. Ed. 2d 481, 105 S. Ct, 3375 (1985); United States v. Agurs, 427 U.S. 97. 104 n. 10, 49 1. Ed. 2d 342. 96 S. Ct, 2392
(19735); Moore v. Illinois 408 U.S. 786, 794-5. 33 L. Ed. 2d 706. 92 8. Cr. 2562 {1972},
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The Petitioner claims that his right to due process has been violated based on five separate
grounds asserted under Brady v. Marvyland: '

Ground 1. THE PETITIONER'S RIGHT TO DUE PROCESS OF LAW AS
GUARANTEED BY THE FIFTH AMENDMENT TO THE UNITED [*%32]
STATES CONSTITUTION WAS VIOLATED WHEN THE STATE FAILED TO
DISCLOSE A WITNESS HAVING EXCULPATORY INFORMATION TO THE
DEFENSE.,

The Petitioner contends that the State violated his Constitutional rights by withholding the
identity of witnesses with potentially exculpatory information. The prosecution had
information about Terrence Myrieckes ("Myrieckes"), a twelve-year-old boy who walked
past the laundromat [*830] near the time of the murder of Emily Zak. The prosecution did
not present Myrieckes in time for his testimony to be heard during the guilt phase.
However, Myrieckes did testify during the penalty phase. The prosecution also withheld
information from interviews with two Pete Johnsons, which was the name that appeared in
the victim's refund book found at the crime scene. As a result, the Petitioner believes that
his due process rights have been violated.

The United States Supreme Court has held that the prosecution's "omission must be
evaluated in the context of the entire record. If there is no reasonable doubt about guilt
whether or not the additional evidence is considered, there is no justification for a new
trial." Agurs, 427 U.S, at 112-13. With respect to the [¥*33] Petitioner's claim concerning
the non-disclosure of Myrieckes by the State, the Ohio Supreme Court made the following
findings:
Just before the sentencing hearing, defense counsel discovered a twelve-year-old
witness, Terrence Myrieckes, who testified at the hearing that he had stopped outside
the laundromat around 11:15 or 11:30 a.m. on June 25. He looked in the laundromat's
window, noticed the cash register was not in its normal place, and saw Zak, alone,
standing near the bathroom door. Myrieckes saw a man other than Jackson, carrying a
white duffel bag over his shoulder, walk out of the laundromat and place the bag in an
automobile trunk. Myrieckes, who played basketball with Jackson, had carlier talked
with the police, but had not told them about the duffel bag.

Jackson, 565 N.E.2d at 552-54. The State court found that Myrieckes' testimony did not
prove the man had a cash register in the duffel bag. The State court also found that looking
into the laundromat, over the machines, to see if the cash register was missing would be
very difficult. See 565 N.E.2d at 552-54. The prosecution provided the following
circumstantial evidence: (1) the Petitionet's [**34] fingerprints were in the toilet stall
where Zak was murdered, (2) the Petitioner admitted to the police that they would find his
fingerprints on the cash register, and (3) the handwriting analysis of the paper found at the
crime scene which confirmed that the Petitioner wrote the note on the pad used by Zak.
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Furthermore, the jury rejected the Petitioner's testimony that the robbery and murder were
unrelated events as well as that of three alibi witnesses. Furthermore, the Supreme Court of
Ohio made the following findings, which also linked the Petitioner to both the robbery and
murder: (1) the crimes occurred within a short period of time; (2) the Petitioner knew the
location of the register as well as the amount of money missing; (3) he admitted to Captain
Newkirk that his fingerprints would be found on the cash register and plastic bags; (4) the
plastic bag found with the register matched those found at his apartment complex; (5) the
Petitioner had been seen a few days after the murder carrying a plastic bag towards the
woods where police located the register; and (6) the Petitioner admitted his involvement in
the robbery and murder to Newkirk. Jackson, 565 N.E.2d at 552-54. [¥*35] The Ohio
Supreme Court ultimately held that a Brady violation did not occus.

Based on the foregoing, Myrieckes' testimony was not material under Brady as there is no
"reasonable probability” that the frial result would have been different if Myrieckes'
testimony was admitted during the guilt phase. The evidence of the Petitioner's guilt was
overwhelming, and Myrieckes testimony was explained away by the prosecution.
Accordingly, the Ohio Supreme Court did reach a result that was [*831] "contrary to, or
involved an unreasonable application of, clearly established Federal law, as determmed by
the Supreme Court of the United States." 28 U.S.C. § 2254(d)(1).

The Petitioner also claims that a Brady violation occurred when the State failed to disclose
that the police had interviewed two individuals by the name of Pete Johnson, which was
the name in the victim's refund book found at the crime scene. Though the prosecution is
responsible for disclosing all favorable evidence known to them as well as those acting on
their behalf, see Kyles, 514 U.S. at 437, there is "no constitutional requirement that the
prosecution make a complete and detailed [*¥36] accounting to the defense of all police
investigatory work on a case." Moore v. Illinois. 408 U.S. 786, 795, 33 L. Ed. 2d 706, 92
S. Ct. 2562 (1972) (Determining that the witness withheld by the prosecution was merely
an carly lead that the police abandoned when eyewitnesses were found). See also Arizona
v. Youngblood, 488 U.S. at 55. Brady does not encompass information that "might be of
use to the defendant in acquiring exculpatory or impeachment evidence that the defendant
had thought was unavailable." United States v, Mullins, 22 F.3d 1365, 1372 (6th Cir.
1994). Moreover, the prosecution is responsible for providing only that which is favorable
to the accused and necessary for him to receive a fair trial. See Bagley, 473 U.S. at 675. As
such, the prosecution is not required to disclose to the defense every potential suspect
questioned by the police.

Based on the evidence, there was no reason for the prosecution to turn over the
investigatory leads regarding the two Pete Johnsons to the defense. Written on the top
sheet of the blue notepad used to record requests for refunds was "Pete Johnson," "681-
4975," [**37] and "is ac." Jackson. 565 N.E.2d at 552. According to the record,
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laundromat owner James Horton identified "is ac" as being wriiten by the victim. See id.
The record also indicated that a handwriting analysis of the paper found at the crime scene
revealed that the Petitioner had written "Pete Johnson" and "681-4957." Id. As such, there
is no reasonable probability that the outcome of the Petitioner's trial would have been
different had the prosecution disclosed every possible investigatory lead pursued by the
police. Accordingly, the Petitioner cannot demonstrate that his Brady rights were violated,
and he is not entitled to habeas relief.

For the foregoing reasons, Ground 1 is denied.

Ground 2. THE PETITIONER HAS BEEN DENIED HIS RIGHTS AS
PROTECTED BY THE DUE PROCESS CLAUSE OF THE FIFTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION
BECAUSE THE STATE HAS DENIED HIM ACCESS TO SEVERAL PIECES OF
KEY EVIDENCE IN THIS CASE.

The Petitioner argues that he is unable to assess the viability of several unspecified claims
as he lacks access to the handwritten notes of his oral statement taken by Captain Newkirk,
The Petitioner fails [**38] to specify the claims to which he is referring. The Petitioner
complains that after Newkirk typed a summary of his notes, he lost or displaced the
handwritten notes. The Petitioner believes that his due process rights have been violated as
a result.

The prosecution is not responsible for providing a complete report to the defense of all
police investigatory work. [*832] See Moore, 408 U.S. at 795. Instead, the prosecution
has a duty to disclose all evidence that is favorable to the Petitioner. See Brady, 373 U.S. at
87. The Petitioner was aware of Newkirk's typed summary of his oral statement. However,
the Petitioner does not provide any indication that the handwritten notes contained material
evidence which differs from the typed summary. The Petitioner, therefore, cannot prove
that prejudice ensued. The Petitioner also has not shown that the prosecution illegally
suppressed the written notes.

Additionally, failure to preserve potentially useful evidence does not constitute a denial of
due process where the defendant was unable to show bad faith on the part of the police.
See Arizona v. Youngblood, 488 U.S. at 58. The Petitioner [**39] does not suggest nor
does he show that the police acted in bad faith by losing or misplacing the handwritten
notes. The Court cannot say that there is a reasonable probability that the result of the trial
would have been different had the prosecution produced Newkirk's handwritten notes.
Therefore, the Petitioner cannot establish a Brady violation and is not entitled to relief.
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Ground 3. THE PETITIONER'S RIGHTS AS GUARANTEED BY THE FIFTH,
SIXTH AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION WERE VIOLATED BY THE STATE'S FAILURE TO
DISCLOSE TO THE PETITIONER ALL POSSIBLE EXCULPATORY
EVIDENCE AT HIS TRIAL.

The Petitioner again alleges that the prosecution failed to disclose exculpatory statements
of witness Terrence Myrieckes during the guilt phase of the trial which would have
exonerated the Petitioner of the aggravated robbery and capital specification. The Court
has already denied the Petitioner's Brady claim with respect to the late disclosure of
Myrieckes, and will not undertake the analysis again.

The Petitioner, however, has asserted additional claims that his rights Brady rights were
violated. The Petitioner asserts that the prosecution failed [*%40] to disclose other
unidentified exculpatory information. If the prosecution fails to disclose Brady material,
the Petitioner is required to show that there is a reasonable probability that the omission
deprived him of a fair trial. See Agurs, 427 U.S. at 108. See also Frost, 914 F.2d 756, 771
(6th Cir. 1990); Presser, 844 F.2d at 1281-82. Where the Petitioner fails to identify the
material allegedly withheld, he has failed to meet this burden. Frost, 914 F.2d at 771. Thus,
the Petitioner cannot establish a Brady violation with respect to the non-disclosure of
evidence which he does not identify.

The Petitioner also claims that the prosecution violated his due process rights by failing to
disclose the fingerprint cards of other suspects. As explained in Ground 2, the prosecution
1s not responsible for providing a complete report to the defense of all police investigatory
work. In light of the evidence of the Petitioner's guilt presented by the State at trial, the
prosecution's failure to disclose the fingerprint cards must be evaluated in the context of
the entire record. See Agurs, 427 U.S. at 112, [¥¥41] Based on the evidence discussed
supra, there is no reasonable probability that the result of the trial would have been
different. Accordingly, [*833] the Petitioner has not established a Brady violation.

Ground 3, therefore, is denied.

Ground 5. THE PETITIONER'S RIGHTS TO EFFECTIVE ASSISTANCE OF
COUNSEL AS GUARANTEED BY THE SIXTH AMENDMENT AND HIS RIGHT
TO DUE PROCESS OF LAW AS GUARANTEED BY THE FIFTH AMENDMENT
OF THE UNITED STATES CONSTITUTION WERE VIOLATED BY THE
STATE'S FAILURE TO DISCLOSE TO TRIAL COUNSEL INFORMATION
MATERIAL TO THE GUILT PHASE OF THE PROCEEDINGS.
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The Petitioner alleges that the prosecution failed to disclose information material to the
guilt phase of his trial including the investigation of other suspects, problems with loitering
at the laundromat, arguments between the victim and patrons, and evidence that shoe prints
left at scene were not Nike shoes. For the same reasoning stated in the preceding
discussion of the Petitioner's grounds for relicf, the Petitioner fails to show that there is 2
reasonable probability that the result of the trial would have been different had the
prosecution disclosed this information. Accordingly, the Petitioner's [#%42] right to
effective assistance of counsel was not violated by the prosecution's failure to disclose this
information.

Accordingly, Ground 5 is denied.

Ground 6. THE PETITIONER'S RIGHT TO DUE PROCESS OF LAW AS
GUARANTEED BY THE FIFTH AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION WAS VIOLATED BY THE STATE'S
FAILURE TO DISCLOSE IMPEACHING INFORMATION TO THE
PETITIONER AND BY FAILING TO PROVIDE RELEVANT DISCOVERY OF
POTENTIALLY EXCULPATORY EVIDENCE.

The Petitioner alleges that the prosecution failed to disclose contradictory statements and
criminal records of witnesses, negative test results from forensic analysis, and one
witness's failure to choose his photograph as one of the suspicious males she had seen at
the scene prior to the crime. The Petitioner provides little argument as to how this
information would have benefitted him at trial. For the same reasons stated in the
preceding grounds, the Petitioner fails to show that there is a reasonable probability that
the outcome of the trial would have been different had this information been disclosed.

To the extent that the Petitioner argues that the above-described evidence may have led to
the discovery [**43] of exculpatory evidence, the prosecution has no duty under Brady to
disclose such information. See Mullins, 22 F.3d at 1372. There is no authority which
requires such disclosure. See id. Based upon the overwhelming evidence of the Petitioner's
guilt, the disclosure of the evidence described by the Petitioner in this Ground would not
have created a reasonable probability of a different outcome. Therefore, the Petitioner
cannot establish that the non-disclosure of [¥834] the above-described evidence violated
his due process rights.

Finally, the Court must consider the cumulative effect of the non-disclosure of the
evidence described by the Petitioner in Grounds 1-3, 5 and 6. Essentially, the issue is
whether the outcome of the trial would have been different had all of the non-disclosed
evidence been presented to the jury during the guilt phase of the trial. Based on the
overwhelming circumstantial evidence of the Petitioner's guilt set forth in the record, there
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is no reasonable probability that the outcome of the guilt phase would not have been
different had the jury been exposed to the undisclosed evidence in its entirety.

Accordingly, with respect to Grounds [¥#44] 1-3, 5 and 6, the Petitioner is not entitled to
habeas relief and each Ground is denied.

Ground 4, THE PETITIONER'S RIGHTS AS GUARANTEED BY THE SIXTH
AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION WERE VIOLATED BY AN IMPERMISSIBLY SUGGESTIVE
PRETRIAL IDENTIFICATION PROCESS WHICH WAS USED BY THE STATE
IN THIS CASE.

The Petitioner asserts that prior to identifying him at trial, the State's three identification
witnesses were shown a lineup and a photograph array which were impermissibly
suggestive. The Petitioner claims that of the men in the lineup and photographic array, he
was the only one with a visible mustache. Based on the nature of the lineup and
photographic array, the Petitioner claims that his Constitutional rights were violated as set
forth above.

The Court in Neil v. Biggers. 409 U.S. 188, 34 . Ed. 2d 401, 93 S. Ct. 375 (1972),
summarized the law with respect to suggestive identification of individuals suspected of
committing crimes. The Court explained that a "defendant could claim that 'the
confrontation conducted . . . was so unnecessarily suggestive and conductive to irreparable
mistaken identification that he was denied due [**45] process of law." Id. at 196 (citing
Stovall v. Denno, 388 11.S. 293, 301-302, 18 L. Ed. 2d 1199, 87 S. Ct. 1967 (1967)).
Further, the Court restated the governing test for a due process violation where a trial
witness's identification of the defendant stemmed from a suggestive photographic array as
follows:
We hold that each case must be considered on its own facts, and that convictions based
on eye-witness identification at trial following a pre-trial identification by photograph
will be set aside on that ground only if the photographic identification procedure was
so impermissibly suggestive as to give rise to a very substantial likelihood of
irreparable misidentification.

409 U.S. at 196-97 (quoting Simmons v. United States, 390 U.S. 377, 384, 19 L. Ed. 2d
1247, 83 S. Ct. 967 (1968)). The Court also established "general guidelines” with respect
to "the relationship between suggestiveness and misidentification." 409 U.S. at 198. The
Court stated that "the primary evil to be avoided is 'a very substantial likelihood of
irreparable  misidentification.! Id. TImportantly, "[it] is the likelihood of
misidentification [**46] which violates a defendant's right to due process. . . ." Id.
Therefore, "suggestive confrontations are disapproved because they increase the likelihood
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of misidentification, and unnecessarily suggestive ones are condemned for the further
reason that the increased chance of misidentification is gratuitous." Id.

The Petitioner has not provided this Court with any factual or legal basis for [*835]
concluding that the pre-trial identification procedure used by the police "[gave] rise to a
very substantial likelihood of irreparable misidentification.” The Petitioner has devoted
three sentences to this claim in his Petition, failed to address it in his Traverse, and has not
cited to any evidence in the record which supports his claim. Consequently, the Petitioner
has not established that the pre-trial identification process resulted in a violation of his due
process rights such that he is entitled to habeas relief. Ground 4, therefore, is denied.

B, Trial Issues

The following is a discussion of the grounds for relief raised by the Petitioner with respect
to issues that arose during the trial phase of his case.

Ground 7. THE TRIAL COURT ERRED BY FAILING TO SUPPRESS
STATEMENTS [**47] BY THE PETITIONER TO POLICE CAPTAIN PATRICK
J. NEWKIRK, IN VIOLATION OF THE FIFTH, SIXTH, AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION,

The Petitioner contends that incriminating oral statements which he made to Captain
Newkirk on September 7, 1988, should not have been allowed at trial because those
statements were obtained in violation of Petitioner's right to counsel, pursuant to the
United States Supreme Court's holding in Edwards v. Arizona, 451 U.S. 477, 68 L. Ed. 2d
378, 101 S. Ct. 1880 (1981). The Petitioner disputes the factual finding of the Ohio courts
that Petitioner initiated the conversation with Newkirk, during which the incriminating
statements were made, and claims that it was Newkirk who initiated the conversation. The
Petitioner asserts that he requested the assistance of counsel on September 6, 1988, and
that the statements he gave the following day were obtained in violation of his Miranda
rights,

a. Presumption of Correctness in Federal Habeas Corpus Proceedings

State court factual determinations are presumed correct in federal habeas proceedings, and
the Petitioner has the burden of rebutting the presumption by [*#48] clear and convincing
cvidence. 28 U.S.C. § 2254(e)(1); see also, Sumner v. Mata, 449 U.S. 539, 545-47, 66 L.
Ed. 2d 722, 101 S. Ct. 764 (1981).

The Ohio Supreme Court made the following factual determinations relevant to Petitioner's
present claim:
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On September 5, Detective Schafer advised Jackson of his Miranda rights, and Jackson
said he wanted to think about it overnight before making a statement. On September 6,
Schafer again advised Jackson of his rights. Jackson waived his rights and wrote out a
statement. Then Jackson changed his mind, scratched his signature off the waiver, and
said, "I better talk to a lawyer first." Schafer stopped questioning Jackson and returned
him to his cell. Captain Newkirk was not present during this interview.

On September 7, Newkirk was working, but Detective Schafer was not. Around 5:00
p.m., right before quitting time on Labor Day, Newkirk received a jailer's message that
Jackson wanted to see him. . . . Newkirk then talked with Jackson and advised him of
his rights. According to Newkirk's typed notes of the meeting, which he read during his
testimony, "Andre stated that he understood his rights [**49] and was willing to talk to
me about 'this' but he did not want to [*836] sign the form or anything else.” Jackson
was worried about his mother's health and how she was to be told of his arrest. Jackson
wanted his mother to be with Precious when his mother was told. Newkirk took notes
during the interview and showed them to Jackson, who agreed they were accurate; then
the notes were typed into a memo. During the interview, Jackson, while admitting
complicity in the robbery, tried to focus responsibility for the murder on an unnamed
accomplice.

565 N.E.2d at 5356. The Supreme Court of Ohio found that Petitioner freely sent for and
initiated communications with Captain Newkirk on September 7, 1987, a finding
supported by the record and thus binding on this Court, See id. The Petitioner has not
introduced any evidence to rebut the findings of the Ohio Supreme Court. Therefore, this
Court is bound to presume the correctness of the Ohio Supreme Court's factual
determinations.

b. Petitioner's Incriminating Statements Were Not Obtained in Violation of His
Miranda Rights Nor His Right to Counsel.

The Petitioner has claimed that his right to counsel was violated [**50] based on
Newkirk's allegedly improper interrogation on September 7, 1988. The Petitioner's claim is
without merit. Once a suspect requests the assistance of counsel, the police may not
confinue to interrogate him until counsel has been made available to him, "wnless the
accused himself initiates further communication, exchanges, or conversations with the
police." Edwards v. Arizona, 451 U.S. at 484 (Emphasis added). Even when an accused
initiates further communications with the police after requesting counsel, there is still a
significant burden on the prosecution to demonstrate that the accused "knowingly and
intelligently" waived his Fifth Amendment right to the presence of counsel during
interrogation. Oregon v. Bradshaw, 462 U.S. 1039, 1046, 77 L. Ed. 2d 405, 103 S. Ct.
2830 (1983). Refusal to sign a waiver form does not preclude a finding that an accused has
waived his right to counsel. United States v. Caulton, 498 F.2d 412, 413 (6th Cir. 1974).
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Instead, a voluntary, knowing, and intelligent waiver will be determined by "the particular
facts and circumstances surrounding the case, including the background, experience,
and [**51] conduct of the accused." North Carolina v. Butler, 441 U.S. 369, 374-375, 60
L.Ed. 2d 286,99 8. Ct. 1755 (1979).

The Supreme Court in Butler reversed the North Carolina Supreme Court's requirement of
an explicit waiver of the right to have counsel present during police interrogation. See
Butler, 441 U.S, at 374-75. The respondent in Butler had been fully advised of his Miranda
rights at the time of his arrest. However, he refused to sign a waiver form, stating: "I will
talk to you but I am not signing any form.” Id. at 371. The respondent subsequently made
incriminating statements which were admitted into evidence following the trial court's
denial of the respondent's motion to suppress, and the respondent was found guilty of each
offense charged. See id. at 372. On appeal, the North Carolina Supreme Court ordered a
new trial on the ground that the respondent's incriminating statements to F.B 1. agents were
inadmissible as evidence, since the respondent had made no explicit written or oral waiver
of his right to have counsel present. See id. In reversing, the United States Supreme Court
held [**52] that while an express written or oral statement of waiver may be strong proof
of a valid waiver, neither is necessary nor sufficient to establish a valid waiver. See id. at
373.

[*837] Based on the uncontroverted facts, the Petitioner made a knowing and intelligent
waiver of his right to have counsel present during his September 7, 1988, conversation
with Newkirk. There is no evidence to the contrary. Accordingly, the Ohio Supreme
Court's consideration of the claims set forth in Ground 7 did not result in a decision that
was "conlrary fo, or involved an unreasonable application of, clearly established Federal
law." 28 U.S.C. § 2254(d)(1). Ground 7, therefore, is denied.

Ground 8. THE TRIAL COURT ERRED BY OVERRULING THE, PETITIONER’S
MOTION TO SUPPRESS FINGERPRINT EVIDENCE IN HIS TRIAL IN
CONTRAVENTION OF THE FOURTH AND FOURTEENTH AMENDMENTS TO
THE UNITED STATES CONSTITUTION.

Petitioner next contends that he was arrested on September 4, 1987, without probable
cause and that therefore the subsequent taking of his fingerprints was a violation of his
Fourth Amendment rights.

a. Stone v. Powell, 428 U.S. 465, 49 L., Ed. 2d 1067, 96 S. Ct. 3037 (1976), [*%53]
Precludes This Court's Review of Petitioner's Fourth Amendment Claim.

Even assuming Petitioner's fingerprints were taken illegally, the Supreme Court's holding
in Stone v. Powell, supra, precludes this Court's review of the Petitioner's Fourth
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Amendment claim. "Where the State bas provided an opportunity for full and fair litigation
of a Fourth Amendment claim, a state prisoner may not be granted federal habeas corpus
relief on the ground that evidence obtained in an unconstitutional search or seizure was
introduced at his trial." Id. at 494. In order to determine whether Petitioner was given a full
and fair opportunity to litigate his Fourth Amendment claim, the Sixth Circuit requires two
inquiries: (1) whether a state's procedural mechanism allows the opportunity to present a
Fourth Amendment claim; and (2) whether Petitioner's presentation of his claim was "in
fact frustrated because of a failure of that mechanism." Riley v. Gray, 674 F.2d 522. 526
(6th Cir.}, cert. denied, 459 U.S. 948 (1982).

With respect to the first inquiry, the State mechanism provides criminal defendants with
the opportunity to raise [**54] Fourth Amendment claims. Rule 12 of the Ohio Rules of
Criminal Procedure allows a pre-trial motion to suppress evidence. Further, a criminal
defendant may directly appeal a denial of his motion o suppress evidence. See Ohio
R.App.P. 3(A) and Ohio R.App.P. 5(A). The Riley Court held that these mechanisms are
adequate to satisfy the first prong of inquiry into whether the Petitioner was given a fair
and full opportunity to present his Fourth Amendment claim. See Riley, 674 F.2d at 526.

With respect to the second part of the Court's determination, there is nothing to indicate
that the Petitioner's opportunity to present his claim was frustrated by any State court
mechanisms. As Respondent notes, the Petitioner was at all times represented by counsel;
counsel timely filed a pre-trial motion to suppress fingerprint evidence; the trial court,
pursuant to such motion, held an evidentiary hearing at which the arresting officers
testified, and during which counsel for Petitioner was given the opportunity to cross-
cxamine the arresting officers and to present evidence on Petitioner's behalf. The trial court
denied the Petitioner's motion to suppress only after [*55] considering the available
evidence. (Tr. at 251-254.) Likewise, the Ohio Court of Appeals, Eighth District, [*838]
and the Ohio Supreme Court, both considered the Petitioner's Fourth Amendment claims,
and affirmed the trial court's holding. See Jackson, 565 N.E.2d at 557; State of Ohio v.
Jackson, 1989 Ohio App. LEXIS 5064, No. 55758, 1989 WL 117434 (Ohio Ct, App., 8th
Dist.).

Thus, because the State court mechanisms provided the opportunities to present a Fourth
Amendment claim, and because such mechanisms in no way frustrated Petitioner's ability
to present his claims, the Petitioner is not entitled to habeas review of his Fourth
Amendment claim.

b. Even if Stone Did Not Preclude Consideration of Petitioner's Fourth Amendment
Claim, Petitioner's Argument Has No Merit.

The Petitioner relies on Davis v. Mississippi, 394 U,S. 721, 22 L. Ed. 2d 676, 89 S. Ct.
1394 (1969), to argue that he was arrested without probable cause, that the police arrested
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him based on pretext, and that the subsequent taking of his fingerprints was therefore a
violation of his Fourth Amendment rights.

‘The Petitioner misapplies Davis to the circumstances of his case. [**56] Davis involved a
police roundup of at least 24 black youths in response to a rape victim's report that she had
been assaulted by a black youth. See id. at 722. The police had no probable cause to arrest
any of the youths, but all were subsequently released. See id. When Davis was arrested,
without probable cause, the police took his fingerprints and soon found that they matched
those taken from the scene of the crime. See id. The Supreme Court ultimately reversed
Davis' conviction, holding that the lack of probable cause for his arrest rendered the taking
of his fingerprints a constitutional violation. See id. at 728.

Unlike the defendant in Davis, however, the Petitioner was never illegally detained. The
Petitioner was initially questioned only as a witness, and was subsequently arrested
because of his detailed knowledge of the crime, and because he suggested that the police
would probably find his fingerprints on the cash register found in the woods. See Jackson,
565 N.E.2d at 557. There was no pretext involved in the Petitioner's arrest, and the police
had probable cause to arrest him for tampering [*#57] with evidence.

Lastly, Petitioner cites to Withrow v. Williams, 507 U.S. 680, 113 S. Ct. 1745. 1756, 123
L. Ed. 2d 407 (1993), where the Supreme Court affirmed the granting of habeas corpus
where the police used trickery to secure a confession. The holding in Withrow, however,
has no application to Petitioner's claims here, since no tricks, lies, or pretexts were found to
have been used in Petitioner's arrest.

Accordingly, Ohio Supreme Court's adjudication of the merits of the claims set forth in
Ground 8 did not result in a decision that was "contrary to, or involve[] an unreasonable
application of, clearly established Federal law." 28 U.S.C. § 2254(d)(l). Ground 8,

therefore, is denied.

Ground 9. THE TRIAL COURT ERRED BY ALLOWING THE STATE'S
HANDWRITING EXPERT TO TESTIFY THAT HIS WORK HAD BEEN
REVIEWED BY HIS SUPERIOR, THEREBY DENYING THE PETITIONER HiS
RIGHT TO CONFRONTATION AND TO A FAIR TRIAL AS GUARANTEED BY
THE SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION.

The Petitioner asserts that when Stephen Greene ( "Greene") of the Ohio Bureau [*839] of
Criminal Identification testified as a handwriting [**58] expert he insinuated that his
supervisors reviewed his work and concurred in his opinion. Greene testified that he
examined the Petifioner's handwriting on three documents, compared those samples with
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the handwriting found in the notepad at the laundromat - the name "Pete Johnson" and a
telephone number, and concluded that the Petitioner had written the aforementioned. The
Ohio Supreme Court concluded that "no basis exists to speculate that the jury drew
prejudicial inferences from questions that the trial judge ordered not to be answered."
Jackson, 565 N.E.2d at 558.

The Confrontation Clause states that "In all criminal prosecutions, the accused shall enjoy
the right . . . to be confronted with the witnesses against him." U.S. CONST. amend. VI. It
is axiomatic that the Confrontation Clause is applicable to the States and that "the right of
cross-examination is included in the right of an accused in a criminal case to confront the
witnesses against him." Lee v. Illinois, 476 U.S. 530, 539-540, 90 L. Ed. 2d 514, 106 S. Ct.
2056 (quoting Pointer v. Texas, 380 U.S. 400, 404, 13 L. Ed. 2d 923. 85 S. Ct. 1065
(1965) (citing cases). [**59] The Court further held that "the right of confrontation and
cross-examination is an essential and fundamental requirement for the kind of fair trial
which is this country's constitutional goal.” Id. (quoting Pointer, 380 U.S, at 405).
Importantly, the Court recognized the importance of confrontation and cross-examination
in fostering "the pursuit of truth in criminal trials" by
(1) insuring that the witness will give his statements under oath - thus impressing him
with the seriousness of the matter and guarding against the lie by the possibility of a
penalty for perjury; (2) forcing the witness to submit to cross eXamination, the 'greatest
legal engine ever invented for the discovery of truth;' (3) permitting the jury that is to
decide the defendant's fate to observe the demeanor of the witness making his
statement, thus aiding the jury in assessing his credibility.

Lee, 476 U.S. at 540.

The Petitioner's argument that he was denied his right to confront witnesses is without
merit. The trial court sustained a defense objection to the prosecutor's questioning of
Greene about the opinions of other handwriting experts who concurred [**60] with his
conclusions about the handwriting in the notepad. See Jackson. 565 N.E.2d at 557-58.
Therefore, the opinions of other handwriting experts not presented by the prosecution at
trial, but to which Greene referred, were never before the jury. Accordingly, the
Petitioner's right to confront witnesses was not violated.

The Court, therefore concludes that the Ohio Supreme Court's adjudication of the
Petitioner's claim in Ground 9 did not result in a decision that was "contrary to, or involved
an unreasonable application of, clearly established Federal law." 28 U.S.C. § 2254(d)(1).
Ground 9 is denied.

Ground 10, THE TRIAL COURT ABUSED ITS DISCRETION BY ALLOWING
INTO EVIDENCE A SERIES OF GRUESOME PHOTOGRAPHS WHICH
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CONTAINED LITTLE PROBATIVE VALUE THEREBY DENYING THE
PETITIONER'S RIGHT TO DUE PROCESS UNDER THE FIFTH, SIXTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION,

The Petitioner alleges that his due process and fair trial rights were violated [*840] when
the trial court allowed photographs of the crime scene and victim to be entered as exhibits
for the jury's consideration. The Petitioner acknowledges that under Ohio [*%61] law
gruesome photographs are admissible as long as the danger of material prejudice to a
defendant is outweighed by the probative value of the photographs, and they are not
repetitive or cumulative in nature. See State v. Maurer, 15 Ohio St. 3d 239, 473 N.E.2d
768, 791 (1984). Importantly, the Ohio Supreme Court determined that the danger of
prejudice to the Petitioner did not outweigh the probative value of the photographs
introduced at trial. The court stated:

Jackson argues in his seventh proposition of law that certain gruesome photographs
were cumulative and that their prejudicial effect outweighed their probative value. The
state, disputing error, contends all photographs were noncumulative and highly
probative. Under Evid.R. 403 and 611(A), admission of photographs is left to the sound
discretion of the trial court. State v. Landrum, 53 Ohio St. 3d 107, 121, 559 N.E.2d
710, 726 (1990); State v. Maurer, 15 Ohio St. 3d 239, 264, 5 Ohio B. Rep. 379. 401.
473 N.E.2d 768, 791 (1984). Nonrepetitive photographs in capital cases, even if
gruesome, are admissible if relevant and probative as long as the probative value of
each photograph [*#*62] outweighs the danger of material prejudice to an accused. See
State v. Maurer, supra, paragraph seven of the syllabus; State v. Morales, 32 Ohio St.
3d 252,257, 513 N.E.2d 267, 273 (1987).

The coroner described the nature and extent of Zak's injuries, including the number of
blows the assailant inflicted and the type of force used. The coroner's photographs
illustrated his testimony. Other photos, depicting Zak's body at the scene, illustrated
police testimony. All the disputed photos helped to establish the assailant's intent, an
issue on which the prosecution had the burden of proof. The recurring pattern in the
bruises, prominent in the photos, was highly relevant, In July, Jackson said the
murderer had to get rid of his shoes because the police had footprints. At trial, Jackson
claimed that he had thrown away a pair of tennis shoes in May that he had just
purchased in April. Zak's injuries, resulting from crushing impacts to her neck and
trunk, as if she had been stepped on, also helped to explain why Jackson's fingerprint
and palm print were located so high on the toilet stall wall.

The trial judge carefully considered all offered photographs [**63] and excluded
several from evidence. The photographs that he admitted, illustrative of testimony,
were relevant and probative on disputed issues and not cumulative. Jackson has failed
to prove that the trial judge abused his discretion. State v. Morales, supra.
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565 N.E.2d at 559.

For the Petitioner to prevail on Ground 10, he must demonstrate that the admission of the
photographs at trial deprived him of a fundamentally fair trial. See Garrett v. Parke, 892
F.2d 79, 1980 WL 153553, *1 (6th Cir.) (citing Batchelor v. Cupp, 693 F.2d 859, 865 (9th
Cir, 1982), cert. denied, 463 U.S. 1212, 77 L. Ed. 2d 1395, 103 S. Ct. 3547 (1983)). After
reviewing the record, including the crime scene and autopsy photographs, this Court agrees
with the determination made by the Supreme Court of Ohio. As the State Court found, the
photographs illustrated the testimony of the coroner and the police investigators, and also
explained the location of the finger- and palm-prints on the toilet stall wall. The gruesome
nature of the photographs must certainly be weighed [#841] against their probative value.
However, there is no evidence [**64] that the State courts, either the trial court or any of
the courts reviewing this issue, failed to weigh the appropriate considerations in
determining whether to admit the photographs. As such, the Ohio Supreme Court's
adjudication of the Petitioner's claim concerning the adniission of the photographs utilized
by the prosecutor during trial did not result in a decision that was “contrary to, or involve[]
an unreasonable application of, clearly established Federal law." 28 U.S.C. § 2254(d)(1).
Accordingly, Ground 10 is denied.

Grounds 11 and 21 will be considered together because they both concern the trial court's
instructions to the jury during the guilt phase of the Petitioner's trial.

Ground 11, THE PETITIONER'S RIGHT TO A FAIR TRIAL AS GUARANTEED
BY THE SIXTH AND FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION WAS VIOLATED BY THE FAILURE OF THE TRIAL
COURT TO INSTRUCT THE JURY REGARDING THE LESSOR INCLUDED
OFFENSE OF MURDER.

Ground 21. THE TRIAL COURT COMMITTED NUMEROUS ERRORS IN
INSTRUCTING THE JURY IN THE GUILT PHASE OF THE PETITIONER'S
TRIAL IN VIOLATION OF THE FIFTH, SIXTH, EIGHTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES [**65] CONSTITUTION.

The Petitioner has asserted that the trial court's instructions were flawed in 5 respects: (1)
the trial court failed to instruct the jury on the lesser included offense of murder; ? (2) the
trial court failed to give the jury a cautionary instruction on eyewiiness identification; (3)
the trial court erroneously instructed the jury that they could infer the Petitioner's purpose
to cause the death of the victim by his commission of an aggravated robbery; (4) the trial
court improperly lowered the State's burden of proof by instructing the jury on the civil

* The Petitioner alleges this error in Grounds 11 and 21 respectively.
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standard of foresceability rather than on specific intent; (3) the trial court, in its instruction
concerning the capital specification, (a) failed to inform the Jjury that the specification must
be proven beyond a reasonable doubt, and (b) misstated the elements of the specification.
The Petitioner concludes that he was deprived of his rights to due process, equal
protection, and a fair guilt determination as a result of these purported errors. Each of the
Petitioner's claims will be dealt with in turn and their cumulative affect on the trial
assessed.

[**66] a. Paragraphs 28 & 76. The trial court failed to instruct the jury on the lesser
included offense of murder.

In Grounds 11 and 21, the Petitioner asserts that the trial court failed to instruct the jury on
the lesser included offense of murder. In Beck v. Alabama, 447 U.S. 625, 65 L. Ed. 2d
392, 100 S. Ct. 2382 (1980), the Court held that "it has long been 'beyond dispute that the
defendant is entitled to an instruction on a lesser included offense if the evidence would
permit a jury rationally to find him guilty of the lesser offense and acquit him of the
greater." Id. at 635 (cifing Keeble v. United States, 412 U.S. 205, 208, 36 L. Ed. 2d 844,
93 S. Ct. 1993 (1973). Furthermore, the Court reasoned that [*842] "when the evidence
unquestionably establishes that the defendant is guilty of a serious, violent offense -- but
leaves some doubt with respect to an element that would Justify conviction of a capital
offense -- the [ailure to give the jury the 'third option' of convicting on a lesser included
offense would seem inevitably to enhance the risk of an unwarranted conviction." 447 U.S.
at 637. Subsequently, the Court, in Hopper v. Evans, 456 U.S. 605, 72 L. Ed. 2d 367. 102
S. Ct. 2049 (1982), [**67] restated its holding that "the jury must be permitted to consider
a verdict of guilt of a noncapital offense 'in every case' in which 'the evidence would have
supported such a verdict." Id. at 610.

The Supreme Court of Ohio made the following findings of fact in Part I of its opinion:
The evidence linked Jackson to both the robbery and the murder. Both the robbery and
the murder occurred within a short time. Jackson knew the register's location and the
amount of money missing, and he admitted his fingerprints would be on the register.
The register keys had been taken from Zak's body. Plastic bags in Jackson's apartment
matched the one found with the register, and Jackson was seen a few days after the
murder carrying a plastic bag towards the wooded area where police found the register.
Also, Jackson admitted complicity in the robbery. Neither logic nor other evidence
supports Jackson's speculation that the robbery and murder were unrelated events or
that Jackson may have killed Zak out of rage because Zak had not given him a refund
two days earlier,

Jackson, 565 N.E.2d at 555. The State Supreme Court explained that:
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From the [**68] evidence, the jury concluded that Jackson intended to rob or had
robbed Zak when he killed her. Jackson's intent is cvident from his pretrial admissions
and the physical evidence. Zak's purse and its contents were on the floor. Desk drawers
were pulled out, evidencing ransacking. Not only was the register missing, but so were
the register keys that had been pinned to Zak's smock. The robbery and murder were
clearly related . . . .

Id. at 559. (Emphasis added.)

The Supreme Court of Ohio reasoned that the Petitioner was not entitled to an instruction
on the lesser included offense of murder because it was not reasonably raised by the
evidence presented at trial. Specifically, the State Supreme Court held that:

Contrary to Jackson's claim, the evidence does not reasonably suggest that [Jackson]
killed Zak but did not rob her. The evidence, including his admissions, his knowledge
about the register and money taken, linked Jackson to both the robbery and the murder,
and his intent to rob was clearly apparent from the physical evidence. [Citation
omitted.] The evidence does not reasonably support acquittal on the felony-murder and
conviction for murder alone; hence, [**69] the evidence does not satisfy the test for a
lesser included offense.

Jackson, 565 N.E.2d at 560. (Citation omitted.)

Based upon the findings of the Supreme Court of Ohio, and upon a review of the record,
the Court concludes that the evidence simply does not support an instruction on the lesser
included offense of murder in this case. 4 As such, the Court concludes that the Petitioner
has not [*843] shown that the adjudication of this claim by the Supreme Court of Ohio
violated the provisions of 28 U.S.C. § 2254(d)(1). Accordingly, the Petitioner is not
entitled to relief and the sub-claim contained in Paragraphs 26 and 76 are denied.

b. Paragraph 77. The trial court failed to give the jury a cautionary instruction on
eyewitness identification,

The Petitioner has challenged [**70] the trial court's failure to instruct the jury regarding
eyewitness identification as a violation of his Eighth and Fourteenth Amendment rights.
The Petitioner has not thoroughly briefed this issue. Nevertheless, the Court has considered
the claim.

The Ohio Supreme Court in State v. Guster. 66 Ohio St. 2d 266. 421 N.E.2d 157 (1981),
held that "the determination whether a cautionary instruction of the type in question should

4 Furthermore, the ease the Petitioner cites in support of his argument, Cordova v. Lynaugh. 838 F.2d 764 (5th Cir. 1988) is distingunishable
from the case sub judice,
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be given will . . . depend in large measure on whether a resolution by the jury of the
disputed issues in the case requires or will be clearly assisted by the instruction." In State
v. Dale, 3 Ohio App. 3d 431, 445 N.E.2d 1137 (1982), the court of appeals held that the
trial court erred in failing to give an cyewitness identification instruction because "many of
the infirmities which are said to attach to eyewitness identification are present under the
evidence of this case." 445 N.E.2d at 1140. The court described the infirmities as follows:

There are numerous instances where eyewitness identification testimony is conflicting
and confusing, indicating that it may have been unreliable. For example, one
eyewitness said defendant [**71] was the perpetrator of the offense, while two said he
was not; the opportunity of the eyewitnesses to observe the perpetrator of the crime
was limited in time, and in some instances by distance; the testimony of the defense's
two eyewitnesses concerning the apparel worn by the perpetrator was confusing and
conflicting; [] [the witness'] capacity to observe the perpetrator may have been limited
by poor eyesight; she was unable to identify defendant on one occasion, but was able to
do so on others; and her identification of the defendant's photograph may have been
influenced by the circumstances of the identification procedure.

Id. at 1140-41. The court ultimately held that "the confusion resulting from eyewitness
testimony could not be resolved adequately only by instructing the jury that it was the
Judge of the credibility of witnesses; rather, in this case, it was necessary to specifically
direct the jury's attention to the very nature of, and the potential problems of reliability
inherent in, eyewitness testimony itself." Id. at 1141. None of the infirmities which the
Dale court found to be present, or any like them, have been asserted by the Petitioner.

[**72] Consequently, the Petitioner has not provided any basis for his claim that the trial
court's failure to instruct on eyewitness identification resulted in fundamental unfairness,
and consequently a violation of his due process rights. The Petitioner's claim in Paragraph
77 is denied.

The Court will consider the related claims set forth in Paragraphs 78 and 79 together.

¢. Paragraph 78. The trial court erroneously instructed the jury that they could infer
the Petitioner's purpose to cause the death of the victim by his commission of an
aggravated robbery.

d. Paragraph 79. The trial court improperly lowered the State's burden of proof by
instructing the jury on the civil standard of foreseeability rather than on specific
intent.

The Defendant's claims in Paragraphs 78 and 79 have no basis in the [*844] record. The
trial court instructed the jury as follows:
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In count one the Defendant is charged with aggravated murder. Aggravated murder is
purposely causing the death of another while committing or attempting to commit or
while fleeing immediately after committing or attempting to commit aggravated
robbery.

Before you can find the Defendant guilty in count one, you must find [**73] beyond a
reasonable doubt that Emily Zak was a living person and that on or about the 25th day
of June 1987, and in Cuyahoga County, Ohio, the Defendant purposely caused the
death of Emily Zak while the Defendant was committing or attempting to commit or
while fleeing immediately after committing or attempting to commit aggravated
robbery.

You must further find beyond a reasonable doubt that the killing of Emily Zak was
done purposely and with specific intent.

What does purposely mean? Purpose to kill is an essential element of the crime of
aggravated murder. A person acts purposely when it is the specific intention to cause a
certain result. It must be established in this case that at the time in question, there was
present in the mind of the Defendant, a specific intent to kill Emily Zak while
committing or attempting to commit aggravated robbery.

Purpose is a decision of the mind to do an act with a conscious objective or producing a
specific result. To do an act purposely is to do it intentionally and not accidentally.
Purpose and intent mean the same thing. The purpose with which a person does an act
is known only to himself unless he expresses it to others or indicates it [**74] by his
conduct.

The purpose with which a person does an act or brings about a certain result may be
determined from the manner in which it is done, the means or weapons used and all of
the other facts and circumstances in evidence.

What does specific intent mean? No person may be convicted of aggravated
murder unless he is specifically found to have intended to cause the death of
another. Specific intent is no more nor less than a particular intent prescribed
[sic] by statute, The killing must have been done purposely and with specific
intent to cause the death of Emily Zak by the Defendant, Andre Jackson.

A person who commits or attempts to commit aggravated robbery may be inferred,
[sic] because he committed the offense by force or violence, or because the offense and
the manner of its commission would be likely to produce death, to have intended to
cause the death of any person who is killed during the commission of, attempt to
commit or flight from the commission of, or attempt to commit aggravated robbery.

However, the inference is not conclusive. The inference may be considered in
determining intent. You are to consider all of the evidence as indicative of
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either [**75] the Defendant's intent or lack of his intent to kill, in determining whether
the Defendant had the specific intent to cause the death of Emily Zak.

We used the term deadly weapon. Deadly weapon means any instrument capable of
inflicting death or specifically designed or adapted for use as such a weapon.

If a wound is inflicted upon a person with a deadly weapon in a manner calculated to
destroy life, the purpose to kill may be inferred from the use of the weapon. Such an
inference is not conclusive and may be accepted or rejected by you in your
deliberations. If you [*845] acecept such an inference, then you must not consider it in
and of itself as conclusive, but you may consider it with the totality of all the evidence,
evidentiary facts and circumstance bearing upon the issue of intent.

It is charged that the act of the Defendant caused the death of Emily Zak. Cause is an
act which, in the normal and continuous sequence of events, produces the death and
without which the death would not have occurred when the death is the natural and
Toreseeable result of the act.

A death is the result of an act when it is produced directly by the act in a natural and
continuous sequence and would not [#¥76] have occurred without the act, Result
occurs when the death is naturally and foreseeably caused by the act.

The causal responsibility of the Defendant for and unlawful act is not limited to its
immediate or most obvious result. He is responsible for the natural, logical and
foreseeable results that follow in the ordinary course of events from an unfawful act.
The test for foreseeability is not whether the Defendant should have foreseen the i injury
in its precise form. The test is whether a rcasonably prudent person, in the light of all of
the circumstances, would have anticipated that death was likely to result to anyone
from the performance of an unlawful act.

As previously stated, before you can find the Defendant guilty of aggravated
murder in the first count, you must find beyond a reasonable doubt that Emily
Zak's death was purposely and with specific intent caused by the Defendant in
accordance with these instructions of law herein given, while the Defendant was
committing or attempting to commit or while fleeing immediately after
committing or attempting to commit aggravated robbery.

(Tr. at 1786-91.) (Emphasis added.) Based upon the foregoing, the Court
concludes [**77] that the trial court properly instructed the jury with respect to the
specific intent requirement for aggravated murder, and did not impermissibly lower the
burden of proof by also instructing the jury on foreseeability. Consequently, the Petitioner
has not established that fundamental unfairness resulted from the instructions given by the
trial court such that his due process rights were violated. The sub-claim contained in
Paragraphs 78 and 79, therefore, are denied.
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e. Paragraph 80. The trial court, in its instruction concerning the capital
specification, (a) failed to inform the jury that the specification must be proven
beyond a reasonable doubt, and (b) misstated the elements of the specification.

The Petitioner has argued that the trial court failed to inform the Jjury of the burden of
proof with respect to the capital specification, and that the trial court misstated the
elements of the specification. The trial court instructed the Jury as follows:

As previously stated, before you can find the Defendant guilty of aggravated murder in
the first count, you must find beyond a reasonable doubt that Emily Zak's death was
purposely and with specific intent caused by the [#%78] Defendant in accordance with
these instructions of law herein given, while the Defendant was committing or
attempting to commit or while fleeing immediately after committing or attempling to
commit aggravated robbery. The aggravated robbery charge in count three is the basis
of this element of the aggravated murder charge in count one. [*846]

As an element of aggravated murder, the Defendant is charged with aggravated
robbery. Before you can find the Defendant guilty of aggravated robbery, you must
find beyond a reasonable doubt that on or about the 25th day of June, 1987, and in
Cuyahoga County, Ohio, the Defendant knowingly obtained or attempted to obtain the
property of another, to wit, Emily Zak, without Emily Zak's consent, for the purpose of
depriving Emily Zak of her property, or the Defendant fled immediately after obtaining
or attempting to obtain another's property as described above, and did inflict or attempt
to inflict serious physical harm on another, to wit, Emily Zak. In this case property of

Emily Zak extends to include property that you [ind she had custody or control over.

If after a full and impartial consideration of all the evidence you find beyond [**79]
a reasonable doubt that the Defendant purposely and with specific intent caused the
death of Emily Zak on or about June 25, 1987, while fleeing immediately after
comuitting or attempting to commit aggravated robbery, your verdict must be guilty as
to the charge of aggravated murder in count one.

If after a full and impartial consideration of all the evidence you find the State
failed to prove beyond a reasonable doubt any one or more of the elements of
aggravated murder as charged in count one, your verdict must be not guilty as to
the charge of aggravated murder.

®oR %

If after a full and impartial consideration of all of the evidence you find that the
State has proved beyond a reasomable doubt all of the eclements of the
specification, your verdict must reflect that finding, If after a full and impartial
consideration of all the evidence you find that the State has failed to prove beyond
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a reasonable doubt any one or more of the elements of the specification, you
verdict likewise will reflect that finding,
(Tr. at 1791, 1794-1795, 1797-98.)

The above-stated jury instructions clearly state that the burden is on the prosecution to
prove each and every element [**80] of the offense charged beyond a reasonable doubt.
Moreover, the jury instructions clearly define the elements of the capital specification in
accordance with Ohio law. The Petitioner has made neither a factual or legal argument
with respect to the claim he states in Paragraph 80 of his Petition. Accordingly, the trial
court's instructions did not result in fundamental unfairness at trial such that the Petitioner's
constitutional rights were violated. The claim contained in Paragraph 80, therefore, is
denied.

Based upon the foregoing analysis, Grounds 11 and 21 are denied.

Ground 12, THE PETITIONER'S RIGHT TO DUE PROCESS OF LAW AND A
FAIR TRIAL AS GUARANTEED BY THE FIFTH, SIXTH, AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION WERE VIOLATED
BECAUSE OF THE ADMISSION OF PREJUDICIAL "PRIOR BAD ACTS"
EVIDENCE AT THE GUILT PHASE OF HIS TRIAL.

The context of this claim is important in determining its merit. The Petitioner and the
Respondent both agree that the "prior bad acts" evidence that was presented to the jury
during the guilt phase was elicited [*847] from a defense witness, Carla Elliott ("Elliott"),
in response to a leading question by the prosecutor. The exchange [**81] was summarized
as follows in the opinion issued by the Ohio Supreme Court in their adjudication of the
merits of this claim:
In proposition of law ten, Jackson claims the prosecutor mmproperly cross-examined
Carla Elliott, a defense witness in the sentencing phase, thereby depriving Jackson of
his constitutional rights. On direct examination, Carla told the jury Jackson was
friendly, "the sweetest person" you could ever meet, who never struck her or anyone
else and would "always walk away" from their arguments. On cross-examination, she
agreed Jackson was a "peaceful, loving person,” who was nonviolent. The prosecutor
then asked her if she knew that Jackson had assaulted and robbed three older women in
1983 and assaulted another woman in 1985. Elliott replied that knowledge of these
assaults would not change her opinion about Jackson's character.

Jackson, 565 N.E.2d at 560.

As the Ohio Supreme Court held, it is well-settled under Ohio law that "under Bvid.R.
405(A), 'inquiry is allowable into relevant specific instances of conduct,’ on cross-
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examination, to challenge the opinion of a character witness." Jackson, 565 N.E.2d at 560
(citing [**82] cases). Accordingly, the Ohio Supreme Court concluded that "in this case,
[Elliot's] characterization of Jackson as sweet, gentle, and nonviolent opened the door for
cross-examination about specific instances of conduct sharply at variance with her opinion
testimony." Id. The Ohio Supreme Court did not apply Federal law in making its
determination on this issue. As such, because the admission of the Petitioner's prior
criminal conduct did not result in fundamental unfairness, his due process rights were
violated.

The remainder of the claims made by the Petitioner in Ground 12 amount to no more than
harmless error. None of the information that was improperly admitted by the trial court
could have resulted in "substantial and injurious effect or influence in determining the
jury's verdict," considering the overwhelming evidence of the Petitioner's guilt which was
presented at trial. See Brecht, 507 U.S. at 637.

Accordingly, Ground 12 is denied.

Ground 13. THE CONDUCT BY THE COUNTY PROSECUTOR DURING THE
GUILT PHASE OF THE PETITIONER'S CAPITAL TRIAL DEPRIVED HIM OF
HIS RIGHTS TO DUE PROCESS, A FAIR TRIAL, AND A RELIABLE
DETERMINATION OF GUILT AND PUNISHMENT [**83] AS GUARANTEED
BY THE FIFTH, SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION.

The Petitioner has made the following claims in connection with Ground 13: (1) the
prosecutor untimely disclosed fingerprint evidence, the State's witness list, and other
documentary evidence prior to the guilt phase of the trial; (2) the prosecutor bolstered the

testimony of witnesses; (3) the prosecutor made improper arguments to the jury and

appealed to the jury's sympathy for the victim; (4) the prosecutor gave personal opinions as
to the strength of the State's case; (5) the prosecutor argued that uncharged or prior violent
acts committed by the Petitioner demonstrated his propensity for violence; (6) the
prosecutor used a toilet as demonstrative evidence. The Petitioner has not offered [*848]

any further argument in support of these claims.

As an initial matter, the Petitioner has not provided any evidence that the prosecutor failed
to provide him with fingerprint evidence in the State's possession prior to trial. The Court
has already addressed this claim in the context of the Petitioner's Brady claims and need
not revisit the issue here. Furthermore, the Petitioner has not [**84] cited to any evidence
in the record which established that the prosecution provided its witness list and other
documentary evidence in an untimely manner. Consequently, the sub-claim contained in
Paragraph 37 is without merit,
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Moreover, the Petitioner has argued in Paragraph 40 that the prosecutor improperly opined,
based upon the Petitioner's unsworn statement, that the Petitioner was not remorseful for
his actions. The sub-claim of prosecutorial misconduct during the penalty phase contained
in Paragraph 40 will be considered in this Court's analysis of Ground 27.

The Petitioner concedes that his counsel failed to object to any of the alleged instances of
misconduct during the guilt phase of the trial. There is no error where there is a failure to
object and the misconduct could have been resolved by timely objection. See Nevius v.
Sumner, 852 F.2d 463, 470 (9th Cir. 1988). However, where defense counsel does not
object, the Court must review the alleged prosecutorial misconduct for plain error. The
Sixth Circuit in United States v. Carter, 236 F.3d 777 (6th Cir.2001), restated the
prevailing law on plain error as follows:

As the [Sixth [#*85§] Circuit] has previously recognized, "prosecutorial misconduct
may be so exceptionally flagrant that it constitutes plain error, and is grounds for
reversal even if the defendant did not object to it." United States v. Carroll, 26 F.3d
[1380,] 1385 n. 6. In United States v. Olano, 507 U.S. 725, 113 S. Ct. 1770, 123 L. Ed.
2d 508 (1993), the Supreme Court set forth three factors a defendant must prove to
obtain relief under a plain error analysis. First, the defendant must show that there was
an error. Id. at 732-33, 113 S, Ct. 1770. Error is defined as "deviation from a legal rule

. unless the rule has been waived," and waiver is defined as the "intentional
relinquishment or abandonment of a known right." Id. at 733, 113 S. Ct. 1770 (quoting
Johnson v. Zerbst, 304 U.S. 458. 464. 58 S. Ct. 1019, 82 L. Ed. 1461 (1938)). Second,
the defendant must show that the error was plain or obvious under current law, Id. at
734, 113 8. Ct. 1770. Finally, the defendant must establish that the plain error affected
his substantial rights. This means that "the error must have been prejudicial: It
must [¥*86] have affected the outcome of the district court proceedings." Id. If these
requirements are satisfied, then the court of appeals should exercise its discretion to
remedy the error "if the error 'seriously affect[s] the fairness, integrity or public
reputation of judicial proceedings." Id. at 736, 113 S. Ct. 1770 (quotation omitted),
The Supreme Court and this court.have subsequently clarified that the Olano test
involves four steps. See Johnson v. United States, 520 U.S. 461, 466-67, 117 S. Ct.
1544, 137 1. Ed. 2d 718 (1997) ("Before an appellate court can correct an error not
raised at trial, there must be (1) error, (2) that is plain, and (3) that affect[s] substantial
rights. If all three conditions are miet, an appellate court may then exercise its discretion
to notice a forfeited error, but only if (4) the error seriously affect[s] the fairness,
integrity, or public reputation of judicial proceedings.") (quotations omitted); United
States v. Monus, 128 F.3d 376, 386 (6th Cir. 1998). Carroll provides, as noted [#849]
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above, four specific factors to consider in evaluating whether a prosecutor's improper
conduct or remarks warrant [¥*87] reversal.

236 F.3d at 783-84. The Petitioner has not established the requisite elements, and has
offered little in the way of argument in support of his contention that he is entitled to relief
based upon prosecutorial misconduct. Consequently, none of the instances of alleged
misconduct on the part of the prosecutor constituted plain error such that the Petitioner is
entitled to relief..

Ground 13 is denied.

Ground 14, THE PETITIONER'S RIGHTS TO DUE PROCESS OF LAW AS
GUARANTEED BY THE FIFTH AMENDMENT TO THE UNITED STATES
CONSTITUTION AND HIS RIGHT TO BE FREE FROM CRUEL AND UNUSUAL
PUNISHMENT AS GUARANTEED BY THE EIGHTH AMENDMENT TO THE
UNITED STATES CONSTITUTION WERE VIOLATED BY THE PETITIONER'S
CONVICTION OF A SPECIFICATION WHICH WAS MERELY A
DUPLICATION OF AN ELEMENT OF THE PRINCIPAL OFFENSE.

The United States Supreme Court in Lowenfield v. Phelps, 484 U.S. 231. 98 L. Ed. 2d 568,
- 108 S, Ct. 546 (1988) held as follows:

To pass constitutional muster, a capital sentencing scheme must "genuinely narrow the
class of persons eligible for the death penalty and must reasonably justify the
imposition of a more severe sentence on the defendant compared [**88] to others
found guilty of murder." Zant v. Stephens. 462 U.S. 862, 877, 77 L. Ed. 2d 235,103 8.
Ct. 2733 (1983); ¢f Gregg v. Georgia, 428 U.S. 153, 49 L. Ed. 2d 859, 96 S. Ct. 2909
(1976). Under the capital sentencing laws of most States, the jury is required during the
sentencing phase to find at least one aggravating circumstance before it may impose
death. Id. at 162-164 (reviewing Georgia sentencing scheme); Proffitt v. Florida, 428
U.S. 242, 247-250, 49 L. Ed. 2d 913, 96 S. Ct. 2960 (1976) (reviewing Florida
sentencing scheme). By doing so, the jury narrows the class of persons eligible for the
death penalty according to an objective legislative definition. Zant, supra, 462 U.S, at
878 ("Statutory aggravating circumstances play a constitutionally necessary function at
the stage of legislative definition: they circumscribe the class of persons eligible for the
death penalty"). In Zant v. Stephen, supra, we upheld a sentence of death imposed
pursuant to the Georgia capital sentencing statute, under which "the finding of an
aggravating circumstance does not play any role in guiding [**89] the sentencing body
in the exercise of its discretion, apart from its function of narrowing the class of
persons convicted of murder who are eligible for the death penalty.”" Id. at 874. We
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found no constitutional deficiency in that scheme because the aggravating
circumstances did all that the Constitution requires.

The use of "aggravating circumstances" is not an end in itself, but a means of genuinely
narrowing the class of death-eligible persons and thereby channeling the jury's
discretion. We see no reason why this narrowing function may not be performed by
jury findings at either the sentencing phase of the trial or the guilt phase. Our opinion in
Jurek v. Texas, 428 U.S. 262, 49 L. Ed. 2d 929, 96 S. Ct. 2950 (1976), establishes this

point.

484 U.S. at 244-45.

Utilizing the framework of analysis set forth in Lowenfeild, and for the same reasons
[¥8350] set forth therein, this Court finds R.C. § 2929.04 constitutional. Ground 14,
therefore, is denied.

Ground 15. THE TRIAL COURT ERRED IN CONDUCTING CERTAIN OF THE
PROCEEDINGS WITHOUT THE PRESENCE OF THE PETITIONER IN
VIOLATION OF THE PETITIONER'S FIFTH, SIXTH AND FOURTEENTH
AMENDMENT  [#*%90] RIGHTS UNDER THE UNITED STATES
CONSTITUTION,.

The Petitioner argues that his constitutional rights were violated when the trial proceeded
without his presence. The Petitioner contends that had he been present he could have
objected to any erroneous part of the proceedings and would have had the opportunity to
consult with his counsel. The Petitioner identifies specific instances during the trial when
he was not present. '

The first instance where the Petitioner asserts that his absence violated his constitutional
rights was during the discussion of the number of preemptory challenges each side would
be allocated. The record indicates the following discussion took place between counsel and
the court, outside the jury's presence:
THE COURT: * * * [t is my understanding that the Defense waived the presence of
Mr. Andre Jackson for purposes of this request to go on the record; is that a fair
statement?
MR. KELLEY (Defense counsel): Yes, your Honor."
(Tr. at 522.) The second instance Petitioner was not present the following exchange
occurred:

THE COURT: There is one other thing I want to put on the record. I assume you don't
need him [Petitioner] here for [¥*91] the purposes of that which we have discussed?
MR. KELLEY (defense counsel): No.
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THE COURT: If it comes to the point where you feel that you do, stop me and we will
bring him in and advise him."

(Tr. at 525-6.) The following exchange occurred the next time Petitioner was not present:
THE COURT: Let the record reflect that we are in chambers and that Mr. Jackson
asked the Court if he could waive his presence and I said yes.

(Tr. at 672.) Petitioner points out three more occasions where he was not present, and on

each occasion, a similar conversation took place concerning Petitioner's presence being

- waived. (Tr. at 886, 1805, 1832.)

The Court has reviewed the transcript and notes that in each instance in which the
Petitioner claims that his absence prejudiced him, he had waived his presence. Therefore,
there is no basis in the record for the Petitioner's assertion that his absence from certain
portions of the proceedings violated his due process rights. Accordingly, Ground 15 is
denied.

Ground 16. THE TRIAL COURT COMMITTED NUMERQUS ERRORS IN
INSTRUCTING THE JURY IN THE VOIR DIRE PHASE OF THE
PETITIONER'S CAPITAL MURDER TRIAL IN VIOLATION OF THE [*%92]
FIFTH, SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION.

The Petitioner argues that the trial court committed numerous errors during [*851] voir
dire. This Court has considered all of the alleged errors individually and cumulatively and
has also reviewed the transcript. The transcript does not reflect the allegations made by the
Petitioner, and he does not cite to any specific portion of the transcript in support of his
claims with which the Court should be concerned. Therefore, the Court concludes that,
because the jury was properly instructed before their guilt-phase and penalty phase
deliberations began, the alleged errors were harmless and the Petitioner did not suffer any
prejudice. See Brecht, 507 U.S. at 637 (citing United States v. Lane, 474 U.S. 438, 449, 88
L. Ed. 2d 814, 106 S. Ct. 725 (1986)). Accordingly, Ground 16 is denied.

Ground 19 will be considered next, as it also deals with errors allegedly committed by the -
trial court during voir dire.

Ground 19. THE SERVICE OF BIASED JURORS SKEWED THE PETITIONER'S
ENTIRE CAPITAL PROCEEDING IN FAVOR OF GUILT VERDICTS AND OF
THE DEATH PENALTY IN VIOLATION [#*93] OF THE SIXTH, EIGHTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION.

The Petitioner argues that several jurors were biased against him before ever hearing any
evidence at trial. Specifically, the Petitioner alleges that, for various reasons, up to six
jurors were biased against him. Additionally, the Petitioner asserts that the prosecutor
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exercised preemptory challenges to exclude jurors who felt strongly that the death penalty
should only be reserved for a few. The record does not support either of these claims.

Recently, Senior United States District Judge Arthur S. Spiegel of the Southern District of
Ohio, succinctly set forth the law governing allegations of juror bias. Judge Spiegel wrote
as follows:

The United States Constitution guarantees a state criminal defendant a right to a fair
trial by a panel of impartial jurors. Wainwright v. Witt, 469 U.S. 412, 418, 83 L. Ed. 2d
841, 105 S. Ct. 844 (1985); Irvin v. Dowd, 366 U.S. 717, 722, 6 L. Ed. 2d 751, 81 S.
Ct. 1639 (1961) (noting that every statec guarantees a criminal defendant a right to a
jury trial and that this right encompasses the right to an impartial jury); see [**94]
also Tinsley v. Borg, 895 F.2d 520, 523 (9th Cir. 1990). Therefore, when a petitioner
asks a federal court on habeas corpus review to examine his voir dire, the focus is on
whether the decisions reached by the trial court during the voir dire prevented the
empaneling of an impartial jury. See Hill v. Brigano, 199 F.3d 833, 844 (1999); see
also Wainwright. 469 U.S. at 423.

The voir dire requires a trial judge to determine juror bias based on a prospective juror's
demeanor, inflection, and responses to a particular flow of questioning. Tinsley v.
Borg, 895 F.2d 520, 525 (9th Cir.1990); see also McQueen v. Scrogey, 99 F.3d 1302,
[321 (6th Cir. 1996). Because the trial court's credibility decisions become "historical
fact[s]", these decisions are subject to the presumption of correctness found in Title 28
U.S.C. § 2254(d), Wainwright, 469 U.S. at 429-30, and "may 'be overturned only for
'manifest error."" Hill, 199 F.3d at 843 (quoting Patton v. Yount, 467 U.S. 1025, 1031,
81 L. Ed. 2d 847, 104 S. Ct. 2885 (1984) [**95] (citing Irvin, 366 U.S. at 723)); see
also Dennis v. Mitchell, 68 F. Supp. 2d 863, 888 (N.D.Ohio 1999) (discussing
Reynolds v. United States, 98 U.S. 145. 156, 25 L. Ed. 244 (1878)). [#852]

Accordingly, in examining the merits of Petitioner's Claim [], this Court must be
"guided by the traditionally broad discretion afforded the trial judge in conducting voir
dire." Hill, 199 F.3d at 843 (citing Mu'Min v. Virginia, 500 U.S. 415, 424, 114 L. Ed.
2d 493, 111 S, Ct. 1899 (1991); Ham v. South Carolina, 409 U.S. 524, 528, 35 L. Ed.
2d 46, 93 S. Ct. 848 (1973)); Dennis, 68 F. Supp. 2d at 890. The burden of showing
that "a juror was unable to set aside any preconceived notions or opinions and render a
verdict based solely upon the evidence presented in court" rests with Petitioner.
Hammer v. Bowlen, 934 F, Supp. 911, 916 (M.D.Tenn. 1996) (citing Irvin, 366 U.S. at
723-24).

Jamison v. Collins, 100 F. Supp. 2d 647, 699-700 (S.D.Ohio 2000). Furthermore, the
Court explained that "when a trial court's decision [¥*96] to dismiss a prospective juror
for cause based on the person's opinion of capital punishment is challenged, the standard is
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‘whether the juror's views would "prevent or substantially impair the performance of his
duties as a juror in accordance with his instructions and his oath."" Wainwright, 469 U.S.
at 424 (quoting Adams v. Texas, 448 U.S. 38, 45, 65 L. Ed. 2d 581, 100 S. Ct. 2521
(1980)). However, the Petitioner is not required to prove a juror's bias with "'unmistakable
clarity." Id. (citing Wainright, 469 U.S. at 424).

The Petitioner has not provided any evidence which demonstrates that any juror was
biased against him and that the trial court empaneled a biased jury. Rather, a close reading
of the voir dire shows that the Court, the prosecution, and defense counsel took great
measure to insure that the prospective jurors could be "fair and impartial” in considering
the case presented to them. Trial courts are afforded broad discretion in conducting voir
dire, and the frial judge in the Petitioner's case did not abuse that discretion. If anything,
the transcript reflects that the trial judge was very concerned [#*97] about delving into the
minds of the jurors to determine whether they could perform their duty in accordance with
the law of the State of Ohio. Furthermore, a "death qualified" jury -- one that is comprised
of jurors not opposed to the death penalty and willing to consider imposing it -- is
constitutional. See Witherspoon v. Illinois, 391 U.S. 510, 522 n.21,20 L. Ed. 2d 776, 88 S.
Ct. 1770 (1968). Consequently, the Petitioner's claim that biased jurors affected the
outcome of his trial is entirely unfounded and without merit. The sub-claims contained in
Paragraphs 66, 67, and 68 are denied.

The Petitioner claims in Paragraph 69 that the prosecution ecxercised preemptory
challenges to exclude jurors who had reservations about imposing the death penalty except
in a small category of cases. The record reflects that the rial court permitted the excusal of
prospective jurors who stated that they could not follow the instructions of law presented
to them in considering whether to impose the death penalty. These individuals essentially
stated that they could not impose the death penalty, in any circumstance, even if the
prosecution met its burden of proof, and therefore [**98] were properly excused. Other
prospective jurors were excused for reasons not stated on the record, and it cannot be
inferred from the record that the prosecutor excused those jurors for improper purposes. 3
The Petitioner has [*833] not provided any evidence, and the Court has not found any in
the record, which supports the Petitioner's Paragraph 69 claim. Accordingly, it shall be
dismissed.

Fmally, the general assertions made by the Petitioner in Paragraph 70 concerning the
service of biased jurors are unsupported by the record.

Accordingly, Ground 19 is dismissed.

3 Ultimately the jury was composed of individuals with the following positions on the death penalty: five jurors expressed that they had no
position on the death penalty; one juror was persenally against the death penaity; three jurors were personally for the death penalty; two
jurors, whose individual voir dire is not patt of the record submitted to this Court, are unaccounted for.
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Ground 18, THE TRIAL COURT DENIED THE PETITIONER HIS DUE
PROCESS, [**99] EQUAL PROTECTION AND EFFECTIVE ASSISTANCE OF
COUNSEL UNDER THE FIFTH, SIXTH, EIGHTH AND FOURTEENTH
AMENDMENTS BY FAILING TO PROVIDE HIM WITH AN EXPERT WHEN
THIS SERVICE WAS REASONABLY NECESSARY TO ADEQUATELY
PREPARE FOR TRIAL.

The Petitioner contends that the trial court denied him his constitutional rights by failing to
provide him with an expert when this service was reasonably necessary to adequately
prepare for trial. The Petitioner filed a motion seeking funding for an expert with social
and applied behavioral science expertise to assist counsel injury selection. The Petitioner
contends that, due to the trial court's denial of this motion, counsel was unable to
intelligently exercise his preemptory challenges or challenge jurors for cause. The
Petitioner further argues that individuals served on the Petitioner's jury who were
predisposed to find him guilty and sentence him to death or who were not willing to listen
to his defense or mitigation as a result of the trial court's denial of this motion.

In considering the Petitioner's contention, this Court looks to R.C. § 2929.024, which
provides:

If the court determines that the defendant is indigent and that investigation [**100]
services, experts, or other services are reasonably necessary for the proper
representation of a defendant charged with aggravated murder at trial or at the
sentencing hearing, the court shall authorize the defendant's counsel to obtain the
necessary services for the defendant, and shall order that payment of the fees and
expenses for the necessary services be made in the same manner that payment for
appointed counsel is made . . . .

The trial court, then, has the discretion to determine whether the Petitioner is in need of
expert assistance. See id. In Jenkins v. State. 15 Ohio St. 3d 164, 473 N.E.2d 264, (1984),
the Ohio Supreme Court determined that the following factors are relevant in considering
whether the trial court abused its discretion in denying "reasonably necessary" funding
requests for expert assistants: (1) the value of the expert assistance to the Petitioner's
proper representation by counsel; and (2) the availability of other means to satisfy the same
functions. See id. at 193.

The Fifth Circuit in Moore v. Johnson, 225 F.3d 495 (5th Cir.2000), discussed an indigent
defendant's right to a jury [**101] selection expert using the framework set forth in Ake,
supra, The court explained that after Ake, "a defendant cannot expect the state to provide
him a most-sophisticated defense; rather, he is entitled to 'access the raw materials integral
to the building of an effective defense.™ Id. [*854] at 503 (citing Ake v. Oklahoma, 470
U.S. 68, 77, 105 S. Ct. 1087, 84 L. Ed. 2d 53 (1985)). Furthermore, "most of those raw
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materials come to the defendant in the form of his court-appointed lawyer - in his expert
knowledge about how to negotiate the rules of court, how to mount an effective defense,
and so forth." Id. The Fifth Circuit also persuasively reasoned that "jury selection is not 2
mysterious process o be undertaken by those learned in the law only with the assistance of
outside professionals. All competent lawyers are endowed with the 'raw materials' required
to pick a jury fairly disposed toward doing substantive justice." Id. Ultimately, the court
held that "a defendant does not lack 'an adequate opportunity to present [his] claims fairly'
because he has been denied a jury consultant." Id. Consequently, for the foregoing reasons,
the Petitioner's claim concerning the trial court's [**102] denial of a jury selection expert
fails.

Therefore, Ground 18 is denied.

Ground 20. THE ADMISSION OF HEARSAY EVIDENCE VIOLATED THE
PETITIONER'S RIGHTS OF CONFRONTATION OF WITNESSES AND DUE
PROCESS UNDER THE SIXTH AND FOURTEENTH AMENDMENTS OF THE
UNITED STATES CONSTITUTION.

The Petitioner claims that two witnesses were permitted to give hearsay testimony during
the guilt phase of the trial in contravention of his right to confrontation.

The Petitioner argues that witness, Beniyah Yearby ("Yearby"), was told by the victim that
she and a person Yearby testified was the Petitioner had an altercation two days before the
murder. The Petitioner's argnment is not supported by the record. Yearby was present in
the laundromat where Zak worked on June 23, 1987, when a man she subsequently
identified as the Petitioner had an altercation with Zak. Yearby witnessed the entire
inciden( between the Petitioner and Zak. Yearby did not testify, as the Petitioner asserts, as
to statements make by Zak on June 23. Rather, she testified as to what she saw and heard
at the laundromat that day. Yearby testified that someone entered the laundromat,
approached the coin machine, and addressed Zak [¥*103] in a loud tone. Yearby only
turned around when she heard a loud noise which she believed was the Petitioner hitting
Zak, which was not the case. When Yearby turned around, she observed the individual,
whom she subsequently identified as the Petitioner, for at least one minute. The record
reveals that Yearby's testimony was offered to prove the fact that the Petitioner and Zak
had an altercation of some kind prior to Zak's murder. The fact that an altercation occurred
between the Petitioner and Zak was more important than what was said during that
altercation, or what the altercation concerned. Moreover, any statements made by Zak to
Yearby after the Petitioner left the premises concerning what had just transpired fall under
Ohio R. Evid. 803(1) which excepts present sense impressions from the hearsay rule.
Present sense impressions are statements describing or explaining an event made while
perceiving the event or immediately thereafter unless the circumstances indicate
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untrustworthiness. Based on the foregoing, the Petitioner has not established a
constitutional violation, and the sub-claim contained in Paragraph 72 is denied.

The Petitioner additionally asserts that a police officer, [**104] Officer Pestak, testified
that the apartment complex where the Petitioner lived did not provide laundry bags like
those found in the Petitioner's apartment. This information was apparently [*855]
provided to the police officer by an employee at the Petitioner's apartment complex who
was not called to testify at trial. This is hearsay which does not fall under any exception to
the hearsay rule. Despite the trial court's error in allowing Officer Pestak's testimony, it is
but harmless error as the Petitioner has not proven that actual prejudice resulted from its
admission at trial. See Brecht, 507 U.S. at 637. Accordingly, the claim contained in
Paragraph 73 is denied.

Therefore, Ground 20 is denied.

Ground 22. THE PETITIONER WAS DENIED HIS RIGHTS AS GUARANTEED
BY THE EIGHTH AND FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION BECAUSE THE JURY WAS PERMITTED TO
REVIEW A VICTIM IMPACT STATEMENT DURING THE GUILT PHASE.

The Petitioner contends that his Eighth and Fourteenth Amendment rights were violated
becausc the jury was permitted to review a victim impact statement during the guilt phase
of the trial. The Petitioner contends that the prosecutor elicited [**105] testimony from
several witnesses concerning the victim which was intended to invoke the jury's sympathy.
The prosecutor also emphasized this testimony in its arguments to the Jury. The Petitioner
argues that admission of this victim impact evidence was prejudicial as it provided the jury
with highly inflammatory and irrelevant evidence that merely served to distract them.

The United States Supreme Court has held that "if the State chooses to permit the
admission of victim impact evidence and prosecutorial argument on that subject, the
Eighth Amendment erects no bar per se." Payne v. Tennessee, 501 U.S. 808, 827, 115 L.
Ed. 2d 720, 111 S. Ct. 2597 {1991). In Payne, the Court determined that there was nothing
unfair about the jury hearing testimony regarding the loss experienced by the victim's
family as a result of the murder during the penalty phase of the trial. See id. See also Jones
v. United States, 527 U.S. 373, 395, 119 S. Ct. 2090, 2105, 144 L. Ed. 2d 370 (1999). The
Supreme Court reasoned, "A State may legitimately conclude that evidence about the
victim and about the impact of the murder on the victim's family is relevant [**106] to the
jury's decision as to whether or not the death penalty should be imposed.”" Payne, 501 U.S.
at 827. Inclusion of such information is consistent with the goals of justice and fairness.
See 1d.
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The Sixth Circuit has also extended application of the Supreme Court's holding in Payne to
the guilt phase of the (rial. See Byrd v. Collins, 209 F.3d 486 (2000). A Petitioner may
only prevail where the victim impact evidence is "so unduly prejudicial that it renders the
trial fundamentally unfair." Payne, 501 U.S. at 825. In Byrd, the Sixth Circuit held that the
videotaped interview of the victim with his family, as well as emotionally charged
statements made by the prosecutor, do not constitute prejudicial victim impact evidence. §
Thus, the Petitioner must show that the statements [*856] elicited by the prosecutor
during the guilt phase of the trial were so unduly prejudicial as to render the trial
fundamentally unfair.

[**107] The record does not support the Petitioner's claim that his rights were violated
when the prosecutor elicited victim impact evidence from several witnesses and used this
evidence in his arguments to invoke the jury's sympathy during the guilt phase of the trial.
The record indicates that the victim impact statements were relatively brief in comparison
to the overwhelming amount of evidence presented at trial. In the opening argument, the
prosecution dedicated nearly one full page out of 28 pages of transcript to the personal
characteristics of the victim. (Tr. at 712-40.) The victim was described as being five foot
one, 109 pounds, and 74 years old. (Tr. at 714.) She was also described as being "a
creature of habit," meticulously clean, and running a "tight ship at the laundromat." (Tr.at
715.) The prosecutor even acknowledged that not everyone appreciated the way she ran the
place. (Tr. at 715.) In its closing argument, the prosecution briefly repeated the same
information regarding the victim's habits in less than one page out of 23 pages of transcript
“which contain the prosecutor's closing arguments. (Tr. at 1677-1700, 1680.) Additionally,
when questioned whether a determination [**108] had been made regarding the victim's
age, height, and weight, the coroner testified that the victim was 109 pounds, five feet one,
and elderly and frail. (Tr. at 787.) Three of the State’s witnesses briefly testified to the
victim's habit of cleanliness. (Tr. at 841, 902, 982.) Thus, in comparison to the amount of
evidence presented during the guilt phase, the prosecutor's comments and witnesses'
testimonies about the victim were minimal. The Petitioner's trial counsel objected to the
prosecutors remarks or the testimony about the victim.

In addition, the trial judge also instructed the jury not to allow sympathy, bias, prejudice,
or favoritism to affect their judgment. (Tr. at 1680, 1775.) Considering the instruction from
the judge that the arguments, of course, were not evidence, the record does not demonstrate
that the evidence or prosecutor's statements were so inflammatory as to deprive the
Petitioner of a fundamentally fair proceeding such that his due process rights were
violated. Consequently, Ground 22 is denied.

8In its opinion, the Sixth Circuit cites opinions from the Fourth, Fifth, and Seventh Circuits, all of which extended the Supreme Court's
holding in Payne to the guilt phase of the trial. See Id. at 532; Beanett v. Angelone. 92 F.3d 1336 (4th Cir. 1996): Black v. Collins. 962 F.2d
394 (5th Ci, 1092); Williams v. Chrans. 945 F.2d 926 (7th Cir. 1991). Each cireuit found that the victim impact argument did not render the
trial fundamentally unfair. See Beanett, 92 F.3d at 1348; Black. 962 F.2d at 408; Williams. 945 F.2d at 947.
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Ground 23. THE PETITIONER WAS DEPRIVED OF HIS RIGHT TO
EFFECTIVE ASSISTANCE OF COUNSEL DURING THE TRIAL PHASE OF HIS
CASE IN VIOLATION OF THE FIFTH, SIXTH, [**109] EIGHTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION.

The Petitioner has asserted an extensive list of errors allegedly committed by his trial
counsel. The Petitioner apparently did not raise these claims on direct appeal to the Ohio
Supreme Court.

As an initial matter, the Petitioner asserts that his trial counsel failed to obtain "all
necessary experts to assist in trial preparation." Further, during voir dire, the Petitioner
alleges that his counsel failed to ensure that all proceedings were recorded; failed to file
motions fo suppress Petitioner's statement and eyewitness identification; failed to conduct
voir dire according to professionally accepted standards in not requesting limiting
instructions; failed to request sequestration of prospective jurors; failed to object to
prosecutorial misconduct; failed to object to misstatements of law; failed to object to the
word recommendation used over and [#857] over again by the prosecutor and the judge;
failed to object to the unlawful use of preemptory challenges; failed to develop a theory of
the case during voir dire; failed to move for dismissal of certain jurors for cause.

The Petitioner further asserts that during [¥#110] the trial itself his counsel failed to object
to inappropriate questions from the prosecutor; failed to request a continuance when it
became necessary; failed to object to prejudicial hearsay; failed to investigate and argue
the culpability of other suspects; failed to object to the State's characterizations of the
victim,; failed to appreciate the significance of evidentiary matters.

Finally, the Petitioner argues that during closing arguments his trial counsel failed to object
when evidence was misstated; failed to object when the jury's sympathy was invoked and
personal opinions were argued; failed to object when other acts evidence was argued and
comments about the Petitioner's were made which included details of those offenses. The
Petitioner also argues that defense counsel failed to request written jury instructions or to
file requested jury instructions regarding unreliability of eyewitness testimony and other
acts evidence.

Ineffective assistance of counsel claims are adjudicated under the standard set forth .by the
United States Supreme Court in Strickland v, Washington, 466 U.S. 668, 80 L. Ed. 2d 674,
104 S. Ct. 2052 (1984). In Strickland, the Court [**111] held,

A convicted defendant's claim that counsel's assistance was so defective as to require
reversal of a conviction or death sentence has two components. First, the defendant
must show that counsel's performance was deficient. This requires showing that
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counsel made errors so serious that counsel was not functioning as 'counsel' guaranteed
the defendant by the Sixth Amendment. Second, the defendant must show that the
deficient performance prejudiced the defense. This requires showing that counsel's
errors were so serious as to deprive the defendant of a fair trial, a trial whose result is
reliable. Unless a defendant makes both showings, it cannot be said that the conviction
or death sentence resulted from a breakdown in the adversary process that renders the
results unreliable.

Id. at 687. The Court further explained that "when a convicted defendant complains of the
ineffectiveness of counsel's assistance, the defendant must show that counsel's
representation fell below an objective standard of reasonableness." Strickland, 466 U.S. at
687-88. Furthermore, the Court reasoned that to show prejudice, the Petitioner "need not
show that [**112] counsel's deficient conduct more likely than not altered the outcome of
the case.” Id. at 691-92, 693. Rather, in the context of a death penalty case, the Petitioner
must show that "there is a reasonable probability that, absent the errors, the sentencer -
including an appellate court, to the extent it independently reweighs the evidence -- would
have concluded that the balance of aggravating and mitigating circumstances did not
warrant death." Id at 695. A court which undertakes the prejudice inquiry "must ask if the
defendant has met the burden of showing that the decision reached would reasonably likely
have been different absent the errors." Id. at 696.

Courts presume that an attorney is competent, and the burden rests upon the defendant to
show a constitutional violation. See United States v. Pierce, 62 F.3d 818. 833 (6th Cir.
1995). A strong presumption exists that counsel's behavior lies within the wide range of
reasonable professional assistance. See O'Hara v. Wigginton, 24 F.3d 823, 828 (6th Cir.
1994). [*858] In determining whether counsel's conduct falls within the broad range of
professionally [**113] acceptable conduct, courts will not view counsel's actions through
"the distorting lens of hindsight." Hendricks v. Calderon, 70 F.3d 1032, 1036 (9th
Cir.1995). Rather, under the rule of contemporary assessment, an attorney's actions must
be examined according to what was known and reasonable at the time the attorney made
his choices. See id. A habeas petitioner must also overcome the presumption that under the
circumstances, the challenged action might be sound trial strategy. See Strickland, 466
U.S. at 689. Ultimately, the burden is on a defendant (or petitioner) to show that counsel's
performance resulted in "an actual breakdown of the adversarial process” so as to deprive
the defendant or petitioner of a fair trial. See United States v. Cronic, 466 U.S. 648, 657-
58, 80 L. Ed. 2d 657. 104 S. Ct. 2039 (1984). A court need not determine whether
counsel's performance was deficient before examining the prejudice suffered by a habeas
petitioner as a result of the alleged deficiencies. See Strickland., 466 U.S. at 697.
Conversely, if the petitioner fails to establish prejudice, the court need not further [**114]

analyze counsel's performance. See, e.g., Fuller v. Roe, 182 F.3d 699 (9th Cir. 1999).
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The Petitioner asserts that his trial counsel failed to obtain expert assistance in preparing
his case for trial. The record shows that the Petitioner filed no less than four motions to
request the appointment of a forensic expert, a handwriting expert, an investigator, and a
mitigation expert. The trial court granted the Petitioner's motions for a handwriting expert
and a mitigation expert, and apparently denied the other two motions. The Petitioner has
not demonstrated that his {rial counsel were deficient in their representation with respect to
obtaining expert assistance in preparing for trial, nor has he shown that he was prejudiced
because he was denied a forensic expert and an investigator. Consequently, absent a
showing of prejudice, the Petitioner's sub-claim concerning trial counsel's ineffectiveness
in acquiring experts to assist in pre-trial investigation and preparation for trial is denied.

Furthermore, the record does not support the Petitioner's claim that trial counsel failed to
file motions to suppress his statement and eyewitness identification testimony. [**115]
Trial counsel, in fact, filed a motion to suppress both the Petitioner's oral statement and the
eyewitness identification testimony. (See Resp. Ex. 6 & 9.) Trial counsel also moved to
suppress fingerprint evidence. (See Resp. Ex. 8.) Because the record does not support the
Petitioner's contention with respect to trial counsel's failure to file appropriate motions to
~ suppress, the sub-claim is denied.

The Petitioner also has asserted a number of other claims for which, assuming that they are
true, he has not shown that he suffered prejudice. The claims are as follows: failure to
ensure that all proceedings were recorded; failure to request sequestration of prospective
jurors; failure to object to unidentified misstatements of law; failure to object to use of the
word "recommendation" by the prosecutor and judge; failure to request a continuance at
some unspecified point during the trial; failure to object to the State's characterizations of
the victim; failure to appreciate the significance of evidentiary matters; failure to object to
misstatements of what the evidence was. The Petitioner has not provided any evidence or
argument in support of any of these sub-claims. Because the [**116] Petitioner has failed
to establish that any of the above-alleged deficiencies prejudiced him, each sub-claim is
denied.

The Petitioner has made additional claims in Ground 23 concerning his counsel's failure to
object to various occurrences during trial. First, the Petitioner [#859] asserts that his trial
counsel was deficient in the manner in which they conducted voir dire. Specifically, the
Petitioner has asserted that his trial counsel failed to request appropriate limiting
instructions, failed to object to the allegedly unlawful use of preemptory challenges by the
prosecution, failed to strike cerfain unidentified jurors for cause, and failed to develop a
theory of the case during voir dire. This Court has thoroughly reviewed the entire voir dire
process in connection with the analysis set forth in Ground 19 above. The Court has not
identified any deficient conduct on the part of the Petitioner's trial counsel during voir dire
with respect to any of the claims asserted by the Petitioner. Morcover, even assuming
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deficient conduct by the Petitioner's trial counsel, he has not established that he was
prejudiced by such conduct. Accordingly, the Petitioner's sub-claim concerning
ineffective [**117] assistance of counsel during voir dire is denied.

Next, the Plaintiff argues that his trial counsel failed to object to instances of prosecutorial
misconduct during the trial, and also failed to object to inappropriate questions by the
prosecutor. This Court, in Ground 13, found that any alleged misconduct committed by the
prosecutor during the trial did not result in prejudice to the Petitioner. Thus, trial counsel's
failure to object to the alleged misconduct was inconsequential and did not prejudice the
Petitioner. The Petitioner's sub-claim, therefore, is denied.

Third, the Petitioner argues that his counsel failed to object to prejudicial hearsay during
the course of the trial. In Ground 20, this Court discussed the erroncous admission of
hearsay testimony by the trial court and concluded that it was harmless error which did not
prejudice the Petitioner. Therefore, trial counsel's failure fo object to hearsay testimony and
admitted by the trial court did not prejudice the Petitioner. Consequently, this sub-claim is
denied.

Fourth, the Petitioner argues that his trial counsel failed to investigate and argue the
culpability of other suspects. In Ground I, the Petitioner alleged [**118] that the
prosecution failed to disclose evidence of other suspects investigated in connection with
the murder of Emily Zak. The Court found that the prosecutor's failure to disclose
investigatory leads regarded two other men named Pete Johnson was not 2 Brady violation.
This Court reasoned that the disclosure of these investigatory leads would not have
changed the outcome of the case, particularly considering the totality of the evidence
presented during trial which indicated the Petitioner's guilt. Now, the Petitioner argues that
his trial counsel was deficient in their representation because they failed to investigate and
argue the culpability of other suspects. This Court concludes that even if trial counsel was
deficient in their investigation of other suspects and failed to present evidence of the
culpability of other suspects, it did not result in prejudice to the Petitioner considering the
overwhelming evidence of the Petitioner's guilt which has been thoroughly discussed
supra. Accordingly, this sub-claim is denied.

Fifth, the Petitioner claims that his trial counsel was deficient because they failed to object
to the prosecutor's comments concerning "other acts" evidence [**119] during closing
arguments. This Court, in Ground 13, found that the other acts evidence was properly
admitted to impeach a defense witness was properly admitted. Because it was properly
admitted, the prosecutor was free to comment upon it during his closing arguments. Even
if the Petitioner's trial counsel was deficient in failing to object, the Petitioner has not
demonstrated that prejudice resulted from this failure. Consequently, this sub-claim is
denied. :
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[¥*860] Finally, the Petitioner argues that his trial counsel failed to request written jury
instructions concerning the unreliability of eyewitness identification. The Court has dealt
with this issue in its discussion of Paragraph 77, Ground 21. The Court found that the trial
court's failure to specially instruct the jury on the potential problems with eyewitness
identification was not ecrroneous, and that the Petitioner had not identified any
circumstances which would necessitate such an instruction under Ohio law. Therefore, the
failure of the Petitioner's trjal counsel to request an eyewitness identification instruction,
which is distinet from the general instruction on the jury's role as judge of the credibility of
witnesses, was not [**120] deficient. Even if trial counsel's failure to make such a request
was deficient, the Petitioner has not demonstrated that their failure prejudiced him.
Therefore, this sub-claim is denied.

Based upon the foregoing analysis, the Petitioner has failed to demonstrate that his trial
counsel's conduct was deficient, and that the alleged conduct resulted in prejudice to him.
As such, the Plaintiff has not established a constitutional violation, and Ground 23 is
denied in its entirety.

C. Sentencing Issues

Ground 17. THE PRECLUSION OF MITIGATION EVIDENCE AT THE
PETITIONER'S PENALTY HEARING VIOLATED HIS RIGHTS TO A
RELIABLE SENTENCING DETERMINATION BY AN INFORMED JURY AS
GUARANTEED BY THE EIGHTH AND FOURTEENTH AMENDMENTS TO
THE UNITED STATES CONSTITUTION.

The Petitioner has asserted three separate claims in this Ground which relate to the use of
residual doubt during the penalty phase of his trial. The Petitioner initially asserts that the
trial court erred when it failed to instruct the jury on residual doubt during the penalty
phase of his trial. The Supreme Court of Ohio ruled on this issue during the Petitioner's
direct appeal. The court held as follows:

Jackson [¥*121] correctly argues that the trial jury may consider residual doubt in
deciding a death penalty case. State v. Gillard, 40 Ohio St. 3d 226, 234, 533 N.E.2d
272, 281 (1988); State v. Buell, 22 Ohio St. 3d 124, 142, 22 Ohio B. Rep. 203, 218-
219, 489 N.E.2d 795, 811 (1986). However, Jackson waived any instructional
deficiency by not requesting such an instruction or objecting to its absence. F ailing to
object to a jury instruction waives any error "unless, but for the error, the outcome of
the trial clearly would have been otherwise." State v. Underwood, 3 Ohio St. 3d 12. 3
Ohio B. Rep. 360, 444 N.E.2d 1332 (1983), syllabus. See also, Crim.R. 52(B); State v.
Long, supra; State v. Williams, 51 Ohio St. 2d 112, 5 Ohio Op. 3d 98, 364 N.E2d
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1364 (1977), paragraph one of the syllabus. Jackson's failure to raise the issue at the
court of appeals also waived all but plain error. See State v. Williams, supra, paragraph
two of the syllabus.

Here, no miscarriage of justice, plain error, or material prejudice resulted from the trial
judge's failure to instruct on residual doubt. Even with such an instruction, [**122]
the outcome of the trial would not have been clearly different. State v. Underwood.
supra. The jury could readily reconcile Myrieckes' testimony with Jackson's guilt. []
Moreover, in an unsworn mitigation statement, Jackson continued to profess
innocence; hence the possible significance of Myrieckes' testimony was [*861] not
lost on the jury. Instead, the jury by their recommendation of death continued to reject
Jackson's alibi defense and pleas of innocence.

Jackson, 565 N.E.2d at 561-62.

In Franklin v. Lynaugh, 487 U.S. 164. 101 L. Ed. 2d 155, 108 S. Ct. 2320 (1988), the
United States Supreme Court discussed residual doubt as a factor during the penalty phase
of a capital case. The Court's discussion is as follows:

At the outset, we note that this Court has never held that a capital defendant has a
constitutional right to an instruction [on residual doubt]. Petitioner suggests that our
discussion of the "residual doubt" question in Lockhart v. McCree, 476 11.S. 162, 180-
82,90 L. Ed. 2d 137. 106 S. Ct. 1758 (1986), supports his position that he has such an
entittement. But all that this aspect of [**123] the Lockhart opinion stands for is the
simple truism that where "States are willing to go to allow defendants to capitalize on
'residual doubts,™ such doubts will inure to the defendant's benefit. Lockhart, supra, at
181. Lockhart did not endorse capital sentencing schemes which permit such use of
"residual doubts," let alone suggest that capital defendants have a right to demand jury
consideration of "residual doubts" in the sentencing phase. Indeed, the Lockhart dissent
recognized that there have been only a "few times in which any legitimacy has been
given" to the notion that a convicted capital defendant has a right to argue his
innocence during the sentencing phase. 476 U.S. at 205-206 (Marshall, 7., dissenting).
The dissent also noted that this Court has not struck down the practice in some States
of prohibiting the consideration of "residual doubts" during the punishment trial. Id.

Our edict that, in a capital case, "'the sentencer . . . [may] not be precluded from
considering, as a mitigating factor, any aspect of the circumstances of the offense,"
Eddings v. Oklahoma, 455 U.S. 104, 110, 71 T. Ed. 2d 1, 102 S. Ct. 869
(1982) [**124] (quoting Lockett [v. Ohio], 438 U.S. [586.] at 604, [98 S. Ct. 2954, 57
L. Ed. 2d 973 (1978)]), in no way mandates reconsideration by capital juries, in the
sentencing phase, of their "residual doubts” over a defendant's guilt. Such lingering
doubts are not over any aspect of petitioner's "character,” "record,” or a "circumstance
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of the offense." This Court's prior decisions, as we understand them, fail to recognize a
constitutional right to have such doubts considered as a mitigating factor.

476 U.S. at 173-74. (Emphasis added.) Moreover, the Court found that although the
petitioner did not receive an instruction on residual doubt, the trial court did nothing to
impair the petitioner's ability to raise the issue during the penalty phase of the trial. See id.
Based upon the Court's opinion in Franklin, it is clear that the Petitioner in the case sub
Judice did not have a constitutional right to an instruction on residual doubt during the
penalty phase of his trial. Accordingly, the Petitioner is not entitled to habeas relief on this
sub-claim.

The Petitioner also argues that defense counsel was deficient in explaining to the jury that
residual doubt could be weighed as a mitigating factor. The Ohio Supreme [**125] Court
found that "[at] the sentencing hearing, Jackson presented little evidence and relied
principally upon residual doubt.” 565 N.E.2d at 562. To this end, the Petitioner presented
the testimony of his girlfriend Carla FElliot, and a young witness, Terence Myrieckes, who
testified that he saw another man leaving the laundromat with a white duffel bag, that the
cash register was not in its normal [*862] place, and that Zak was standing near the
bathroom door. The Petitioner also gave an unsworn statement during the penalty phase.
Further, the Petitioner's trial counsel attempted to summarize other mitigating factors for
the jury. Trial counsel made the following statement:

The State has proved that Mrs. Zak met her death in the course of an aggravated

robbery. You already said that.

Your determination now must be whether or not that aggravating circumstance

outweighs a mitigating factor or mitigating factors. I agree with the Prosecutor when he

says -- I think he said, anyway, that only two possible factors of mitigation have been

presented here.

One is the youth of Andre Jackson, and two is the [sic] any other relevant mitigating
factors. In the jury instructions which [**126] you will be given, those are number
four and number seven.

First of all, let's talk about youth. Andre is 22 years old. Is that a mitigating factor in
and of itself which outweighs the aggravating circumstance, that is, the killing and the
robbery? It's only my opinion. You make the decision, but I myself would say by itself,
no, it is not. I have no quarrel with that statement, but what we are saying to you and
what has been presented to you is basically this.

Andre, from the day he became involved in this investigation, until today, has
maintained that he is not responsible for Mrs. Zak's death. Through your deliberations,
through his mterview by the psychiatrist, through his interview by the person from the
Probation Department after the verdict, he maintains he his innocent. He told here that
he was innocent. He continues to maintain that he is innocent.
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Terence Myrieckes was brought in by us. We learned of him only on Sunday. Now you
might say how convenient that is. Yes, but the police department -- I'm not saying
Captain Newkirk, per se, I'm saying the police department knew about him long ago.
We did not have that information. We could not present that to you before. [*#127]

Doesn't that information from Terrence Myrieckes add something to your
consideration? Ladies and gentlemen, your verdict was that the State proved
beyond a reasonable doubt that Andre Jackson did these things. As I said earlier,
I'm sure you arrived at that verdict honestly, doing your duty.

Yet that verdict was a verdict beyond a reasonable doubt, It was not beyond all
doubt. You didn't have the benefit of Terrence Myrieckes' testimony,

You must decide whether to recommend the death penalty. Death, as I'm sure the
Prosecution may argue about Mrs. Zak's death, is beyond all doubt, If by chance,
and something more than chance, you have made an honest mistake, the death
penalty is uncorrectable. That cannot be corrected.

The unanswered questions that Terence Myrieckes' testimony presents and suggests
may be that which is mitigation. You have to determine that. Does that chance, that
possibility, that probability raise to the level of 50 percent? When the judge charges
you, you may understand that statement more than 50 percent. Does it outweigh the
aggravating circumstance?

Ladies and gentlemen, if the Prosecution talks about the horrible death Mrs. Zak
suffered [¥*128] and so on, 1 can understand that, but the only aggravating
circumstance [#863] is the aggravated robbery and the surrounding circumstances.
Andre Jackson says to you he did not do this. You have determined that the evidence
says otherwise. If you turned him completely off, considering what he says to you, if
you turned off everything that I say to you and Mr. Kelley says to you then you are
going to recomimend death.

(Tr. at 1936-1939.) Although trial counsel never used "residual doubt" as a term of att in
his closing, he presented a compelling argument to the jury that sufficient doubt existed
with respect to whether his client committed the crime that the death penalty should not be
imposed. Consequently, this Court finds that trial counsel was not deficient in arguing
residual doubt during his closing statement, and that the Petitioner did not suffer prejudice
as a result of his counsel's performance according to the standards set forth in Strickland.,
supra, and its progeny. The Petitioner, therefore, is not entitled to relief upon this sub-
claim.

Additionally, the Petitioner has asserted that the prosccutor's comments during the penalty
phase prejudiced him. The Court [**129] has reviewed the transcript and, without the
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benefit of any argument or analysis from the Petitioner, concludes that the Ohio Supreme
Court did not violate 28 U.S.C. § 2254(d)1) in reaching its decision rejecting the
Petitioner's claim concerning the prosecutor's sentencing comments.

Finally, the Petitioner claims that the cumulative effect of the discussed in the immediately
preceding paragraphs, taken together with the prosecutor's comments concerning the
available mitigation evidence, resulted in a violation of his constitutional rights as
guaranteed by the Eighth and Fourteenth Amendments. Even faken cumulatively, the
alleged errors asserted by the Petitioner in Ground 17 do not warrant relief, and the Ground
is therefore denied in its entirety.

As such, Ground 17 is denied.

Ground 24. ERRONEQUS JURY INSTRUCTIONS AT THE PENALTY PHASE
VIOLATED THE PETITIONER'S RIGHT TO DUE PROCESS AND A FAIR AND
RELIABLE DETERMINATION OF THE APPROPRIATE PENALTY AS
GUARANTEED BY THE EIGHTH AND FOURTEENTH AMENDMENTS TO
THE UNITED STATES CONSTITUTION.

The Petitioner has raised several claims with respect to the jury instructions given by the
trial court during [**130] the penalty phase of the trial. Each will be discussed in turn.
The Court has reviewed the sentencing instructions given by the trial court at pages 1960
through 1979 of the transcript.

a. Paragraph 93. The trial court erred in instructing the jury on all the available
mitigating factors. Paragraph 95. The trial court improperly defined "mitigating
factor,"”

In Jamison v. Collins, supra, persuasively discussed the effect of mstructing capital juries
on all of the statutory mitigating factors, when only several may apply to a particular
defendant. The instructions given by the trial court in Jamison are substantively similar to
the instructions given in the case sub judice. The court explained as follows:

Ohio Revised Code §§ 2929.03 and 2929.04 guide the discretion of the trier of fact by
limiting the mitigating factors a trier of fact may consider to support the imposition of
the death penalty. [*864] The trial court gave the following definition of mitigating
factors:

Mitigating factors are factors that, while they.do not justify or excuse the crime of
aggravated murder, nevertheless may be considered by you as extenualing,
lessening, weakening, excusing [**131] to some extent or reducing the degree of
the defendant's culpability.
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The Ohio Revised Code enumerates the mitigating factors, some of which may not
apply in this matter. These factors include but are not limited to the following: one,
the nature and circumstances of the offense; two, the history, character and
background of the offender; three, whether the victim of the offense induced or
facilitated it; four, whether it is unlikely the offense would have been committed but
for the fact the defendant was under duress, coercion or strong provocation; five,
whether at the time of committing the offense the offender, because of a mental
disease or defect, lacked substantial capacity to appreciate the criminality of his
conduct or to conform his conduct to the requircments of law; six, the youth of the
offender; seven, the offender's lack of a significant history of prior criminal
convictions and delinquency adjudications; eight, if the offender was a participant
in the offense but not the principal offender, the degreec of the offender's
participation in the offense and the degree of the offender's participation in the acts
that led to the death of the victim; nine, any other factors [#%132] that are relevant
to the issue of whether the offender should be sentenced to death.

(Tr. 2762-63 (emphasis added)).
Regarding the trial court's definition of mitigating factors, Petitioner argues that the
trial court incorrectly intimated to the jury that mitigating factors must excuse or reduce
blame in order to support a life sentence. Petitioner further asserts that the trial court's
definition of a mitigating factor denied Petitioner the benefit of much of his mitigation
evidence regarding his childhood.

In addition, Petitioner contends that the trial court erred in charging the jury on all of
the mitigating factors listed in Ohio Revised Code § 2929.04 (see Tr. at 2763-64). By
instructing the jury on all of the factors, Petitioner argues, the trial court changed the
focus of the mitigation hearing from a qualitative analysis of the evidence to a
quantitative analysis of the number of mitigating factors presented and impermissibly
converted the mitigating factors into aggravating circumstances. []

Having reviewed Petitioner's arguments concerning this instruction, the Court finds
them to be without merit. Taken in context, the trial court's instructions do not [**133]
create a reasonable likelihood that the jurors understood the challenged instructions to
preclude consideration of relevant mitigating evidence offered by Petitioner during the
penalty phase. See State v. DePew, 38 Ohio St. 3d 275. 289-90, 528 N.E.2d 542. 558
(1988) (finding no prejudicial error where the trial court read all the statutory
mitigating factors to the jury but did not comment on the factors actually presented by
the defendant). [] The Court further notes that the Supreme Court in Buchanan
observed that "we have never ... held that the state must affirmatively structure in a
particular way the manner in which juries consider mitigating evidence." Id.,
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[Buchanan v. Angelone], 522 U.S. [269.] at 276, 118 S. Ct. 757, [139 1.. Ed. 2d

702(1998)].
100 F. Supp. 2d at 758-759 (emphasis original).

For the reasons set forth above, the Petitioner's sub-claims contained in Paragraph 93 and
95 are denied.

[*865] b. Paragraph 94. The trial court improperly instructed the jury on
reasonable doubt during the penalty phase.

Contrary to the Petitioner's assertion, the trial court instructed the jury that the standard
they were to use in determining whether the aggravating circumstance outweighed the
mitigating [*¥134] circumstances was beyond a reasonable doubt. Furthermore, the
Petitioner has failed to make any specific argument in support of this sub-claim, and the
Court cannot divine from the single sentence contained in Paragraph 94 what impropriety
existed in the trial court's instruction on reasonable doubt. However, the Court has
reviewed the definition of reasonable doubt given to the jury during penalty phase
instructions, and concludes that the trial court did not provide a definition which would
influence the jury to impose the death penalty. See gemerally Jamison v. Collins 100 F.
Supp. 2d at 757. Therefore, because the Petitioner has not established a due process
violation, the sub-claim contained in Paragraph 94 is denied.

¢. Paragraph 96. The Court repeatedly instructed the jury that its penalty
determination was a non-binding recommendation in violation of Caldwell v.
Mississippi, 472 U.S. 320, 86 L. Ed. 2d 231, 105 S. Ct. 2633 (1985).

It is well-settled that "to establish a Caldwell violation, a defendant necessarily must show
that the remarks to the jury improperly described the role assigned to the jury by local
law.” Dugger v. Adams, 489 U.S. 401, 407, 103 L. Ed. 2d 435, 109 S. Ct. 1211
(1989). [**135] See also Jackson, 565 N.E.2d at 561.

The trial judge instructed the jury in the Pctitioner's case that their determination with
respect to imposition of the death penalty was a recommendation. Under Ohio law, "the
trial jury shall recommend to the court that the sentence of death be imposed on the
offender." R.C. § 2929.03(D)(2). Therefore, when the judge instructed the jury as stated
above, he did not misstate Ohio law, and thus did not violate Caldwell. Accordingly, in
affirming the instructions given by the trial court with respect to the role of the jury in
recommending a sentence, the Ohio Supreme Court did not reach a conclusion that was
"contrary to, or involved an unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States.” 28 U.S.C. § 2254(d)(1).

Accordingly, the Petitioner's sub-claim contained in Paragraph 96 of Ground 24 is denied.
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d. Paragraph 97. The trial court failed to give an instruction that a life verdict was
mandatory if the aggravation did not outweigh the mitigation.

This sub-claim is without basis in the record. The trial court instructed the [**136] Jury
that if they concluded that the State did not prove that the aggravating circumstances
outweighed the mitigating factors, that they were to choose between two life sentences to
impose upon the Petitioner. (See Tr. at 1970-71.)

Accordingly, the Petitioner's sub-claim is denied.

e. Paragraph 98, The trial court instructed the jury not to consider sympathy.

This matter was resolved by the United States Supreme Court in California v. Brown, 479
U.S. 538, 93 L. Ed. 2d 934, 107 S. Ct. 837 (1987). The Court held:

An instruction prohibiting juries from basing their sentencing decisions on factors not
presented at the trial, and irrelevant to the issues at trial, does not violate the United
States Constitution. It serves the useful purpose of confining the jury's imposition of
the death sentence by cautioning it against reliance on extraneous emotional factors,
which, we think, would be far more likely to turn the jury against a capital defendant
than [*866] for him. And to the extent that the instruction helps to limit the jury's
consideration fo matters introduced in evidence before it, it fosters the Eighth
Amendment's "need for reliability in the determination [¥**137] that death is the
appropriate punishment in a specific case."

Id. at 543 (quoting Woodson v. Notth Carolina, 428 U.S. 280, 305, 49 1.. Ed. 2d 944, 96
S. Ct. 2978 (1976)). See also Saffle v. Parks, 494 U.S. 484, 493, 108 L. Ed. 2d 415, 110 S,
Ct. 1257 (1990) ("Whether a juror feels sympathy for a capital defendant is more likely to
depend on that juror's own emotions than on the actual evidence regarding the crime and
the defendant. It would be very difficult to reconcile a rule allowing the fate of a defendant
to turn on the vagaries of particular jurors' emotional sensitivities with our longstanding
recognition that, above all, capital sentencing must be reliable, accurate, and nonarbitrary."
(Citing cases)).

Based on the foregoing Supreme Court precedent, the Petitioner cannot establish that the
"no sympathy" mstruction the trial judge gave to the jury during the penalty phase violated
his due process rights. Accordingly, the Petitioner's sub-claim contained in Paragraph 98 is
denied.

f. Paragraph 99. The trial court failed to instruct the jury that residual doubt about
the Petitioner's guilt could be weighed.
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[**138] This issue was discussed at length in the Court's analysis of Ground 17, supra.
For the reasons set forth in that portion of the Court's Opinion, the sub-claim contained in
Paragraph 99 is denied.

h, Paragraph 100. The trial court failed to instruct on what course of action to take if
they became deadlocked during the penalty phase deliberations.

Under Ohio law, juries are given a special charge if they become deadlocked during guilt
phase deliberations of a trial. The Ohio Supreme Court has yet to reach the question
whether the same charge is applicable during the penalty phase of a capital case before the
jury begins deliberating. See State v. Dennis, 79 Ohio St. 3d 421, 683 N.E.2d 1096, 1107
(1997); see also State v. Howard, 42 Ohio St. 3d 18, 537 N.E.2d 188 (1989).

Nonetheless, after reviewing Ohio case law, the Court did not find any example of a case
where a trial court instructed a jury on how to proceed if deadlocked before that
circumstance arose. To instruct a jury before they became deadlocked would be premature
and would lessen the impact which the charge was designed to have upon the jurors.
Therefore, the [#*139] Court finds that the trial court did not err in not instructing the jury
on what to do if they became deadlocked. Even if the trial court's failure to instruct prior to
the jury deadlocking can be considered error, the Court concludes that it was harmless, and
that the Petitioner did not suffer actual prejudice as a result. See Brecht, 507 U.S. at 637.
As such, no prejudice accrued to the Petitioner.

Consequently, the sub-claim contained in Paragraph 100 is denied.

Ground 25. THE ADMISSION INTO EVIDENCE OF THE PETITIONER'S
STATEMENTS TO THE COURT PROBATION DEPARTMENT VIOLATED THE
PETITIONER'S RIGHTS AS GUARANTEED BY THE FIFTH, SIXTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION.,

The Ohio Supreme Court considered the Petitioner's claim with respect to the admission
[*867] of the probation report prepared in connection with the penalty phase of his trial.
The court held as follows:

An accused who asks for a presentence investigation cannot complain of its submission
to the jury. State v. Esparza, 39 Ohio St. 3d 8, 10, 529 N.E.2d 192. 195 (198§).
Accurate information on pending charges can be included in a presentence
mvestigation. [¥¥140] State v. Greer, 39 Ohio St. 3d 236, 253, 530 N.E.2d 382. 402
(1988). Arrests are a part of an accused's social history and are properly included in a
presentence investigation. State v. Hutton, 53 Ohio St. 3d 36, 559 N.E.2d 432 (1990),
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paragraph one of the syllabus; State v. Cooey, 46 Ohio St. 3d 20, 35, 544 N.E.2d 895,
914 (1989). See also, State v. Greer. supra, paragraph four of the syllabus.

565 N.E.2d at 561.

The Petitioner asserts that his Fifth Amendment rights were violated by the disclosure of
the contents of the pre-sentence investigation report to the jury. The Petitioner cites Estelle
v. Smith, 451 U.S. 454, 68 L. Ed. 2d 359, 101 S. Ct. 1866 (1980), in support of his
position. However, Estelle is distinguishable from the case sub judice. The Court in Estelle
held that "Any effort by the State to compel [the petitioner] to testify against his will at the
sentencing hearing clearly would contravene the Fifth Amendment." Id. at 463. (Emphasis
added.) This extends to statements made by capital defendants in the course of pre-
sentence [**141] investigations which the State conducts in connection with sentencing
proceedings.

There is nothing in the record to suggest that the Petitioner was compelled to submit to a
pre-sentence investigation and psychiatric evaluation. Rather, the record shows that the
Petitioner's counsel requested a pre-sentence investigation report prior to trial, which was
supplemented after the jury returned its guilty verdict, The Petitioner's trial counsel also
requested a psychiatric evaluation for the purposes of mitigation. The Court cannot but
conclude that the Petitioner voluntarily chose to submit to both the pre-sentence
investigation and the psychiatric evaluation in an effort to aid his presentation of
mitigation evidence during the penalty phasc of the trial. This is especially the case
considering that the statements made by the Petitioner to the pre-sentence investigator and
the psychiatrist concerning his innocence were utilized by his counsel when they argued
residual doubt to the jury during closing arguments. Consequently, the Petitioner's
statements to the pre-sentence investigator and the psychiatrist were admissible as part of
the reports submitted to the Court,

Accordingly, this [**142] Court concludes that the Ohio Supreme Court's decision with
respect to the admission of information contained in the Petitioner's pre-sentence
investigation report was not "contrary to, or involve[] an unreasonable application of,
clearly established Federal law, as determined by the Supreme Court of the United States."
28 U.S.C. § 2254(d)(1). |

The Petitioner has also claimed that the trial court committed constitutional error in
permitting the introduction of his prior criminal record during the penalty phase. However,
"nothing in the federal Constitution bars the introduction of a defendant's prior criminal
record, which is highly relevant to his individual background and character." Barclay v.
Florida, 463 U.S. 939, 970, 77 L. Ed. 2d {134, 103 S. Ct. 3418 (1983) (Stevens, J.
concurring). In the case sub judice, the prosecutor introduced the Defendant's prior record
while impeaching a defense character witness, Carla Elliott, on cross-examination. Elliott
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testified that the Petitioner was a "sweet, loving person who never [*868] abused her or
anyone else." Jackson, 565 N.E.2d at 562. The prosecutor then related the extent
of [¥¥143] the Petitioner's prior violent crimes, particularly against women. Once the door
to the Petitioner's character was opened by his trial counsel, the prosecutor was entitled to
impeach the mitigation witness using the Petitioner's criminal record. Therefore, the
Petitioner's claim concerning introduction of his prior criminal record during the penalty
phase is without merit.

“Ground 25 is denied.

Ground 26. THE PETITIONER'S RIGHTS UNDER THE SIXTH, EIGHTH AND
FOURTEENTH AMENDMENTS OF THE UNITED STATES CONSTITUTION
WERE VIOLATED WHEN THE TRIAL COURT FAILED TO INSTRUCT THE
JURY ON THE PROPER PURPOSES FOR WHICH THE JURY MIGHT
CONSIDER THE EXCULPATORY EVIDENCE.

This issue was resolved in the Court's discussion of Ground 17. Accordingly, for the
reasons set forth in Ground 17 of this Opinion, the Petitioner's claim in Ground 26 is
denied. '

Ground 27. THE PROSECUTOR'S IMPROPER COMMENTS ON THE FACT
THAT THE PETITIONER'S MITIGATION STATEMENT WAS UNSWORN
DEPRIVED THE PETITIONER OF HIS RIGHTS AS GUARANTEED BY THE
FIFTH, SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION.

Grounds 27 and 29 contain claims based on the sentencing phase arguments made
by [*¥144] the prosecutor. Because the grounds for relief assert claims arising from the
‘same set of [acts, the Court will consider them together.

Ground 29. THE PETITIONER'S RIGHTS AS GUARANTEED BY THE FIFTH,
SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION WERE VIOLATED BECAUSE MISCONDUCT BY
THE COUNTY PROSECUTOR AT THE PENALTY PHASE OF THE
PETITIONER'S CAPITAL TRIAL DEPRIVED HIM OF HIS RIGHTS.

The Petitioner argues that prosecutor's comments concerning the unsworn mitigation
statement prejudiced him. The Petitioner contends that the prosecutor encouraged the jury
to penalize him for invoking his right to make an unsworn statement. In addition, the
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Petitioner asserts the jury was encouraged to ignore the issue of whether the aggravating
circumstance outweighed the mitigating factor.

The Ohio Supreme Court considered this ground for relief in the Petitioner's direct appeal.
The court stated:

Jackson asserts that the prosecutor, by remarks in argument, prejudiced Jackson's fair
trial rights. The state denies error or prejudice and argues that Jackson failed to
preserve error by not objecting. See State v. DeNicola, 163 Ohio St. 140, 56 Ohio Op.
185, 126 N.E.2d 62 (1955), [**145] paragraph three of the syllabus.

We find no manifest miscarriage of justice under the plain error rule. See [*869]
Crim.R. 52(B); State v. Long, 53 Ohio St. 2d 91, 7 Ohio Op. 3d 178, 372 N.E.2d 804
(1978), paragraph three of the syllabus. In argument, the prosecutor did improperly
refer to aggravating "circumstances" although only one aggravating circumstance
existed. He said he was irked by Jackson's lack of compassion and remorse. The
prosecutor also asserted that the nature and circumstances of the offense were "what
really warrants * * * the death penalty,” but this arguably only explained why they
were not mitigating. Morcover, the trial judge correctly instructed the jury on the
aggravating circumstance and that only one existed. See State v. Johnson, 46 Ohio St.
3d 96, 103, 545 N.E.2d 636, 643 (1989).

According to the prosecutor, Jackson lacked courage to admit guilt, and made an
unsworn statement, thereby avoiding cross-examination. The prosecutor's comment did
extend beyond the guidelines for comment on unsworn statements in State v. DePew,
supra, paragraph two of the syllabus. The prosecutor also said defense counsel
attempted [**146] to "throw a monkey wrench or red herring" into the proceedings by
transferring guilt to the jury, and was "mealy-mouthing." Although unprofessional,
these comments were scarcely crucial.

Moreover, reversal cannot be premised on every intemperate remark by counsel. State
v. Maurer, supra, 15 Ohio St. 3d at 267, 15 Ohio B. Rep. at 403, 473 N.E.2d at 793.
Some latitude is granted to both parties in closing argument. State v. Byrd, 32 Ohio St.
3d79,82, 512 N.E.2d 611, 616 (1987). Viewed in its entirety, the closing argument did
not deny Jackson a fair trial. :

565 N.E.2d at 560-61.

In State v. Depew, 38 Ohio St. 3d 275, 528 N.E.2d 542 (1988), the Ohio Supreme Court
determined that where a defendant makes an unsworn statement during the penalty phase
of a capital case, the prosecution may comment on such statement but his comments must
be limited to reminding the jury that the defendant's statement was not made under oath, in
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contrast to all other witness testimony. The Petitioner contends that the prosecutor's
comments exceeded the limit set out in DePew.

The Sixth Circuit Court of Appeals has determined that a prosecutor [**147] may point
out that an unsworn statement by an accused was not made under oath and not subject to
cross-examination. See Byrd v. Collins, 209 F.3d at 533. A prosecutor's direct reference to
a criminal defendant's failure to otherwise testify is a violation of the defendant's Fifth
Amendment privilege against self-incrimination. See Griffin v. California, 380 U.S. 609,
14 L. Ed. 2d 106, 85 8. Ct. 1229 (1965). Indirect references on the failure to testify may
also violate the Fifth Amendment privilege. In such a case, a reviewing court must look to
all the surrounding circumstances when determining whether a Constitutional violation
occurred. Butler v. Rose, 686 F.2d 1163, 1170 (6th Cir. 1981). The court should consider
whether the comments "manifestly intended" to reflect the accused's silence or are of such
a character that the jury would "naturally and necessarily” take them as such; whether the
remarks were isolated or extensive; whether evidence of guilt was otherwise
overwhelming; and whether curative instructions were given, when they were given, and
what they were. See United States v. Moore, 917 F.2d 215,225 (6th Cir. 1990). [**148]

Ultimately, the question is whether the Petitioner's due process rights were violated. See
Darden v. Wainwright, 477 U.S, 168, 18], [*870] 91 L. Ed. 2d 144, 106 S. Ct, 2464
(1986). Relief will not be granted unless "the prosccutor's statement likely had a bearing on
the ouicome of the trial in light of the strength of the competent proof of guilt." Pritcheit v,
Pitcher, 117 F.3d 959, 964 (6th Cir. 1997). To constitute denial of due process, the
misconduct must be "so pronounced and persistent that it permeates the entire atmosphere
of the trial." Pritchett, 117 F.3d at 964. See also Serra v. Michigan Dept. of Corrections, 4
F.3d 1348, 1354 (6th Cir. 1993), cert. denied, 510 U.S. 1201 (When prosecutorial
misconduct "rises to the level of depriving the defendant of fundamental fairness in the
trial process, the claim is remediable on a petition for habeas corpus relief.").

The prosecutor's comments did not violate the Petitioner's due process rights. The
prosecutor's comments occurred in an isolated incident and they did not have a tendency to
mislead the jury or prejudice Petitioner. Although the [**149] prosecuior mis-spoke and
stated that "aggravating circumstances" existed, when only one aggravating circumstance
had been presented, the trial court gave curative instructions. Furthermore, the prosecutor's
comments did not directly or indirectly refer to the Petitioner's failure to testify such that
his Fifth Amendment right against sclf-incrimination was violated. The comments were
not manifestly intended to reflect Petitioner's silence nor were they of such character that
the jury would naturally and necessarily take them as such. The prosecutor merely
indicated he was upset that Petitioner lacked any remorse. This comment does not reflect
on Petitioner's right to remain silent.
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The arguments raised by Petitioner are identical to those he raised on direct review to the
Supreme Court of Ohio, and the Petitioner has failed to show that that court's decision was
"contrary to, or involved an unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States" 28 US.C. § 2254(d)(1).
Accordingly, Ground 27 is denied.

Ground 28. THE TRIAL COURT DENIED THE PETITIONER HIS DUE
PROCESS, EQUAL PROTECTION AND [**150] EFFECTIVE ASSISTANCE OF
COUNSEL RIGHTS AS GUARANTEED BY THE FIFTH, SIXTH, EIGHTH AND
FOURTEENTH AMENDMENTS BY FAILING TO PROVIDE HIM WITH AN
INDEPENDENT PSYCHOLOGIST WHEN THIS SERVICE WAS REASONABLY
NECESSARY TO ADEQUATELY PREPARE FOR AND PRESENT HIS CASE.

The Petitioner asserts that his trial counsel should have obtained an independent
psychological evaluation for him prior to the sentencing phase of his trial. R.C. § 2929.024
authorizes counsel for indigent defendants to obtain experts "reasonably necessary for the
proper representation of a defendant charged with aggravated murder at trial or at the
sentencing hearing." Prior to trial, a psychological examination of the petitioner disclosed
that he did not sufter from any mental disease or defect. Trial counsel knew this when they
decided not to obtain an independent psychological examination prior to the sentencing
phase of the trial. Therefore, it is reasonable to conclude that trial counsel did not request
an independent psychological evaluation prior to sentencing because they knew they could
not argue mental disease or defect as mitigating factors. Their decision to forego a futile
psychological evaluation was sound [*871] strategy [**151] supported by adequate
investigation. See Combs v. Coyle, 205 F.3d 269, 278 (6th Cir.2000); Strickland, 466 U.S.
at 686. Consequently, the Petitioner has failed to demonstrate that the decision of his frial
counsel to forego an independent psychological evaluation prior to the sentencing phase of
the trial resulted in prejudice to him under the Strickland standard discussed at length
supra. As such, there is no constitutional violation and the Petitioner is not entitled to
habeas relief on his ineffective assistance of counsel claim contained in Paragraphs 111 &
114.

Additionally, the Petitioner has not presented any evidence or argument with respect to his
claim that the psychological evaluation conducted by the court-appointed psychologist was
deficient. Therefore, the Petitioner's sub-claim contained in Paragraph 112 is denied..

The Petitioner also claims that the trial court deprived him of his due process rights by
denying him access to a forensic expert and an investigator. The Petitioner has failed to
demonstrate that fundamental unfairness resulted from the trial court's denial of his request
for a forensic expert and an investigator [*%152] such that his due process right were
violated. Therefore, the sub-claim contained in Paragraph 113 is denied.
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Finally, in his Traverse, the Petitioner briefly asserts that no mitigation evidence was
gathered by his counsel for presentation during sentencing. The record shows that the trial
court appointed a mitigation expert to assist the Petitioner in preparing for the sentencing
phase. However, little mitigation evidence was presented by the Petitioner during the
sentencing phase. In the absence of further argument by the Petitioner, the Court cannot
conclude based on the record that the Petitioner's due process rights were violated.

For the foregoing reasons, Ground 28 is dismissed in its entirety.

Ground 30. THE PETITIONER WAS DEPRIVED OF HIS RIGHTS AS
GUARANTEED BY THE FIFTH, SIXTH, EIGHTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION BECAUSE THE
STATE OF OHIO FAILED TO PROVE THAT THE AGGRAVATING
CIRCUMSTANCES OUTWEIGHED THE MITIGATING FACTORS IN HIS
CASE.

The Ohio Supreme Court considered this argument in Section XV of its opinion in the
Petitioner's case. The court stated:

At the sentencing hearing, Jackson presented little evidence and relied [**153]
principally upon residual doubt. His girlfriend, Carla Elliott, testified that he was a
sweet, Joving person who never abused her or anyone else. Yet Carla's opinion never
faltered when she heard Jackson previously had assaulted four women. Myrieckes'
testimony could be reconciled with Jackson's guilt.

In an unsworn statement, Jackson said little about his background. Although he
continued to assert his innocence, Jackson stated that he was not angry with the jury.
He said he hoped and prayed the police ultimately would find the persons responsible
for this crime. He did object to Newkirk's testimony on the ground that he never told
Newkirk the things that Newkirk said he had. Jackson said he felt sorry for the victim,
her family, and his own family, including Carla, who was going to have his baby. He
said he would do the best he could in prison.

The presentence investigation revealed Jackson, a high school graduate [*872] in
good health, was born in Florida on March 9, 1966. His parents divorced cleven years
later. At age twelve, he was adjudged unruly by a juvenile court. The juvenile court
committed him at seventeen to the Department of Youth Services for aggravated
robbery and carrying [**154] a concealed weapon. At nineteen, he was sentenced to a
reformatory for possession of criminal tools, gross sexual imposition, and attempted
grand theft of a motor vehicle. Pending charges, noted earlier, involved forgery and
receiving stolen property. Jackson denied use of drugs or excessive alcohol. When
arrested in September 1987, he worked in a restaurant.
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We find the evidence fully supports the single aggravating circumstance that Jackson,
as a principal offender or with prior calculation and design, purposefully killed Zak
during an aggravated robbery. In contrast with the proved aggravaling circumstance,
the trial court and court of appeals found no mitigating factors.

After independently assessing the evidence, the only evident mitigating factor is
Jackson's age of twenty-one at the time of the offense. We find nothing in the nature
and circumstances of the offense to be mitigating. Zak suffered being beaten to death,
with multiple fractures, and then Jackson ignominiously stuffed her head into a toilet.
Jackson's history, character, and background offer nothing in mitigation aside from his
age. Carla Elliott's testimony was of little value. Jackson chose to tell the Jury [*¥155]
very little about himself; and what we know from the presentence investigation does
not suggest extenuation. |

Under R.C. 2929.04(B), the statutory mitigating factors offer little assistance to
Jackson. No evidence shows Zak induced the offense, R.C. 2929.04(B)(1), or that
Jackson acted under "duress, coercion, or strong provocation," R.C. 2929.04(B)(2). The
psychiatric report failed to suggest any mental discase or defect, R.C. 2929.04(B)(3).
The specified factor, "youth of the offender," R.C. 2929.04(B)(4), applies and we give
it some weight. Jackson's prior record, reflected in the presentence investigation,
negates applying R.C. 2929.04(B)(5). Jackson did say on September 7, in talking with
Police Captain Newkirk, that someone else involved in the robbery killed Zak.
However, our view of the evidence negates applying R.C. 2929.04(BX6). At trial,
Jackson and his counsel relied on residual doubt as their principal mitigating factor.
Although residual doubt does qualify as a significant "other factor,” we choose to give
it no weight under the circumstances of this case. See$O R.C. 2929.04(B)(7); State v.
“Apanovitch, 33 Ohio St. 3d 19, 29, 514 N.E.2d 394, 405 (1987) [**156] (H. Brown, J.,
separate opinion).

We conclude, after independently weighing the proved aggravating circumstance
against mitigating factors, that the aggravating circumstance outweighs mitigation
beyond a reasonable doubt. Further, we conclude that death is an appropriate and
proportionate penalty when this case is compared with other robbery-murder cases. See
State v. Lott, 51 Ohio St. 3d 160, 555 N.E.2d 293 (1990); State v. Jamison, supra; State
v. Van Hook, supra; State v. Greer, supra.

565 N.E.2d at 562-63.

The Ohio Supreme Court's conclusion that the aggravating circumstance outweighed the
mitigation evidence is a factual determination. It cannot be overturned unless the Ohio
Supreme Court's decision [*873] on this claim "was based on an unreasonable
determination of the facts in light of the evidence presented in the State court
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proceedings.” 28 U.S.C. § 2254(d)(2). The record does not support such a finding by this
Court. Consequently, Ground 30 is denied.

Ground 31. THE PETITIONER'S CONVICTIONS AND SENTENCES ARE VOID
AND CONSTITUTIONALLY VOID AND VOIDABLE BECAUSE THEY WERE
INSUFFICIENT [**¥157] TO SUSTAIN A CONVICTION OF AGGRAVATED
ROBBERY AND THE CORRESPONDING CAPITAL MURDER
SPECIFICATION, THUS VIOLATING THE PETITIONER'S RIGHT TO A FAIR
TRIAL AS GUARANTEED BY THE SIXTH AMENDMENT TO THE UNITED
STATES CONSTITUTION,

In this ground for relief, the Petitioner challenges the guilt determinations made by the jury
and the State courts which subsequently reviewed his case with respect to the sufficiency
of the evidence supporting the imposition of the death penalty. The Ohio Supreme Court
discussed this claim as follows:
Jackson argues that the prosecution did not prove that the murder and robbery were
related. He contends that he could have simply taken the register as an afterthought to
killing Zak.

However, direct evidence of a fact is not required, and circumstantial evidence may be
more certain, satisfying, and persuasive than direct evidence. Michalic v. Cleveland
Tankers, Inc., 364 U.S, 325, 330, 81 S. Ct. 6, 10, 5 L. Ed. 2d 20 (1960). Intent can be
proved from underlying facts and circumstances. State v. Johnson, 56 Ohio St. 2d 35 .
38, 10 Ohio Op. 3d 78, 80, 381 N.E.2d 637, 640 (1978). Even murder convictions can
rest solely on circumstantial [**158] evidence. State v. Nicely, 39 Ohio St. 3d 147.
150, 529 N.E.2d 1236, 1238 (1988).

From the evidence, the jury concluded that Jackson intended to rob or had robbed Zak
when he killed her. Jackson's intent is evident from his pretrial admissions and the
physical evidence. Zak's purse and its contents were on the floor. Desk drawers were
pulled out, evidencing ransacking. Not only was the register missing, but so were the
register keys that had been pinned to Zak's smock. The robbery and murder were
clearly related and the prosecution proved the death penalty specification and the
robbery charge.

565 N.E.2d at 559.

To the extent that Federal law is actually implicated by this claim, this Court concludes
that the Ohio Supreme Court's holding with respect to the sufficiency of the evidence
supporting the Petitioner's conviction on aggravated robbery and the corresponding capital
murder specification was not "contrary to, or an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States." 28
U.S.C. § 2254(d)(1). Accordingly, Ground 31 is denied.
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Ground 32. THE [**159] PETITIONER WAS DEPRIVED OF HIS RIGHTS AS
GUARANTEED BY THE FIFTH, EIGHTH AND FOURTEENTH AMENDMENTS
TO THE UNITED STATES CONSTITUTION BECAUSE OHIQ REVISED CODE
SECTION 2929.03(D)(1) IS UNCONSTITUTIONAL ON ITS FACE AND AS
APPLIED TO THE PETITIONER.

The Petitioner has raised a constitutional challenge to the application of R.C. §
2929.03(D)(1) [*874] in that there is no provision for a mandatory psychological
evaluation and/or social history report. R.C. § 2929.03(D)(1) states

Death may not be imposed as a penalty for aggravated murder if the offender raised the
matter of age at trial pursuant to section 2929.023 of the Revised Code and was not
found at trial to have been cighteen years of age or older at the time of the commission
of the offense. When death may be imposed as a penalty for aggravated murder, the
court shall proceed under this division. When death may be imposed as a penalty, the
~ court, upon the request of the defendant, shall require a pre-sentence investigation to be
made and, upon the request of the defendant, shall require a mental examination to be
made, and shall require reports of the investigation and of any mental examination
submitted to the court, pursuant [**160] to section 2947.06 of the Revised Code. No
statement made or information provided by a defendant in a mental examination or
proceeding conducted pursuant to this division shall be disclosed to any person, except
as provided in this division, or be used in evidence against the defendant on the issue of
guilt in any retrial. A pre- sentence investigation or mental examination shall not be
made except upon request of the defendant. Copies of any reports prepared under this
division shall be furnished to the court, to the trial jury if the offender was tried by a
jury, to the prosecutor, and to the offender or the offender's counsel for use under this
division. The court, and the trial jury if the offender was tried by a jury, shall consider
any report prepared pursuant to this division and furnished to it and any evidence raised
at trial that is relevant to the aggravating circumstances the offender was found guilty
of committing or to any factors in mitigation of the imposition of the sentence of death,
shall hear testimony and other evidence that is relevant to the nature and circumstances
of the aggravating circumstances the offender was found guilty of committing, the
mitigating factors [**161] sct forth in division (B) of section 2929.04 of the Revised
Code, and any other factors in mitigation of the imposition of the sentence of death,
and shall hear the statement, if any, of the offender, and the arguments, if any, of
counsel for the defense and prosecution, that are relevant to the penalty that should be
imposed on the offender. The defendant shall be given great latitude in the presentation
of evidence of the mitigating factors set forth in division (B) of section 2929.04 of the
Revised Code and of any other factors in mitigation of the imposition of the sentence of
death. If the offender chooses to make a statement, the offender is subject to cross-
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examination only if the offender consents to make the statement under oath or
affirmation.

The defendant shall have the burden of going forward with the evidence of any factors
in mitigation of the imposition of the sentence of death. The prosecution shall have the
burden of proving, by proof beyond a reasonable doubt, that the aggravating
circumstances the defendant was found guilty of committing are sufficient to outweigh
the factors in mitigation of the imposition of the sentence of death.

As this Court previously [¥*162] held in its discussion of Ground 28, an independent
psychological evaluation of the Petitioner would not have resulted in the production of
mitigation evidence such that the outcome of the penalty phase would have been different.
The Petitioner was permitted by the Court to engage the services of a mitigation expert
responsible for investigating [*875] the Petitioner's background, family and social history
so that mitigating evidence could be gathered. Based on the record, there was little
mitigation evidence presented to the jury, and what little evidence there was, was rebutted
by the prosecution. Consequently, from a practical standpoint, a mandatory psychological
and social history evaluation would not have assisted the Petitioner during the penalty
phase, and he was not prejudiced by not having either of them,

Additionally, the Petitioner has not provided any well-supported legal argument as to why
R.C. § 2929.03(D)(1) is unconstitutional. Nonetheless, the Court will briefly discuss the
Petitioner's argument. The Petitioner was not compelled to submit to a psychological
evaluation or to speak with a pre-sentence investigator. Rather, he voluntarily chose to do
so. The Petitioner could [**163] have foregone participation in both the psychological
¢valuation and the pre-sentence investigation if he, and his counsel, decided that more
harm than good would have come from them. The Petitioner was afforded a strategic
choice whether to submit to a psychological evaluation and pre-sentence investigation, and
he and his counsel had to have concluded that the evaluation and investigation would work
in his favor during the penalty phase. Under the present statutory scheme in Ohio, a capital
defendant is afforded substantial discretion in choosing whether to undergo a
psychological evaluation and pre-sentence investigation, and his due process rights are
preserved by that discretion. By maintaining a voluntary scheme under which capital
defendants may choose to submit to a pre-sentence investigation and psychological
evaluation, their due process rights, and strategic control over their defense during the
penalty phase of the trial, are preserved. As such, the Petitioner has not established that
R.C. 2929.03(D)(1) is unconstitutional and is not entitled to habeas relief.

Accordingly, Ground 32 is denied.

D. Constitutional Defects in the Review of the Petitioner's Sentence
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[*#164] Ground 33, THE PETITIONER'S DEATH SENTENCE IS UNRELIABLE
AND INAPPROPRIATE BECAUSE HE WAS DENIED THE PROCEDURAL
SAFEGUARD OF A MEANINGFUL INDEPENDENT PROPORTIONALITY
REVIEW OF THE APPROPRIATENESS OF HIS DEATH SENTENCE BY THE
TRIAL COURT, THE APPELLATE COURT, AND THE SUPREME COURT OF
OHIO, AND WAS FURTHER DENIED A FAIR REVIEW OF HIS DEATH
SENTENCE IN VIOLATION OF THE FIFTH, SIXTH, EIGHTH AND

'FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION.

The Supreme Court of Ohio conducted proportionality review of the Petitioner's sentence
and concluded that "death is an appropriate and proportionate penalty when this case is
compared with other robbery-murder cases." Jackson, 565 N.E.2d at 563.

The Petitioner has raised a number of challenges to Ohio's proportionality review scheme
and the manner in which proportionality review was carried out in his case. In Pulley v.
Harris, 465 U.S. 37, 79 L. Ed. 2d 29, 104 S. Ct. 871 (1984), the United States Supreme
Court extensively discussed proportionality review in theory, [*876] and in practice. As
an initial matter, the Court held that "there is [] no basis in our cases for holding that
comparative proportionality [**165] review by an appellate court is required in every case
in which the death penalty is imposed and the defendant requests it." Id. at 50-51. Rather,
"proportionality review [is] an additional safeguard against arbitrarily imposed death
sentences . . . ." Id. at 50. As such, the Petitioner was not entitled to proportionality review.

Nonetheless, in Ohio, capital defendants are afforded proportionality review as a matter of
course pursuant to R.C.2929.04(B). The statute provides:

If one or more of the aggravating circumstances listed in division (A) of this section is
specified in the indictment or count in the indictment and proved beyond a reasonable
doubt, and if the offender did not raise the matter of age pursuant to section 2929.023
of the Revised Code or if the offender, after raising the matter of age, was found at trial
to have been eighteen years of age or older at the time of the commission of the
offense, the court, trial jury, or panel of three judges shall consider, and weigh against
the aggravating circumstances proved beyond a reasonable doubt, the nature and
circumstances of the offense, the history, character, and background of [**166] the
offender, and all of the following factors:

(1) Whether the victim of the offense induced or facilitated it;

(2) Whether it is unlikely that the offense would have been committed, but for the

fact that the offender was under duress, coercion, or strong provocation;

(3) Whether, at the time of committing the offense, the offender, because of a

mental disease or defect, lacked substantial capacity to appreciate the criminality of

A-126 APPENDIX L



Page 72 of 81
141 F. Supp. 2d 811, *876; 2001 U.S. Dist. LEXIS 8972, **166

the offender's conduct or to conform the offender's conduct to the requirements of
the law:;

(4) The youth of the offender;

(5) The offender's lack of a significant history of prior criminal convictions and
delinquency adjudications;

(6) If the offender was a participant in the offense but not the principal offender, the
degree of the offender's participation in the offense and the degree of the offender's
participation in the acts that led to the death of the victim:;

(7) Any other factors that are relevant to the issue of whether the offender should be
sentenced to death.

R.C. §2929.04(BY1)-(7).

Upon reviewing the record, this Court concludes that the Petitioner's claim that
proportionality review was [*¥167] not carried out according to the standards set forth in
the Revised Code is entirely without merit. Furthermore, the Petitioner has not shown that
Ohio's proportionality review scheme is unconstitutional on its face or as applied to him.
Therefore, the State courts' adjudication of the Pctitioner's proportionality review claim did
not result "in a decision that was contrary to, or involved an unreasonable application of,
clearly established Federal law, as determined by the Supreme Court of the United States."
28 U.S.C. § 2254(d)(1). Ground 33 is denied.

Ground 34, THE IMPOSITION OF THE DEATH SENTENCE IN THIS CASE
VIOLATES THE SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS TO
THE UNITED STATES CONSTITUTION,

The analysis of the claims set forth by the Petitioner in Grounds 34 and 41 shall be
considered together.

[*877] Ground 41. OHIO'S CAPITAL SENTENCING STRUCTURE VIOLATES
THE FIFTH, SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION AND THESE CAPITAL MURDER
STATUTES ARE UNCONSTITUTIONAL ON THEIR PHASE AND AS APPLIED
TO THE PETITIONER.

The Petitioner has raised numerous sub-claims in these grounds for relief which much be
considered [**168] individually by the Court. Where appropriate, similar sub-claims from
cach of the grounds for relief shall be consolidated.

a. Paragraph 157. Ohio's statutory capital punishment scheme fails to provide for
effective assistance of counsel and an impartial jury. Further, the jury does not have
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adequate guidelines for deliberating the aggravating and mitigating circumstances.
Paragraph 188, There is no specific standard in the process of deciding who is to be
sentenced to death and who is not to be.

- The Petitioner asserts that trial counsel in capital cases cannot effectively represent capital
defendants in a bifurcated proceeding during which the jury determines guilt and the
penalty. The Supreme Court has held that it is not unconstitutional for the same trier of fact
to consider the aggravating circumstances at both the guilt and penalty phases of a capital
trial. See Jurek v. Texas, 428 U.S. 262, 271, 49 L. Ed. 2d 929, 96 8. Ct. 2950 (1976). The
Supreme Court of Ohio has reached the same conclusion. See State v. Jenkins, 15 Ohio St.
3d 164, 174, 473 N.E.2d 264 (1983).

Furthermore, the Petitioner contends that there are no standards [**169] for the jury to
weigh aggravating and mitigating circumstances. In Proffitt v. Florida, 428 U.S. 242, 49 L.
Ed. 2d 913, 96 8. Ci. 2960 (1976), the Supreme Court held that a statutory scheme with the
same weighing standard as that of the Ohio capital sentencing statute passed constitutional
muster. See id. at 247-50. In Zant v. Stephens, 462 U.S. 862, 77 L. Ed. 2d 235, 103 S. Ct.
2733 (1983), the Court stated that Georgia's sentencing scheme was constitutional "even
though it clearly did not channel the jury's discretion by enunciating specific standards to
guide the jury's consideration of aggravating and mitigating circumstances.” Id. at 875. In
Franklin v. Lynaugh, supra, the Court stated that it has "never held that a specific method
for balancing mitigating and aggravating factors in a capital sentencing proceeding is
constitutionally required.” 487 U.S. at 172-73.

Based on the foregoing Supreme Court precedents, the Petitioner does not establish a
constitutional violation in Paragraph 157. As such, he is not entitled to habeas relief, and
the sub-claim contained in Paragraph [¥*170] 157 is denied.

b. Paragraph 158, R.C. 2929.02(2), 2929.03, and 2929.04 place an unconstitutional
burden on the Defendant's right to a jury trial.

The Petitioner does not explain his sub-claim, or provide any legal argument in support of
it. In reviewing the Response, the Court agrees that this sub-claim is a challenge to the
bifurcated jury trial utilized in Ohio capital cases. The Court has discussed this issue in the
preceding sub-claim. Therefore, the Court holds that the sub-claim contained in Paragraph
158 is denied.

[#878] c¢. Paragraphs 159. The appellate review provisions of R.C. 2929.05 fail to
specifically require inquiry and findings regarding arbitrariness, passion or
prejudice. Paragraph 186. Ohio's statutory capital punishment scheme allows for
imposition of the death penalty in an arbitrary and discriminatory manner,
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Paragraph 191. Imposition of death creates a substantial risk of arbitrary and
capricious application,

Ohio courts already review capital cases for arbitrariness, passion, or prejudice. See State
v. Durr, 58 Ohio St. 3d 86, 97, 568 N.E.2d 674 (1991). The Ohio Supreme Court did so
during the Petitioner's direct appeal. Jackson, 565 N.E.2d at 562-63. [**171] Therefore,
the Petitioner's claims are without basis. Accordingly, the sub-claims contained in
Paragraphs 159, 186, and 191 are denied.

d. Paragraph 160. Ohio's statutory capital punishment scheme impermissively
mandates imposition of the death penalty, precludes mercy options, and permits the
imposition of the death penalty on a less than adequate showing of culpability.

The Supreme Court has specifically rejected this argument. In Boyde v. California, 494
U.S. 370, 377, 108 L. Ed. 2d 316, 110 S. Ct. 1190 (1990), the Court held that there is no
constitutional basis for the suggestion that a capital jury must have unfettered discretion to
decline to impose the death penalty, even if it decides that the aggravating circumstances
"outweigh" the mitigating factors. Moreover, the Supreme Court has never held that a
specific method for balancing mitigating factors and aggravating circumstances in a capital
sentencing proceeding is constitutionally required. See Franklin v. Lynaugh, 487 U.S. 164,
101 L. Ed. 2d 155, 108 S. Ct. 2320. There is no constitutional requirement of "unfettered
sentencing discretion in a [capital case] jury, and States [¥*172] are free to structure and
shape consideration of mitigating evidence 'in an effort to achieve a more rational and
equitable administration of the death penalty." Boyde. 494 U.S. at 377 (quoting Franklin
487 U.S. at 181); see also Walton v. Arizona, 497 U.S. 639, 111 1L, Ed. 2d 511, 110 S. Ct.
3047 (1990). The Supreme Court of Ohio has held that Ohio's capital sentencing statute
gives capital defendants great latitude in the presentation of any relevant mitigating factors,
See State v. Jenkins, 15 Ohio St. 3d at 189.

For the reasons set forth above, as well as those detailed in the Response, the Court holds
that Ohio's capital sentencing scheme comports with the individualized sentencing doctrine
mandated by the aforesaid Supreme Court precedents, and therefore denies the sub-claim
contained in Paragraph 160. (See Response 79-81.)

e. Paragraph 161. The Petitioner's conviction and death sentence were secured in
violation of the Eighth and Fourteenth Amendments denying him his right to due
process and protection from imposition of cruel and unusual punishment.

The Court has dealt with all of the [*¥173] Petitioner's substantive claims at length.
Consequently, there is no need to address this vague and unsupported claim here. The
subclaim contained in Paragraph 161 is denied.
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f. Paragraph 187. Ohio's statutory capital punishment scheme is cruel and unusual
punishment and violates the United States Constitution.

In Gregg v. Georgia, 428 U.S. 153, 179, 49 L. Ed. 2d 859, 96 S. Ct. 2909 (1976), the
Supreme Court rejected the argument [*879] that the death penalty is cruel and unusual
punishment. Therefore, to the extent that the Petitioner argues that Ohio's capital sentence
scheme is unconstitutional because the death penalty constitutes cruel and unusual
punishment in violation of the Eighth Amendment, the Court denies the sub-claim
contained in Paragraph 187.

g. Paragraph 189, There is no legitimate compelling state interest in the taking of life,

The Petitioner has not offered any legal argument or analysis in support of this sub-clain.
By enacting a statutory capital punishment scheme, the State of Ohio has unequivocally
stated that it has a compelling interest in imposing the death penalty. So long as Ohio's
scheme does not violate the Constitution, this [**174] Court cannot override Ohio's
legislature. Therefore, the sub-claim contained in Paragraph 189 is denied.

h. Paragraph 190. The death penalty is neither the least restrictive nor an effective
means of deterrence.

The Supreme Court in Gregg considered the argument that the death penalty is not the
least severe penalty which can appropriately effectuate the societal interests of deterrence
and retribution. See 428 U.S. at 175. The Court concluded that the death penalty does serve
the purposes of deterrence and retribution and that the penalty is not "invariably
disproportionate to the crime" of murder. Id. at 183-87. See also Tison v. Arizona, 481
U.S. 137,95 L. Ed. 2d 127, 107 S. Ct. 1676 (1987).

On the authority of Gregg and Tison, the Court rejects the Petitioner's argument that the
death penalty is not the least restrictive means to fulfill the societal interests of deterrence
and refribution, and the Court denies the sub-claim contained in Paragraph 190.

i. Paragraph 192. R.C. 2929.03(D)(1) is unconstitutional because it requires that a
presentence report be submitted to the sentencer once it is requested [*#175] by the
defendant even if the report contains prejudicial material that would not otherwise be
relevant or admissible at the penalty phase of the capital trial.

The Court has considered this argument in Ground 25, supra. Accordingly, the Court
denies the Petitioner's sub-claim contained in Paragraph 192 for the reasons stated in
Ground 25.

j. Paragraph 193, Ohio's statutory capital punishment scheme is unconstitutionally
vague.
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The Petitioner offers no further explanation of this claim. Without more, the Court cannot
conclude, after an extensive review of Ohio's statutory capital punishment scheme, that it
is unconstitutionally vague. Accordingly, the sub-claim contained in Paragraph 193 is
denied.

k. The standard of proof in the mitigation phase is unconstitutional,

The Supreme Court has rejected this claim in Walton v. Arizona, 497 U.S. at 650-51.
Thus, to the extent that the Petitioner argues that the Ohio capital sentencing scheme is
unconstitutional because it places the burden of proving mitigation by a preponderance of
the evidence on the defendant, the Court overrules the sub-claim contained in Paragraph
194,

For the foregoing reasons, [¥*176] the Court concludes that when the Ohio Supreme
Court found that the Ohio capital sentencing scheme was constitutional, it did not reach a
decision that was "contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States." 28
U.S.C. § 2254(d)(1). Accordingly, the Court denies Grounds 34 and 41 in their entirety.

[*880] Ground 35. THE PETITIONER'S RIGHTS AS GUARANTEED BY THE
FIFTH, SIXTH AND FOURTEENTH AMENDMENTS TQ THE UNITED STATES
CONSTITUTION WERE VIOLATED WHEN THE STATE OF OHIO, ON
APPEAL, FAILED TO ESTABLISH BEYOND A REASONABLE DOUBT THAT
ANY CONSTITUTIONAL ERROR WHICH OCCURRED DURING THE
PETITIONER'S TRIAL DID NOT CONTRIBUTE TO THE CONVICTIONS AND
SENTENCES OF THE PETITIONER.

Although the Petitioner is correct that, on appeal, "before a federal constitutional error can
be held harmless, the court must be able to declare a belief that it was harmless beyond a
reasonable doubt," the Court has not found, and the Petitioner has not cited, any cvidence
which suggests that the State courts did not properly apply this standard in evaluating his
claims. See State v. Brown, 65 Ohio St. 3d 483, 605 N.E.2d 46. 51 (1992) [**177] (citing
Chapman v. California, 386 U.S. 18, 24, 17 L. Ed. 2d 705, 87 S. Ct. 824 (1967)).
Consequently, the Petitioner's claim in Ground 35 is denied.

Ground 36. THE IMPOSITION OF THE DEATH PENALTY IN THIS CASE WAS
INAPPROPRIATE AND THUS VIOLATED THE FIFTH AND EIGHTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION BECAUSE
RESIDUAL DOUBT EXISTED AS TO THE PETITIONER'S GUILT.
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The Petitioner, in this ground for relief, makes factual assertions which he believes
indicate residual doubt as to his guilt. The jury determined that the State proved its case
against the Petitioner beyond a reasonable doubt when they found him guilty, and the
record is replete with evidence which supports their conclusion. The Petitioner has not
established any constitutional violation with respect to the jury's determination.
Consequently, this Court cannot impose its own judgment and overturn the jury's verdict.

Therefore, the Petitioner's claims set forth in Ground 36 are denied.

Ground 37. THE PETITIONER'S EIGHTH AMENDMENT RIGHT TO BE FREE
FROM CRUEL AND UNUSUAL PUNISHMENT WAS VIOLATED BY THE
MANDATORY NATURE OF OHIO'S CAPITAL STATUTE., |

The Supreme Court specifically [*#178] rejected this argument in Boyde v. California,
494 U.S. 370, 377, 108 L, Ed. 2d 316, 110 S. Ct, 1190 (1990). In Boyde, the Court held
that there is no constitutional basis for the suggestion that a capital jury must have
unfettered discretion to decline to impose the death penalty, even if it decides that the
aggravating circumstances "outweigh" the mitigating factors. Morcover, the Supreme
Court has never held that a specific method for balancing mitigating factors and
aggravating circumstances in a capital sentencing proceeding is constitutionally required.
See Franklin v. Lynaugh, 487 U.S. 164, 101 L. Ed. 24 155, 108 S. Ct. 2320. "States are
free to structure and shape consideration of mitigating evidence 'in an effort to achieve a
more rational and equitable administration of the death penalty.” Boyde, 494 U.S. at 377
(quoting Franklin, 487 U.S. at 181); [*881] also see Walton v. Arizona, 497 U.S. 639,
111 L. Ed. 2d 511, 110 S. Ct. 3047 (1990). The Supreme Court of Ohio has held that
Ohio's capital sentencing statute gives capital defendants great latitude in the presentation
of any relevant [*¥179] mitigating factors. See State v. Jenkins, 15 Ohio St. 3d 164, 189,
473 N.E.2d 264 (1984), cert. denied, 472 U.S. 1032, 87 L. Ed. 2d 643, 105 S. Ct. 3514
(1985).

The Court holds that Ohio's capital sentencing scheme comports with the individualized
sentencing doctrine mandated by the aforesaid Supreme Court precedents, and therefore
denies Ground 37.

Ground 38, OHIO'S CAPITAL STATUTORY MURDER SCHEME FAILS TO
NARROW THE CLASS OF PERSONS CONVICTED OF MURDER WHO ARE
ELIGIBLE FOR THE DEATH PENALTY AND THUS, THE PETITIONER'S
EIGHTH AMENDMENT RIGHT TO BE FREE FROM CRUEL AND UNUSUAL
PUNISHMENT WAS VIOLATED.
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This issue has already been discussed by the Court, supra, in Ground 14 Therefore,
Ground 38 is denied.

Ground 39. THE PETITIONER'S DEATH SENTENCE IS UNRELIABLE AND
INAPPROPRIATE AND VIOLATES THE EIGHTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION,

The Court has already considered and denied each of the sub-claims raised in this Ground.
Accordingly, Ground 39 is denied.

Ground 40. CONSIDERATION BY THE JURY OF NON-STATUTORY
AGGRAVATING CIRCUMSTANCES AT THE PENALTY PHASE VIOLATED
THE PETITIONER'S RIGHTS [**180] TO DUE PROCESS AND A FAIR AND
RELIABLE DETERMINATION OF HIS DEATH SENTENCE.

The claims sct forth by the Petitioner in Paragraphs 183 through 185 have been discussed
by the Court, supra, and have been denied.

Accordingly, the Petitioner's claims contained in Ground 40 are denied.
E. Post-Conviction and Murnahan Review of the Petitioner's Conviction

The Respondent has raised a question as to whether the claims raised in Grounds 42
through 48 are cognizable on Federal habeas review. The challenged Grounds are as
follows:

Ground 42, THE FAILURE OF THE CUYAHOGA COUNTY CLERK OF
COURTS TO EFFECT SERVICE UPON THE PETITIONER WITH THE TRIAL
COURT'S ENTRY DENYING HIS PETITIONER FOR POST-CONVICTION
RELIEF AND MOTIONS FOR RELIEF FROM ORDER DEPRIVED THE
PETITIONER OF HIS DUE PROCESS RIGHTS GUARANTEED UNDER THE
FOURTEENTH AMENDMENT TO THE UNITED STATES CONSTITUTION.

[*882] Ground 43. THE TRIAL COURT CANNOT SUMMARILY DISMISS A
POST-CONVICTION PETITION WITHOUT AFFORDING THE PETITIONER
AN OPPORTUNITY TO CONDUCT DISCOVERY OF FACTS AND EVIDENCE
NECESSARY TO JUSTIFY HIS OPPOSITION TO SUMMARY DISMISSAL OR
TO DEVELOP AND SUPPORT HIS CLAIMS AFTER STATE CONDUCT
BECOMES [**181} APPARENT AND SUCH CONDUCT DENIES THE
PETITIONER HIS RIGHTS TO DUE PROCESS AS GUARANTEED BY THE
FIFTH AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION, ‘
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Ground 44, THE TRIAL COURT CANNOT DISMISS A POST-CONVICTION
PETITION WITHOUT POSSESSING AND REVIEWING THE ENTIRE FILE
AND RECORD OF THE PROCEEDINGS INVOLVING THE PETITIONER.

Ground 45. FUNDAMENTAL FAIRNESS REQUIRES THAT THE TRIAL COURT
PERMIT THE PETITIONER TO SUBMIT PROPOSED FINDINGS OF FACT
AND CONCLUSIONS OF LAW BEFORE ADOPTING THE STATE'S PROPOSAL
AND THE ADOPTION OF THE SAME RESULTS. FAILURE TODO SO IS A
VIOLATION OF THE PETITIONER'S RIGHTS TO DUE PROCESS OF LAW AS
GUARANTEED BY THE FIFTH AND FOURTEENTH AMENDMENTS OF THE
UNITED STATES CONSTITUTION.

Ground 46. A TRIAL COURT CANNOT GRANT A MOTION TO DISMISS WITH
RESPECT TO ANY CLAIM FOR RELIEF IN A POST-CONVICTION PETITION
THAT SETS FORTH A SUBSTANTIAL CONSTITUTIONAL VIOLATION AND
IF THE TRIAL COURT DOES SO, THE PETITIONER'S RIGHT TO DUE
PROCESS AS GUARANTEED UNDER THE FIFTH AMENDMENT TO THE
UNITED STATES CONSTITUTION ARE VIOLATED.

Ground 47. THE DOCTRINE OF RES JUDICATA CANNOT PROPERLY BE
RAISED IN A MOTION OF DISMISS IN A STATE [#*182] POST-CONVICTION
PROCEEDING. TO GRANT DISMISSAL BASED ON RES JUDICATA
VIOLATES THE PETITIONER'S RIGHTS TO DUE PROCESS AS
GUARANTEED BY THE SIXTH AMENDMENT TO THE UNITED STATES
CONSTITUTION.

Ground 48. THE PETITIONER'S RIGHT TO DUE PROCESS OF LAW AND TO
BE FREE FROM CRUEL AND UNUSUAL PUNISHMENT AND HIS RIGHT TO
EFFECTIVE ASSISTANCE OF COUNSEL AS GUARANTEED BY THE FIFTH,
SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS. TQO THE
CONSTITUTION WERE VIOLATED BECAUSE THE PETITIONER WAS
DENIED EFFECTIVE ASSISTANCE OF COUNSEL DURING HIS POST-TRIAL
APPEALS AND THE PETITIONER [*883] WAS DENIED AN EFFECTIVE
APPELLATE REVIEW OF HIS CONVICTION,

In these grounds for relief, the Petitioner has asserted that the State courts' collateral
review of his conviction and sentence was constitutionally flawed and seeks relief therefor.
The Sixth Circuit in Kirby v. Dutton, 794 F.2d 245 (1986) held that relief may not be
granted to a habeas petitioner for alleged deficiencies in the State's post-conviction
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procedures. See id. at 248. The Sixth Circuit explained that "the writ, traditionally, has
been available when the petitioner is in custody or threatened with custody and [**183]
the detention is related to a claimed constitutional violation." Id. at 246. Therefore, "the
writ is not the proper means by which prisoners should challenge the claims, errors or
deficiencies in the state post-conviction proceedings . . . because the claims address the
underlying state conviction giving rise to the prisoner's incarceration." Id. at 247 (citing
cases). In Kirby, the petitioner did not raise any claims which derived from his conviction
or sentence, but rather only raised claims pertaining to the State's post-conviction
proceedings. 794 F.2d at 247. Similarly, in Grounds 42 through 48, the Petitioner attacks
the State's post-conviction proceedings and does not raise any claims which pertain to his
underlying conviction and sentence. The Sixth Circuit has made clear that "even where
there may be some error in state post-conviction proceedings, this would not entitle [a
petitioner] to federal habeas corpus relief since [the petitioner's] claim . . . represents an
attack on a proceeding collateral to detention of [the petitioner] and not on the detention
itself.™ Id. at 247 (quoting Williams v. Missouri, 640 F.2d 140, 144 [**184] (8th Cir.),
cert. denied, 451 U.S. 990, 68 L. Ed. 2d 849, 101 S. Ct. 2328 (1981). Accordingly, based
upon the foregoing Sixth Circuit precedent, even if the Petitioner can demonstrate that
some error occurred during the State post-conviction proceedings, the claims asserted in
Grounds 42-48 are not cognizable on Federal habeas review and, therefore, arc denied.

V. CONCLUSION

For the foregoing reasons, the Petition of Andre Jackson Under 28 U.S.C. § 2254 For A
Writ Of Habeas Corpus For A Person In State Custody (Dkt. # 14) is hereby DENIED.
Accordingly, this action is hereby DISMISSED.

Further, the Court certifies, pursuant to 28 U.S.C. § 1915(a)(3), that an appeal from
this decision could not be taken in good faith, and that there is no basis upon which to
issue a certificate of appealability pursuant to 28 U.S.C. § 2253(c); Fed. R. App. P.
22(b).

IT IS SO ORDERED.

PETER C. ECONOMUS

UNITED STATES DISTRICT JUDGE
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JUDGMENT

In accordance with the Memorandum Opinion and Order of May 9, 2001, Petitioner Andre
Jackson's Petition Under 28 U.S.C. § 2254 [#*185] For Writ Of Habeas Corpus (Dkt. #
14) is hereby DENIED.

The Court certifies, there is no basis upon which to issue a certificate of appealability
pursuant to 28 U.S.C. § 2253(c)(3); Fed. R. App. P. 22(b). Further, the Court certifies,
pursuant to 28 U.S.C. § 1915 (a)(3), that an appeal from this decision could not be taken in
good faith.

IT IS SO ORDERED.

PETER C. ECONOMUS
UNITED STATES DISTRICT JUDGE

End of Document
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Ohio Rev. Code Ann. § 2929.03 (1987)

(A) If the indictment or count in the indictment charging aggravated murder
does not contain one or more specifications of aggravating circumstances listed in
division (A) of section 2929.04 of the Revised Code, then, following a verdict of guilty
of the charge of aggravated murder, the trial court shall impose a sentence of life
imprisonment with parole eligibility after serving twenty years of imprisonment on
the offender.

(B) If the indictment or count in the indictment charging aggravated
murder contains one or more specifications of aggravating circumstances listed in
division (A) of section 2929.04 of the Revised Code, the verdict shall separately state
whether the accused is found guilty or not guilty of the principal charge and, if guilty
of the principal charge, whether the offender was eighteen years of age or older at the
time of the commission of the offense, if the matter of age was raised by the offender
pursuant to section 2929.023 [2929.02.3] of the Revised Code, and whether the
offender is guilty or not guilty of each specification. The jury shall be instructed on
its duties in this regard, which shall include an instruction that a specification shall
be proved beyond a reasonable doubt in order to support a guilty verdict on the
specification, but such instruction shall not mention the penalty which may be the
consequence of a guilty or not guilty verdict on any charge or specification.

(C)() If the indictment or count in the indictment charging aggravated murder
contains one or more specifications of aggravating circumstances listed in division
(A) of section 2929.04 of the Revised Code, then, following a verdict of guilty of the
charge but not guilty of each of the specifications, and regardless of whether the
offender raised the matter of age pursuant to section 2929.023 [2929.02.3] of the
Revised Code, the trial court shall impose a sentence of life imprisonment with parole
eligibility after serving twenty years of imprisonment on the offender.

(2) Iftheindictment or count in the indictment contains one or more specifications
of aggravating circumstances listed in division (A) of section
of the Revised Code, and if the offender is found guilty of both the charge and one or
more of the specifications, the penalty to be imposed on the offender shall be death,
life imprisonment with parole eligibility after serving twenty full years of
imprisonment, or life imprisonment with parole eligibility after serving thirty full
years of imprisonment, shall be determined pursuant to divisions (D) and (E) of this
section, and shall be determined by one of the following:

(a) By the panel of three judges that tried the offender upon his waiver of the right
to trial by jury;

(b) By the trial jury and the trial judge, if the offender was tried by jury.

(D)) Death may not be imposed as a penalty for aggravated murder if the offender
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raised the matter of age at trial pursuant to section 2929.023 [2929.02.3] of the
Revised Code and was not found at trial to have been eighteen years of age or older
at the time of the commission of the offense. When death may be imposed as a penalty
for aggravated murder, the court shall proceed under this division. When death may
be imposed as a penalty, the court, upon the request of the defendant, shall require a
pre-sentence investigation to be made and, upon the request of the defendant, shall
require a mental examination to be made, and shall require reports of the
investigation and of any mental examination submitted to the court, pursuant to
section 2947.06 of the Revised Code. No statement made or information provided by
a defendant in a mental examination or proceeding conducted pursuant to this
division shall be disclosed to any person, except as provided in this division, or be
used in evidence against the defendant on the issue of guilt in any retrial. A pre-
sentence investigation or mental examination shall not be made except upon request
of the defendant. Copies of any reports prepared under this division shall be furnished
to the court, to the trial jury if the offender was tried by a jury, to the prosecutor, and
to the offender or his counsel for use under this division. The court, and the trial jury
if the offender was tried by a jury, shall consider any report prepared pursuant to this
division and furnished to it and any evidence raised at trial that is relevant to the
aggravating circumstances the offender was found guilty of committing or to any
factors in mitigation of the imposition of the sentence of death, shall hear testimony
and other evidence that is relevant to the nature and circumstances of the
aggravating circumstances the offender was found guilty of committing, the miti-
gating factors set forth in division (B) of section 2929.04 of the Revised Code, and
any other factors in mitigation of the imposition of the sentence of death, and shall
hear the statement, if any, of the offender, and the arguments, if any, of counsel for
the defense and prosecution, that are relevant to the penalty that should be imposed
on the offender. The defendant shall be given great latitude in the presentation of
evidence of the mitigating factors set forth in division (B) of section 2929.04 of the
Revised Code and of any other factors in mitigation of the imposition of the sentence
of death. If the offender chooses to make a statement, he is subject to cross-examina-
tion only if he consents to make the statement under oath or affirmation.

The defendant shall have the burden of going forward with the evidence of any
factors in mitigation of the imposition of the sentence of death. The prosecution shall
have the burden of proving, by proof beyond a reasonable doubt, that the aggravating
circumstances the defendant was found guilty of committing are sufficient to
outweigh the factors in mitigation of the imposition of the sentence of death.

(2)Upon consideration of the relevant evidence raised at trial, the testimony,
other evidence, statement of the offender, arguments of counsel, and, if applicable,
the reports submitted pursuant to division (D)(l) of this section, the trial jury, if the
offender was tried by a jury, shall determine whether the aggravating circumstances
the offender was found guilty of committing are sufficient to out weigh the mitigating
factors present in the case. If the trial jury unanimously finds, by proof beyond a
reasonable doubt, that the aggravating circumstances the offender was found guilty
of committing outweigh the mitigating factors, the trial jury shall recommend to the
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court that the sentence of death be imposed on the offender. Absent such a finding,
the jury shall recommend that the offender be sentenced to life imprisonment with
parole eligibility after serving twenty full years of imprisonment or to life
imprisonment with parole eligibility after serving thirty full years of imprisonment.

If the trial jury recommends that the offender be sentenced to life
imprisonment with parole eligibility after serving twenty full years of imprisonment
or to life imprisonment with parole eligibility after serving thirty full years of
1mprisonment, the court shall impose the sentence recommended by the jury upon
the offender. If the trial jury recommends that the sentence of death be imposed upon
the offender, the court shall proceed to impose sentence pursuant to division (D)(3)
of this section.

(3)Upon consideration of the relevant evidence raised at trial, the testimony,
other evidence, statement of the offender, arguments of counsel, and, if applicable,
the reports submitted to the court pursuant to division (D)(l) of this section, if, after
receiving pursuant to division (D)(2) of this section the trial jury's recommendation
that the sentence of death be imposed, the court finds, by proof beyond a reasonable
doubt, or if the panel of three judges unanimously finds, that the aggravating circum-
stances the offender was found guilty of committing outweigh the mitigating factors,
1t shall impose sentence of death on the offender. Absent such a finding by the court
or panel, the court or the panel shall impose one of the following sentences on the
offender:

(a) Life imprisonment with parole eligibility after serving twenty full years of
Imprisonment;

(b) Life imprisonment with parole eligibility after serving thirty full years of
Imprisonment.

(E) If the offender raised the matter of age at trial pursuant to section 2929 .023
[2929 .02.3] of the Revised Code, was convicted of aggravated murder and one or
more specifications of an aggravating circumstance listed in division (A) of section
2929.04 of the Revised Code, and was not found at trial to have been eighteen years
of age or older at the time of the commission of the offense, the court or the panel of
three judges shall not impose a sentence of death on the offender. Instead, the court
or panel shall impose one of the following sentences on the offender:

(1) Life imprisonment with parole eligibility after serving twenty full years of
Imprisonment:

(2) Life imprisonment with parole eligibility after serving thirty full years of
Imprisonment.

(F) The court or the panel of three judges, when it imposes sentence of death, shall
state in a separate opinion its specific findings as to the existence of any of the
mitigating factors set forth in division (B) of section 2929.04 of the Revised Code, the
existence of any other mitigating factors, the aggravating circumstances the offender
was found guilty of committing, and the reasons why the aggravating circumstances
the offender was found guilty of committing were sufficient to outweigh the
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mitigating factors. The court or panel, when it imposes life imprisonment under
division (D) of this section, shall state in a separate opinion its specific findings of
which of the mitigating factors set forth in division (B) of section 2929.04 of the
Revised Code it found to exist, what other mitigating factors it found to exist, what
aggravating circumstances the offender was found guilty of committing, and why it
could not find that these aggravating circumstances were sufficient to outweigh the
mitigating factors. The court or panel shall file the opinion required to be prepared
by this division with the clerk of the appropriate court of appeals and with the clerk
of the supreme court within fifteen days after the court or panel imposes sentence.
The judgment in a case in which a sentencing hearing is held pursuant to this section
1s not final until the opinion is filed.

(G) Whenever the court or a panel of three judges imposes sentence of death, the
clerk of the court in which the judgment is rendered shall deliver the entire record in

the case to the appellate court.

HISTORY: 134 v H 511(Eff 1-1-74); 139 v S1. Eff 10-19 81.
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