
IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 

No. 16-16447-B 

SAMUEL POSA, 

Petitioner-Appellant, 

versus 

UNITED STATES OF AMERICA, 

Respondent-Appellee. 

Appeal from the United States District Court 
for the Middle District of Florida 

Before: MARTIN and JILL PRYOR, Circuit Judges. 

BY THE COURT: 

On its own motion, this Court VACATES the order issued on November 21, 2017, 

dismissing Samuel Posa's motion for reconsideration of this Court's October 12, 2017, order 

denying his motions for a certificate of appealability in the appeal of the denial of his 28 U.S.C. 

§ 2255 motion to vacate and denying his motion for leave to proceed on appeal in forma 

pauperis. The Court mistakenly dismissed Mr. Posa's Motion for Reconsideration as untimely, 

when in fact it was timely filed. 

Nevertheless, an examination of the merits of Mr. Posa's Motion for Reconsideration 

reveals no error in the Court's previous judgment that would justify reconsideration. Mr. Posa's 

Motion for Reconsideration is therefore DENIED. 

APPENDIX C - 2 



IN THE UNITED STATES COURT OF APPEALS 
[S 

FOR THE ELEVENTH CIRCUIT 

No. 16-16447-B 

SAMUEL POS A, 
Petitioner-Appellant, 

versus 

UNITED STATES OF AMERICA, 

Respondent-Appellee. 

Appeal from the United States District Court 
for the Middle District of Florida 

C'] S 

Samuel Posa, proceeding pro se, seeks a certificate of appealability ("COA") 

and leave to proceed in forma pauperis ("IFP") to appeal the District Court's denial 

of his habeas corpus petition filed pursuant to 28 U.S.C. § 2255. 

I. 

A. 

On October 27, 2011, a federal grand jury charged Mr. Posa with: (1) one 

count of conspiracy to dispense and distribute oxycodone outside the usual course 
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of professional practice and not for a legitimate medical purpose, and to further 

distribute and possess with intent to distribute oxycodone; and (2) two counts of 

distributing and possessing with intent to distribute oxycodone. 

On November 3, 2011, the District Court appointed the first of four court-

appointed attorneys in this case. Mr. Posa moved to have the attorney removed, so 

on February 10, 2012, a second attorney was appointed. Mr. Posa then moved to 

dismiss that attorney and proceed pro se. On May 31, 2012, the Magistrate Judge 

conducted a hearing and granted the motion. Mr. Posa was allowed to proceed pr 

, but the court appointed a third attorney to act as standby counsel. 

On June 4, 2012, Mr. Posa represented himself during a suppression hearing. 

He expressed frustration at his inability to perform legal research to prepare for his 

upcoming trial. Mr. Posa continued to express dissatisfaction at a hearing on June 

20, 2012, where he requested that the court appoint him counsel. The request was 

granted on June 25, 2012, and his standby counsel was appointed to represent Mr. 

Posa at trial. 

Before trial began, Mr. Posa again moved the Court to dismiss his counsel. 

On September 10, 2012, one week before the beginning of trial, the Magistrate 

Judge held a hearing on Mr. Posa's latest motion. During the hearing, Mr. Posa 

stated that he wanted trial counsel to continue to represent him. 
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On September 17, 2012, the first day of trial, Mr. Posa made no mention of a 

desire for self-representation. He made no request to proceed pro se when his trial 

counsel argued the motions in limine. However, when the motions in limine were 

unsuccessful and the court would not allow him personally to reargue the motions, 

Mr. Posa stated that he wanted to proceed pro se. The District Court denied his 

request. 

Mr. Posa was convicted on all counts. The court appointed a fourth attorney 

to represent Mr. Posa during sentencing and on appeal. On December 14, 2012, 

Mr. Posa was sentenced to 240-months imprisonment, followed by 120 months of 

supervised relief. 

Mr. Posa appealed, arguing that the District Court improperly instructed the 

jury regarding the inculpatory potential of Mr. Posa's testimony and also that the 

evidence was insufficient to support a conspiracy conviction because it showed no 

more than a buyer-seller relationship between himself and his alleged co-

conspirator. This Court affinned Mr. Posa's conviction. See United States v. 

Posa. No. 12-16493, slip op. at 4, 9(11th Cir. May 21, 2014). 

On January 4, 2016, Mr. Posa filed a 28 U.S.C. § 2255 motion to vacate his 

sentence, raising the following claims: 

1) The court violated his right to self-representation; 
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The court forced him to be represented by an ineffective trial 
counsel who failed to investigate, interview, or subpoena 
witnesses for trial; 

Trial counsel was ineffective in failing to exercise peremptory 
challenges on prospective jurors that had predetermined biases; 

Trial and appellate counsel were ineffective in failing to raise 
the differences between the language of the indictment and the 
evidence presented at trial; 

Trial counsel was ineffective in conceding during closing 
argument that Mr. Posa was guilty, but using medication, at the 
time of the charged offenses; 

Trial counsel was ineffective in failing to present the defense 
theory on which counsel and Mr. Posa had agreed, and in 
failing to investigate, subpoena witnesses, or make critical 
objections during trial; 

Trial counsel was ineffective in failing to object to the 
government's introduction of suppressed evidence; 

Appellate counsel was ineffective in failing to argue that Mr. 
•Posa's ten-year term of supervised release exceeded the 
statutory maximum; 

Trial counsel was ineffective in failing to obtain an expert 
witness to impeach potential witness testimony; 

Appellate counsel was ineffective in failing to raise Claims 
to 9 and 11 on direct appeal; and 

Mr. Posa's Fifth Amendment right to a fair trial was violated 
because of prosecutorial misconduct. 

Without conducting an evidentiary hearing, the District Court denied the § 2255 

motion. The court concluded that the first two claims were procedurally defaulted 
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and meritless, and the remaining claims were nieritless. The court denied Mr. Posa 

a COA and denied him leave to appeal IFP. He now seeks both a COA and IFP 

status from this Court. 

IT. 

In order to obtain a COA, a petitioner must make "a substantial showing of 

the denial of a constitutional right." 28 U.S.C. § 2253(c)(2). This requitement is 

satisfied by demonstrating that "reasonable jurists would find the district court's 

assessment of the constitutional claims debatable or wrong." Slack v. McDaniel, 

529 U.S. 473,484, 120 S. Ct. 1595, 1604 (2000). Where the District Court has 

denied a motion to vacate on procedural grounds, the movant must show that 

jurists of reason would, find it debatable whether (I) the District Court was correct 

in its procedural ruling, and (2) the petition states a valid claim of the denial of a 

constitutional tight. j4 

"Under the procedural default rule, a defendant generally must advance an 

available challenge to a criminal conviction or sentence on direct appeal or else the 

defendant is barred from presenting that claim in a § 2255 proceeding." McKay v. 

United States, 657 F.3d 1190, 1196(11th Cir. 2011) (quotation omitted). A 

procedural default may be excused, however, if the movant establishes (1) "cause 

for not raising the claim of error on direct appeal and actual prejudice from the 

APPENDIX. A - 5 



alleged error," or (2) a fundamental miscarriage of justice, which means actual 

innocence. i4 (quotation and emphasis omitted). 

If an issue has been raised and rejected on direct appeal, it cannot be 

relitigated in a collateral attack under § 2255. United States v. Nyhuis, 211 F.3d 

1340, 1343 (11th Cr. 2000). Also, a claim that was rejected on appeal does not 

merit rehearing on a § 2255 motion when based on a different, but previously 

available, legal theory. 14. 
To make a successful claim of ineffective assistance of counsel, a defendant 

must show both that (1) his counsel's performance was deficient, and (2) the 

deficient performance prejudiced his defense. Strickland v. Washington , 466 U.S. 

668, 687, 104 S. Ct. 2052, 2064 (1984). Counsel's performance is deficient only if 

it falls "outside the wide range of professionally competent assistance" demanded 

of attorneys in criminal cases. Id. at 690, 104 S. Ct. at 2066. Prejudice is 

established by a "reasonable probability that, but for counsel's unprofessional 

errors, the result of the proceeding would have been different." j4.  at 694, 104 

S. Ct. at 2068. 

Ineffective assistance of counsel may satisfy the cause exception to a 

procedural bar. Nyhuis, 211 F.3d at 1344. Appellate counsel is not ineffective, 

however, for failing to raise non-meritorious issues on appeal. Chandler v. Moore, 

240 F.3d 907, 917 (11th Cir. 2001). 
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III; 

L -' 
1 

In his first and second claims Mr. Posa argued that the court violated his 

right to self-representation and forced him to be represented by an ineffective trial 

counsel who failed to investigate, interview, or subpoena witnesses for trial. Mr. 

Posa argued that he made "a number of attempts" to represent himself before trial, 

but the court denied his request without conducting a hearing and without 

cautioning him about the dangers of self-representation. 

{ai&INbither did he establish cause for the default and prejudice, or a 

fundamental miscarriage of justice. See McKay. 657 F.3d at 1196. 

4 67  

fl'aileiCto begin, Mr. Posa is wrong in his assertions because the court did conduct 

a hearing, one week befoie trial, where Mr. Posa ultimately decided that he wanted 

to his counsel to continue to represent him. In any event, while a criminal 

defendant has a right to conduct his own defense, a request to do so must be made 

clearly and unequivocally. Nelson v. Alabama, 292 F.3d 1291, 1295 (11th Cir. 

2002). Mr. Posa did not make such a clear and unequivocal request. He told the 

Magistrate Judge he wanted to be represented by counsel during trial. Then on the 

first day of trial he became frustrated when the court would not allow him to argue 
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alongside his counsel, so he asked to proceed pro se. From the standpoint of the 

District Court, Mr. Posa "sought the benefit of representation, but also wanted the 

right to argue with the Court when he saw fit." 

Considering the totality of the circumstances, including the court's 

appointment of several attorneys in the weeks before trial, Mr. Posa never clearly 

and unequivocally invoked his right to represent himself. Because Mr. Posa's 

claim that he was deprived of his right to self-representation is without merit, 

even if they were not procedurally 

defaulted, they lacked merit. Mr. Posa was not entitled to relief on these claims. 

In his third claim Mr. Posa contended that trial counsel was ineffective when 

he failed to exercise peremptory challenges on prospective jurors with 

predetermined biases. During voir dire, Mr. Posa asked counsel to use peremptory 

challenges on four specific jurors because of their or their family members' 

employment with the government, or their or their family members' past issues 

with or addiction to substances. Mr. Posa stated that counsel declined to strike or 

challenge these jurors for cause, stating that he needed good grounds to do so. 

The Sixth Amendment entitles a defendant to have his case decided by an 

impartial jury. U.S. Const. Amend; VI; United States v. Delval, 600 F.2d 1098, 
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1101 (5thCir. 1979).' Mr. Posa did not allege that any juror actually said anything 

indicating that he or she could not be fair and impartial. He did not show any juror 

expressed any unwillingness to follow the law or make a judgment based solely on 

the evidence presented. Mr. Posa also conceded, even if counsel had used his 

remaining peremptory challenge to strike one of these jurors, it is speculative as to 

whether this action would have changed the result of the trial. Thus, Mr. Posa did 

not establish deficient performance or prejudice and he was not entitled to relief on 

this claim. 

C. 

In his fourth claim Mr. Posa argued that trial counsel and appellate counsel 

were ineffective when they failed to raise an argument based on the differences 

between the language of the indictment and the evidence presented at trial, 

resulting in Mr. Posa being denied a fair trial. The bulk of Mr. Posa's argument in 

this claim did not concern ineffective assistance of counsel; rather, it related to the 

sufficiency of the evidence for the conspiracy charge and his belief that the facts at 

trial did not prove his guilt. This Court already addressed the 

sufficiency-of-the-evidence argument on direct appeal. Mr. Posa was therefore 

In Bonner v. City of Prichard. 661 F.2d 1206(11th Cir. 198 1) (en bane), we adopted as 
binding precedent all decisions of the former Fifth Circuit handed down before October 1, 1981. 
Id. at 1209. 
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procedurally barred from re-litigating this claim in a § 2255 motion. Nvhuis, 

211 F.3d at 1343-44. 

Regardless, Mr. Posa contended the indictment was defective because it 

stated he engaged in a conspiracy "in or about May of 2009 through June 29, 

2011," but the evidence at trial showed the alleged conspiracy began in the 

summer of 2008. "[A]n indictment is sufficient if it, first, contains the elements of 

the offense charged and fairly informs a defendant of the charge against which he 

must defend, and, second, enables him to plead an acquittal or conviction in bar of 

future prosecutions for the same offense." Hamling v. United States, 418 U.S. 87, 

117,94 S. Ct. 2887, 2907 (1974). The indictment in Mr. Posa's case sufficiently 

apprised him of the conspiracy charge and included the manner and means of the 

conspiracy and the specific overt acts committed to effect the conspiracy. In sum, 

the indictment fairly informed Mr. Posa of the charges against him. Because Mr. 

Posa failed to establish a defect in the indictment, he did not establish counsel was 

ineffective in failing to raise this issue. Thus, Mr. Posa was not entitled to relief on 

this claim. 

D. 

In his fifth claim Mr. Posa arguedithat counsel was ineffective in admitting 

during closing argument that Mr. Posa was guilty of the crimes charged, but 

attempting to excuse the commission of the crimes by explaining that Mr. Posa 

10 
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was on medication. The District Court noted that trial counsel repeatedly argued in 

closing that Mr. Posa was not guilty of any of the charged counts. Nonetheless, 

Mr. Posa challenged the following statements: 

Now, there were reasons that Mr. Mr. Posa did this certainly. 
[Y]ou know, we talked about what's going on in Mr. Mr. Posa's 
life.. . we understand that just being addicted to the oxycodone 
doesn't forgive anybody. It certainly doesn't forgive Dr. Barton for 
what he did, which is really truly unforgivable. . . It doesn't 
excuse—it's not an excuse, but it is a fact. 

Mr. Posa did not establish that these arguments by counsel constituted an 

admission of guilt. In reviewing counsel's performance, "counsel is strongly 

presumed to have, rendered adequate assistance and made all significant decisions 

in the exercise of reasonable professional judgment." Strickland. 466 U.S. at 690, 

104 S. Ct. at 2066. Taken in the context of counsel's repeated statements that Mr. 

Posa was not guilty, the challenged statements represent an explanation to the jury 

of Mr. Posa's actions, but not an admission of guilt. Additionally, any concessions 

made in these statements for strategic reasons would not render counsel 

constitutionally ineffective. See. e.g., Kelly v. United States. 820 F.2d 1173, 1176 

(11th Cir. 1987) (concluding, when defendant was arrested on a boat full of 

marijuana, counsel's concession of defendant's guilt of importation charges was a 

reasonable strategy to attempt to avoid conviction of distribution charges). 

Beyond that, in light of the evidence of Mr. Posa's guilt adduced at trial, 

which this Court discussed at length in Mr. Posa's direct appeal, he could not 

11 
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establish he was prejudiced by counsel's statements during closing argument. Mr. 

Rosa was not entitled to relief on this claim. 

B. 

In his sixth claim Mr. Posa argued trial counsel was ineffective in failing to 

pursue a particular theory of defense, to investigate and subpoena certain witnesses 

for trial, to advocate for jury nullification, and to request Jencks2  material. 

First, Mr. Posa contended trial counsel was ineffective for not pursuing the 

theory of defense upon which he and Mr. Posa agreed: there was no conspiracy to 

distribute drugs and Mr. Rosa and his alleged co-conspirator merely had a buyer-

seller relationship. The record shows that trial counsel pursued this defense theory, 

including in a motion for acquittal under Federal Rule of Criminal Procedure 29 

and in closing arguments to the jury. 

Mr. Posa's argument trial counsel was ineffective in failing to investigate 

and subpoena certain witnesses fails because Mr. Rosa did not specify who these 

witnesses were, what their testimony would have revealed, or how their testimony 

2  The  Jencks Act provides: 

After a witness called by the United States has testified on direct 
examination, the court shall, on motion of the defendant, order the United States 
to produce any statement (as hereinafter defined) of the witness in the possession 
of the United States which relates to the subject matter as to which the witness has 
testified. if the entire contents of any such statement relate to the subject matter 
of the testimony of the witness, the court shall order it to be delivered directly to 
the defendant for his examination and use. 

18 U.S.C. § 3500(b). 
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would have been different than the testimony given by any other at trial. Mr. Posa 

also did not explain how the failure to call these unnamed witnesses was 

prejudicial. Beyond that, we have held that "[w]hich witnesses, if any, to call, and 

when to call them, is the epitome of a strategic decision, and it is one that we will 

seldom, if ever, second guess." Conklin v. Schofield, 366 F.3d 1191, 1204 (11th 

Cit. 2004) (quotation omitted). Mr. Posa did not provide any information in his 

filings to suggest counsel's tactical decisions regarding which witnesses to call 

were unreasonable or prejudicial. 

Mr. Posa's argument concerning pursuing an argument on jury nullification 

was also meritless because the court would never allow an argument based on jury 

nullification. See United States v. Funches, 135 F.3d 1405, 1409 (11th Cit. 1998)! 

(explaining that the defendant could not make a nullification argument to the jury). 

Finally, Mr. Posa's argument concerning Jencks material was meritless because 

Mr. Posa did not state what Jencks material he believed existed, nor whether the 

failure to request Jencks material was objectively unreasonable. Thus, he was not 

entitled to relief on his sixth claim. 

F. 

In his seventh claim Mr. Posa argued trial counsel was ineffective in failing 

to object to the government's introduction of OPS evidence because, during the 

suppression hearing, the government represented that it would not introduce OPS 
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evidence at trial. Mr. Posa specifically argued trial counsel should have objected 

to the government's use of the items marked "DISCOVERY #00030-00034" and 

"DISCOVERY #00110." The government's exhibit list does not indicate this 

evidence was introduced at trial. The only mention of OPS-related evidence at 

trial came during Mr. Posa's own testimony during direct examination. Mr. Posa 

did not identify what actual trial evidence he believed counsel should have 

challenged, and he was therefore not entitled to relief on this claim. 

G. 

In his eighth claim Mr. Posa argued appellate counsel was ineffective in 

failing to argue Mr. Posa's ten-year term of supervised release exceeded the 

statutory maximum. This claim fails because counsel cannot be ineffective for 

failing to raise a meritless argument. The governing statute provides for a term of 

supervised release of "at least 3 years[,]" but does not provide a maximum term. 

See  21 U.S.C. * 841(b)(1)(C). This Court has stated the statute does not limit the 

term of supervised release to three years. aee United States v. Sanchez, 269 F.3d 

1250, 1286-88 (11th Cir. 2001) (en banc) (holding that a term of supervised 

release of four years was permitted under * 841(b)(1)(C) because the statute set 

only a floor of three years for a term of supervised release), abrogated in part on 

unrelated rounds by Blakely v. Washington, 542 U.S. 296, 124 S. Ct. 2531 

14 
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Similar to his sixth claim, this claim was 

(2004), as recognized by United States v. Duncan, 400 F.3d 1297, 1301, 1308 

(11th Cir. 2005)., Mr. Posa was not entitled to relief on this claim. 

without merit because Mr. Posa did not explain how such an expert would have 

been helpful to his defense or how counsel's failure to request funds for such an. 

expert fell below an objective standard of itasonableness. Mr. Posa was therefore 

not entitled to relief on this claim. 

1. 

In his tenth claim Mr. Posa argued appellate counsel was ineffective in 

failing to raise his other enumerated claims on direct appeal. Because all these 

enumerated claims were without merit or Were already raised on direct appeal, Mr. 

Posa could not establish ineffective assistaitce of counsel on this basis.  lee 

Chandler, 240 F.3d at 917 (holding that appellate counsel is not ineffective for 

failing to raise non-meritorious issues on appeal). Thus, he was not entitled to 

relief on this claim. 
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C 

In his eleventh claim Mr. Posa argued that his Fifth Amendment right to a 

fair trial was violated because of prosecutorial misconduct. He argued he was 

deprived of a fair trial when the government failed to disclose exculpatory 

information, elicited false testimony that it knew or should have known was false, 

failed to correct false evidence and used this falSe evidence to attack Mr. Posa's 

credibility. 

Though Mr. Posa framed this as a claim of prosecutorial misconduct, it 

appears he was actually challenging the government's interpretation of the 

evidence. As the District Court observed, Mr. Posa asserted in this claim: "(1) the 

Government's arguments and use of the evidence [were] not true; (2) the 

Government's legal theories [were] incorrect; (3) the Government's main 

cooperating witness [was] a liar because her testimony was not completely aligned 

with some of the documentary evidence; and (4) [Mr. Posa] was not distributing 

oxycodone because he [could] prove mathematically he and his co-conspirators 

were all consuming the pills themselves." 

Mr. Posa has not alleged misconduct. Instead, he simply challenged the 

conclusions suggested by the government. Such a claim is not cognizable under 

§ 2255. $ 28 U.S.C. § 2255(a) (stating that a § 2255 movant may attack his 

sentence "upon the ground that the sentence was imposed in violation of the 
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Constitution or laws of the United States, or that the court was without jurisdiction 

to impose such sentence, or that the sentence was in excess of the maximum 

authorized by law, or is otherwise subject to collateral attack"). And, as previously 

stated, this Court upheld Mr. Posa's conviction on direct appeal when he made a 

sufficiency-of-the-evidence argument. Thus, he was not entitled to relief on this 

claim. 

tZ 

Finally, Mr. Posa seeks a COA regarding the District Court's denial of his 

request for an evidentiary hearing on his § 2255 petition. "In a section 2255 

proceeding, the district court must accord the movant an evidentiary hearing unless 

the motion and the files and records of the case conclusively show that the prisoner 

is entitled to no relief." Anderson v. United States, 948 F.2d 704, 706 (11th Cit. 

1991) (quotation omitted and alteration adopted). "Nevertheless, an evidentiary 

hearing is unnecessary when the petitioner's allegations are affirmatively 

contradicted by the record or if such claims are patently frivolous." Rosin v. 

United States. 786 F.3d 873, 877 (11th Cit. 2015); see also Holmes v. United 

States, 876 F.2d 1545, 1552-53 (11th Cir. 1989) (holding that an evidentiary 

hearing is unnecessary if "files and records of the case conclusively show that the 

prisoner is entitled to no relief." (quotation omitted)). 
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The District Court denied Mr. Posa's request for a hearing because the 

"record clearly shows that Trial Counsel's and Appellate Counsel's actions met the 

constitutional standard and that they rendered reasonably effective assistance." 

This Court agrees, and therefore the District Court did not err in declining to hold 

an evidentiary hearing. 

Iv. 

Because Mr. Posa did not show that reasonable jurists would find debatable 

the denial of his § 2255 motion, his motion for a COA is DENIED and his motion 

for lIP status is DENIED AS MOOT. 

$ 
'ATES CIRCUIT JUDGE 

18 

APPENDIX A - 18 



Case 8:11-cr-00555-SCB-AEP Document 251 Filed 09/14/16 Page 1 of 18 PagelD 2372 

UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 

SAMUEL POSA 

V. Case No.: 8:16-cv-00075-T-24AEP 
8:11-cr-00555-T-24 AEP 

UNITED STATES OF AMERICA 

ORDER 

This cause comes before the Court on Petitioner Samuel Posa's ("Petitioner") motion to 

vacate, set aside, or correct an illegal sentence pursuant to 28 U.S.C. § 2255. Civ. Doc. 1; Crim. 

Doe. 246. The United States of America ("Government") flied a response in opposition, to which 

Petitioner filed a reply. Civ. Does. 7 & 12. Upon review, the Court denies Petitioner's § 2255 

motion and finds that a hearing on the motion is not necessary. 

I. BACKGROUND 

A. Facts Relevant to Petitioner's Motion 

On October 27, 2011, a federal grand jury returned a three-count indictment that charged 

Petitioner with one count of conspiracy to unlawfully dispense and distribute oxycodone outside 

the usual course of professional practice and not for a legitimate medical purpose, and to further 

distribute and possess with intent to distribute oxycodone in violation of 21 U.S.C. § 846 (Count 

I), and two counts of distributing and possessing with intent to distribute oxycodone in violation 

of 21 U.S.C. §§ 841(a)(1) and 841(b)(1)(C) (Counts II and III). Crim. Doc. 1. 
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On November 3, 2011, the Court appointed Petitioner's first of four court-appointed 

attorneys in this matter, whom he later sought to have removed. Crim. Doc. 72. On February 10, 

2012, the Court appointed Petitioner's second court-appointed attorney, who represented 

Petitioner until June 1, 2012, when the Magistrate Judge granted Petitioner's motion to remove 

Petitioner's second court-appointed attorney and to proceed pro se (Crim. Doc. 58). See Crim. 

Doc. 72. In granting the motion, the Magistrate Judge held a Farella hearing to determine whether 

Petitioner desired to proceed pro se in his case and whether his waiver of counsel was knowing, 

intelligent, and voluntary. Id. The Court granted the motion to proceed pro se, but it appointed a 

third counsel as standby counsel. Id. 

On June 4, 2012, Petitioner represented himself in an evidentiary hearing on a motion to 

suppress that his second court-appointed attorney had filed before withdrawing. See Crim. Doc. 

127. During this hearing, Petitioner expressed his frustration at his inability to perform legal 

research to prepare for trial. Id. at 23-26. 

At a June 20, 2012 hearing, Petitioner again voiced his frustration with his inability to 

conduct legal research, and he asked the Court to appoint him counsel. Crim. Doc. 112. The Court 

appointed Petitioner's previous standby counsel as new trial counsel ("Trial Counsel") on June 25, 

2012. Id. 

Subsequently, Trial Counsel filed numerous motions and documents on behalf of Petitioner 

and represented Petitioner at hearings. See, e.g., Crim. Does. 115, 120, 137-39 (motions); see, e.g., 

Crim. Does. 123-24, 130 (documenting appearance). Petitioner also filed motions on his own 

behalf, including a motion for removal of Trial Counsel and appointment of new counsel. See, e.g., 

Crim. Does. 136 & 149. 
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On September 10, 2012, one week before the beginning of trial, the Magistrate Judge held 

a hearing on Petitioner's motion for removal of Trial Counsel, and questioned Petitioner regarding 

whether he wanted Trial Counsel to continue to represent him or whether he wanted to proceed 

pro se. Crim. Does. 141 & 142. Petitioner ultimately decided he did not want to remove his current 

counsel. See Crim. Doe. 142. 

Petitioner proceeded to trial on September 17, 2012, represented by Trial Counsel, his third 

court-appointed attorney. Petitioner was convicted on all counts. Crim. Doc. 180. After trial, the 

Court appointed a fourth counsel to represent Petitioner at sentencing and on appeal ("Appellate 

Counsel"). On December 14, 2012, Petitioner was sentenced to 20 years of imprisonment to run 

concurrently on each count, to be followed by 10 years of supervised release. Crim. Doe. 216. 

Petitioner appealed, raising the issues of (1) whether the district judge improperly charged 

the jury that, if disbelieved, Petitioner's statements could be used as substantive evidence of his 

guilt; and (2) whether the evidence was sufficient to support his conspiracy conviction since the 

evidence showed no more than a buyer-seller relationship between himself and his alleged co-

conspirator. Crim. Doe. 232 at 4. The Eleventh Circuit affirmed Petitioner's convictions on May 

21, 2014. Id. at 1. Thereafter, Petitioner sought a writ of certiorari, which the United States 

Supreme Court denied on January 12, 2015. Crim. Doe. 241. 

B. Petitioner's § 2255 Motion and Grounds for Relief 

Petitioner filed his timely §2255 motion on January 4, 2016. Civ. Doc. 1. In the motion, 

Petitioner states eleven grounds for relief. Grounds One and Two allege that this Court violated 

his Sixth Amendment right to self-representation (Ground One) and forced him to have an 

ineffective trial counsel, who Petitioner claims failed to investigate, interview, or subpoena 

witnesses for trial (Ground Two), see Id. at 4-5; Ground Eleven alleges Petitioner's Fifth 
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Amendment right to a fair trial was violated because of prosecutorial misconduct, see id. at 17; 

and the remainder of Petitioner's grounds assert that he received ineffective assistance of counsel 

from either Trial Counsel, Appellate Counsel, or both. 

Specifically, Petitioner advances he received ineffective assistance of counsel when: (1) 

Trial Counsel failed to exercise peremptory challenges on prospective jurors that had 

predetermined biases (Ground Three); (2) Trial Counsel and Appellate Counsel failed to raise the 

issue of whether the differences in Petitioner's Indictment and the evidence presented at trial 

denied Petitioner his right to a fair trial (Ground Four); (3) Trial Counsel conceded during closing 

argument that Petitioner was using medication at the time of the charged offenses (Ground Five); 

(4) Trial Counsel failed to present the theory of defense upon which Petitioner and Trial  Counsel 

had agreed, and also failed to investigate, subpoena witnesses, or make critical objections during 

trial testimony (Ground Six); (5) Trial Counsel failed to object to the Government 's introduction 

of suppressed evidence (Ground Seven); (6) Appellate Counsel failed to raise the issue of whether 

Petitioner's term of supervised release exceeds the maximum (Ground Eight); (7) Trial Counsel 

failed to obtain an expert witness to impeach potential witness testimony (Ground Nine); and (8) 

Appellate Counsel failed to raise the issues in Grounds One through Nine and Eleven on direct 

appeal. Id. at 8-16. Because of their similarity, the Court addresses Grounds One and Two 

together, then Ground Eleven, and finally each of the remaining grounds in turn. 

II. LEGAL STANDARD FOR EVALUATING INEFFECTIVE ASSISTANCE OF 
COUNSEL 

In Strickland v. Washington, 466 U.S. 668, 687 (1984), the Supreme Court created a two-

part test for determining whether a petitioner received ineffective assistance of counsel. First, a 

petitioner must demonstrate that his attorney's performance was deficient, which requires a 

"showing that counsel made errors so serious that counsel was not functioning as the 'counsel' 

ru 
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guaranteed by the Sixth Amendment." Id. Second, a petitioner must demonstrate that the 

defective performance prejudiced the defense to such a degree that the results of the trial cannot 

be trusted. See Id. This test is not easily met, and the Eleventh Circuit has stated that "the cases in 

which habeas petitioners can properly prevail on the ground of ineffective assistance of counsel 

are few and far between." Waters v. Thomas, 46 F.3d 1506, 1511 (11th Cir. 1995) (en banc) 

(citation omitted). 

In order to succeed on an ineffective assistance of counsel claim, "the defendant must show 

that counsel's representation fell below an objective standard of reasonableness." Strickland, 466 

U.S. at 687-88. Under the first prong of the test, deficient performance, the reasonableness of an 

attorney's performance is to be evaluated from counsel's perspective at the time of the alleged 

error and in light of all the circumstances. See Id. at 690. "In reviewing counsel's performance, a 

court must avoid using the 'distorting effects of hindsight' and must evaluate the reasonableness 

of counsel's performance 'from counsel's perspective at the time." Chandler v. United States, 218 

F.3d 1305, 1316 (11th Cir. 2000) (en banc) (quoting Strickland, 466 U.S. at 689). As it relates to 

strategy decisions, courts show great deference to choices dictated by reasonable strategy, see 

Rogers v. Zant, 13 F.3d 384, 386 (11th Cir. 1994), and "[c]ounsel will not be deemed 

unconstitutionally deficient because of tactical decisions." McNeal v. Wainwright, 722 F.2d 674, 

676 (11th Cir. 1984) (citations omitted). Reviewing courts "must [also] indulge a strong 

presumption that counsel's conduct falls within the wide range of reasonable professional 

assistance; that is, the defendant must overcome the presumption that, under the circumstances, 

the challenged action 'might be considered a sound trial strategy." Strickland, 466 U.S. at 689 

(citation omitted). Because of the "strong presumption in favor of competence," this is a "heavy" 

burden, as the petitioner "must establish that no competent counsel would have taken the action 
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that his counsel did take." Chandler, 218 F.3d at 1313-16 ("To state the obvious: the trial lawyers, 

in every case, could have done something more or something different. So, omissions are 

inevitable. But, the issue is 'not what is possible or what is prudent or appropriate, but only what 

is constitutionally compelled.") (citation omitted). Also, a counsel is not constitutionally 

ineffective for failing to raise a meritless claim. See Chandler v. Moore, 240 F.3d 907, 917 (11th 

Cir. 2001); Un ited Slates v. Winfield, 960 F.2d 970,974(11th Cir. 1992) (providing failure to raise 

meritless issues cannot prejudice a client). 

Finally, when conducting an analysis of an ineffective-assistance-of-counsel claim, a 

petitioner must satisfy both prongs of the analysis and "[tJhere is no reason for a court . . . to 

address both components of the inquiry [—performance and prejudice—] if the defendant makes 

an insufficient showing on one." Strickland, 466 U.S. at 697; see Oats v. Singletary, 141 F.3d 

1018, 1023 (11th Cir. 1998) (recognizing that under Strickland, a court is free to dispose of 

ineffectiveness claims on either performance or prejudice grounds). 

III. DISCUSSION 

Grounds One and Two: 

In Grounds One and Two, Petitioner argues he was deprived of his right to self-

representation—an argument that was available to him on direct appeal. Accordingly, because 

Grounds One and Two were available but were not raised, Petitioner has procedurally defaulted 

these arguments, and they are barred from this Court's consideration on collateral review, unless 

Petitioner can show cause excusing his failure to raise the issue previously and actual prejudice 

resulting from the alleged error. See Mills v. United States, 36 F.3d 1052, 1055 (11th Cir. 1994); 

Cross v. United States, 893 F.2d 1287, 1289 (11th Cir. 1990). 
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Petitioner suggests that Appellate Counsel's ineffective assistance caused his failure to 

raise this issue on direct appeal, but he does not explain how this failure prejudiced him. See Doc. 

I at 5; Doc. 12 at 6. 
I;  

The Eleventh Circuit has held that ineffective assistance of counsel may suffice to show 

cause for a procedural default, but the claim of ineffective assistance of counsel must have merit. 

See United States v. Nyhuis, 211 F.3d 1340, 1344(11th Cir. 2000) (citing Greene v. United States, 

880 F.2d 1299, 1305 (11th Cit. 1989)). Therefore, to determine whether Grounds One and Two 

have been procedurally defaulted, this Court must decide whether the arguments Petitioner alleges 

his counsel failed to raise were significant enough to have affected the outcome of his appeal, 

keeping in mind that appellate counsel is not ineffective for failing to raise claims reasonably 

considered to be without merit. Id. (quoting Wainwright, 725 F.2d at 1291). 

Petitioner argues he made "numerous attempts" to represent himself before trial, yet this 

Court denied his request without conducting a Faretta hearing and without providing cautions 

about the dangers of self-representation. See Civ. Doe. I at 4. Petitioner contends that by failing 

to consider his request, this Court deprived him of his Sixth Amendment right to self 

representation. Id. 

Petitioner is correct that he has a right to conduct his own defense, however, a request to 

do so must be made clearly and unequivocally to prevent a defendant from injecting error into the 

record by making ambiguous self-representation demands. See United States v. North, 151 

F.App'x 863, 865 (11th Cit. 2005) (quoting Nelson v. Alabama, 292 F.3d 1291, 1295 (11th Cit. 

2002); Cross, 893 F.2d at 1290). Here, Petitioner did not make such a clear and unequivocal 

request, and this Court finds his argument without merit. 

7 
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Petitioner appears to rely on his exchange with the Court immediately before jury selection, 

however, this exchange does not contain a clear, unequivocal request for self-representation—it is 

an attempt by Petitioner to speak directly to the Court about evidence that he thought needed to be 

presented at trial. As discussed in the background section above, Petitioner was represented by 

three different attorneys in this matter. Before the appointment of Trial Counsel (Petitioner's third 

court-appointed attorney), Petitioner moved to remove his second court-appointed counsel and to 

proceed pro se. Crim. Doc. 58. The Court granted this motion, allowing Petitioner to proeeedpro 

se and appointing standby counsel. Crim. Doc. 72. During the suppression hearing in which 

Petitioner represented himself, Petitioner expressed his frustration concerning his inability to 

perform legal research to prepare for his upcoming trial. Crim. Doc. 127 at 23-26. Petitioner's 

dissatisfaction continued at a hearing on June 20, 2012, where he requested that the Court appoint 

him counsel. Crim. Doe. 112. Petitioner's request was granted June 25, 2012, and Trial Counsel 

was appointed to represent Petitioner at trial. See id. at 1-2; Crim. Doe. 115. On September 10, 

2012, one week before the beginning of trial, the Magistrate Judge held a hearing on Petitioner's 

latest motion to remove Trial Counsel, at which Petitioner stated he wanted Trial Counsel to 

- continue to represent him. Crim. Does. 141 & 142. 

On September 17, 2012, the first day of trial, Petitioner was sworn in and made no mention 

of a desire for self-representation, Crim. Doc. 203 at 5-6. He made no request to proceed pro-se 

when his Trial Counsel argued the motions in limine, Id. at 10-17. However, clearly frustrated 

when the rulings on the motions in limine did not go his way and the Court would not allow him 

to personally reargue the motions, Petitioner had a change of heart and stated he wanted proceed 

pro se. The Court denied his request. 

12 
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Considering the totality of the circumstances, including the weeks preceding trial when 

Petitioner having been allowed to proceed pro-se, changed his mind and asked for counsel to be 

reappointed, Petitioner never clearly and unequivocally invoked his right to self-representation on 

September 12, 2012. If anything, Petitioner sought the benefit of representation, but also wanted 

the right to argue with the Court when he saw fit. 

Because Petitioner's claim that he was deprived of his right to self-representation is without 

merit, Appellate Counsel was not ineffective for failing to raise this argument on appeal, and 

Grounds One and Two are procedurally defaulted. Moreover, as discussed above, even if they 

were not procedurally defaulted, they lack merit. Accordingly, Petitioner is not entitled to relief 

on Grounds One and Two. 

Ground Eleven: 

In Ground Eleven, Petitioner argues he was deprived of a fair trial when the Government 

failed to disclose exculpatory information, elicited false testimony that it knew or should have 

known was false, failed to correct false evidence, and used this false evidence to attack Petitioner's 

credibility. Civ. Doc. 1 at 17-20. 

The Court concludes Ground Eleven fails because it is not cognizable under § 2255. A § 

2255 petitioner may attack his sentence only "upon the ground that the sentence was imposed in 

violation of the Constitution or laws of the United States, or that the court was without jurisdiction 

to impose such sentence, or that the sentence was in excess of the maximum authorized by law, or 

is otherwise subject to collateral attack." 28 U.S.C. § 2255(a). Though Petitioner frames Ground 

Eleven as a prosecutorial misconduct argument, the Court agrees with the Government that 

Petitioner is actually challenging the Government's interpretation of the evidence. Specifically, 

Petitioner asserts in Ground Eleven that (1) the Government's arguments and use of the evidence 
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is not true; (2) the Government's legal theories are incorrect; (3) the Government's main 

cooperating witness is a liar because her testimony is not completely aligned with some of the 

documentary evidence; and (4) Petitioner was not distributing oxycodone because he can prove 

mathematically that he and his co-conspirators were all consuming the pills themselves. Petitioner 

has made no showing of misconduct—he simply challenges the conclusions reached by the 

Government. Civ. Doc. 1 at 17-20. 

Petitioner is not entitled to relief on Ground Eleven. 

Ground Three: 

In Ground Three, Petitioner asserts his trial counsel was ineffective when he failed to 

exercise peremptory challenges on prospective jurors with predetermined biases. Civ. Doc. I at 7. 

Petitioner provides that during voir dire he asked Trial Counsel to use a peremptory challenge on 

four specific jurors because of (1) their or their family members' employment with the 

government, or (2) their or their family members' past issues with, or addiction to, substances. Id. 

Petitioner contends that Trial Counsel declined to strike or challenge these jurors for cause, stating 

that he needed good grounds to do so, Ed. 

Ground Three fails, because Trial Counsel's decision to strike certain prospective jurors 

and leave others is a part of trial strategy, and courts will not find counsel constitutionally defective 

for making choices related to a reasonable strategy. See Montgomery v. United States, 557 F. 

Supp. 2d 1337, 1352 (M.D. Fla. 2008) ("a defense attorney's decisions regarding the exercise of 

juror challenges are customarily presumed to be a matter of tactics or strategy"). 

Even if Petitioner had satisfied the first prong of the Strickland analysis, he has not shown 

that he was sufficiently prejudiced by Trial Counsel's decision. Petitioner points to three jurors 

whom he believes Trial Counsel should have stricken, yet he has not shown that he would have 

10 
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had more satisfactory results if those jurors had been stricken instead of those Trial Counsel 

decided to strike. Petitioner also concedes that even if Trial Counsel had used his remaining 

peremptory challenge to strike one of these three specific jurors, it is speculative as to whether this 

action would have changed the result of the trial. Civ. Doc. 12 at 9. 

For the above reasons, Petitioner is not entitled to relief on Ground Three. 

Ground Four: 

In Ground Four, Petitioner attempts to argue both his Trial Counsel and Appellate Counsel 

were ineffective when they failed to raise the issue of whether the charges in the Indictment and 

the facts presented at trial were materially different. Civ. Doc. 1 at 8. 

The bulk of Petitioner's argument in Ground Four does not concern ineffective assistance 

of counsel; rather, it relates to the sufficiency of Count One of the Indictment, the conspiracy 

count, and his belief that the facts at trial did not prove his guilt. Compare Crim. Doe. 232 at 6-9, 

with Civ. Doc. I at 9-10 (arguing the evidence presented at trial was not determinative of 

Petitioner's involvement in the conspiracy alleged in the Indictment and that the Government never 

proved all of the elements of conspiracy) and Civ. Doc. 12 at 9 (arguing the Government offered 

no direct evidence of Petitioner's participation in the conspiracy). 

The Eleventh Circuit has already resolved the sufficiency of the evidence argument on 

direct appeal. Accordingly, Petitioner is procedurally barred from re-litigating whether the 

evidence was sufficient to support his conspiracy conviction, see Davis v. United States, 417 U.S. 

333 (1974); Nyhuis, 211 F.3d at 1343. To the extent Petitioner is dissatisfied with the way 

Appellate Counsel frame or presented the argument on appeal, he has not shown counsel fell below 

an objective standard of reasonableness. 

Petitioner is not entitled to relief on Ground Four. 
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Ground Five: 

In Ground Five, Petitioner contends Trial Counsel provided ineffective assistance when he 

admitted during closing argument that Petitioner was guilty of the crimes charged but attempted 

to excuse the commission of the crime by explaining that Petitioner was on medication. Civ. Doc. 

I at 11-12. 

First, Petitioner's assertion that Trial Counsel admitted Petitioner was guilty of the crimes 

charged in the Indictment is untrue. Nowhere in closing argument did Trial Counsel concede that 

Petitioner was guilty; rather, Trial Counsel consistently argued Petitioner was not guilty of any of 

the charged counts. Crim. Doc. 206 at 179-94. 

If Petitioner's argument is that Trial Counsel was ineffective for acknowledging that 

Petitioner was using medication, the Court finds Petitioner has not shown this acknowledgement 

fell below an objective standard of reasonableness—prong one of Strickland. The Eleventh Circuit 

has previously held that concessions made for strategic reasons do not render counsel 

constitutionally inefficient. See Kelly v. United States, 820 F.2d 1173, 1176 (11th Cir. 1987) 

(concluding, when defendant was arrested on a boat full of marijuana, that counsel's concession 

of defendant's guilt of importation charges was a reasonable strategy to attempt to avoid conviction 

of distribution charges). 

Petitioner is not entitled to relief on Ground Five. 

Ground Six: 

12 
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In Ground Six,' Petitioner claims Trial Counsel was ineffective for failing to pursue 
Petitioner's theory of defense, to investigate and subpoena certain witnesses for trial, to advocate 
for jury nullification, and to request Jencks material. Civ. Doc. I at 12-14. 

First, Petitioner asserts Trial Counsel was ineffective for not pursuing the theory of defense 

upon which he and Petitioner agreed: that there was no conspiracy to distribute drugs and that 

Petitioner and his alleged co-conspirator merely had a buyer-seller relationship. Id. at 13. The 

record clearly shows that Trial Counsel pursued these defense theories; consequently Petitioner's 

first argument is meritiess. 

Next, Petitioner's argument that Trial Counsel was ineffective for failing to investigate and 

subpoena certain witnesses fails, because Petitioner has not satisfied his burden to set forth 

adequate facts to establish that he is entitled to relief See, e.g., LeCroy v. United States, 739 F.3d 

1297, 1321 (11th Cir. 2014) ("the burden of proof ... on a § 2255 petition belongs to the 

petitioner"). Petitioner merely states that Trial Counsel was ineffective for not calling and 

subpoenaing witnesses. Civ. Doc. I at 12-14. Petitioner does not specify who these witnesses are, 

what their testimony would have revealed, or how their testimony is different than any other 

witness' testimony. Petitioner does not even explain how the failure to call these unnamed 

witnesses was prejudicial. 

Moreover, as to Trial Counsel's alleged failure to call particular witnesses, the decision to 

call some witnesses and not others is regarded as a tactical decision, Conklin v. Schofield, 366 F.3d 

1191, 1204(11th Cir. 2004) ("Which witnesses to call, and when to call them, is the epitome of a 

Petitioner has two labelled two grounds "Ground Six" in his § 2255 motion. The first Ground Six contains the same 
introductory paragraph as the first Ground Six and raises a substantially similar argument to the one raised in Ground 
Five—that Trial Counsel deviated from the agreed upon strategy in his closing argument by conceding that Petitioner 
committed the crimes of which he was charged. The second Ground Six presents arguments that are different from 
those raised in Ground Five and the first Ground Six, yet contains the same introductory paragraph as the first Ground 
Six. Sec Civ. Doc. I at 10-14. The Court addresses the arguments in Petitioner's first Ground Six in its section on 
Ground Five, and addresses the arguments in the second Ground Six in its section on Ground Six. 
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strategic decision") (citation omitted), and Petitioner has not provided any information in his 

filings that suggests this tactical decision was unreasonable or prejudicial. 

Petitioner's argument concerning his request of Trial Counsel that he ask the Court about 

pursuing an argument on jury nullification also fails, because the Court would never allow an 

argument based on jury nullification, as it is not a legal defense. See United States v. Funches, 135 

F.3d 1405 (11th Cir. 1998). 

Finally, Petitioner's argument concerning Jencks material fails. Petitioner has not stated 

what Jencks material he believed existed and has not made a showing that Trial Counsel's failure 

to request Jencks material was objectively unreasonable. 

For these reasons Petitioner is not entitled to relief on Ground Six. 

Ground Seven: 

In Ground Seven, Petitioner contends Trial Counsel was ineffective for failing to object to 

the Government's use of GPS evidence at trial because, during the suppression hearing, the 

Government represented it would not introduce GPS evidence at trial. Civ. Doc. I at 14. Petitioner 

specifically argues that Trial Counsel should have objected to the Government's use of the 

documents marked "DISCOVERY #00030-00034" and "DISCOVERY 400110." Id. 

Petitioner's argument is not supported by the record. A review of the Government's exhibit 

list and the trial transcript reveals the Government introduced no such evidence at trial. See Crim. 

Doc. 182; Crim. Does. 203-206. Accordingly, Petitioner is not entitled to relief on Ground Seven. 

Ground Eight: 

In Ground Eight, Petitioner asserts that Appellate Counsel was ineffective when he failed 

to raise the issue of whether Petitioner's 10-year term of supervised release exceeds the statutory 

maximum. Civ. Doe. I at 15-16. 
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This ground fails, because counsel cannot be constitutionally ineffective for failing to raise 

a meritless argument. Here, the governing statute specifically provides for a term of supervised 

release of "at least 3 years[,]" see 21 U.S.C. § 841(b)(1)(C), and courts have found that the 

maximum supervised release term under this provision is life. See United States v. Sanchez, 269 

F.3d 1250, 1286-88(11th Cir. 2001) (en banc) (holding that a term of supervised release of four 

years was permitted under 21 U.S.C. § 841(b)(1)(C) because the statute set only a floor of three 

years for a term of supervised release), abrogated in part on unrelated rounds by, United States 

v. Duncan, 400 F.3d 1297, 1308 (11th Cir. 2005); United States v. Shorty, 159 F.3d 312, 315-16 

n.6 (7th Cir. 1998) (noting that the provision for the term of supervised release in §841(b)(1)(C) 

"sets a floor requirement, leaving the ceiling open, closed only by a defendant's death"). 

Accordingly, Petitioner is not entitled to relief on Ground Eight. 

Ground Nine: 

In Ground Nine, Petitioner alleges Trial Counsel was ineffective when he declined 

Petitioner's request to ask the Court to approve funds to retain an expert witness to offer testimony 

on drug usage and its effects on the memory and the state of mind of a person using oxycodone. 

Civ. Doc. I at 16. 

Petitioner's Ground Nine fails because his conclusory allegations are insufficient. See 

Miller v. Johnson, 200 F.3d 274, 282 (5th Cir. 2000). Petitioner does not explain how such an 

expert would have been helpful to his defense or how Trial Counsel's alleged failure to request 

funds for such an expert fell below an objective standard of reasonableness. Therefore, Petitioner 

is not entitled to relief on Ground Nine. 

Ground Ten: 
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In Ground Ten, Petitioner provides a one-sentence argument asserting that Appellate 

Counsel was ineffective for his failure to raise Grounds One through Nine and Eleven on appeal. 

Civ. Doc. I at 16. 

The Court finds Ground Ten does not entitle Petitioner to relief, because Petitioner has not 

shown how Appellate Counsel's decision to pursue some issues on appeal instead of others is 

objectively unreasonable. It is entirely reasonable for appellate attorneys to use their experience to 

select the grounds for an appeal. In Jones v. Barnes, 463 U.S. 745 (1983), the United States 

Supreme Court provided: 

This Court [has] . . . recognized the superior ability of trained 
counsel in the "examination into the record, research of the law, and 
marshalling of arguments on [the appellant's] behalf[.]" 
Experienced advocates since time beyond memory have emphasized 
the importance of winnowing out weaker arguments on appeal and 
focusing on one central issue if possible, or at most on a few key 
issues. 

Id. at 751-52. In addition, as discussed above, Petitioner's Grounds One through Nine and Eleven 

are wholly meritless or were actually raised on direct appeal. For these reasons, Petitioner is not 

entitled to relief on Ground Ten. 

IV. REQUEST FOR EVIDENTIARY HEARING 

Petitioner requests an evidentiary hearing on his Motion. He is not, however, entitled to an 

evidentiary hearing, nor is there any need for one in this case. It is Petitioner's burden to establish 

the need for an evidentiary hearing. Bin v. Montgomery, 725 F.2d 587, 591 (11th Cit. 1984). In 

deciding whether to grant an evidentiary hearing, a federal court must consider whether such a 

hearing could enable an applicant to prove the petition's factual allegations, which, if true, would 

entitle the applicant to federal habeas relief. Chavez v. Sec iv Florida Dep 't of Corr., 647 F.3d 

1057, 1060 (11th Cir. 2011). There is no need to hold an evidentiary hearing if the "files and 

records or the case conclusively show that the prisoner is entitled to no relief." Holmes v. United 
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States, 876 F.2d 1545, 1552-53 (11th Cir. 1989) (quoting 28 U.S.C. § 2255). Here, the record 

clearly shows that Trial counsel's and Appellate counsel's actions met the constitutional standard 

and that they rendered reasonably effective assistance. See Vick v. United States, 730 F.2d 707, 

708 (11th Cir. 1984). 

V. CONCLUSION 

Accordingly for the reasons stated above, Petitioner Samuel Posa's § 2255 motion is 

DENIED. The Clerk is directed close the civil case and enter judgment in favor of the United 

States. 

CERTIFICATE OF APPEALABILITY AND 
LEAVE TO APPEAL IN FORMA PAUPERIS DENIED 

IT IS FURTHER ORDERED that Petitioner Samuel Posa is not entitled to a certificate of 

appealability. A prisoner seeking a motion to vacate has no absolute entitlement to appeal a district 

court's denial of his motion. 28 U.S.C. § 2253(c)(1). Rather, a district court must first issue a 

certificate of appealability ("COA"). Id. "A [COA] may issue.. .only if the applicant has made a 

substantial showing of the denial of a constitutional right." Id. at § 2253(c)(2). To make such a 

showing, Petitioner "must demonstrate that reasonable jurists would find the district court's 

assessment of the constitutional claims debatable or wrong," Tennard v. Dretke, 542 U.S. 274, 282 

(2004) (quoting Slack v. McDaniel, 529 U.S. 473, 484 (2000)), or that "the issues presented were 

'adequate to deserve encouragement to proceed further," Miller-El v. Cockrell, 537 U.S. 322, 

355-36 (2003) (quoting Barefoot v. Estelle, 463 U.S. 880, 893 n. 4(1983)). Petitioner has not made 

the requisite showing in these circumstances. Finally, because Petitioner is not entitled to a 

certificate of appealability, he is not entitled to appeal info rina pauperis. 

17 

APPENDIX B - 17 



Case 8:11-cr-00555-SCB-AEP Document 251 Filed 09/14/16 Page 18 of 18 PagelD 2389 

DONE AND ORDERED at Tampa, Florida, 14th day of September, 2016. 

SUSAN C BUCKLEW 
United States District Judge 

Copy: Samuel Posa, Pro-se 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 

SAMUEL POSA, 

Plaintiff, 

V. Case No: 8:16-cv-75-T-24AEP 

Criminal Case No. 8:11-cr-555-T-24AEP 

UNITED STATES OF AMERICA, 

Defendant. 

JUDGMENT 

IT IS ORDERED AND ADJUDGED that pursuant to the Court's Order entered 

September 14,2016, the Plaintiff's motion to vacate, set aside or correct sentence, is hereby denied. 

SHERYL L. LOESCU, CLERK 

sl A. Guzman 
By: A. Guzman, Deputy Clerk 

Date: September 15, 2016 
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