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QUESTIONS PRESENTED

This dispute concerns the policy of immigration en-
forcement discretion known as Deferred Action for Child-
hood Arrivals (DACA). In 2016, this Court affirmed, by
an equally divided vote, a decision of the Fifth Circuit
holding that two related Department of Homeland Se-
curity (DHS) discretionary enforcement policies, includ-
ing an expansion of the DACA policy, were likely unlaw-
ful and should be enjoined. See United States v. Texas,
136 S. Ct. 2271 (per curiam). In September 2017, DHS
determined that the original DACA policy was unlawful
and would likely be struck down by the courts on the
same grounds as the related policies. DHS thus insti-
tuted an orderly wind-down of the DACA policy. The
questions presented are as follows:

1. Whether DHS’s decision to wind down the DACA
policy is judicially reviewable.

2. Whether DHS’s decision to wind down the DACA
policy is lawful.
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OPINIONS BELOW

In Department of Homeland Security v. Regents of
the University of California, No. 18-587 (Regents), the
opinion of the court of appeals (Regents Supp. Br. App.
1a-87a) is reported at 908 F.3d 476, and the orders of
the district court granting respondents’ motion for a
preliminary injunction and granting in part and denying
in part the government’s motion to dismiss (Regents
Pet. App. 1a-70a, 71a-90a) are reported at 279 F. Supp.
3d 1011 and 298 F. Supp. 3d 1304. In Trump v. NAACP,
No. 18-588 (NAACP), the order of the district court grant-
ing respondents summary judgment (NAACP Pet. App.
la-74a) is reported at 298 F. Supp. 3d 209, and the order
of the district court declining to reconsider its prior order
(NAACP Pet. App. 80a-109a) is reported at 315 F'. Supp.
3d 457. In McAleenan v. Batalla Vidal, No. 18-589 (Ba-
talla Vidal), the order of the district court granting re-
spondents’ motion for a preliminary injunction (Batalla
Vidal Pet. App. 62a-129a) is reported at 279 F. Supp. 3d
401, and the orders of the district court granting in part
and denying in part the government’s motion to dismiss
(Batalla Vidal Pet. App. 1a-58a, 133a-171a) are reported
at 295 F. Supp. 3d 127 and 291 F. Supp. 3d 260.

JURISDICTION

In Regents, the judgment of the court of appeals was
entered on November 8, 2018. In NAACP, the judg-
ment of the district court was entered on August 3, 2018
(NAACP Pet. App. 110a-111a); the notices of appeal
were filed on August 6, 2018 (id. at 112a-115a); and the
appeal was docketed in the court of appeals on August
10, 2018. The court of appeals’ jurisdiction rests on
28 U.S.C. 1291. In Batalla Vidal, the district court cer-
tified its orders granting in part and denying in part the
government’s motion to dismiss on January 8, 2018, and
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April 30, 2018; the notices of appeal were filed, respec-
tively, on January 8, 2018 (Batalla Vidal Pet. App. 59a-
61a), and May 21, 2018 (id. at 172a-174a); and the ap-
peals of those orders were docketed on July 5, 2018.
The district court entered its preliminary injunction on
February 13, 2018 (id. at 62a-129a); the notice of appeal
was filed on February 20, 2018 (id. at 130a-132a); and
the appeal was docketed on the same day. The court of
appeals’ jurisdiction over the appeals of the certified or-
ders in Batalla Vidal rests on 28 U.S.C. 1292(b). The
court of appeals’ jurisdiction over the appeal of the pre-
liminary injunction rests on 28 U.S.C. 1292(a)(1). The
petitions for writs of certiorari in all three cases were
filed on November 5, 2018, and were granted on June
28, 2019. The jurisdiction of this Court rests on 28 U.S.C.
1254(1) and 2101(e).
CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

Relevant constitutional and statutory provisions are
reproduced in an appendix to this brief. App., infra,
la-22a.

STATEMENT

A. Legal Framework

The Immigration and Nationality Act (INA), 8 U.S.C.
1101 et seq., charges the Secretary of Homeland Secu-
rity “with the administration and enforcement” of the
immigration laws. 8 U.S.C. 1103(a)(1). The Secretary
is vested with the authority to “establish such regula-
tions; * * * issue such instructions; and perform such
other acts as he deems necessary for carrying out his
authority” under the Act, and is given “control, direc-
tion, and supervision” of all Department of Homeland
Security (DHS) employees. 8 U.S.C. 1103(a)(2) and (3).
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Individual aliens are subject to removal if, inter alia,
“they were inadmissible at the time of entry, have been
convicted of certain crimes, or meet other criteria set
by federal law.” Arizona v. United States, 567 U.S. 387,
396 (2012); see 8 U.S.C. 1182(a) (2012 & Supp. V 2017),
8 U.S.C. 1227(a). As a practical matter, however, the
Executive Branch lacks the resources to remove every
removable alien, and a “principal feature of the removal
system is the broad discretion exercised by immigration
officials.” Arizona, 567 U.S. at 396. For any alien subject
to removal, DHS officials must first “decide whether it
makes sense to pursue removal at all.” Ibid. After re-
moval proceedings begin, government officials may de-
cide to grant discretionary relief, such as asylum or can-
cellation of removal. See 8 U.S.C. 1158(b)(1)(A), 1229b.
And, “[a]t each stage” of the process, “the Executive has
discretion to abandon the endeavor.” Reno v. American-
Arab Anti-Discrimination Comm., 525 U.S. 471, 483
(1999) (AADC).

In making these decisions, like other agencies exer-
cising enforcement discretion, DHS must engage in “a
complicated balancing of a number of factors which are
peculiarly within its expertise.” Heckler v. Chaney,
470 U.S. 821, 831 (1985). Recognizing the need for such
balancing, Congress has provided that the “Secretary
[of Homeland Security] shall be responsible for * * *
[e]stablishing national immigration enforcement poli-
cies and priorities.” 6 U.S.C. 202(5).!

Deferred action is a practice in which the Secretary
exercises enforcement discretion to notify an alien of
the agency’s decision to forbear from seeking the alien’s
removal for a designated period. AADC, 525 U.S. at

1 All references to Section 202(5) are to 6 U.S.C. 202(5) (2012 &
Supp. V 2017).
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484. Under DHS regulations, aliens granted deferred
action may receive certain benefits, including work
authorization for the same period if they establish eco-
nomic necessity, 8 C.F.R. 274a.12(¢)(14). A grant of de-
ferred action does not confer lawful immigration status
or provide any defense to removal. DHS retains discre-
tion to revoke deferred action unilaterally, and the alien
remains removable at any time. Regents Pet. App. 101a.

B. Factual Background

1. a. In 2012, DHS announced the nonenforcement
policy known as Deferred Action for Childhood Arrivals
(DACA). Regents Pet. App. 97a-101a. DACA provided
deferred action to “certain young people who were
brought to this country as children.” Id. at 97a. The
INA does not provide any exemptions or special relief
from removal for such individuals. And dating back to
at least 2001, bipartisan efforts to provide such relief
legislatively had failed (and have continued to fail).? Un-
der the DACA policy, following successful completion of
a background check and other review, an alien would
receive deferred action for a period of two years, sub-
ject to renewal. Id. at 99a-100a. The policy specified,
however, that it “confer[red] no substantive right, immi-
gration status or pathway to citizenship,” because “[o]nly
the Congress, acting through its legislative authority,
can confer these rights.” Id. at 101a.

In 2014, DHS announced an expansion of the DACA
policy and a new, related policy of nonenforcement
known as Deferred Action for Parents of Americans and
Lawful Permanent Residents (DAPA). Regents Pet.

Z See, e.g., S. 1291, 107th Cong., 1st Sess. (2001); S. 2075, 109th
Cong., 1st Sess. (2005); S. 3827, 111th Cong., 2d Sess. (2010); S. 744,
113th Cong., 1st Sess. (2013); S. 1615, 115th Cong., 1st Sess. (2017).



6

App. 102a-110a. The expansion of DACA would have
loosened the age and residency criteria and extended the
deferred-action period to three years. Id. at 106a-107a.
DAPA would have provided deferred action to certain
parents whose children were U.S. citizens or lawful per-
manent residents through a process designed to be
“similar to DACA.” Id. at 107a.

b. Texas and 25 other States promptly brought suit
in the Southern District of Texas to enjoin DAPA and
the expansion of DACA. The district court issued a na-
tionwide preliminary injunction, finding a likelihood of
success on the claim that the DAPA and expanded DACA
memorandum violated the notice-and-comment require-
ment of the Administrative Procedure Act (APA),
5 U.S.C. 701 et seq. Texas v. United States, 86 F. Supp.
3d 591 (S.D. Tex. 2015).

The Fifth Circuit affirmed the preliminary injunc-
tion, holding that DAPA and expanded DACA likely vi-
olated both the APA and INA. Texas v. United States,
809 F.3d 134, 146, 170-186 (2015). The court agreed that
the DAPA and expanded DACA memorandum likely re-
quired notice-and-comment rulemaking. Id. at 178. It
also concluded that the policies were likely substan-
tively contrary to the INA. Ibid. The court reasoned
that the INA contains an “intricate system of immigra-
tion classifications and employment eligibility,” and
“does not grant the Secretary discretion to grant de-
ferred action and lawful presence on a class-wide basis
to 4.3 million otherwise removable aliens.” Id. at 184,
186 n.202.
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This Court affirmed the Fifth Circuit’s judgment by
an equally divided vote. United States v. Texas, 136 S. Ct.
2271, 2272 (2016) (per curiam).?

c. Following this Court’s decision, two relevant
events occurred concerning the original DACA policy.
First, Texas and other States in the Texas case an-
nounced their intention to amend their complaint
to challenge DACA. J.A. 872-876. They asserted that
“[flor the[] same reasons that DAPA and Expanded
DACA’s unilateral Executive Branch conferral of eligi-
bility for lawful presence and work authorization was
unlawful, the original June 15, 2012 DACA memoran-
dum is also unlawful.” J.A. 873. Second, in a letter to
then-Acting Secretary of Homeland Security Elaine C.
Duke, then-Attorney General Jefferson B. Sessions 111
concluded that, like the DAPA policy, the DACA policy
was effectuated “without proper statutory authority,”
and thus “it [wa]s likely that [the] potentially imminent
litigation would yield similar results” to the Texas liti-
gation. J.A. 877-878.

2. On September 5, 2017, DHS decided to wind down
DACA in an orderly fashion. Regents Pet. App. 111a-
119a (Duke Memorandum). Acting Secretary Duke ex-
plained that, “[t]aking into consideration the Supreme
Court’s and the Fifth Circuit’s rulings in the ongoing
litigation,” as well as the Attorney General’s view that
the DACA policy was unlawful and that the “potentially
imminent” challenge to DACA would “likely * * * yield
similar results” as the Texas litigation, “it is clear that
the June 15, 2012 DACA program should be termi-

3 After consulting with the Attorney General, then-Secretary of
Homeland Security John Kelly rescinded the memorandum an-
nouncing DAPA and expanded DACA. J.A. 868-871.
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nated.” Id. at 116a-117a. The Acting Secretary accord-
ingly announced that, “[i]n the exercise of [her] author-
ity in establishing national immigration policies and pri-
orities,” the original DACA policy was “rescind[ed].”
Id. at 117a.

The Duke Memorandum stated, however, that the
government would “not terminate the grants of previ-
ously issued deferred action * * * solely based on the
directives in this memorandum.” Regents Pet. App.
118a. It also explained that DHS would “provide a lim-
ited window” in which it would “adjudicate—on an indi-
vidual, case by case basis—properly filed pending DACA
renewal requests * * * from current beneficiaries that
have been accepted by the Department as of the date of
this memorandum, and from current beneficiaries whose
benefits will expire between the date of this memoran-
dum and March 5, 2018 that have been accepted by the
Department as of October 5, 2017.” Id. at 117a-118a.

C. Procedural History

These challenges to DACA’s rescission were filed in
the Northern District of California, the District of Co-
lumbia, and the Eastern District of New York. See J.A.
376-796." Collectively, respondents allege that the re-
scission of DACA is arbitrary and capricious under the
APA; violates the APA’s requirement for notice-and-

4 The government’s petition for a writ of certiorari to review the
Fourth Circuit’s judgment in another challenge to the rescission is
pending before this Court. See DHS v. Casa de Maryland,
No. 18-1469 (filed May 24, 2019). After the Court granted review in
these cases, the government asked the Court to hold the petition in
Casa de Maryland pending the Court’s decision here.
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comment rulemaking; and denies equal protection and
due process to DACA recipients.”

1. District courts enjoin or vacate the rescission on a
nationwide basis

In all three of the cases before the Court, district
courts either enjoined or vacated DHS’s decision on a
nationwide basis.

a. In Regents and Batalla Vidal, the district courts
granted in part and denied in part the government’s mo-
tions to dismiss, and entered identical preliminary in-
junctions. Regents Pet. App. 1a-90a; Batalla Vidal Pet.
App. 1a-58a, 62a-129a, 133a-171a. Those courts deter-
mined that, although agency enforcement decisions
“are generally not reviewable,” the rescission of DACA
was different because it terminated a general policy of
nonenforcement, and the “main” rationale was the “sup-
posed illegality” of the prior policy. Regents Pet. App.
27a-28a, 30a (citation omitted); see Batalla Vidal Pet.
App. 29a-30a. They further concluded that the rescis-
sion was likely arbitrary and capricious, primarily be-
cause, in their view, DACA was lawful. Regents Pet.
App. 42a; Batalla Vidal Pet. App. 91a. Each court or-
dered the government to maintain DACA “on the same
terms and conditions as were in effect before the rescis-
sion,” with certain exceptions, principally that “new ap-
plications from applicants who have never before re-
ceived deferred action need not be processed.” Regents
Pet. App. 66a-67a. The courts also both declined to dis-
miss the equal protection claim, finding that respond-

5 The notice-and-comment claim and due process challenge to the
rescission have been uniformly rejected by the lower courts and are
not at issue before this Court.
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ents’ allegations “raise[d] a plausible inference that ra-
cial animus towards Mexicans and Latinos was a moti-
vating factor in the decision to end DACA.” Id. at 87a;
see id. at 83a-87a; Batalla Vidal Pet. App. 152a-153.

b. In NAACP, the district court granted summary
judgment to respondents and vacated the rescission of
DACA inits entirety. NAACP Pet. App. 1a-74a. Like the
other district courts, the D.C. district court determined
that the rescission was reviewable because it was “a
general enforcement policy predicated on [a] legal de-
termination that the program was invalid.” Id. at 43a.
Unlike the other courts, the D.C. district court did not
address whether DHS’s legal conclusion was correct—
1.e., whether DACA was lawful. Id. at 50a. Instead, the
court concluded that the Duke Memorandum’s “legal
reasoning was insufficient” to satisfy arbitrary-and-
capricious review. Id. at 51a. Inlight of that ruling, the
court deferred addressing respondents’ equal protec-
tion claim. Id. at 66a-67a. And it stayed its order for
90 days to permit DHS to “reissue a memorandum re-
scinding DACA, this time providing a fuller explanation.”
Id. at 66a.

2. Secretary Nielsen further explains the rescission

On June 22, 2018, then-Secretary of Homeland Secu-
rity Kirstjen M. Nielsen issued a memorandum respond-
ing to the D.C. district court’s invitation to provide fur-
ther explanation of DHS’s decision to rescind DACA.
Regents Pet. App. 120a-126a (Nielsen Memorandum).
Secretary Nielsen explained that “the DACA policy
properly was—and should be—rescinded, for several
separate and independently sufficient reasons.” Id. at
122a.
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First, the Secretary agreed that “the DACA policy
was contrary to law.” Regents Pet. App. 122a. The Sec-
retary endorsed the Fifth Circuit’s conclusion that “‘the
INA d[id] not grant [her] discretion to grant deferred
action and lawful presence on a class-wide basis’” at the
scale of the DAPA policy, and she explained that “[a]ny
arguable distinctions between the DAPA and DACA
policies” were “not sufficiently material” to alter that
conclusion. Ibid. (citation omitted); see id. at 122a-123a.

Second, the Secretary reasoned that, “[llike Acting
Secretary Duke, [she] lack[ed] sufficient confidence in the
DACA policy’s legality to continue this non-enforcement
policy, whether the courts would ultimately uphold it or
not.” Regents Pet. App. 123a. She noted “sound rea-
sons for a law enforcement agency to avoid discretion-
ary policies that are legally questionable,” including the
risk of “undermin[ing] public confidence” in the agency
and “the threat of burdensome litigation that distracts
from the agency’s work.” Ibid.

Third, the Secretary offered several “reasons of en-
forcement policy to rescind the DACA policy,” regard-
less of whether the policy is “illegal or legally question-
able.” Regents Pet. App. 123a. She reasoned that, in
her view, “public policies of non-enforcement * * * for
broad classes and categories of aliens” should be “en-
acted legislatively,” not “under the guise of prosecuto-
rial discretion.” Id. at 123a-124a. She reasoned that
DHS should exercise its prosecutorial discretion only
“on a truly individualized, case-by-case basis.” Id. at
124a. And she reasoned that, given the unacceptably
high numbers of illegal border crossings, it was “criti-
cally important for DHS to project a message that
leaves no doubt regarding the clear, consistent, and
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transparent enforcement of the immigration laws against
all classes and categories of aliens.” Ibid.

Finally, the Secretary explained that, although she
“d[id] not come to these conclusions lightly,” “neither
any individual’s reliance on the expected continuation of
the DACA policy nor the sympathetic circumstances of
DACA recipients as a class” outweigh the reasons to
end the policy. Regents Pet. App. 125a. And she noted
that the rescission of the policy would not “preclude the
exercise[] of deferred action in individual cases if cir-
cumstances warrant.” Ibid.

3. The D.C. district court declines to reconsider its
decision in light of the Nielsen Memorandum

Following Secretary Nielsen’s memorandum, the
D.C. district court denied the government’s motion to
reconsider its prior order. NAACP Pet. App. 80a-109a.
The court refused to reconsider whether DHS’s deci-
sion was reviewable, reasoning that the Nielsen Memo-
randum, like the Duke Memorandum, was based “first
and foremost” on the view that “‘the DACA policy was
contrary to law.”” Id. at 97a (citation omitted). And the
court concluded that the independent, non-legal policy
reasons offered by Secretary Nielsen were simply “at-
tempt[s] to disguise an objection to DACA’s legality as a
policy justification for its rescission.” Id. at 100a. On the
merits, the court reaffirmed its conclusion that DHS
had not provided a sufficient “legal assessment.” Id. at
105a. The court further asserted that the Secretary’s
memorandum “fail[ed] to engage meaningfully with the
reliance interests and other countervailing factors that
weigh against ending the program.” Ibid. The court
therefore reaffirmed its conclusion that the rescission
“must be set aside” in its entirety, ¢d. at 109a; see id. at
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109a n.13, though it ultimately stayed its order with re-
spect to aspects of the rescission exempted from the in-
junctions issued in California and New York, 17-c¢v-1907
D. Ct. Doc. 31 (Aug. 17, 2018). See p. 19, supra.

4. The Ninth Circuit affirms the nationwide preliminary
injunction

Several months later, the Ninth Circuit in Regents af-
firmed the preliminary injunction and the orders resolv-
ing the government’s motion to dismiss. Regents Supp.
Br. App. 1a-87a.

a. The panel majority acknowledged that an agency’s
nonenforcement decision is “generally committed to an
agency’s absolute discretion.” Regents Supp. Br. App.
25a (citation omitted). But it reasoned that such a deci-
sion is nevertheless reviewable if it is “based solely on a
belief that the agency lacked the lawful authority to do
otherwise.” Id. at 29a. The panel majority determined
that DACA’s rescission, as reflected in the initial Duke
Memorandum, rested exclusively on “a belief that DACA
was unlawful,” not on concerns about maintaining the pol-
icy in the face of the then-ongoing litigation or any other
exercise of the agency’s discretion. Id. at 35a; see id. at
35a-42a. And it refused to consider the Nielsen Memo-
randum, suggesting that it was an impermissible “post-
hoc rationalization[]” and was not part of the record. Id.
at 57a-58a n.24 (citation omitted). On the merits, the
panel majority agreed that respondents were likely to
succeed on their APA claim because DHS’s decision was
based entirely on an erroneous legal conclusion that
DACA was unlawful. Id. at 45a-60a.

The panel also affirmed the denial of the govern-
ment’s motion to dismiss respondents’ equal protection
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claim, concluding that respondents had plausibly al-
leged that the rescission was racially motivated. Re-
gents Supp. Br. App. 73a-T7a.

b. Judge Owens concurred. Regents Supp. Br. App.
79a-87a. He disagreed that the rescission was reviewa-
ble “for compliance with the APA.” Id. at 79a. He ex-
plained that “when determining the scope of permissible
judicial review, courts consider only the type of agency
action at issue, not the agency’s reasons for acting,” and
that DHS’s decision to “rescind a non-enforcement policy
in the immigration context is th[e] type of administra-
tive action” that this Court has recognized is “‘commit-
ted to agency discretion by law.”” Id. at 79a-80a, 83a (ci-
tation omitted). Nevertheless, Judge Owens explained
that he would affirm the preliminary injunction and re-
mand for the district court to consider whether re-
spondents’ equal protection claim provided an alterna-
tive ground for enjoining the rescission. Id. at 84a-85a.

SUMMARY OF ARGUMENT

I. The orders and judgments under review hold that
DACA’s rescission either is or likely is arbitrary and ca-
pricious under the APA. But the rescission is not re-
viewable under that standard. Section 701(a)(2) ex-
empts agency action from arbitrary-and-capricious re-
view to the extent the action is “committed to agency
discretion by law.” A decision to rescind a policy of
nonenforcement is a quintessential action committed to
an agency’s absolute discretion, absent a statutory di-
rective limiting that discretion. And no one contends
that the INA itself limits DHS’s authority to resume en-
forcing the law as written.

The lower courts held that Section 701(a)(2) does not
apply to DACA’s rescission principally on the ground
that DHS based its decision solely on a determination
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that DACA was unlawful. Even if the rescission were
based solely on DHS’s legal judgment, however, this
Court has squarely held that an otherwise unreviewable
agency action does not become reviewable due to the
reasons that an agency provides. In any event, the re-
scission did not rest solely on a legal rationale. The
Duke and Nielsen Memoranda make clear that DHS’s
decision also rests on policy grounds. The lower courts’
reasons for disregarding those policy rationales are un-
persuasive. Thus, even under the lower courts’ theory,
arbitrary-and-capricious review is unavailable.

II. Even assuming the rescission were reviewable,
DHS provided multiple, independently sufficient grounds
for withdrawing DACA. First, as a practical matter,
DHS was reasonably concerned about maintaining a
nonenforcement policy that is similar to, if not materi-
ally indistinguishable from, two related policies that the
Fifth Circuit had held unlawful, in a decision affirmed
by an equally divided vote of this Court. Second, as a
matter of policy, DHS wanted to terminate a legally
questionable nonenforcement policy and leave the crea-
tion of policies as significant as DACA to Congress.
Third, as a matter of law, DHS correctly, and at a mini-
mum reasonably, concluded that DACA is unlawful.
None of those three grounds is remotely arbitrary or
capricious, let alone all three. Finally, respondents’
equal protection claim fails as a matter of law and pro-
vides no basis for affirming the orders and judgments
below.
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ARGUMENT

These cases concern the Executive Branch’s author-
ity to revoke a discretionary policy of nonenforcement
that is sanctioning an ongoing violation of federal immi-
gration law by nearly 700,000 aliens. At best, DACA is
legally questionable; at worst, it is illegal. Either way,
DACA is similar to, if not materially indistinguishable
from, the policies—including an expansion of DACA
itself—that the Fifth Circuit previously held were con-
trary to federal immigration law in a decision that this
Court affirmed by an equally divided vote. In the face
of those decisions, DHS reasonably determined—Dbased
on both legal concerns and enforcement priorities—that
it no longer wished to retain DACA. Yet two nationwide
preliminary injunctions have forced DHS to maintain
this entirely discretionary policy for nearly two years.

Contrary to the decisions below, the APA does not
require DHS to retain a discretionary policy that the
INA at most barely permits and likely forbids. Deci-
sions about how the government will exercise enforce-
ment discretion within the bounds of the law are uniquely
entrusted to the Executive Branch. The APA’s judicial-
review provision thus does not apply. But even if DHS’s
decision were reviewable, DHS’s legal and policy justi-
fications for discontinuing DACA were not remotely ar-
bitrary or capricious. DACA was created as a tempo-
rary, stopgap measure in 2012, after legislative efforts
to provide permanent immigration relief for a similar
class of aliens repeatedly failed. DHS has offered a
number of reasons why it now wishes to withdraw that
policy and instead enforce the INA as written, and the
lower courts’ criticisms of those rationales do not with-
stand secrutiny.
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I. DACA’S RESCISSION IS NOT JUDICIALLY REVIEWA-
BLE UNDER THE APA

The courts below each found that the rescission of
DACA either is or likely is arbitrary and capricious un-
der the APA, 5 U.S.C. 706(2)(A). But Section 706(2)(A)
does not apply to agency actions to the extent those
actions are “committed to agency discretion by law.”
5 U.S.C. 701(a)(2). And DACA'’s rescission is a quintes-
sential exercise of enforcement discretion to which
arbitrary-and-capricious review does not apply.

A. DHS’s Decision To Rescind A Policy Of Enforcement
Discretion Is Committed To Agency Discretion By Law

“Over the years,” this Court has interpreted Section
701(a)(2) to apply to various types of agency decisions
that “traditionally” have been regarded as unsuitable
for judicial review. Lincoln v. Vigil, 508 U.S. 182, 191
(1993). That provision precludes review, for example, of
an agency’s decision not to institute enforcement ac-
tions, Heckler v. Chaney, 470 U.S. 821, 831 (1985); an
agency’s refusal to reconsider a prior decision based on
an alleged “material error,” ICC v. Brotherhood of Lo-
comotive Eng’rs, 482 U.S. 270, 282 (1987) (BLE); and an
agency’s allocation of funds from a lump-sum appropri-
ation, Lincoln, 508 U.S. at 192. The same is especially
true of an agency decision to rescind a discretionary pol-
icy of nonenforcement against a category of individuals
who are violating the law on an ongoing basis.

1. Chaney is most instructive. The Court there con-
sidered a challenge to the decision of the Food and Drug
Administration (FDA) not to enforce the Federal Food,
Drug, and Cosmetic Act (FDCA), 21 U.S.C. 301 et seq.,
against the “unapproved use of approved drugs” for
capital punishment. Chaney, 470 U.S. at 824. The FDA
had reasoned that it lacked jurisdiction to bring such
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enforcement actions and that, even if it had jurisdiction,
the agency would exercise its “inherent” enforcement
discretion to decline to do so. Ibid. The Court refused
to subject the agency’s decision to arbitrary-and-
capricious review. Id. at 831.

The Court observed that “an agency’s decision not to
prosecute or enforce, whether through civil or criminal
process,” is “generally committed to an agency’s abso-
lute discretion” and “unsuitab[le] for judicial review.”
Chaney, 470 U.S. at 831. It explained that a decision not
to enforce “often involves a complicated balancing of a
number of factors which are peculiarly within [the
agency’s] expertise,” including “whether agency re-
sources are best spent on this violation or another” and
whether enforcement in a particular scenario “best fits
the agency’s overall policies.” Ibid. The Court noted,
in addition, that when an agency declines to enforce, it
“generally does not exercise its coercive power over an
individual’s liberty or property rights, and thus does not
infringe upon areas that courts often are called upon to
protect.” Id. at 832. And it recognized that agency en-
forcement discretion “shares to some extent the char-
acteristics of the decision of a prosecutor in the Execu-
tive Branch not to indict—a decision which has long
been regarded as the special province of the Executive
Branch.” Ibid. Accordingly, the Court concluded that,
absent a statute “circumscribing an agency’s power to
discriminate among issues or cases it will pursue,” the
agency’s “exercise of enforcement power” is “commit-
ted to agency discretion by law.” Id. at 833, 835.

DHS’s decision to discontinue the DACA policy is ex-
actly the type of agency decision that traditionally has
been understood as unsuitable for judicial review and
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therefore “committed to agency discretion” under Sec-
tion 701(a)(2). Like the decision to adopt a policy of non-
enforcement, the decision whether to retain such a pol-
icy “often involves a complicated balancing” of factors that
are “peculiarly within [the] expertise” of the agency, in-
cluding determining how the agency’s resources are best
spent in light of its overall priorities. Chaney, 470 U.S. at
831. Likewise, a decision to abandon an existing nonen-
forcement policy will not, by itself, bring to bear the
agency’s coercive power over any individual; that will
occur only if any resulting enforcement proceeding leads
to a final adverse order. And, like a decision to adopt a
nonenforecement policy, an agency’s decision to reverse
a prior policy of nonenforcement is akin to changes in
policy as to criminal prosecutorial discretion. Casa de
Maryland v. DHS, 924 F.3d 684, 709 (4th Cir. 2019)
(Richardson, J., dissenting in relevant part), petition for
cert. pending, No. 18-1469 (filed May 24, 2019). Such
discretion is regularly exercised within the Department
of Justice, both within and between presidential admin-
istrations, and separation-of-powers considerations un-
derscore why it has never been considered amenable to
APA review. See United States v. Armstrong, 517 U.S.
456, 464 (1996).

Accordingly, absent a statutory directive “otherwise
circumscribing” DHS’s traditional discretion, there is
no “law to apply” to judge the Secretary’s exercise of
her broad enforcement discretion. Chaney, 470 U.S. at
833-834. No one has suggested that the INA expressly
or implicitly circumscribes the Secretary’s decision to
rescind DACA’s broad policy of nonenforcement. See
Regents Supp. Br. App. 57a (“To be clear: we do not
hold that DACA could not be rescinded as an exercise
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of Executive Branch discretion.”). Section 701(a)(1)
therefore squarely applies.

2. These principles of nonreviewability apply with
particular force in the context of enforcement of the im-
migration laws. As the Court has observed, the “broad
discretion exercised by immigration officials” has be-
come a “principal feature of the removal system.” Ari-
zona v. United States, 567 U.S. 387, 396 (2012). And in
that context, the concerns inherent in any challenge to
prosecutorial discretion “are greatly magnified.” Reno
v. American-Arab Anti-Discrimanation Comm., 525 U.S.
471, 490 (1999). “Whereas in criminal proceedings the
consequence of delay is merely to postpone the crimi-
nal’s receipt of his just deserts,” a delay in the enforce-
ment of immigration laws “permit[s] and prolong[s] a
continuing violation of United States law.” Ibud.

Congress’s particular concern for these principles is
underscored by the INA. Section 1252(g) of the INA
channels “any cause or claim by or on behalf of any alien
arising from the decision or action * * * to commence
proceedings, adjudicate cases, or execute removal orders
against any alien” into petitions for review of final re-
moval orders. 8 U.S.C. 1252(g). And Section 1252(b)(9)
likewise provides that “all questions of law and fact
* %% arising from any action taken or proceeding
brought to remove an alien from the United States un-
der this subchapter” is subject only to “judicial review
of a final order under this section.” 8 U.S.C. 1252(b)(9)
(emphasis added). The Court has previously recognized
that these provisions were “designed to give some meas-
ure of protection to ‘no deferred action’ decisions and
similar discretionary determinations, providing that if
they are reviewable at all, they at least will not be made
the bases for separate rounds of judicial intervention
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outside the streamlined process that Congress has de-
signed.” AADC, 525 U.S. at 485; see INS v. St. Cyr,
533 U.S. 289, 313 & n.37 (2001).

The rescission of the DACA policy is the sort of “‘no
deferred action’ decision[],” AADC, 525 U.S. at 485, that
Congress intended to channel through the INA’s care-
ful review scheme. It is properly considered an initial
“action” in DHS’s “commence[ment] [of] proceedings”
within the meaning of Section 1252(g), and an “action
taken” to “remove an alien from the United States” within
the broader meaning of Section 1252(b)(9), see Jennings
v. Rodriguez, 138 S. Ct. 830, 854 (2018) (Thomas, J.,
concurring in part and concurring in the judgment).
But even if those provisions do not directly preclude re-
view here, see Regents Supp. Br. App. 43a-45a & n.19,
the INA’s cabined review scheme confirms the im-
portance Congress placed on shielding DHS’s discre-
tionary decisions from review, and reinforces why im-
migration enforcement policy decisions are unreviewa-
ble under the APA as “committed to agency discretion
by law.” 5 U.S.C. 701(a)(2).

B. The Lower Courts’ Rationales For Reviewing DHS’s
Decision Lack Merit

The courts below concluded that DHS’s decision to
rescind the DACA policy was reviewable on three dif-
ferent grounds. Each is wrong.

1. The courts below reasoned in part that the DACA
rescission is reviewable because it is a particular type of
enforcement decision—namely, a broad and categorical
decision to rescind a nonenforcement policy, rather
than a single-shot decision not to enforce against an in-
dividual. But Chaney itself concerned the program-
matic determination whether to enforce the FDCA with
respect to drugs used to administer the death penalty,
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not the particular circumstances of any individual case.
See 470 U.S. at 824-825. The FDA explained that state
lethal-injection laws, as a class, did not present the sort
of “serious danger to the public health” that would war-
rant enforcement of the FDCA, and therefore, even if
the agency had “jurisdiction in the area,” it would de-
cline to exercise that jurisdiction against such a state
law. Ibid. As even the D.C. district court here recog-
nized, “the FDA’s refusal to act in [Chaney] was more
than just a one-off nonenforcement decision.” NAACP
Pet. App. 35a.

Chaney’s reasoning also fully supports a finding of
nonreviewability here. Agency decisions about how its
“resources are best spent” or how certain enforcement
activity “best fits the agency’s overall policies,” 470 U.S.
at 831, are, if anything, more susceptible to implemen-
tation through broad guidance than through case-by-
case enforcement decisions. See, e.g., Wayte v. United
States, 470 U.S. 598, 601-603 (1985). Indeed, “supervi-
sory control over that discretion is necessary to avoid
arbitrariness and ensure consistency.” Casa de Mary-
land, 924 F.3d at 713 (Richardson, J., dissenting in rel-
evant part). A rule that shielded enforcement decisions
from review “only when inferior officers exercise single-
shot enforcement decisions” would be counterproduc-
tive. Ibid. It would also “brush[] aside the separation of
powers” concerns that underlie the Court’s decisions in
this area. Ibid.; see AADC, 525 U.S. at 489 (explaining
that review of enforcement discretion “invade[s] a spe-
cial province of the Executive”).

It is likewise immaterial that DHS has eliminated a
policy of nonenforcement, rather than adopted one.
See, e.g., Regents Supp. Br. App. 34a n.13. A decision
whether to retain a nonenforcement policy implicates
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all of the same considerations about agency priorities
and resources that inform the decision to adopt such a
policy in the first instance. And as the D.C. district
court also acknowledged, because the rescission does
not, by itself, initiate removal proceedings, “like the
FDA’s nonenforcement decision in Chaney, there are no
agency proceedings here to provide a ‘focus for judicial
review,” and DACA’s rescission does not itself involve
the exercise of coercive power over any person.”
NAACP Pet. App. 33a (citation omitted). Like a crimi-
nal defendant, an alien subjected to removal proceed-
ings may challenge the substantive validity of an ad-
verse final order, but he may not raise a procedural
claim that the government was arbitrary and capricious
for commencing enforcement.

2. The courts below also reasoned that DHS’s ra-
tionale rendered its enforcement decision reviewable
because DHS purportedly rested solely on a legal judg-
ment about DACA’s lawfulness. That reasoning is both
legally and factually wrong. Because the rescission of
DACA is the type of decision that Chaney held is unre-
viewable, it makes no difference what reasons DHS
gave. And in any event, DHS’s decision did not rest
solely on a legal judgment.

a. As an initial matter, even if the rescission were
based solely on DHS’s conclusion that DACA is unlaw-
ful, the decision would not be reviewable under the
APA. In BLE, this Court squarely held that agency ac-
tions falling within a “tradition of nonreviewability” do
not “become[] reviewable” just because the agency “gives
a ‘reviewable’ reason” concerning its legal authority.
482 U.S. at 282-283. As the Court further explained, “a
common reason for failure to prosecute an alleged crim-



24

inal violation is the prosecutor’s belief (sometimes pub-
licly stated) that the law will not sustain a conviction,”
yet it is “entirely clear” that such decisions are unre-
viewable. Id. at 283. The reconsideration decision at
issue in BLE was therefore unreviewable, even though
the agency based that decision on its legal interpreta-
tion of a federal statute. Id. at 276, 283. As Judge Ow-
ens recognized, the same would “plainly” be true of
DHS’s decision to rescind DACA, even if it were based
solely on the agency’s interpretation of the INA. Re-
gents Supp. Br. App. 82a; see Casa de Maryland,
924 F.3d at 714-715 (Richardson, J., dissenting in rele-
vant part) (“[T]he scope of permissible judicial review
must be determined by the type of agency action * * *
not the agency’s reasons for acting.”).

In concluding otherwise, the Ninth Circuit relied on
footnote four in Chaney, in which this Court “ex-
press[ed] no opinion” on whether a nonenforcement de-
cision might be reviewable if it were “based solely on
the belief that [the agency] lacks jurisdiction” or were
“so extreme as to amount to an abdication of [the
agency’s] statutory responsibilities.” 470 U.S. at 833
n.4; see Regents Supp. Br. App. 25a-26a. But whatever
doubt Chaney left, the Court’s subsequent decision in
BLE resolved it. In any event, as the rest of the foot-
note and accompanying text make clear, Chaney was re-
ferring only to circumstances in which “the statute con-
ferring authority on the agency might indicate that such
decisions were not ‘committed to agency discretion.’”
470 U.S. at 833 n.4; see id. at 832-833. That was why, in
the Texas litigation, courts could review the claim that
the INA barred DHS from adopting DAPA and ex-
panded DACA. But that theory cannot apply here,
where no one argues that the INA somehow bars DHS
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from rescinding DACA and resuming enforcement of
the law.

The Ninth Circuit recognized that BLE “stands for
the proposition that if a particular type of agency action
is presumptively unreviewable, the fact that the agency
explains itself in terms that are judicially cognizable
does not change the categorical rule.” Regents Supp.
Br. App. 30a. And it correctly assumed that a decision
to rescind a policy of enforcement discretion, like
DACA, is the type of decision that is presumptively un-
reviewable under Chaney. See id. at 34a n.13. It never-
theless reasoned that a “nonenforcement decision[]
based solely on the agency’s belief that it lacked power
to take a particular course” is reviewable. Id. at 31a.
But the only difference between an unreviewable “non-
enforcement decision[],” bid., and a “nonenforcement
decision[] based solely on the agency’s belief that it
lacked power to take a particular course,” ibid. (empha-
sis added), is the agency’s reason for its decision. That
is precisely what BLE teaches cannot convert an unre-
viewable decision into a reviewable one.

Some of the courts below were concerned that, if an
enforcement decision that rests on a legal interpreta-
tion is unreviewable, an agency could shield any inter-
pretation from review by embedding it in such a policy.
See, e.g., NAACP Pet. App. 31a. As a threshold matter,
that concern is not presented here. DHS did not rest
the rescission on any interpretation of particular sub-
stantive provisions of the INA that plaintiffs could oth-
erwise challenge under the APA. But in any event, the
concern is fundamentally misguided. Assuming that an
agency’s interpretation is otherwise reviewable (i.e., if
the plaintiff can satisfy the APA’s various requirements
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for review), it does not matter that the agency has an-
nounced the interpretation together with a nonenforce-
ment policy. “Nothing in the [APA] or in the holding
or policy of [Chaney], precludes review” of an interpre-
tation as a categorical matter because it is announced
with an enforcement decision. International Union v.
Brock, 783 F.2d 237, 245 (D.C. Cir. 1986). A court may
or may not be able to review the interpretation and de-
clare it invalid on a prospective basis, id. at 247-248; but
what it may never do is review the nonenforcement de-
cision itself, vd. at 246-247. The former would be subject
to whatever review is otherwise available under the
APA; and the latter remains committed to agency dis-
cretion. Combining the two in the same document does
not change the reviewability of either.

b. In any event, DACA’s rescission was not based
solely on DHS’s legal conclusion that the policy is un-
lawful. Acting Secretary Duke decided that she did not
want to retain and litigate a policy whose legality was,
at a minimum, highly questionable in light of the Texas
litigation. And Secretary Nielsen was clear that those
considerations, as well as additional policy concerns
with DACA, were the bases for DHS’s decision. Ac-
cordingly, even under the lower courts’ erroneous un-
derstanding of Chaney and BLE, DHS’s rescission of
DACA is not reviewable under the APA.

i. A fair reading of the Duke Memorandum demon-
strates that DHS’s decision never rested exclusively on
a legal conclusion that DACA was unlawful. The Acting
Secretary recounted in significant detail the litigation
surrounding the DAPA and expanded DACA policies.
Regents Pet. App. 111a-114a. She noted that the agency’s
previous decision to discontinue DAPA and expanded
DACA was made after “considering the [government’s]
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likelihood of success on the merits of th[at] ongoing lit-
igation.” Id. at 115a-116a. She described the subse-
quent letter from Texas and other States to the Attor-
ney General notifying him of those States’ intention to
amend the existing lawsuit to challenge the original
DACA policy. Id. at 116a. And she focused on litigation
risk when she highlighted the Attorney General’s state-
ment that “it is likely that potentially imminent litiga-
tion would yield similar results with respect to DACA.”
Ibid. The Acting Secretary concluded that, in light of
the foregoing, and “[i]n the exercise of [her] authority
in establishing national immigration policies and prior-
ities,” the DACA policy “should” be terminated and
wound down in “an efficient and orderly fashion.” Id. at
116a-117a. As even the D.C. district court recognized,
“[t]logether, these statements were sufficient to express
the Department’s concern that a nationwide injunction
in the Texas litigation would abruptly shut down the
DACA program.” NAACP Pet. App. 56a.

The Ninth Circuit nevertheless reasoned that the
Acting Secretary’s statement is “most naturally read as
supporting a rationale based on DACA’s illegality.” Re-
gents Supp. Br. App. 36a. It asserted that “litigation
risks” were never expressly mentioned as something
that Acting Secretary Duke took into “consideration.”
Ibid. And after scrutinizing her word choice and sen-
tence structure as compared to that of her predecessor
in rescinding the DAPA policy, the court concluded that
the “difference in language” cut against any “sugges-
tion that the rescission was discretionary.” Id. at 40a.
But the memorandum is not a statutory provision
properly parsed with legislative precision. The relevant
question is whether the Acting Secretary’s rationale
“may reasonably be discerned.” Bowman Transp., Inc.
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v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 286
(1974). The Acting Secretary’s extensive discussion of
the prior litigation and her statement that she “should”—
not must—rescind DACA confirm that the risk she per-
ceived was that the government was not “likel[y]” to
“succe[ed]” on the merits of the “imminent litigation.”
Regents Pet. App. 115a-117a.

ii. Regardless, Secretary Nielsen’s memorandum
removes any doubt that DHS’s decision rests on more
than DACA’s unlawfulness per se. That memorandum
makes crystal clear that, “regardless of whether the
DACA policy is ultimately illegal,” DHS’s decision to re-
scind is also based on the agency’s “serious doubts
about its legality” and other “reasons of enforcement
policy.” Regents Pet. App. 123a; see id. at 122a (“[T]he
DACA policy properly was—and should be—rescinded,
for several separate and independently sufficient rea-
sons.”). Although the Ninth Circuit and the D.C. dis-
trict court both refused to credit Secretary Nielsen’s
non-legal rationales, neither court’s reasoning with-
stands scrutiny.

As a threshold matter, the Ninth Circuit refused to
consider the Nielsen Memorandum at all on the ground
that it postdated the district-court proceedings. Re-
gents Supp. Br. App. 58a n.24. By virtue of this Court’s
grant of certiorari before judgment in NAACP, in which
the district court invited the additional memorandum
and addressed it at length, the Nielsen Memorandum is
undoubtedly before this Court. See NAACP Pet. App.
66a. The Court cannot and should not decide these
cases without assessing the whole of the agency’s ac-
tions, and its assessment of the Nielsen Memorandum
in NAACP will necessarily control whether the Regents
injunction must be vacated.
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The Ninth Circuit also wrongly suggested that the
Nielsen Memorandum is an impermissible “post-hoc ra-
tionalization[].” Regents Supp. Br. App. 58a n.24 (cita-
tion omitted). To be sure, in reviewing an agency deci-
sion under the APA, “courts may not accept appellate
counsel’s post hoc rationalizations for agency action.”
Motor Vehicle Mfrs. Assn v. State Farm Mut. Auto.
Ins. Co., 463 U.S. 29, 50 (1983) (emphasis altered). An
agency’s actions “must be upheld, if at all, on the basis
articulated by the agency itself.” Ibid. But that rule
has no application here. The Nielsen Memorandum was
issued directly by the Secretary of Homeland Security—
the official vested by Congress with the authority to
“[e]stablish[] national immigration enforcement policies
and priorities,” 6 U.S.C. 202(5)—to explain her reasons
for concluding that DHS’s decision to rescind DACA
“was, and remains, sound.” Regents Pet. App. 121a.
Just as much as the memoranda establishing DACA and
then rescinding it, the Nielsen Memorandum “is agency
action, not a post hoc rationalization of it.” Martin v.
OSHRC(, 499 U.S. 144, 157 (1991).

Indeed, the D.C. district court itself recognized that
almost all of Secretary Nielsen’s policy grounds were
not “post hoc rationalization[s].” NAACP Pet. App. 95a.
Remarkably, however, that court disregarded Secre-
tary Nielsen’s policy reasons for rescinding DACA as
an “attempt to disguise an objection to DACA’s legality
as a policy justification for its rescission.” Ibid.; see id.
at 98a-99a. But Secretary Nielsen could not have been
clearer that the policy reasons she offered for rescind-
ing DACA were independent from her legal concerns.
See Regents Pet. App. 123a (“[R]egardless of whether
these concerns about the DACA policy render it illegal
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or legally questionable, there are sound reasons of en-
forcement policy to rescind the DACA policy.”); id. at
122a (providing “several separate and independently
sufficient reasons”). There is no basis to question those
statements, particularly in light of the presumption of
regularity that courts owe to the coordinate Branches.
See Armstrong, 517 U.S. at 464.

The D.C. district court observed that two of Secre-
tary Nielsen’s policy concerns—that DHS (1) “should
not adopt public policies of non-enforcement of those
laws for broad classes and categories of aliens,” Regents
Pet. App. 123a; and (2) “should only exercise its prose-
cutorial discretion not to enforce the immigration laws
on a truly individualized, case-by-case basis,” id. at
124a—also had informed the legal analysis of the DACA
policy by Attorney General Sessions, Acting Secretary
Duke, and the Fifth Circuit. NAACP Pet. App. 98a-
100a. But far from evidence of pretext, such overlap is
entirely expected: those same factors are relevant to
whether only Congress can adopt such an enforcement
policy as a legal matter and to whether, at a minimum,
only Congress should adopt the policy as a discretion-
ary matter. In Chaney itself, the FDA similarly relied
on federalism concerns to conclude both that it lacked
jurisdiction to enforce the FDCA against state lethal-
injection laws and that, even if it possessed such author-
ity, it would not enforce the FDCA against those laws.
See Pet. App. at 81a-86a, Chaney, supra (No. 83-1878).
The overlapping considerations did not undermine the
nonreviewability of the FDA’s decision. The same is
true here.

In any event, the D.C. district court’s reasoning does
not apply by its own terms to Secretary Nielsen’s addi-
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tional concern that, in light of “tens of thousands of mi-
nor aliens [who] have illegally crossed or been smuggled
across our border in recent years,” it was important for
DHS to “project a message that leaves no doubt regard-
ing the clear, consistent, and transparent enforcement
of the immigration laws against all classes and catego-
ries of aliens” that will discourage such dangerous and
illegal journeys. Regents Pet. App. 124a. The court it-
self recognized that rationale was not reflected in the
Duke Memorandum or the Attorney General’s letter.
NAACP Pet. App. 94a. For that reason, the court
deemed that one rationale an impermissible post hoc ex-
planation. Id. at 94a-95a. But that conclusion was
wrong for the same reasons the Ninth Circuit’s post hoc
rationalization holding was incorrect: it is the agency’s
own explanation for its decision. See p. 29, supra. And
thus Secretary Nielsen’s messaging rationale alone is
sufficient to show that the agency did not rely solely on
a legal rationale, and that the agency’s decision is unre-
viewable on any theory.

3. Finally, contrary to the lower courts’ suggestion,
Regents Supp. Br. App. 31a-32a; NAACP Pet. App. 73a,
principles of political accountability do not justify re-
viewing DHS’s decision to rescind DACA. As a threshold
matter, the Nielsen Memorandum clearly states that
DHS’s concerns justify rescinding DACA “whether the
courts would ultimately uphold [the policy] or not.” Re-
gents Pet. App. 123a. Given that plain statement, the
lower courts’ concerns about political accountability
ring hollow. In any event, free-floating concerns about
accountability have no grounding in either the text of
Section 701(a)(2) or the precedent construing it. The
teaching of Chaney and BLE is that some discretionary
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decisions by the Executive Branch are beyond the au-
thority of courts to review—even when justified by rea-
sons that courts might review in other contexts. The
Executive Branch is to be held accountable for those
discretionary decisions through democratic channels.
For instance, Congress may respond to, and accept or
override, the Executive’s reasons for adopting or re-
scinding a nonenforcement policy. Here, in fact, Con-
gress and the President were in the midst of attempting
to negotiate a legislative solution, when DHS’s rescission
was enjoined, and the negotiations collapsed. See Dean
DeChairo, Immigration Framework Coming Next Week,
Senators Say, RollCall.com (Jan. 4, 2018), http:/www.
rollcall.com/news/immigration-framework-coming-next-
week-senators-say-2. If anything, judicial review of
DHS’s decision undermined that political process.

II. DACA’S RESCISSION IS LAWFUL

Even assuming the rescission is reviewable, it is
plainly valid. Cf. Trump v. Hawaii, 138 S. Ct. 2392,
2409 (2018). Under the APA, the decision must be
upheld unless it is “arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law.”
5 U.S.C. 706(2)(A). The scope of review under that
standard is “narrow.” Department of Commerce v. New
York, 139 S. Ct. 2551, 2569 (2019) (citation omitted). It
requires only that the agency “‘examined the relevant
data’ and articulated ‘a satisfactory explanation’” for its
decision, “‘including a rational connection between the
facts found and the choice made.”” Ibid. (citation omit-
ted). A court “may not substitute [its] judgment for that
of the [agencyl.” Ibid. DHS’s decision here easily
passes that test on multiple legal and policy grounds.
Ultimately, whether or not DHS was required to re-
scind DACA, it certainly was not required to maintain
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it. The courts below erred in second-guessing DHS’s
entirely rational judgment to stop facilitating ongoing
violations of federal law on a massive scale.

A. The Rescission Is Reasonable In Light Of DHS’s Serious
Doubts About DACA’s Lawfulness

DHS'’s decision to wind down the DACA policy was
more than justified by DHS’s serious doubts about the
lawfulness of the policy and the litigation risks in main-
taining it. Regardless of whether one agrees or disa-
grees with the Fifth Circuit’s decision enjoining both
DAPA and expanded DACA—and this Court’s affir-
mance of that decision by an equally divided vote—
those decisions provided ample reason to doubt whether
the similar, if not materially indistinguishable, DACA
policy could survive a legal challenge. DHS reasonably
concluded that maintaining a legally questionable policy
of nonenforcement could “undermine public confidence
in and reliance on the agency and the rule of law,” and
risk “burdensome litigation” that could distract from
the agency’s work. Regents Pet. App. 123a. Particu-
larly once Texas and other States announced their in-
tention to challenge DACA, it was more than reasonable
for DHS to determine that it was better to wind down
DACA in an orderly fashion rather than incur the time,
expense, and legal and practical risks of continuing to
defend it. Id. at 117a-118a.

1. In Texas v. United States, the Fifth Circuit af-
firmed a nationwide preliminary injunction against
DAPA and expanded DACA. 809 F.3d 134, 186 (2015),
aff’d, 136 S. Ct. 2271 (2016) (per curiam). The court con-
cluded that both DAPA and expanded DACA were
“manifestly contrary,” id. at 186, to the INA for four
reasons: (1) “[i]n specific and detailed provisions,” the
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INA already “confers eligibility for ‘discretionary re-
lief,”” including “narrow classes of aliens eligible for de-
ferred action,” id. at 179 (citation omitted); (2) the INA’s
otherwise “broad grants of authority” could not reason-
ably be construed to assign to the Secretary the author-
ity to create additional categories of aliens of “vast ‘eco-
nomic and political significance,”” id. at 183 (citation
omitted); (3) DAPA and expanded DACA were incon-
sistent with historical “discretionary deferral[]” policies
because they were not undertaken on a “‘country-specific
basis * * * in response to war, civil unrest, or natural
disasters,”” nor served as a “bridge[] from one legal status
to another,” id. at 184 (citation omitted); and (4) “Con-
gress ha[d] repeatedly declined to enact the Develop-
ment, Relief, and Education for Alien Minors Act
(‘DREAM Act’), features of which closely resemble
DACA and DAPA,” id. at 185 (footnote omitted).

The entirety of that reasoning applies equally to
DACA. The original DACA policy, like its subsequent
expansion and the related DAPA policy, grants de-
ferred action to a vast category of aliens, not in response
to any country-specific emergency and despite repeated
inaction by Congress. Indeed, the Southern District of
Texas recently determined, “guided by [that] Fifth Cir-
cuit precedent,” that the INA could not “‘reasonably be
construed’” to authorize the maintenance of DACA.
Texas v. United States, 328 F. Supp. 3d 662, 715 (2018)
(citation omitted).® At a minimum, given these similar-
ities and “potentially imminent litigation,” Acting Sec-
retary Duke acted reasonably in instituting an orderly

6 The district court nevertheless declined to issue a preliminary
injunction enjoining the DACA policy in light of, among other things,
Texas’s delay in seeking injunctive relief. See Texas, 328 F. Supp.
3d at 736-742.
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wind-down of the policy, rather than risking a court-
ordered shutdown, the terms and timing of which would
be beyond the agency’s control. Regents Pet. App. 116a-
117a. And Secretary Nielsen reasonably concluded that
she too “lack[ed] sufficient confidence in the DACA pol-
icy’s legality” to maintain it, “whether the courts would
ultimately uphold it or not.” Id. at 123a. The arbitrary-
and-capricious standard does not allow a court “to sub-
stitute its judgment” for DHS’s on that question. State
Farm, 463 U.S. at 42-43.

2. The courts below distinguished DAPA from
DACA on two grounds, both of which lack merit. Cer-
tainly, neither is so compelling that it was unreasonable
for DHS to conclude that the costs of retaining DACA
outweighed the benefits.

a. First, the courts below focused on the Fifth Cir-
cuit’s observation in Texas that “Congress has enacted
an intricate process for illegal aliens to derive a lawful
immigration classification from their children’s immi-
gration status,” and DAPA would have applied to some
similarly situated aliens “without complying with any of
the requirements,” 809 F.3d at 179-180. E.g., Regents
Supp. Br. App. 52a. They reasoned that because “there
is no analogous provision in the INA defining how im-
migration status may be derived by undocumented per-
sons who arrived in the United States as children,”
“[o]ne of the major problems the Fifth Circuit identified
with DAPA is * * * not present” in DACA. Ibud.

That pathway to legal status, however, was not criti-
cal to the Fifth Circuit’s analysis. That process was only
one of a host of “specific and detailed provisions” that
the Fifth Circuit relied on to decide that DAPA and ex-
panded DACA were inconsistent with the INA’s overall
scheme. Texas, 809 F.3d at 179; see id. at 179-181.
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Moreover, as the Fifth Circuit pointed out, the INA’s
process applied only to parents of U.S. citizens. See id.
at 180. DAPA, on the other hand, would have provided
relief to parents of U.S. citizens and lawful permanent
residents—and the Fifth Circuit concluded the policy
was invalid in whole, not just in part. Regents Pet. App.
108a.

b. Second, the courts noted that DAPA would have
made up to “4.3 million otherwise removable aliens” el-
igible for deferred action and associated benefits, while
DACA had been granted to 689,800 enrollees as of Sep-
tember 2017. Regents Supp. Br. App. 54a; see Batalla
Vidal App. 103a. As an initial matter, although the
number of aliens who were ultimately granted DACA is
approximately 700,000, approximately 1.7 million origi-
nally met the eligibility criteria. See Jeffrey S. Passel
& Mark Hugo Lopez, Pew Research Center, Up to 1.7
Million Unauthorized Immigrant Youth May Benefit
from New Deportation Rules 3 (Aug. 14, 2012). But
whether 1.7 million or nearly 700,000 aliens, there can
be no debate that DACA, like DAPA and expanded
DACA, is a policy of “vast ‘economic and political signif-
icance’” to which the Fifth Circuit’s reasoning applies.
Texas, 809 F.3d at 183 (citations omitted). The type of
deferred-action policies that the Fifth Circuit sug-
gested might be permissible typically “affect[ed] only a
few thousand aliens for months or, at most, a few
years.” Id. at 185 n.197 (emphasis added).

c. In any event, even if DACA were distinguishable
from DAPA, there still would be no question that main-
taining the DACA policy presented serious legal con-
cerns. After all, the Fifth Circuit and this Court af-
firmed an injunction not only against DAPA, but also
against the expansion of DACA—which merely would
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have extended the length of DACA grants from two to
three years and tweaked the age and residency criteria.
Although the courts below did not find the Fifth Cir-
cuit’s decision “persuasive authority” on the validity of
expanded DACA, Regents Supp. Br. App. 55a, it is ob-
vious that there was, at the very least, serious doubt
concerning DACA’s lawfulness and a real risk that the
policy would meet the same fate. The Secretary there-
fore faced a choice: expend time and resources defend-
ing DACA, with the risk that a court would order it shut
down either immediately or pursuant to a court-drafted
plan beyond DHS’s control, or rescind DACA in an or-
derly fashion. Regardless of whether one agrees with
the policy choice, the Secretary’s decision to opt for the
latter was an eminently reasonable one.

B. The Rescission Is Reasonable In Light Of DHS’s
Additional Policy Concerns

DHS’s decision to rescind DACA is independently
supported by several additional enforcement-policy
concerns. Secretary Nielsen explained that “regardless
of whether * ** the DACA policy [is] illegal or legally
questionable, there are sound reasons of enforcement
policy to rescind the DACA policy.” Regents Pet. App.
123a. The INA vests the Secretary with the authority
to set the Nation’s immigration-enforcement priorities.
See 6 U.S.C. 202(5). There is no appropriate basis for
courts to second-guess the Secretary’s policy judg-
ments, which fall well “within the range of reasonable
options.” Department of Commerce, 139 S. Ct. at 2571.
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1. The Secretary reasonably concluded that DHS should
not decline on this scale to enforce the law adopted
by Congress

The Secretary concluded that, as a matter of policy,
broad-based and controversial deferred-action policies
like DACA and DAPA should proceed only with con-
gressional approval and the political legitimacy and sta-
bility that such approval entails. She thus determined
that, even if she could have continued DACA unilater-
ally, she did not want to. Regents Pet. App. 123a-124a.
That determination was entirely sensible.

In fact, many of her policy concerns echo those ex-
pressed by President Obama upon the announcement of
the DACA policy itself. The President agreed with the
Secretary’s assessment that unilateral executive action
could not provide a permanent solution for DACA recip-
ients: “This is not a path to citizenship. It’s not a per-
manent fix. This is a temporary stopgap measure.” The
White House, Remarks by the President on Immigra-
tion (June 15, 2012), https:/go.usa.gov/xnZFY (Obama
Remarks). The policy itself acknowledges that it does
not confer any lawful “immigration status,” because
“[o]nly the Congress, acting through its legislative au-
thority, can confer those rights.” Regents Pet. App.
101a. And precisely because the DACA solution was
only “temporary,” President Obama agreed that “Con-
gress need[ed] to act.” Obama Remarks. The Secretary
reasonably determined that, in the absence of such con-
gressional action, DHS should not maintain this tempo-
rary stopgap measure six years later.

The D.C. district court gave only one reason for re-
jecting the Secretary’s desire to await action by Con-
gress: “an agency’s view as to which branch of govern-
ment ought to address a particular policy issue” is not
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“an assessment appropriately” made by an agency.
NAACP Pet. App. 99a (citation omitted). That is a star-
tling and unsupported assertion. Far from illegitimate,
such executive restraint is laudable. It is both a com-
mon and salutary feature of our constitutional structure
that the political branches may seek to achieve large-
scale policy solutions through consensus rather than
unilateral action. That is particularly so for controver-
sial policies, where the give and take of the legislative
process can help forge stable political compromises that
unilateral action cannot. Nothing in our system of sep-
arated powers prohibits executive officials from seeking
legislative approval for particularly significant execu-
tive actions. And the Secretary’s decision to do so here
was plainly reasonable.

2. The Secretary reasonably concluded that DHS should
exercise its prosecutorial discretion not to enforce on
a case-by-case basis

The Secretary’s determination that “DHS should
only exercise its prosecutorial discretion not to enforce
the immigration laws on a truly individualized, case-by-
case basis” was also reasonable. Regents Pet. App.
124a. Whatever its merits, DACA plainly creates an im-
plicit presumption that requestors who meet its eligibil-
ity criteria will be granted deferred action.” Otherwise,
it would serve no purpose. A truly individualized ap-
proach to deferred action, in contrast, begins with the

" The numbers bear that out. The approval rate for initial re-
quests for DACA is 91% since its adoption in 2012—and that takes
into account even requests that were denied merely because the al-
ien did not satisfy the eligibility criteria. See USCIS, Number of
Form 1-821D, Consideration of Deferred Action for Childhood Ar-
rivals, by Fiscal Year, Quarter, Intake and Case Status, Fiscal
Year 2012-2019 (Apr. 30, 2019), https://go.usa.gov/xVCpC.
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presumption that those here illegally should be re-
moved, and seeks to identify, on a case-by-case basis,
individuals who should be excused from that presump-
tion. The Secretary’s preference for the latter merely
continued the policy adopted by her predecessor, Sec-
retary Kelly. See J.A. 857-867 (prohibiting DHS offi-
cials from exercising prosecutorial discretion “in a man-
ner that exempts or excludes a specified class or cate-
gory of aliens from enforcement of the immigration
laws” except pursuant to DAPA, expanded DACA, and
DACA); J.A. 868-871 (rescinding DAPA and expanded
DACA).

The D.C. district court called this rationale “[s]pe-
cious,” reasoning that, “if Secretary Nielsen believes
that DACA is not being implemented as written, she can
simply direct her employees to implement it properly.”
NAACP Pet. App. 100a. But the Secretary’s point was
not about “her own employees’ misapplication of [the
DACA policy],” ibid.; it was about the thumb on the
scales that is created by any categorical deferred-action
policy with stated eligibility criteria. The Secretary
wanted to remove that presumption, and return to the
truly individualized review of deferred-action requests
that was available pre-DACA. One can agree or disa-
gree with that judgment, but it is not remotely specious.

3. The Secretary reasonably concluded that DHS should
discourage illegal immigration by projecting a
message of consistent enforcement

As Secretary Nielsen recognized, “tens of thousands
of minor aliens” in recent years have made the danger-
ous trek—with or without their families—to and across
our southern border without legitimate claims to law-
fully enter the country. Regents Pet. App. 124a; see
generally 84 Fed. Reg. 33,829, 33,838 (July 16, 2019)
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(discussing “demographic shift in the alien population
crossing the southern border from Mexican single adult
males to predominantly Central American famillies]”).
To address that problem, the Secretary determined
that DHS should send a strong message that children
who are sent or taken on this perilous and illegal jour-
ney will not be accorded preferential treatment. She
thus additionally concluded that “it is critically im-
portant for DHS to project a message that leaves no
doubt regarding the clear, consistent, and transparent en-
forcement of the immigration laws against all classes and
categories of aliens,” and that rescission of the DACA
policy will help project that message. Regents Pet. App.
124a. That too is an eminently reasonable judgment.

The D.C. district court questioned whether the
DACA policy could be blamed for the patterns of illegal
immigration about which the Secretary expressed con-
cern, noting that DACA was available only to individu-
als who have lived in the United States since 2007 and
thus aliens who illegally entered the country more re-
cently would not be eligible. NAACP Pet. App. 102a.
But that misses the point entirely. Amnesty-like poli-
cies typically do not encourage further illegal conduct
by expressly blessing it prospectively, but rather by
“creat[ing] an expectation of future amnesties” and
“[h]opes of gaining legal status conditional on living or
working in the U.S. for a certain period of time.” Pia
Orrenius & Madeline Zavodny, What Are the Conse-
quences of an Ammesty for Undocumented Immigrants?,
9 Geo. Pub. Pol'y Rev. 21, 31 (2004). The Secretary rea-
sonably concluded that creating that expectation was
undermining the Nation’s immigration system and that
conveying a powerful message of consistent enforce-
ment would address that concern.
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4. The Secretary adequately considered any reliance
interests

Finally, the Secretary sufficiently considered the re-
liance interests of DACA recipients as weighed against
these reasonable policy concerns. As President Obama
forthrightly explained, DACA was a “temporary stop-
gap measure,” not a “permanent fix.” Obama Remarks.
By its own terms, the policy “confer[ed] no substantive
right” or lawful “immigration status.” Regents Pet. App.
101a. It instead expressed the government’s intention
not to enforce the federal immigration law against the
recipient for a two-year period, which itself could be ter-
minated at any time at the agency’s discretion. 7bid.

Nevertheless, Secretary Nielsen explained that the
agency was “keenly aware that DACA recipients have
availed themselves of the policy in continuing their
presence in this country and pursuing their lives.” Re-
gents Pet. App. 125a. The Duke Memorandum balanced
those interests by permitting existing DACA grants to
expire according to their stated two-year terms and by
allowing a limited window for additional renewals. Id.
at 117a-118a. And contrary to the D.C. district court’s
dismissive suggestion that Secretary Nielsen “ignore[d]”
the “serious reliance interests,” NAACP Pet. App. 107a
(citations omitted), she explained that her decision to
stand by the rescission was not one she came to
“lightly,” Regents Pet. App. 125a. In the end, however,
she concluded that neither the asserted reliance inter-
ests of any individual DACA recipient nor “the sympa-
thetic circumstances” of all such recipients could “over-
come[] the legal and institutional concerns with sanc-
tioning the continued presence of hundreds of thou-
sands of aliens who are illegally present in violation of
the laws passed by Congress.” Ibid. The APA provides
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no basis to second-guess that “value-laden” judgment.
Department of Commerce, 139 S. Ct. at 2571.

C. The Rescission Is Reasonable In Light Of DHS’s
Conclusion That DACA Is Unlawful

Finally, DHS’s conclusion that the DACA policy was
not just legally questionable but indeed unlawful itself
requires that the rescission be upheld. That conclusion
was correct. But even if the Court disagrees, DHS’s
reasonable determination of the scope of its own author-
ity provides ample justification for its decision.

1. DHS correctly concluded that DACA is unlawful

a. Deferred action under the INA originally “devel-
oped without express statutory authorization.” AADC,
525 U.S. at 484 (citation omitted). The government has
since grounded its authority in the Secretary’s general
powers to “[e]stablish[] national immigration enforce-
ment policies and priorities,” 6 U.S.C. 202(5), and to “es-
tablish such regulations; * * * issue such instructions;
and perform such other acts as he deems necessary for
carrying out his authority under the provisions of this
chapter,” 8 U.S.C 1103(a)(3). And Congress and this
Court have recognized the practice’s use in certain con-
texts. See, e.g., AADC, 525 U.S. at 484 (noting that “[a]
case may be selected for deferred action” for “humani-
tarian reasons”) (citation omitted); 49 U.S.C. 30301 note
(authorizing States to issue driver’s licenses to aliens
with “approved deferred action status”). But neither
the INA’s general grants of authority in 6 U.S.C. 202(5)
and 8 U.S.C. 1103(a)(3), nor the other scattered refer-
ences to deferred action throughout the U.S. Code, can
be fairly interpreted as authorizing DHS to maintain a
categorical deferred-action policy affirmatively sanc-
tioning the ongoing violation of federal law by up to
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1.7 million aliens to whom Congress has repeatedly de-
clined to extend immigration relief.

In the INA, Congress has provided a comprehensive,
detailed scheme for affording certain aliens relief or re-
prieve from removal. See, e.g., 8 U.S.C. 1158(b) (asylum),
1182(d)(5) (parole), 1229b (cancellation of removal), 1229c
(voluntary departure), 1254a (temporary protected sta-
tus). Those provisions set forth, often in significant de-
tail, when and to whom such relief is available. Section
1229b(a), for example, provides the Attorney General
discretion to cancel removal for non-lawful-permanent
resident aliens only if the alien (i) has been physically
present in the United States for ten years; (ii) has been
a person of good moral character; (iii) has not been con-
victed of an aggravated felony; and (iv) removal would
result in exceptional and extremely unusual hardship to
the alien’s U.S. citizen relative. 8 U.S.C. 1229b(b)(1)(D).
Other provisions are similarly detailed. See, e.g., 8 U.S.C.
1254a(b)(1) (defining criteria for temporary protected
status).

Of course, DHS retains authority to address “inter-
stitial matters” of immigration enforcement, FDA v.
Brown & Williamson Tobacco Corp., 529 U.S. 120, 159
(2000) (citation omitted), but the DACA policy is hardly
interstitial. It presumptively makes a class of more
than a million illegal aliens, to whom the INA provides
no recognition or special solicitude, eligible for reprieve
from removal that the INA does not afford. And that
forbearance, pursuant to longstanding regulations, in
turn makes DACA recipients eligible to obtain affirma-
tive assistance—e.g., work authorization—to aid them
in their continuing unlawful presence. See 8 C.F.R.
274a.12(c)(14). That is not a gap-filling measure in any
meaningful sense. It is instead “an agency decision[] of
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vast ‘economic and political significance’” without any
warrant from Congress. Utility Air Regulatory Grp. v.
EPA, 573 U.S. 302, 324 (2014) (citation omitted). And
“[wlhen an agency claims to discover in a long-extant
statute an unheralded power” over important national
affairs, this Court “typically greet[s] its announcement
with a measure of skepticism.” Ibid.

To be sure, the Court has recognized DHS’s “broad
discretion” in the enforcement of the federal immigra-
tion laws, Arizona, 567 U.S. at 396, including its ability
to grant deferred action, AADC, 525 U.S. at 484. And,
as a practical matter, DHS does not have the ability to
vigorously enforce the immigration laws against every
alien unlawfully present in the United States. Cf. Re-
gents Supp. Br. App. 55a-56a. DHS therefore must es-
tablish enforcement priorities, and strategically deploy
its resources to enforce the law. See 6 U.S.C. 202(5).
But informing roughly 1.7 million aliens that they
may continue violating federal law without fear of
enforcement—while establishing a procedure to make
them eligible for additional benefits—goes well beyond
strategically directing the agency’s resources to the
highest priority violators. It instead deploys those re-
sources on a massive scale in a manner that will under-
mine the deterrent effect of federal law by facilitating
its continuing violation.

Regardless of the sympathetic circumstances of the
aliens involved or the merits of deferred action as a gen-
eral matter, “we must be guided to a degree by common
sense as to the manner in which Congress is likely to
delegate a policy decision of such economic and political
magnitude to an administrative agency.” Brown & Wil-
liamson, 529 U.S. at 133. And the Secretary’s general
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powers to “[e]stablish[] national immigration enforce-
ment policies and priorities,” 6 U.S.C. 202(5), and to
“perform such other acts as he deems necessary for car-
rying out his authority under the [INA],” 8 U.S.C
1103(a)(3), simply do not provide the clarity that is re-
quired to authorize a nonenforcement policy of the na-
ture and scope of DACA.

b. In reaching a contrary conclusion, the lower
courts did not dispute the magnitude of the policy or
identify any specific delegation on which DHS could
rely. Rather, the lower courts principally rested on the
vast disparity between the estimated number of aliens
unlawfully within the United States and the resources
available to DHS to enforce the immigration laws. E.g.,
Batalla Vidal Pet. App. 95a. But at most, that justifies
a decision not to deploy limited resources to remove
low-priority targets. As explained above, however, it
does not justify deploying those limited resources in a
manner that facilitates ongoing violation of federal law
by a massive number of aliens. There is an obvious dif-
ference between not pursuing lower-priority offenses
(especially completed ones) and affirmatively assisting
lower-priority offenders to persist in ongoing illegal
activity.

The lower courts also identified several prior class-
based deferred-action policies that they deemed analo-
gous to DACA. E.g., Regents Supp. Br. App. 13a, 56a.
Although the courts did not spell out the theory, a pre-
vious memorandum from the Office of Legal Counsel
(OLC), when addressing DAPA, observed that “Con-
gress has long been aware of the practice of granting
deferred action, including in its categorical variety, and
of its salient features; and it has never acted to disap-
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prove or limit the practice.” J.A. 828. That memoran-
dum further observed that, on several occasions, Con-
gress has “either assumed that deferred action would
be available in certain circumstances, or expressly di-
rected that [it] be extended to certain categories of al-
iens.” J.A. 828-829.

The OLC memorandum, however, does not under-
mine the Secretary’s conclusion that DACA is unlawful.
Even if legislation that “assume[s]” the existence of a
DHS policy should be understood as ratifying that pol-
icy, J.A. 828, the prior deferred-action policies on which
OLC relied are all easily distinguished.® To begin, they
all used deferred action to provide certain aliens tempo-
rary relief while the aliens sought or awaited permanent
status afforded by Congress—e.g., while the alien’s
bona fide visa application awaited approval or until a
visa actually issued following approval. They were also
afforded to categories of aliens for whom Congress had

8 See Memorandum from Paul W. Virtue, Acting Exec. Assoc.
Comm'r, INS., to Reg’l Dirs. et al., INS, Supplemental Guidance
on Battered Alien Self-Petitioning Process and Related Issues
(May 6, 1997) (domestic violence victims whose visa applications had
been approved, but were not immediately available); Memorandum
from Stuart Anderson, Exec. Assoc. Comm’r, INS, to Johnny N.
Williams, Exec. Assoc. Comm’r, INS, Deferred Action for Aliens
with Bona Fide Applications for T Nonimmigrant Status (May 8,
2002) (possible victims of human trafficking with bona fide pending
visa applications); Press Release, USCIS, USCIS Announces In-
terim Relief for Foreign Students Adversely Impacted by Hurri-
cane Katrina (Nov. 25, 2005) (aliens on nonimmigrant student visas
temporarily displaced from their full course of study by Hurricane
Katrina); Memorandum from Donald Neufeld, Acting Assoc. Dir.,
Office of Domestic Operations, USCIS, to Field Leadership,
USCIS, Guidance Regarding Surviving Spouses of Deceased U.S.
Citizens and their Children (Sept. 4, 2009) (widows and widowers of
U.S. citizens previously eligible for visas, pending a statutory fix).



48

expressed a special solicitude in the INA—e.g., victims
of domestic violence or human trafficking. And, im-
portantly, they were far more limited in scope, “affect-
ing only a few thousand aliens for months or, at most, a
few years.” Texas, 809 F.3d at 185 n.197. For these
reasons, all of those policies might fairly be described
as “interstitial” in nature. Brown & Williamson, 529 U.S.
at 159 (citation omitted). They are categorically differ-
ent from DACA.

As for the various other DHS discretionary-relief
policies cited by the lower courts—on which OLC did
not focus—they are also inapposite. See Regents Supp.
Br. App. 11a-13a. Consider, for example, the “Family
Fairness” policy, which the Ninth Circuit deemed a “sa-
lient” precedent. Id. at 12a. Under that policy, the Im-
migration and Nationality Service (INS) exercised its
discretion, in certain circumstances, to grant so-called
“extended voluntary departure” to the spouses and chil-
dren of aliens who had been granted a pathway to legal
status by the Immigration Reform and Control Act of
1986 (IRCA), Pub. L. No. 99-603, 100 Stat. 3359.” OLC
has explained that extended voluntary departure was
“derived from the voluntary departure statute,” which,
at the time, “permitted the Attorney General to make a
finding of removability if an alien agreed to voluntarily
depart the United States, without imposing a time limit
for the alien’s departure.” J.A. 817 n.5 (citing 8 U.S.C.

9 See Recent Developments, 64 No. 41 Interpreter Releases 1190,
App. I at 1203-1204 (Oct. 26, 1987); Memorandum from Gene
McNary, Comm’r, INS, to Reg’l Comm’rs, et. al.,, INS, Family
Fairness: Guidelines for Voluntary Departure under 8 CFR 242.5
for the Ineligible Spouses and Children of Legalized Aliens (Feb. 2,
1990).
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1252(b) (1988 & Supp. IT 1990)). When created, Family
Fairness and similar policies thus had a plausible basis
in the INA." Congress has since set a time limit of
120 days for voluntary departure, and DHS has not
granted an alien extended voluntary departure in more
than 30 years. Ibid.

Moreover, like the prior deferred-action policies,
Family Fairness provided limited relief to aliens while
they awaited permanent relief expressly provided by
the INA. See Recent Developments, 64 No. 41 Inter-
preter Releases 1190, App. I at 1202 (Oct. 26, 1987) (ex-
plaining that once an alien was approved for permanent
resident status under IRCA, “the legalized alien will be
eligible to bring in immediate relatives” under the
INA). Its scale also ultimately did not match that of
DACA. While some contemporaneous estimates stated
that as many as 1.5 million aliens were eligible for relief
under Family Fairness, Regents Supp. Br. App. 13a &
n.3, other estimates by the INS suggested as few as
100,000 aliens would be affected. Recent Developments,
67 No. 6 Interpreter Releases 153, 153 (Feb. 5, 1990);
see Recent Developments, 67 No. 8 Interpreter Re-
leases 201, 206 (Feb. 26, 1990). In the end, fewer than
50,000 applications were reportedly received. David
Hancock, Few Immigrants Use Family Aid Program,

10 Tn Texas, the United States argued that extended voluntary de-
parture was distinet from statutory voluntary departure. See U.S.
Br. 48-49, Texas, supra (No. 15-674); U.S. Reply Br. 23 & n.3, Texas,
supra (No. 15-674). Whether or not that was correct, the INS at
least purported to be implementing the voluntary-departure statute
in granting extended voluntary departure. See 43 Fed. Reg. 29,526,
29,528 (July 10, 1978) (describing extended voluntary departure as
an exercise of the “authority contained in [8 U.S.C. 1252(b) (1976)]
to allow aliens to depart voluntarily”). The same cannot be said
here.
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Miami Herald, 1990 WLNR 2016525 (Oct. 1, 1990). In
sum, neither Family Fairness nor other historical poli-
cies provide a basis for sustaining the very different
DACA policy.

2. DHS’s legal conclusion provides ample basis for
upholding the decision

In any event, even if the Court disagrees with DHS’s
legal conclusion, DHS’s decision to rescind DACA
based on its own view of its legal authority—informed
by the Fifth Circuit’s decision, this Court’s equally di-
vided affirmance, and the Attorney General’s opinion—
was not the type of “clear error of judgment” that would
make it arbitrary and capricious under the APA. State
Farm, 463 U.S. at 43 (citation omitted).

a. The Ninth Circuit and New York district court
held that DHS could not rely on an assessment of
DACA’s legality unless the courts agreed that it was
correct as a matter of law. Regents Supp. Br. App. 46a;
Batalla Vidal Pet. App. 91a. Both courts relied on this
Court’s statement that “if [agency] action is based upon
a determination of law as to which the reviewing author-
ity of the courts does come into play, an order may not
stand if the agency has misconceived the law.” SEC v.
Chenery Corp., 318 U.S. 80, 94 (1943). In Chenery, how-
ever, the agency was adjudicating the rights of various
third parties in a company’s reorganization plan. Id. at
82-85. Here, DHS was interpreting the scope of its own
authority to maintain a discretionary policy of nonen-
forcement that no one claims was required by law.

That difference matters because, as a coordinate
Branch, the Executive has an independent duty to de-
termine whether it lacks authority to act. And in the
unique context of its decision whether or not to enforce
the law, the Executive is entitled to act on its view of the
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bounds of its enforcement discretion even if the courts
might disagree. For example, the Attorney General
may direct United States Attorneys not to bring prose-
cutions that, in his view, would be unconstitutional—
even if the courts might hold those prosecutions valid.
There is nothing arbitrary and capricious about making
such an enforcement decision based on the Executive’s
own view of what the law permits. So too here, DHS
was entitled to stand on its view that DACA is an invalid
exercise of prosecutorial discretion even if the courts
would uphold it.

b. The D.C. district court declined to uphold the re-
scission on the basis of DHS’s legal conclusion because,
in its view, DHS did not adequately explain its change
in position. NAACP Pet. App. 49a-55a; see Encino Mo-
torcars, LLC v. Navarro, 136 S. Ct. 2117, 2125 (2016)
(“Agencies are free to change their existing policies as
long as they provide a reasoned explanation for the
change.”). Of course, if DACA is unlawful, even an in-
adequate explanation could not provide a basis to over-
turn the agency’s decision to rescind the unlawful pol-
icy. See Morgan Stanley Capital Grp., Inc. v. Public
Util. Dist. No. 1, 554 U.S. 527, 544-545 (2008). But as-
suming a reasoned explanation were needed, the agency
met that requirement here. DHS “display[ed] aware-
ness that it [was] changing position,” “show[ed] that
there are good reasons for the new policy,” and took into
account any “serious reliance interests.” Encino Mo-
torcars, 136 S. Ct. at 2126 (citation omitted).

In both the Duke and Nielsen Memoranda, DHS
plainly displayed an awareness that it was changing its
policy and its legal view by issuing a memorandum re-
scinding DACA based, in part, on the legal concerns.
Regents Pet. App. 117a, 122a. Both memoranda also
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provided good reasons for that new position by discuss-
ing at length the intervening history of the DAPA liti-
gation, including the Fifth Circuit’s and this Court’s de-
cisions, and the Attorney General’s view that DACA
suffered from the same legal defects. Id. at 112a-117a,
122a-123a. And to the extent the asserted reliance in-
terests are cognizable, the Nielsen Memorandum elab-
orated on the reasons why they were insufficient to
maintain the prior policy. See pp. 42-43, supra.

The D.C. district court nevertheless reasoned that
DHS did not “satisfy [its] obligation to explain its de-
parture from its prior stated view that DACA was law-
ful.” NAACP Pet. App. 51a. The court appeared to be
referring to the prior OLC opinion. See Id. at 53a-54a
nn.22-23. As noted, that opinion principally addressed
the lawfulness of DAPA and another related deferred-
action policy that DHS was considering. In a footnote,
the opinion reported that, before the announcement of
the DACA policy, OLC had “orally advised” DHS of its
“preliminary view” that the policy “would be permissi-
ble.” J.A. 827 n.8. But of course, OLC’s opinion had
since been flatly rejected by the Fifth Circuit in an opin-
ion that was affirmed by an equally divided vote in this
Court. And DHS made clear that it agrees with the ro-
bust analysis in the Fifth Circuit’s intervening decision
and that it sees no meaningful distinctions between the
lawfulness of those policies and the lawfulness of the
original DACA policy. Regents Pet. App. 117a, 122a.
The APA demands nothing more.

D. The Rescission Does Not Violate Equal Protection

Lastly, DACA’s rescission does not violate the equal
protection principles of the Fifth Amendment. Re-
spondents contend that DHS’s exercise of enforcement
discretion was motivated by diseriminatory animus.
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Although review of that constitutional claim is not fore-
closed by Section 701(a)(2), see Webster v. Doe, 486 U.S.
592, 603-604 (1988); Chaney, 470 U.S. at 838, the claim
fails on the merits for multiple reasons.

1. At the outset, a diseriminatory-enforcement claim
is not cognizable in the immigration context. As the
Court explained in AADC, “a selective prosecution
claim is a rara avis.” 525 U.S. at 489. Even in the ordi-
nary criminal context, discriminatory-motive chal-
lenges to enforcement discretion “invade a special prov-
ince of the Executive” and “‘threaten[] to chill law en-
forcement by subjecting the prosecutor’s motives and
decisionmaking to outside inquiry.”” Id. at 489-490 (cita-
tion omitted). In the immigration context, these concerns
are “greatly magnified,” because a selective-prosecution
claim not only delays “just deserts,” but “permit[s] and
prolong[s] a continuing violation” of law. Id.at 490.
Courts are also “ill equipped” to consider the authentic-
ity or the adequacy of the foreign-policy considerations
that motivate such decisions. Id. at 491. For those rea-
sons, although the Court has “not rule[d] out the possi-
bility of a rare case in which the alleged basis of discrim-
ination is so outrageous that the foregoing considera-
tions can be overcome,” as a general matter, “an alien
unlawfully in this country has no constitutional right to
assert selective enforcement as a defense against his
deportation.” Id. at 488, 491.

The Ninth Circuit and New York district court re-
fused to dismiss the equal protection claim under AADC,
reasoning that respondents had plausibly stated a claim
under the general equal protection standard articulated
in Village of Arlington Heights v. Metropolitan Hous-
ing Development Corp., 429 U.S. 252 (1977). Regents
Supp. Br. App. 73a-77a; Batalla Vidal Pet. App. 147a-
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157a. The courts reasoned that, rather than asserting a
selective enforcement claim “as a defense against * * *
deportation,” AADC, 525 U.S. at 488, respondents raise
a “freestanding claim that the Executive Branch, moti-
vated by animus, ended a program that overwhelmingly
benefits a certain ethnic group.” Regents Supp. Br.
App. 75a. But the “program” the government ended
was a policy of immigration enforcement that “bene-
fitfed]” the group by formally forbearing from remov-
ing them. Contrary to the Ninth Circuit’s puzzling as-
sertion, a challenge to DHS’s decision to rescind that
policy as motivated by a discriminatory purpose di-
rectly implicates the AADC Court’s concerns about “in-
hibiting prosecutorial discretion, allowing continuing vi-
olations of immigration law, and impacting foreign rela-
tions.” Id. at 76a. Because DHS’s facially neutral re-
scission of a nonenforecement policy is not the rare case
where an exception to AADC may be warranted, re-
spondents’ claim fails.

2. In any event, even under the Arlington Heights
factors, respondents do not state a claim. The courts
below relied on three categories of allegations: (1) the
disparate impact of the rescission, noting that “93% of
DACA recipients” are “Latinos and individuals of Mex-
ican heritage”; (2) various “pre-presidential and post-
presidential statements” made by President Trump al-
most entirely unrelated to the DACA policy or the deci-
sion to rescind; and (3) the “unusual history” behind the
rescission. Regents Supp. Br. App. 74a-75a (footnote
omitted); see Batalla Vidal Pet. App. 152a-153a. None
of those factors, either alone or together, supports re-
spondents’ equal protection claim.

First, given the United States’ natural immigration
patterns, the disparate impact of the rescission of DACA
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is neither surprising nor illuminating of the agency’s
motives. Indeed, if it were enough to state a claim that
a broad-scale immigration decision disparately im-
pacted individuals of any particular ethnicity, virtually
any such decision could be challenged on that ground.

Second, the cited statements are equally irrelevant.
Here, the relevant decisionmakers were Secretaries
Duke and Nielsen, and there is no evidence that either
harbored any discriminatory animus towards anyone.
As the New York district court recognized, respondents
“have not identified statements by Acting Secretary
Duke or the Attorney General that would give rise to an
inference of discriminatory motive,” Batalla Vidal Pet.
App. 156a, and the same goes for Secretary Nielsen. In
any event, only one of the President’s statements relied
on by the lower courts even addresses DACA recipients
and it reveals nothing more than the obvious fact that
DACA has been an important part of legislative negoti-
ations on immigration reform. See Regents Supp. Br.
App. 74a-75a n.30 (“The Democrats have been told, and
fully understand, that there can be no DACA without
the desperately needed WALL at the Southern Bor-
der.”) (citation omitted). And in fact, the President has
repeatedly praised DACA recipients and urged Con-
gress to “legalize” their protection. Batalla Vidal Pet.
App. 156a; see J.A. 679 (“Does anybody really want to
throw out good, educated and accomplished young peo-
ple who have jobs, some serving in the military?”) (cita-
tion omitted); The White House, Remarks by President
Trump in Press Conference (Feb. 16, 2017), https://go.
usa.gov/xVYjF (“But the DACA situation is a very,
very—it’s a very difficult thing for me. Because, you
know, I love these kids.”).



56

Finally, there is nothing remotely “unusual” about
the history of the rescission. On February 20, 2017,
then-Secretary of Homeland John Kelly announced a
general policy against exercising immigration enforce-
ment discretion “in a manner that exempts or excludes
a specified class or category of aliens.” J.A. 863. At the
time, Secretary Kelly carved out DACA, expanded
DACA, and DAPA from that policy. J.A. 858. In June
2017, Secretary Kelly announced that, “[a]fter consult-
ing with the Attorney General” and in light of the ongo-
ing Texas litigation, he was rescinding the DAPA and
expanded DACA policies, while DACA “remain[ed] in
effect.” J.A. 870-871. And in September 2017, Acting
Secretary Duke rescinded DACA as well. Regents Pet.
App. 111a. Far from a “strange about-face,” Regents
Supp. Br. App. 75a, the rescission of DACA was the log-
ical consequence of a general policy approach adopted
at the beginning of this Administration and, after care-
ful deliberation, gradually extended to the most contro-
versial of such policies.

The Ninth Circuit approvingly quoted the district
court’s description of the Duke Memorandum as “hur-
riedly cast[ing] aside” a policy that had recently been
“reaffirm[ed]” on the basis of “what seems to have been
a contrived excuse (its purported illegality).” Regents
Pet. App. 86a; see Regents Supp. Br. App. 75a. But the
court’s description omits key facts: two weeks after
Secretary Kelly rescinded the DAPA and expanded
DACA policies, the Texas plaintiffs indicated their in-
tent to challenge the original DACA policy, and the At-
torney General informed the Acting Secretary that he
had concluded that the policy was unlawful based in sig-
nificant part on the Texas litigation invalidating the
DAPA and expanded DACA policies. Both of those
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facts provide ample explanation for the policy change
and its timing.

In short, whether considered separately or collec-
tively under either AADC or Arlington Heights, re-
spondents’ allegations are wholly insufficient to show
that Secretaries Duke and Nielsen were motivated by
racial animus in deciding to rescind a policy sanctioning
the ongoing violation of federal immigration law by
700,000 aliens, especially given the serious questions
about its legality. Respondents’ equal protection claim
fails as a matter of law, and cannot provide a basis for
affirming the orders and judgments below.

CONCLUSION

The judgments of the Ninth Circuit and the District
Court for the District of Columbia, as well as the orders
of the Eastern District of New York, should be reversed.
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APPENDIX

1. U.S. Const. Amend. V provides:

No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in
the land or naval forces, or in the Militia, when in actual
service in time of War or public danger; nor shall any
person be subject for the same offence to be twice put in
jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor be de-
prived of life, liberty, or property, without due process
of law; nor shall private property be taken for public use,
without just compensation.

2. 5 U.S.C. 701 provides:
Application; definitions

(a) This chapter applies, according to the provi-
sions thereof, except to the extent that—

(1) statutes preclude judicial review; or

(2) agency action is committed to agency discre-
tion by law.

(b) For the purpose of this chapter—

(1) “agency” means each authority of the Gov-
ernment of the United States, whether or not it is
within or subject to review by another agency, but
does not include—

(A) the Congress;
(B) the courts of the United States;

(1a)
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(C) the governments of the territories or pos-
sessions of the United States;

(D) the government of the District of Colum-
bia;

(E) agencies composed of representatives of
the parties or of representatives of organizations
of the parties to the disputes determined by them,;

(F) courts martial and military commissions;

(G) military authority exercised in the field in
time of war or in occupied territory; or

(H) functions conferred by sections 1738,
1739, 1743, and 1744 of title 12; subchapter II of
chapter 471 of title 49; or sections 1884, 1891-1902,
and former section 1641(b)(2), of title 50, appen-
dix; and

K« o« ”»

(2) “person”, “rule”, “order”, “license”, “sanction”,
“relief”, and “agency action” have the meanings
given them by section 551 of this title.

3. 5 U.S.C. 706 provides:
Scope of review

To the extent necessary to decision and when pre-
sented, the reviewing court shall decide all relevant
questions of law, interpret constitutional and statutory
provisions, and determine the meaning or applicability
of the terms of an agency action. The reviewing court
shall—

(1) compel agency action unlawfully withheld or
unreasonably delayed; and
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(2) hold unlawful and set aside agency action,
findings, and conclusions found to be—

(A) arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law;

(B) contrary to constitutional right, power,
privilege, or immunity;

(C) inexcess of statutory jurisdiction, author-
ity, or limitations, or short of statutory right;

(D) without observance of procedure required
by law;

(E) unsupported by substantial evidence in a
case subject to sections 556 and 557 of this title or
otherwise reviewed on the record of an agency
hearing provided by statute; or

(F) unwarranted by the facts to the extent
that the facts are subject to trial de novo by the
reviewing court.

In making the foregoing determinations, the court shall
review the whole record or those parts of it cited by a
party, and due account shall be taken of the rule of prej-
udicial error.

4. 6 U.S.C. 202 (2012 & Supp. V 2017) provides:
Border, maritime, and transportation responsibilities
The Secretary shall be responsible for the following:

(1) Preventing the entry of terrorists and the in-
struments of terrorism into the United States.
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(2) Securing the borders, territorial waters, ports,
terminals, waterways, and air, land, and sea trans-
portation systems of the United States, including
managing and coordinating those funections trans-
ferred to the Department at ports of entry.

(3) Carrying out the immigration enforcement
functions vested by statute in, or performed by, the
Commissioner of Immigration and Naturalization (or
any officer, employee, or component of the Immigra-
tion and Naturalization Service) immediately before
the date on which the transfer of functions specified
under section 251 of this title takes effect.

(4) Establishing and administering rules, in ac-
cordance with section 236 of this title, governing the
granting of visas or other forms of permission, in-
cluding parole, to enter the United States to individ-
uals who are not a citizen or an alien lawfully admit-
ted for permanent residence in the United States.

(5) Establishing national immigration enforce-
ment policies and priorities.

(6) Except as provided in part C of this subchap-
ter, administering the customs laws of the United
States.

(7) Conducting the inspection and related ad-
ministrative functions of the Department of Agricul-
ture transferred to the Secretary of Homeland Secu-
rity under section 231 of this title.

(8 In carrying out the foregoing responsibili-
ties, ensuring the speedy, orderly, and efficient flow
of lawful traffic and commerce.
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5. 8 U.S.C. 1103 provides in pertinent part:

Powers and duties of the Secretary, the Under Secretary,
and the Attorney General

(a) Secretary of Homeland Security

(1) The Secretary of Homeland Security shall be
charged with the administration and enforcement of this
chapter and all other laws relating to the immigration
and naturalization of aliens, except insofar as this chap-
ter or such laws relate to the powers, functions, and du-
ties conferred upon the President, Attorney General,
the Secretary of State, the officers of the Department of
State, or diplomatic or consular officers: Provided,
however, That determination and ruling by the Attorney
General with respect to all questions of law shall be con-
trolling.

(2) He shall have control, direction, and supervi-
sion of all employees and of all the files and records of
the Service.

(3) He shall establish such regulations; prescribe
such forms of bond, reports, entries, and other papers;
issue such instructions; and perform such other acts as
he deems necessary for carrying out his authority under
the provisions of this chapter.

(4) He may require or authorize any employee of
the Service or the Department of Justice to perform or
exercise any of the powers, privileges, or duties con-
ferred or imposed by this chapter or regulations issued
thereunder upon any other employee of the Service.

(5) He shall have the power and duty to control and
guard the boundaries and borders of the United States
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against the illegal entry of aliens and shall, in his discre-
tion, appoint for that purpose such number of employees
of the Service as to him shall appear necessary and proper.

(6) He is authorized to confer or impose upon any
employee of the United States, with the consent of the
head of the Department or other independent establish-
ment under whose jurisdiction the employee is serving,
any of the powers, privileges, or duties conferred or im-
posed by this chapter or regulations issued thereunder
upon officers or employees of the Service.

(7) He may, with the concurrence of the Secretary
of State, establish offices of the Service in foreign coun-
tries; and, after consultation with the Secretary of State,
he may, whenever in his judgment such action may be
necessary to accomplish the purposes of this chapter, de-
tail employees of the Service for duty in foreign countries.

(8) After consultation with the Secretary of State,
the Attorney General may authorize officers of a foreign
country to be stationed at preclearance facilities in the
United States for the purpose of ensuring that persons
traveling from or through the United States to that for-
eign country comply with that country’s immigration
and related laws.

(9) Those officers may exercise such authority and
perform such duties as United States immigration offic-
ers are authorized to exercise and perform in that for-
eign country under reciprocal agreement, and they shall
enjoy such reasonable privileges and immunities neces-
sary for the performance of their duties as the govern-
ment of their country extends to United States immigra-
tion officers.
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(10) In the event the Attorney General determines
that an actual or imminent mass influx of aliens arriving
off the coast of the United States, or near a land border,
presents urgent circumstances requiring an immediate
Federal response, the Attorney General may authorize
any State or local law enforcement officer, with the con-
sent of the head of the department, agency, or establish-
ment under whose jurisdiction the individual is serving,
to perform or exercise any of the powers, privileges, or
duties conferred or imposed by this chapter or regula-
tions issued thereunder upon officers or employees of
the Service.

(11) The Attorney General, in support of persons in
administrative detention in non-Federal institutions, is
authorized—

(A) to make payments from funds appropriated
for the administration and enforcement of the laws
relating to immigration, naturalization, and alien reg-
istration for necessary clothing, medical care, neces-
sary guard hire, and the housing, care, and security
of persons detained by the Service pursuant to Fed-
eral law under an agreement with a State or political
subdivision of a State; and

(B) to enter into a cooperative agreement with
any State, territory, or political subdivision thereof,
for the necessary construction, physical renovation,
acquisition of equipment, supplies or materials re-
quired to establish acceptable conditions of confine-
ment and detention services in any State or unit of
local government which agrees to provide guaran-
teed bed space for persons detained by the Service.

& % % & &
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(g) Attorney General
(1) In general

The Attorney General shall have such authorities
and functions under this chapter and all other laws
relating to the immigration and naturalization of al-
iens as were exercised by the Executive Office for
Immigration Review, or by the Attorney General
with respect to the Executive Office for Immigration
Review, on the day before the effective date of the
Immigration Reform, Accountability and Security
Enhancement Act of 2002.

(2) Powers

The Attorney General shall establish such regula-
tions, prescribe such forms of bond, reports, entries,
and other papers, issue such instructions, review
such administrative determinations in immigration
proceedings, delegate such authority, and perform
such other acts as the Attorney General determines
to be necessary for carrying out this section.
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6. 8 U.S.C. 1252 provides:

Judicial review of orders of removal
(a) Applicable provisions
(1) General orders of removal

Judicial review of a final order of removal (other
than an order of removal without a hearing pursuant
to section 1225(b)(1) of this title) is governed only by
chapter 158 of title 28, except as provided in subsec-
tion (b) of this section and except that the court may
not order the taking of additional evidence under sec-
tion 2347(c) of such title.

(2) Matters not subject to judicial review
(A) Review relating to section 1225(b)(1)

Notwithstanding any other provision of law
(statutory or nonstatutory), including section 2241
of title 28, or any other habeas corpus provision,
and sections 1361 and 1651 of such title, no court
shall have jurisdiction to review—

(i) except as provided in subsection (e),
any individual determination or to entertain
any other cause or claim arising from or relat-
ing to the implementation or operation of an
order of removal pursuant to section 1225(b)(1)
of this title,

(i) except as provided in subsection (e) of
this section, a decision by the Attorney General
to invoke the provisions of such section,

(iii) the application of such section to indi-
vidual aliens, including the determination made
under section 1225(b)(1)(B) of this title, or
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(iv) except as provided in subsection (e) of
this section, procedures and policies adopted
by the Attorney General to implement the pro-
visions of section 1225(b)(1) of this title.

(B) Denials of discretionary relief

Notwithstanding any other provision of law
(statutory or nonstatutory), including section 2241
of title 28, or any other habeas corpus provision,
and sections 1361 and 1651 of such title, and ex-
cept as provided in subparagraph (D), and regard-
less of whether the judgment, decision, or action
is made in removal proceedings, no court shall
have jurisdiction to review—

(i) any judgment regarding the granting
of relief under section 1182(h), 1182(i), 1229b,
1229¢, or 1255 of this title, or

(i) any other decision or action of the At-
torney General or the Secretary of Homeland
Security the authority for which is specified
under this subchapter to be in the discretion of
the Attorney General or the Secretary of Home-
land Security, other than the granting of relief
under section 1158(a) of this title.

(C) Orders against criminal aliens

Notwithstanding any other provision of law
(statutory or nonstatutory), including section 2241
of title 28, or any other habeas corpus provision,
and sections 1361 and 1651 of such title, and ex-
cept as provided in subparagraph (D), no court
shall have jurisdiction to review any final order of
removal against an alien who is removable by rea-
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son of having committed a criminal offense cov-
ered in section 1182(a)(2) or 1227(a)(2)(A)(iii), (B),
(C), or (D) of this title, or any offense covered by
section 1227(a)(2)(A)(ii) of this title for which both
predicate offenses are, without regard to their
date of commission, otherwise covered by section
1227(a)(2)(A)() of this title.

(D) Judicial review of certain legal claims

Nothing in subparagraph (B) or (C), or in any
other provision of this chapter (other than this
section) which limits or eliminates judicial review,
shall be construed as precluding review of consti-
tutional claims or questions of law raised upon a
petition for review filed with an appropriate court
of appeals in accordance with this section.

(3) Treatment of certain decisions

No alien shall have a right to appeal from a deci-
sion of an immigration judge which is based solely on
a certification described in section 1229a(c¢)(1)(B) of
this title.

(4) Claims under the United Nations Convention

Notwithstanding any other provision of law (stat-
utory or nonstatutory), including section 2241 of title
28, or any other habeas corpus provision, and sec-
tions 1361 and 1651 of such title, a petition for review
filed with an appropriate court of appeals in accord-
ance with this section shall be the sole and exclusive
means for judicial review of any cause or claim under
the United Nations Convention Against Torture and
Other Forms of Cruel, Inhuman, or Degrading Treat-
ment or Punishment, except as provided in subsec-
tion (e).
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(5) Exclusive means of review

Notwithstanding any other provision of law (stat-
utory or nonstatutory), including section 2241 of title
28, or any other habeas corpus provision, and sec-
tions 1361 and 1651 of such title, a petition for review
filed with an appropriate court of appeals in accord-
ance with this section shall be the sole and exclusive
means for judicial review of an order of removal en-
tered or issued under any provision of this chapter,
except as provided in subsection (e). For purposes
of this chapter, in every provision that limits or elim-
inates judicial review or jurisdiction to review, the
terms “judicial review” and “jurisdiction to review”
include habeas corpus review pursuant to section
2241 of title 28, or any other habeas corpus provision,
sections 1361 and 1651 of such title, and review pur-
suant to any other provision of law (statutory or non-
statutory).

(b) Requirements for review of orders of removal

With respect to review of an order of removal under
subsection (a)(1), the following requirements apply:

(1) Deadline

The petition for review must be filed not later than
30 days after the date of the final order of removal.

(2) Venue and forms

The petition for review shall be filed with the court
of appeals for the judicial circuit in which the immi-
gration judge completed the proceedings. The rec-
ord and briefs do not have to be printed. The court
of appeals shall review the proceeding on a typewrit-
ten record and on typewritten briefs.
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Service
(A) In general

The respondent is the Attorney General. The
petition shall be served on the Attorney General
and on the officer or employee of the Service in
charge of the Service district in which the final or-
der of removal under section 1229a of this title was
entered.

(B) Stay of order

Service of the petition on the officer or em-
ployee does not stay the removal of an alien pend-
ing the court’s decision on the petition, unless the
court orders otherwise.

(C) Alien’s brief

The alien shall serve and file a brief in connec-
tion with a petition for judicial review not later
than 40 days after the date on which the adminis-
trative record is available, and may serve and file
a reply brief not later than 14 days after service of
the brief of the Attorney General, and the court
may not extend these deadlines except upon mo-
tion for good cause shown. If an alien fails to file
a brief within the time provided in this paragraph,
the court shall dismiss the appeal unless a mani-
fest injustice would result.

Scope and standard for review
Except as provided in paragraph (5)(B)—

(A) the court of appeals shall decide the pe-
tition only on the administrative record on which
the order of removal is based,
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(B) the administrative findings of fact are con-
clusive unless any reasonable adjudicator would
be compelled to conclude to the contrary,

(C) a decision that an alien is not eligible for
admission to the United States is conclusive unless
manifestly contrary to law, and

(D) the Attorney General’s discretionary judg-
ment whether to grant relief under section 1158(a)
of this title shall be conclusive unless manifestly
contrary to the law and an abuse of discretion.

No court shall reverse a determination made by a
trier of fact with respect to the availability of corrobo-
rating evidence, as described in section 1158(b)(1)(B),
1229a(c)(4)(B), or 1231(b)(3)(C) of this title, unless
the court finds, pursuant to subsection (b)(4)(B) of
this section, that a reasonable trier of fact is com-
pelled to conclude that such corroborating evidence
is unavailable.

(5) Treatment of nationality claims
(A) Court determination if no issue of fact

If the petitioner claims to be a national of the
United States and the court of appeals finds from
the pleadings and affidavits that no genuine issue
of material fact about the petitioner’s nationality
is presented, the court shall decide the nationality
claim.

(B) Transfer if issue of fact

If the petitioner claims to be a national of the
United States and the court of appeals finds that
a genuine issue of material fact about the peti-
tioner’s nationality is presented, the court shall
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transfer the proceeding to the district court of the
United States for the judicial district in which the
petitioner resides for a new hearing on the nation-
ality claim and a decision on that claim as if an ac-
tion had been brought in the district court under
section 2201 of title 28.

(C) Limitation on determination

The petitioner may have such nationality claim
decided only as provided in this paragraph.

(6) Consolidation with review of motions to reopen
or reconsider

When a petitioner seeks review of an order under
this section, any review sought of a motion to reopen
or reconsider the order shall be consolidated with the
review of the order.

(7)  Challenge to validity of orders in certain crimi-
nal proceedings

(A) Ingeneral

If the validity of an order of removal has not
been judicially decided, a defendant in a criminal
proceeding charged with violating section 1253(a)
of this title may challenge the validity of the order
in the criminal proceeding only by filing a separate
motion before trial. The distriet court, without a
jury, shall decide the motion before trial.

(B) Claims of United States nationality

If the defendant claims in the motion to be a na-
tional of the United States and the district court
finds that—
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(i)  no genuine issue of material fact about
the defendant’s nationality is presented, the
court shall decide the motion only on the ad-
ministrative record on which the removal order
is based and the administrative findings of fact
are conclusive if supported by reasonable, sub-
stantial, and probative evidence on the record
considered as a whole; or

(ii) a genuine issue of material fact about
the defendant’s nationality is presented, the
court shall hold a new hearing on the nationality
claim and decide that claim as if an action had
been brought under section 2201 of title 28.

The defendant may have such nationality claim
decided only as provided in this subparagraph.

(C) Consequence of invalidation

If the district court rules that the removal order
is invalid, the court shall dismiss the indictment
for violation of section 1253(a) of this title. The
United States Government may appeal the dismis-
sal to the court of appeals for the appropriate cir-
cuit within 30 days after the date of the dismissal.

(D) Limitation on filing petitions for review

The defendant in a criminal proceeding under
section 1253(a) of this title may not file a petition
for review under subsection (a) during the crimi-
nal proceeding.

Construction

This subsection—
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(A) does not prevent the Attorney General,
after a final order of removal has been issued,
from detaining the alien under section 1231(a) of
this title;

(B) does not relieve the alien from complying
with section 1231(a)(4) of this title and section
1253(g)" of this title; and

(C) does not require the Attorney General to
defer removal of the alien.

(9) Consolidation of questions for judicial review

Judicial review of all questions of law and fact, in-
cluding interpretation and application of constitu-
tional and statutory provisions, arising from any ac-
tion taken or proceeding brought to remove an alien
from the United States under this subchapter shall
be available only in judicial review of a final order un-
der this section. Except as otherwise provided in
this section, no court shall have jurisdiction, by ha-
beas corpus under section 2241 of title 28 or any other
habeas corpus provision, by section 1361 or 1651 of
such title, or by any other provision of law (statutory
or nonstatutory), to review such an order or such
questions of law or fact.

(¢) Requirements for petition

A petition for review or for habeas corpus of an order
of removal—

(1) shall attach a copy of such order, and

(2) shall state whether a court has upheld the
validity of the order, and, if so, shall state the name

1 See References in Text note below.



18a

of the court, the date of the court’s ruling, and the
kind of proceeding.

(d) Review of final orders
A court may review a final order of removal only if—

(1) the alien has exhausted all administrative
remedies available to the alien as of right, and

(2) another court has not decided the validity of
the order, unless the reviewing court finds that the
petition presents grounds that could not have been
presented in the prior judicial proceeding or that the
remedy provided by the prior proceeding was inade-
quate or ineffective to test the validity of the order.

(e) Judicial review of orders under section 1225(b)(1)
(1) Limitations on relief

Without regard to the nature of the action or claim
and without regard to the identity of the party or par-
ties bringing the action, no court may—

(A) enter declaratory, injunctive, or other eq-
uitable relief in any action pertaining to an order
to exclude an alien in accordance with section
1225(b)(1) of this title except as specifically au-
thorized in a subsequent paragraph of this subsec-
tion, or

(B) certify a class under Rule 23 of the Fed-
eral Rules of Civil Procedure in any action for
which judicial review is authorized under a subse-
quent paragraph of this subsection.
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(2) Habeas corpus proceedings

Judicial review of any determination made under
section 1225(b)(1) of this title is available in habeas
corpus proceedings, but shall be limited to determi-
nations of—

(A) whether the petitioner is an alien,

(B) whether the petitioner was ordered re-
moved under such section, and

(C) whether the petitioner can prove by a
preponderance of the evidence that the petitioner
is an alien lawfully admitted for permanent resi-
dence, has been admitted as a refugee under sec-
tion 1157 of this title, or has been granted asylum
under section 1158 of this title, such status not
having been terminated, and is entitled to such
further inquiry as prescribed by the Attorney
General pursuant to section 1225(b)(1)(C) of this
title.

(3) Challenges on validity of the system
(A) In general

Judicial review of determinations under sec-
tion 1225(b) of this title and its implementation is
available in an action instituted in the United
States Distriet Court for the Distriet of Columbia,
but shall be limited to determinations of—

(i) whether such section, or any regulation
issued to implement such section, is constitu-
tional; or

(ii) whether such a regulation, or a written
policy directive, written policy guideline, or
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written procedure issued by or under the au-
thority of the Attorney General to implement
such section, is not consistent with applicable
provisions of this subchapter or is otherwise in
violation of law.

(B) Deadlines for bringing actions

Any action instituted under this paragraph
must be filed no later than 60 days after the date
the challenged section, regulation, directive, guide-
line, or procedure described in clause (i) or (ii) of
subparagraph (A) is first implemented.

(C) Notice of appeal

A notice of appeal of an order issued by the Dis-
trict Court under this paragraph may be filed not
later than 30 days after the date of issuance of
such order.

(D) Expeditious consideration of cases

It shall be the duty of the District Court, the
Court of Appeals, and the Supreme Court of the
United States to advance on the docket and to ex-
pedite to the greatest possible extent the disposi-
tion of any case considered under this paragraph.

(4) Decision

In any case where the court determines that the
petitioner—

(A) 1is an alien who was not ordered removed
under section 1225(b)(1) of this title, or

(B) has demonstrated by a preponderance of
the evidence that the alien is an alien lawfully ad-
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mitted for permanent residence, has been admit-
ted as a refugee under section 1157 of this title, or
has been granted asylum under section 1158 of
this title, the court may order no remedy or relief
other than to require that the petitioner be pro-
vided a hearing in accordance with section 1229a
of this title. Any alien who is provided a hearing
under section 1229a of this title pursuant to this
paragraph may thereafter obtain judicial review
of any resulting final order of removal pursuant to
subsection (a)(1).

(5) Scope of inquiry

In determining whether an alien has been ordered
removed under section 1225(b)(1) of this title, the
court’s inquiry shall be limited to whether such an or-
der in fact was issued and whether it relates to the
petitioner. There shall be no review of whether the
alien is actually inadmissible or entitled to any relief
from removal.

(f) Limit on injunctive relief
(1) Ingeneral

Regardless of the nature of the action or claim or
of the identity of the party or parties bringing the ac-
tion, no court (other than the Supreme Court) shall
have jurisdiction or authority to enjoin or restrain
the operation of the provisions of part IV of this sub-
chapter, as amended by the Illegal Immigration Re-
form and Immigrant Responsibility Act of 1996,
other than with respect to the application of such pro-
visions to an individual alien against whom proceed-
ings under such part have been initiated.
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(2) Particular cases

Notwithstanding any other provision of law, no
court shall enjoin the removal of any alien pursuant
to a final order under this section unless the alien
shows by clear and convincing evidence that the en-
try or execution of such order is prohibited as a mat-
ter of law.

(g) Exclusive jurisdiction

Except as provided in this section and notwithstand-
ing any other provision of law (statutory or nonstatu-
tory), including section 2241 of title 28, or any other ha-
beas corpus provision, and sections 1361 and 1651 of
such title, no court shall have jurisdiction to hear any
cause or claim by or on behalf of any alien arising from
the decision or action by the Attorney General to com-
mence proceedings, adjudicate cases, or execute re-
moval orders against any alien under this chapter.



