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McMahon, C.J. 

United States Court of Appeals 
FOR THE 

SECOND CIRCUIT 

At a stated term of the United States .Court of Appeals for the Second 
Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square, 
in the City of New York, on the 21St  day of May, two thousand eighteen 

Present: 
Rosemary. S. Pooler, 
Richard C. Wesley, 
Denny Chin, 

Circuit Judges. 

Gregory D. Kilpatrick,
Plaintiff pellant, 

17-3533 V. 

M.D. and N.P. Keith Robinson, 

Defendant-Appellee. 

Appellant, pro Se, moves for in forma pauperis status, appointment of counsel, "reinstatement of 
his medical disability condition, denial of medical equipment" claim, and for the Court to 
reconsider the district court's suã sponte dismissal of his action. We construe Appellant's motion 
to reconsider as a motion for summary reversal. Upon due consideration, it is hereby ORDERED 
that the motions are DENIED and the appeal is DISMISSED as frivolous because it "lacks an 
arguable basis either in law Or in fact." Neitzke v. Williams, 490 U.S. 319, 325 (1989); see also 
28 U.S.C. § 1915(e). 

0 - 

Appellant has filed a number of frivolous matters in this court, including the appeals docketed 
under 17-2831, 17-3128, 17-3547, 17-4031, 18-287, 18-291, 18-295, 18-304, 18-306, 18-308. 
Accordingly, Appellant is hereby warned that the continued filing of duplicative, vexatious, or 
clearly meritless appeals, motions, Or other papers, will result in the imposition of a sanction, which 
may require Appellant to obtain permission from this Court prior to filing any further submissions 
in this Court (a "leave-to-file" sanction). See In re Martin-Trigona, 9 F.3d. 226, 229 (2d Cir. 
1993); Sassower v. Sansverie, 885 F.2d 9, 11 (2d Cir.: 1989). 

FOR THE COURT: 
Catherine O'Hagan Wolfe, Clerk of Court 

ECOND 
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UNITED STATES DISTRIC COURT 
SOUTHERN DISTRICT OF NEW YORK V  

GREGORY D. KILPATRICK,. V 

Plaintiff, 

-against- 

M D AND N P KEITH R( 3fNSON 
"NEGLIGENCE",

Al  
. 

17-CV-51 10 (CM) 

CIVIL JUDGMENT 

LJJHUant— 

Pursuant to the order sued October 13, 2017, dismissing the coriplaint, 

IT IS ORDERED, ADJUDGED AND DECREED that the complaint is dismissed under 

28 U.S.C. § 1915(e)(2)(B)(i) 

The Court certifies ur1Jer 28 U S C § 1915(a)(3) that any appeal from the Court's 

judgment would not be taken in good faith 

IT IS FURTHER ORDERED that the Clerk of Court mail a copy of this.judgment to 

Plaintiff and note service on t1ie docket.  

SO ORDERED 

Dated: October 13, 2017 
New York, New k 

COLLEEN McMAHON . . 

V c Chief United States District Judge 
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UNITED STATES DISTRICT COURT 
0 

SOUTHERN DISTRICT OF NEW YORK 

GREGORY D KILPATRh 

Plaintiff, 

-against- 17-CV-5 110 (CM) 

M.D.  AND N P KEITH ROBINSON ORDER OF DISMISSAL 
"NEGLIGENCE", 

'Defendant. ant 

COLLEEN McMAHON, Chf United States District Judge 
0 

: 
Plaintiff, appearing pro se, brings this action under the Federal Tort Claims Act, 28 

U.S.C. §§ 1346(b), 2671780 TCA), alleging that medical personnel at a United States Veterans 

Health Administration clinic n Manhattan were negligent when they provided him care. By 

order dated September: 19, 2C4 7, the.Court granted Plaintiff's request to proceed without 

prepayment of fees, that is, m forma pauperis The Court dismisses the complaint for the reasons 

set forth below. 0 0 0 0 

STANDARD OF REVIEW 

The Court must dismiss an. in forma pauperis complaint, or portionbthereof,  that is 

frivolous or malicious, fails tp state a claim on which relief may be granted, or seeks monetary 

relief from a defendant who immune from such relief. 28 U.S.C. § 1915(e)(2)(8), see 

Livingston v. Adirondack Bevrage Co., 141 F.3d 434,437 (2d Cir.. 1998). The Court must also 

dismiss a complaint when .th: Court lacks subject matter jurisdiction. See Fed. R. Civ. P. 

12(h)(3). While the law thanIates dismissal on any of these grounds, the. Court is obliged to 

construe pro se pleadings 1± rally, Harris v Mills, 572 F 3d 66, 72 (2d Cir. 2009), and interpret 

them to raise the "strongest [iaims] that they suggest," Triestman v Fed Bureau of Prisons, 470 

lb . 



Case 1 17 cv-05}10CM Document 4 Filed 10/13/17 Page 2 of 4 

/ 

F 3d 471, 474 (2d Cir. 2006) (internal quotation marks and citations omitted) (emphasis in 

original). 

A claim is frivolous when'  it "lacks an arguable basis either in law or in fact." Neitzke v. 

Williams, 490 U.S. 319, 324j5 (1989); abrogated on other grounds by Bell Ati. Corp. v. 

Twombly, 550 U5. 544 (200); see alo Denton v. Hernandez, 504 U.S. 25, 32-33 (1992) 

(holding that "finding of factual frivolousness is appropriate when the facts alleged rise to the 

level of the irrational or the \4ho11y  incredible"); Livingston, 141 F.3d at 437 ("[A]n action is 

'frivolous' when either (1) the factual contentions are clearly baseless , or (2) the claim is 

based on an indisputably metless legal theory.") (internal quotation marks and citation omitted) 

BACKGROUND 

On July 6, 2017, Plai itiff filed this action and six others that all contain similar 

allegations against various rLedical professionals. As in the six other actions, Plaintiff drafted .this 

complaint using the general 'complaint form provided by this Court After checking a box on the 

form to indicate that he invoes the Court's federal question jurisdiction, he states the following 

in the section in which he is asked to indicate which of his federal constitutional or federal 

statutory rights have been violated:' 

(1) Federal defendars (former employers) 28 U.S.C. §-1391(E) an 
(3) Employee, (2)Previous actions for job discrimination (retaliation) 42 U.S.C. 
§ 2000-5(F) (3) Federal Tort'Claims Act action-former 06cv9907-072040cv 
N.Y.C. Bronx V.A. Fiosp. (4) Medical malpractice - present N.Y.S.D.O.H. - 
O.P.D./O.P.M.C. (5)'Honorably Retired Veteran U.S. Army, (6) Federal and state 
prescribed medicine "tainted" 

(Compi at 2.) 

Plaintiff alleges tha Defendant negligently provided him care at a United States Veterans 

Health Administration clini in Manhattan on April 12 and 21, 2016 Plaintiff further alleges that 

he: ' 

2 

4 
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submitted urine, bloo! for the viral infection (non hepatitis c) germs, and 
contamination injecti into [his] mouth from the two female (Caucasian) dentists. 
Dr. and N.P. Robinsol refused to give Piaintiff[] .the prescriptions for 'known 
liquid vial medicine" nd disposable hypodermic needle syringes to rid this 
'temporary - permanent' virus altogether. . . . 

(Id at 5.) Plaintiff "seek[s] t''o hundred million dollars because of being deliberately infected 

permanently with HSV1-HSV2 and HIV syndrome9(A]DS)9  [sic]" (Id at 10) 

DISCUSSION 

I Frivolousness 

Even when read with the "special solicitude" due pro se pleadings, Triestman, 470 F.3d at 

474-75, Plaintiff's complaint must be dismissed as frivolous Plaintiff's allegations rise to the 

level of the irrational, and there is no legal theory on which he can rely. See Denton, 504 U.S. at 

33; Livingston, 141 F3dat47 

District, courts generUy grant apro se plaintiff an Opportunity to amend a complaint to. 

cure its defects, but leave to kniend is not required where it would be futile See Hill Y. Curcione, 

657 F.3d 116,123-24 (2d .Ci 2011); Salahuddin v. Cuomo, 861 F.2d 40,42 (2d Cir. 1988). 

Because the defects in'Plaintff's complaint cannot be cured with an amendment, the Court 

declines to grant Plaintiff leave to amend 

II. Plaintiff's Litigatioi: History 

The Court has recently recounted Plaintiff's litigation history, and has warned him that 

further duplicative, frivolous, or otherwise nonmeritorious litigation in this Court will result in an 

order barring him from filing new civil actions in this Court informapauperis without the 

Court's leave. See Kilpa1rickv. Volterra, No. 17-CV-5109 (CM) (S.D.N.Y. Oct. 10, 2017) 
I 

(dismissing, as frivolous, PLntiff's claims that medical professionals deliberately infected him 

with a disease); Kilaicki.Kaiñka,, No. 17-CV-5013 (CM) (S.D.N.Y. Sept. 20, 2017) 
, 

(dismissing, as frivolous, Pl,intiff's claims that a dentist deliberately infected him with a 

3 . 
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disease); Kilpatrick v. Weiss, No. 17-CV-5112 (CM) (S.D.N.Y. Aug. 21, 2017) (dismissing, for 

failure to state a claim, Plain1 ff's claims that medical professionals deliberately infected him 

with adisease); Kilpatrick v.cndaveeti, No. 17-CV-5113 (CM) (S.D.N.Y.July 31, 2017) 

(same); Kilpatrick v. Henkin,;No: 17-CV-5111 (CM) (S.D.N.Y. July 21, 2017) (dismissing, for 

failure to state a claim, Plaintiff's claims that a dentist deliberately infected him with a disease) 

In light of Plaintiff's frivolou claims in this action, the Court reiterates its previous warnings. 

CONCLUSION 

The Clerk of Court is directed to mail a copy of this order to Plaintiff and: note'service on 

the docket. The Court dismises Plaintiff's claims as frivolous. See 28 U.S.C. § 1915(e)(2)(B)(i). 

The Court certifies under 28 U.S.C.. § 1915(a)(3) that any appeal from .this order would 

not be taken in good faith, anil therefore informa pauperis status is denied for the purpose of an 

appeal. See Coppedgev. Uniid States; 369 U.S. 438, 444-45 (1962). 

SO ORDERED. . ... .,. . .. . . 

Dated: October 13, 2017 .. 

New York, New 1nk 

• . COLLEEN McMAHON 
Chief United States District Judge 

• 
. 

. .4 



Additional material 

from this filing is 
available in the 

Clerk's Office. 


