~ Present:

SDN.Y.-N.Y.C.

, 17-¢v-5110
McMahon, C.J.
Un1ted States Court of Appeals
. FORTHE
SECOND CIRCUIT

Ata stated term of the United States. Court of Appeals for the Second
Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square, -
in the City of New York, on the 21 day of May, two thousand eighteen. -

- Rosemary S. Pooler,
Richard C. Wesley, -

- Denny Chin,
 Circuit Judges.

Gregory D. Kilpatrick, -~ .

R ‘Plaintiff-Appellant, , o
o T 173533
M.D. and N.P. Keith 'Rob'inson,. B

| - Defendant-Appellee.

Appellant pro se, moves for in forma pauperis status, appomtment of counsel, “remstatement of
his medical disability condmon demal of medical equipment” claim, and for the Court to
reconsider the district court’s sua sponte dismissal of his action. We construe Appellant’s motion
to reconsider as a motion for summary reversal. Upon due consideration, it is hereby ORDERED
that the motions are DENIED and the appeal is DISMISSED as frivolous because it “iacks an
arguable basis either in law or in fact »  Neitzke v. Wzllzams 490 U.S. 319, 325 (1989); see also
28US.C.§ 1915(e) .

'Appellant has filed a number of frivolous matters in thls court mcludmg the appeals docketed

under 17-2831, 17-3128, 17-3547, 17-4031, 18-287, 18-291, 18-295, '18-304, 18-306, 18-308.
Accordingly, Appellant is hereby warned that the continued filing of duplicative, vexatious, or
clearly meritless appeals, motions, or other papers, will result in the imposition of a sanction, which
may require Appellant to obtain permission from this-Court prior to filing any further submissions
in this Court (a “leave-to-file” sanction). See In re Martin-Trigona, 9 F.3d 226, 229 (2d Cir.
1993); Sassower V. Sansverze 885F.2d9, 11 (2d C1r 1989).

" FOR THE COURT :
- Catherine O’ Hagan Wolfe, Clerk of Court
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UNITED STATES DISTRICT COURT -
SOUTHERN DISTRICT OF NEW YORK

’ GREGORYD KILPATRICK
| Plamtlff _ v ,
.-agolnst-‘ - f - 17-CV-5110 (CM)
MD. AND NP. KEITH RCBINSON | . CIVIL JUDGMENT
“NEGLIGENCE”, - | = '
.. &’ Défen_vdant... .

Pursuant to the'oroér “sued .O'ctober 13, 2017, dismissiog the complaint, |

IT1S oR'DERED,' ADi}UDGED AND DECREED that the complaint s dismissed under
28 U.S.C. § 1915(e)(2)(B)(1) |

The Court certlﬁes un.ier 28 U.s. C § 1915(a)(3) that any appeal from the Court’s

judgment would not be taken in good faith.

IT IS FURTHER ORT ERED that the Clerk of Court mail a copy ‘of this. Judgment to

Plamtlff and note serv1ce on tne docket

I.

SO ORDERED.

Dated: .Octoberl3,2017§ o : o -
EUEL g

. COLLEEN McMAHON
o - B : Chief United States District Judge - -
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

GREGORY D. KILPATRI fﬁ(,
| Plalntlff E S
. ;agaln‘t_ - B 17*CY§5110_tCM) o
M.D. AND N.P. KEITH RCBINSON .. o ORDER OF DISMISSAL
~“NEGLIGENCE”, S R A
)efendant

, COLLEEN MCMAHO‘N'»'Ch%ef United States District Judge:‘ |
Plamtlff appearmg prdo se, brings f thlS actlon undet the Federal Tort Claims Act 28
U S.C. §§ 1346(b) 2671 80 “TCA) allegmg that medrcal personnel ata Umted States Veterans
Health Admmrstratlon chmc in Manhattan were negllgent when they provxded h1m care. By
| order dated September 19 2f {17 the Court granted Plamtrff’s request to proceed without

4
prepayment of fees, that i ‘1s, in .forma p_auperzs. The Court drsmlsses the comiplaint for the reasons

set forth below.
2 STANDARD OF REVIEW
The Court must drsmxss an-in forma pauperzs complalnt or portion thereof, that is
: frwolous or mahcrous falls te state a clalm on which relref may be granted or seeks monetary

relief from a defendant who i immune from such rehef 28 U. S.C. § 1915(e)(2)(B) see -
Livingston v. Adzrondack‘Bevvﬁrage Co,, 141 F.3d 434,437 (2d er 1998) The Court must also
dismiss a. complamt when th«( Court lacks subject matter Jurrsdlctxon See Fed R. va P. |
12(h)(3) Whlle the law mant; ates dlsmlssal on any of these grounds the Court is obhged to

* construe pro se pleadmgs hb rally, Harrzs V. lels 572 F. 3d 66, 72 (2d Cir. 2009) and mterpret

them to ra1se the strongest [ 1a1ms] that they suggest, Trrestman v. Fed. Bureau of Przsor_ts, 470

P
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F.3d 471, 474 (2d Cir. 2006) -(?internal quotation marks and citations omitted) (emphasis in - '
original). . .. 5

- Aclaimis frivol-ous w"hen it ‘llacks an arguable basis either in law or in fact.” Neitz_ke V.

Wzllzams 490 U. S 319, 324 fS (1989) abrogated on other grounds by BellAtl Corp. v.

-Twombly, 550 U.S. 544 (200’7) see also Denton v, Hernandez 504 U.S. 25, 32 33 (1992)
'(holdmg that “fmdlng of factual frlvolousness is approprlate when the facts alleged rise to the

level of the 1rratlonal or the \* holly 1ncred1ble”) szzngston l4l F.3d at 437 (“[A]n action is

‘frwolous when elther (l) the factual contentrons are clearly baseless ; or (2) the claim is -

ﬂ

based on an 1nd1sputably mel‘“tless legal theory ”) (1nternal quotat1on marks and citation om1tted)

R

A BACKGROUND

E

On July 6 2017 Plal'ltlff ﬁled thls action and six others that all contam s1m1lar o

p

allegatlons agamst various n}edlcal professronals As in the sxx other actlons Plalnt1ff drafted this
complamt using the general eomplamt form provrded by thlS Court After checkmg a box on the

, form to 1ndlcate that he 1nvo{;es the Court’s federal questlon Jur1sd1ctlon he states the followmg
in the section m Wl’llCl‘l he 1s ‘asked to 1ndrcate which of hrs federal const1tut1onal or federal

statutory rrghts have been v1olated

(D Federal defendan 'S (former employers) 28 U.S.C. §-1391(E) and -
(3) Employee, (2). Previous actions for job dlscr1m1nat10n (retaliation) 42 U.S. C.
§2000-5(F) (3) Federal Tort Claims Act action-former 06cv9907-072040cv
N.Y.C. Bronx V.A. l‘osp (4) Medical malpractice — present N.Y.S.D.O.H. -

. O.P.D./O.PM.C. (5)iHonorably Retired Veteran U. .S. . Army, (6) Federal and state .
prescnbed medlcmeg “tainted”

(Compl at2) l
Plamtlff alleges that,}-Defendant neghgently provrded him care at a Umted States Veterans

_Health Admmrstratlon elmu, in Manhattan on Apr1l 12 and 21 2016 Plarntlff further alleges that -

he:
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submrtted urine, blooe‘l for the viral infection (non hepatltrs c) germs and _
‘contamination mJectetl into [his] mouth from the two female (Caucasian) dentists.
Dr. and N.P. Robmsor!} refused to give Plaintiff]] the prescriptions for ‘*known
liquid vial mediciné’ §nd disposable hypodermic needle syrlnges to rid this
‘temporary — pemandnt virus altogether. :

[

(Id. at 5. ) Plaintiff “seek[s] tvgo hundred million dollars because of bemg delrberately mfected
perma_nently wrth HS_V_l-HS’\,{Z and HIV syndrome?(AIDS)?‘[_src]” (Id. at 10.)
4 DISCUSSION

L Fr'ivolousness, L g
Even when read with the * specral solrcrtude due pro se pleadmgs Triestman, 470 F 3d at

4’74-75, Plaintiff ’svcom;“)laint’imust be_ dismissed as frrvolous. Plaintiff’s allegations r1se to the

level of the.'ir‘rationa‘l. and there is- no legal theory on which he can rely. See Denton, 504 U.S. at

33; szmgston 141 F3d at4i7

- District courts genera Ily grant a pro se plamtrff an opportunlty to amend a complamt to

L

tmend is’ not requlred where 1t Would be futrle See Hzll v. Curcione,

cure its defects but leave to

657 F3d 116, 123- 24 (2d Cn 2011) Salahuddm V. Cuomo 861 F2d 40, 42 (2d Cir. 1988).
: Because the defects‘_m'Plamtgff ’s complalnt cannot be cured'w1th an'amendrnent, the Court.
d'eclines to grantPlainti‘f‘f .le—alve to arnend.. .
II. ) Plamtlff’s thlgatlorE Hlstory
B The Court has, recent]y recounted Plamtrff ’s lrtrgatron hrstory, and has warned him that
. further dupllcatrve frrvolous or otherwrse nonmerrtorrous 11t1gat1on in this Court wrll result in an
order barrlng him from ﬁ-lmg:; new -crv1l actrons in this Court in forma patzperzs without the
Court’s leave See Kzlpamclév Volterra No 17- CV—5109 (CM) (S.D.N.Y. Oct 10,2017)
(dismissing, as fr1volous Pl ?mtrff ’s-claims that medrcal professronals deliberately infected him

with a drsease) Kzlpatrzckv‘Kamkar No 17- CV—5013 (CM) (S. D.N.Y. Sept 20,2017)

‘ (dlsmrssmg, as fr1volous Pl,mt1ff’s clarms that a dentrst dellberately infected hrm with a .

3
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dlsease) Kzlpatrzck V. Wezss No 17 CV—51 12 (CM) (SD.N. Y Aug 2] 2017) (dlsmlssmg, for

farlure to state a. clalm Plam’:;ff’s clalms that medrcal professronals dellberately mfected hlm
with a- drsease) Kzlpatrzck V. Erondaveetz No 17-CV- 5113 (CM) (S D.N.Y. July 31, 2017) .
(same); Kzlpatr}zc,k V. ‘Hen__kvm, gNol 7-CV—5 1 11 (CM) (S.D.N.Y. July 21,2017) (d1Smissing, for ‘
failure to state a .cl"abi-m:‘ Plairir}ff ’s‘o.léime that a dentist delroerately -rnfeeted hirrr with a diseaSe)
In light of Plamtlff ’s frrvolom clalms in thls action, the Court relterates its previous warnmgs
N » - CONCLUSION o

The Clerk of Court is dlrected to mail a copy of this order to Plamtxff and'note ser\uce on
. the docket The Court d1smls*es Plamtrff ’s claims as frlvolous See 28 U S C.§ 1915(e)(2)(B)(1)

“The ‘Court certlﬁes under 28 U. S C.§ 1915(a)(3) that any appeal from this order would

not be taken in good falth arn therefore in forma pauperis status is denied for the purpose of an

appeal. See Coppedge v. Umtxfd States 369 U S. 438, 444-45 (1962)

5

SO ORDERED. - = . L =

_ Dated:  October 13, 2017 .

- New York, New Yirk . M]&M

COLLEEN McMAHON
. Chief Umted_ States District Judge




Additional material
from this filing is
available in the
Clerk’s Office.



