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'SDN.Y.-N.Y.C.

17-cv-5109 -
McMahon, C.J. )
Un ed States Court of Appeals
FORTHE - -
| SECOND(HRCUH?

At a stated n,,rm of the United States. Court of Appeals for the Second
Circuit, held at the Thurs *L\ ood Marshall United States Courthouse, 40 Foley Square,
in the Clty of New York 'on the 21% day of May two thousand eighteen.

Present: - S :
~ Rosemary S. Pooler,
Richard C. “7esley,
Denny Ch1r
Circv:, vJua’geS

Gregory D. Kilpa_triok, o .'

: . Plamtiff-Appellant,

v. .'-t_‘» l: S U X £ 7
Fabio Volterra Medlcal Docnr Medlcal Oncology &

Hematology “Neghgence”

; )efendanz‘
l

——

Appellant pro se, moves f01 ‘appointment of counsel and for the Court to recon51der the dlstrlct
court’s sua sponte dismissal of his action. We construe Appellant s motion to reconsider as a
motion for summary reversalt Upon due con51derat10n it is hereby ORDERED that the miotions -
are DENIED and the appeal i it DISMISSED as frivolous because it “lacks an arguable basis either
in law or in fact.” Neztz,te V. /Vzllzams 490 U.S. 319, 325 (1989) see also 28 U.S.C. § 1915(e).

Appellant has ﬁled a numbe, of frlvolous matters in this court, 1nclud1ng the appeals docketed
under 17-2831, 17-3128, 17-7:33, 17-4031, 18-287. 18-291, 18-295; 18-304, 18-306, and 18-308.
Accordingly, Appellant is hereby warned that the continued filing of duplicative, vexatious, -or
clearly meritless appeals, mot:ons, or other papers, will result i in the imposition of a sanction, which
may require Appellant to obtzin permission from this Court prior to filing any further submissions
in this Court (a “leave-to-fil::” sanction).. See In re Martin-Trigona, 9 F. 3d 226, 229 (2d Cir.
1993) Sassower V. Sansveru 885 F 2d 9, 11 (2d Clr 1989)

FOR THE COURT: |
-Catherine ©’Hagan Wolfe, Clerk of Court
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_ UNITED STATES DISTRI(_I COURT
SOUTHERN- DISTRICT OI@ NEW YORK

GREGORY D. KILPATRICK,
éplainti‘ff,
against- . 17-CV-5109 (CM)
M.D. FABIO VOLTERRA-MEDICAL | ORDER OF DISMISSAL .
ONCOLOGY & HEMATOLOGY . - |
“NEGLIGENCE”, |~ =
' ”fIDefendant. :

COLLEEN McMAHON Chref Un1ted States District Judge

Pla1nt1ff a Bronx resrdent appearmg pro se, brmgs thrs actron under the Court S federal |
questron Jurrsdrctlon He sue\ Fabro Volterra M. D a prlvate doctor in connectron wrth events _
that allegedly took place a. l; Eastchester Center for Cancer Care a prrvate health care fa0111ty
in New York, where Dr Volterra pract1ces Plaintiff also submrts a request to oroceed wrthout
prepayment of fees that is, u' forma pauperzs (IFP) (ECF No 1 J) The Court grants Plarntrff ’

. request to ‘proceed IF P but dismisses the complaint for the reasons set forth below V
| STANDARD OF REVIEW

The Court must drsnu 55 an. in fo‘rmtz pauperis complaint, or portion thereof, that is ~ |
frivolous or malrclous falls to state a cla1n1 on which relxef may be granted or seeks monetary
rehef from a defendant who i3 1mmune from such relref 28 U S.C.§ 1915(e)(2)03) see
-szmgston V. Aa’zrondack Bevarage Co 141 F. 3d 434, 437 (2d Crr l998) The Court must also
dismiss a complamt when the Lourt lacks subject matter Jurrsdlctron See Fed.R. Civ. P.
l2(h)(3) While the ]aw man'» ’tes drsmrssal on any of these grounds the Court 1s. oblrged to

_ construe pro se pleadmgs hb:* ally, Harris v: lels 572 F: 3d 66 72 (2d C1r 2009) and mterpret

them to rarse the “strongest alms] that they suggest,” Trzestman v. Fed. Bureau of Prisons, 470
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F.3d 471, 474 (2d Cir. 20('):_6}:A(in_ternal_ quotation marks an,d citations omitted) (emphasis in
original). _ o
_ P

A cla1m 1s frlvolous twhen it “lacks-an arguable ba31s e1ther in law or in fact ” Neztzke V.

Wzllzams 490 U S 3l9 32"§!’l989), abrogated on other grounds by Bell Atl. Corp v Twombly,_
550 U. S 544 (2007) see al*o Denton . Hernandez 504 U S. 25 33 (1992) (holdmg that “a
ﬁndmg of factual frlvolousni,ss is approprxate when the facts alleged r1se to the level of the .
1rrat10nal or the wholly incre dlble”) szmgston 141 F. 3d at 437 (“An action is frrvolous when v

n

either: (1) the. factual conten ions are clearly baseless 3 or (2) the claim is based on an ‘
1ndlsputably merltless Iegal theory ”) (1nternal quotation marks and citation omxtted)

BACKGROUND

On July 6, 201 7 Plamtrff ﬁled this action and six others that all contam similar
allegatlons against various n~ed1cal professionals. As in the six other actions, Plamtlff drafted this

' complamt using the general ~omplamt form provrded by thls Court After checkmg a. box to
‘l A

mdlcate that he mvokes they ourt s federal quest1on Jurlsd1ct10n he states the following in the

SCCthI’I in WhICh he is asked 0 1nd1cate Wthh of his federal constltutlonal or federal statutory

rights have been v1olated

(D Federal defendanls (former employers) 28 U. S C. §- 1391(E) and :
(3) Employee, (2) Previous actions for job discriminations (retaliation) 06cv9907-
072040-Federal Tort s2laims Act Action-42 Us.C. § 2000-(5)(F)(3) N.Y.C. Bronx
V.A: Hosp. (4) Medicil ‘al malpractice — present N.Y.S.D.O.H. — O.P.D./O.P.M. C.

(5) Honorably retired. veteran U.S. Army, 6) Federal and state prescr1bed
'med1cmes “tamted”" [sw] .

| (Compl T I(A))
Plamtlff,alleges‘ that h‘e‘ “submitted urine blood for‘the viral infection (non hepatitis)
germs, and. contammat1on lnj‘;. cted mto [l’llS] mouth from the two female (Caucas1an) dentists. Dr.

: Volterra refused to glve [Plal :.nﬁ] the prescr1pt10ns (necessary) for ‘known quu1d vial med1c1ne .
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and di'sposablehypodermic needle syringes, to rid this virus. [sic]” (Id. § IIL.) Plaintiff contends

that Defendant “falsiﬁed [hi.s]»medi.oal diagnosis ” told Plaintiff that there was nothing wrong»

with him, and “made an attempt to grab Pla1nt1ff[ ]s rear end[ 1” (Id ) And Plaintiff states that

“Racrsm should not play a r:)le in depr1v1ng Pla1nt1ff the needed medxcme to cure‘a blood vrral

mfectlon ”(1d) Plamtlff sec”<s “the maximum amount of neghgence money damages ” (Id )

{0 DISCUSSION
L Frivolousness . ‘ o
| Even when read w1t’ the “spec1al solicitude” due pro se pleadmgs Trzestman 470 F 3d at ¢
474- 75 Plamtlff’s complamt must be d1smlssed as fr1volous Plamt1ff’s allegatrons rise to the

level of the 1rratlonal and ﬂl ere is no legal theory on wh1ch he can rely See Denton 504 U.S. at

33; szmgston 141 F 3d at 437,

DlStrlCt courts gener ally grant a pro se plaintiff an opportumty to amend a complamt to

cure its defects, but leave to amend is not requ1red where it would be futile. See Hill v. Curczone

657 F3d ll6 123- 24 (2d C»r 2011) Salahuddm V. Cuomo 861 F.2d 40, 42 (2d C1r 1988)

~ Because the defects i in Plau P8 complalnt cannot be cured w1th an amendment the Court

declmes to grant Plamtlff le we to amend.

II. Plaintiff ’s Litigatio;;llHistory

¢

The Court has recen fy recounted Plamtlff ’s lmgatlon h1story, and has warned h1m that

further dupllcatxve fr1volou 8, or otherwrse nonmer1torxous ht1gat10n in this Court w1ll result i in an

: order barrmg h1m from ﬁlm I new crv1l actlons in tl’llS Court m forma pauperzs w1thout the

Court’s leave. See Kzlpamc, v. Kamkar No. 17- CV—5013 (CM) (S. D N. Y Sept 20, 2017)
(dismissing, as frlvolous Pl; untrff ’s clalms that a dentlst del1berately 1nfected him w1th a -
dxsease) Kzlpatrzckv Wezss No 17 CV—5112 (CM) (S D N Y. Aug 21, 2017) (dlsmlssmg, for o

failure to state a clalm Pla1r tlff’s clalms that medlcal professronals dehberately mfected h1m

3
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_w1th a dlsease) Kzlpat‘rzck W Kondaveetz No 17- CV-5113, (CM) (S D.N.Y. July 31, 2017)
‘ (same) Kzlpatrzckv Henkzr* No. 17 CV-5111 (CM) (S.D.N. Y July 21 2017) (dlsmxssmg, for
fallure to state a claim, Plamtlff ’s clalms that a dentlst dehberately infected h1m with a dlsease)
" In li ght of Plalntrff ’s frlvolous clalms m this action, the Court relterates its prev1ous warnmgs
| . | CONCLUSION ‘ | |
The Clerk of Court 1‘ d1rected to assign this. matter to my docket mall a copy ofthls o
order to Plamtlff and note gl E“wce on the docket The Court grants Plaintiff’s request to proceed'
IFP (ECF No 1) and drsmlf{es Plamtlff’s clalms as fnvolous See 28 U S.C..§ 1915(e)(2)(B)(1).
The Court certlﬁes under 28 U.S. C § 1915(a)(3) that any appeal from this order would
not be taken i in good falth alrd therefore in forma pauperzs status is denied for the purpose of an |
appeal. See COppedge V. Um"ed States 369. U.s. 438 444- 45 (1962) .
SO ORDERED. - Lo
Dated: October 10,2017

Sy el

_ COLLEEN McMAHON
Chief United States District Judge

.z wmem o e - =
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UNI FLD ST. L\"‘ES DISTRICT,COURT
SOUTHERN DISTRILT OF NEW YORK

GREGORYD KILPATRICK? .
4 : ?’lamtrff o o
| -against- ” L 1icvesio9 (M)

'M.D. FABIO VOLTERRA- MEDICAL - . CIVIL JUDGMENT
ONCOLOGY&HEMATOLOGY L _ =

R
L Defendant.

Pursuant to- the order 1squed October 10 ’2017 drsmlssmg the complaint,

: IT IS ORDERED ADJ JDGED AND DECREED that the complamt is dlSl‘l‘llSSCd under

| 28 U. S C § 1915(e)(2)(B)(1)

The Court certlﬁes undr 28 U s C § 1915(a)(3) that any appeal from the Court ] ., '
, _ 5

Judgment would not be taken w good falth

ATISF URTHER ORDT RED that the Clerk of Court ma11 a copy of thxs _]udgment to

5'.
Plamtlff and note servrce on tht docket

i

Dated:  October 10, 2017
"~ New York NeW,YOl'r,‘ :

T COLLEEN McMAHON

: _Chief United States District Judge
Sy
A



Additional material
from this filing is
available in the
Clerk’s Office.



