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| Um ted States Coutt of Appeals
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: Ata stated erm of the United States Court of Appeals for the Second
Circuit, held at the Thur yood Marshall United States Courthouse, 40 F oley Square
in the Crty of New York, on the 215t day of May, two thousand e1ghteen
Present: l S
' . Roseniary-S. Pooler, -

Richard C. Wesley,
Denny Chin. -
© " Circuit Judges.

Gregor)/D.v Kilpatriek, oo :
. " . . Plaintiff-Appellant,
v b | S 174031
M.D Jessie Fields, o L ) . |
S ' &Defendant-Appel,Iee.

Appellant pro se moves for save to proceed in forma pauperis, appointment of counsel damages
and for the Court to reconsider the district court’s sua sponte dismissal of his action. We construe
Appellant s motion to reconsider as a motion for summary reversal. Upon due consideration, it
is hereby ORDERED that ti1,: motions are DENIED and the appeal is DISMISSED as frivolous
f l—\ecqbse |1' 13(\}(3 ;w\_arcn‘_lablr lmgstc ai thpr in l"\" orin Fqnf ». Na; t”_"” an T/VﬂI /-w-c /lQﬂ 11 9. ’21'Q’

325 (1989); see also 28 U S.C. § 1915(e): .

Appellant has ﬁled a numbe of frlvolouq matters in thxs ‘court, including the appeals docketed
‘under 17-2831, 17-3128, 17-%. 533, 17-3547, 18-287, 18-291, 18-295, 18-304, 18-306, and 18-308.
Accordingly, Appellant is he reby warned that the continued filing of duplicative, vexatious, or
clearly meritless appeals, mot ons, or other papers, will result in the i imposition of a sanction, which
may require Appellant to ob:" in permission from this Court prior to filing any further submissions
in this Court (a “leave-to- fii” sanction). See In re Martin-Trigona, 9 F. 3d 226 229 (2d C1r
1993) Sassower v. Sansveri:. ‘385 F.2d 9, 11 (2d Cir. 1989)

FOR THE COURT
Catherme [0X Hagan Wo;fe Clerk of Court
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UNITED STATES DISTRIGT COURT
SOUTHERN DISTRICT OF NEW YORK

GREGORY D. KILPATRICK,

Plaintiff,
; ' 17-CV-5115 (CM)
-against:

| ORDER
MD. JESSIE FIELDS, |

Dui:felldant.

SIS,

COLLEEN MCMAHON, Ciief United States District Judge:

Plaintiff filed this acféion pro :ve. On November 27, 2017, the Court dismissed the
complaint as frivolous pursu¥ant to 28 U.S.C. § 1915(e)(2)(B)(i). The Court also reiterated
previous warnings that further duplicative, frivolous, or otherwise nonmeritorious litigation in
this Court will result in an o;ider barring him from filing new civil actions in this Court in forma
pauperis without the Court’s leave. See Kilpatrick v. Robinson, No. 17-CV-5110 (CM) (S.D.N.Y.
Oct. 13, 2017) (aismissing, &s frivolous, Plaintiff’s claims that thedisal professionals deliberately
infected him with a disease)_; Kilpatrick v. Volterra, No. 17-CV-5109 (CM) (S.D.N.Y. Oct. 10,

" 2017) (same); Kilpatrick v. }i{famkar, No. 17-CV—50..] 3 (CM) (S.D.N.Y. Sept. 20, 2017)

)

(dismissing, as frivolous, Pl;%:!ntiff’s claims that a dentist deliberately infected him with a
4
!

!

disease); Kilpatrick v. Weiss,jf No. 1‘7-CV-51 12 (CM) (S.D.N.Y. Aug. 21, 2017) (dismissing, for
failqre to state a claim, Plain%?_iff’s claims that medical professionals deliberatsly infected him
with a disease); Kilpatrick v.AKondaveeti, No. 17-CV-5113 (CM) (S.D.N.Y. July 31, 2017)
(same); Kilpatrick v. Henkirn .,‘No. 17-CV-5111 (CM) (S.D.N.Y. July 21, 2017) (dismissing, for

failure to state a claim, Plait=iff’s claims that a dentist deliberately infected him with a disease).
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On December 15, 20&7, Plaintiff filed a “Petition for Review of Order,” challenging the
November 27, 2017 dismissai order. Plaintiff’s motion, much like his original submission, is not

the model of clarity.

The Court liberally cf)nstrues this submission as a motion under Fed. R. Civ. P. 59(e) to
alter or amend judgment and a motion under Local Civil Rule 6.3 for reconsideration, and, in the
alternative, as a motion'und_@ég.w Fed. R. Civ. P. 60(b) for relief from a judgment or order. See
Triestman v. Fed. Bureau of.EPrisons, 470 F.3d 471, 474 (2d Cir. 2006); see also Tracy v.
Freshwater, 623 F.3d 90, 10}2 (2d Cir. 2010) (The solicitude afforded to pro se litigants takes a
variety of forms, including %’gberal construction of papers, “relaxation of the limitations on the

/
amendment of pleadings,” le:_niency in the enforcement of other procedural rules, and “deliberate,
continuiﬁg efforts to ensure '?é?:tat a pro se litigant understands what is required of him”) (citationé
omitted). After reviewing th arguments in Plaintiff’s submission, the Court denies the motion.

f DISCUSSION

The stahdards goverrfing Fed. R. Civ. P. 59(e) and Local Civil Rule 6.3 are the same.

R EMA.S., Inc. v. Mimi So, 640 F. Supp. 2d 506, 509 (S.D.N.Y. 2009). The movant must
demonstrate that the Court 0';/erlooked “controlling law or factual matters” that had been
previously put before it. Id. st 509 (discussion in the context of both Local Civil Rule 6.3 and
Fed. R. Civ. P. 59(e)); see Puf?dilla v. Maersk Line, Ltd., 636 F. Supp. 2d 256, 258-59 (S.D.N.Y.
2009). “Such motions must ‘f narrowly construed and strictly applied in order to discourage
litigants from making repetit?-?ve arguments on issues that have been thoroughly considered by the
court.” Range Road Music, inc. v. Music Sales Corp., 90 F. Supp. 2d 390, 391-92 (S.D.N.Y.
2000); see also SimplexGri.ﬁ,'zell LPv. Integrated Sys. & Power, Inc., 642 F. Supp. 2d 206, 210

(S.D.N.Y. 2009) (“A motion P‘{’or reconsideration is not an invitation to parties to ‘treat the court’s

initial decision as the openin'g of a dialogue in which that party may then use such a motion to

2
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advance new theories or adduce new evidence in response to the court’s ruling.””) (internal

quotation and citations omiéf:ed).
Plaintiff has failed ts." demonstrate in his motion that the Court overlooked any controlling

decisions or factual matterstwith respect to the dismissed action. Plaintiff’s motion under Fed. R.
¥

Civ. P. 59(e) and Local Civi;;l Rule 6.3 is therefore denied.
4

Under Fed. R. Civ. I;) 60(b), a party may seek relief from a district court’s order or

judgment for the following éreasons:
: L

(1) mistake, inadvetg‘.ence, surprise, or excusable neglect; (2) Wrzid
evidence that, with feasonable diligence, could not have been discovered in time
to move for a new trial under Rule 59(b); (3) fraud (whether previously called
intrinsic or extrinsic), misrepresentatiot, or other misconduct of an opposing
party; (4) the Judgmant is void; (5) the judgment has been satisfied, released, or
discharged; it is basad on an earlier judgment that has been reversed or vacated; or

applying it prospectlvely is no longer equitable; or (6) any other reason justifying
relief,

)
Fed. R. Civ. P. 60(b). 5
The Court has consl‘?ﬁiered Plaintiff’s arguments, and even under a liberal interpretation of

his motion, Plaintiff has fai’éed to allege facts demonstrating that any of the grounds listed in the
)

first five clauses of Fed. R. %Civ. P. 60(b) apply. Therefore, the motion under any of these clauses

is denied.
To the extent that Pl%aintiff seeks relief under Fed. R. Civ. P. 60(b)(6), the motion is also
o
denied. “[A] Rule 60(b)(6) motion must be based upon some reason other than those stated in

clauses (1)~(5).” United Airlines, Inc. v. Brien, 588 £.3d 158, 175 (2d Cir. 2009) (quoting Smith v.

Sec’y of HHS, 776 F.2d 1733‘20, 1333 (6th Cir. 1985)). A party moving under Rule 60(b)(6) cannot
circumvent the one-year 1111%itation applicable to claims under clauses (1)-(3) by invoking the
residual clause (6) of Rule }»O(b). Id. A Rule 60(b)(6) motion must show both that the motion was
filed within a “reasonable ’Zrne > and that “‘cxtramdmaly circumstances’ [exist] to warrant relief.”

v
6
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Old Republic Ins. Co. v. Pa;. Fin. Servs. of America, Inc., 301 F.3d 54, 59 (2d Cir. 2002) (per
curiam) (citation omitted). Plaintiff has failed to allege any facts demonstrating that
extraordinary circumstances exist to warrant relief under Fed. R. Civ. P. 60(b)(6). See Ackermann

v. United States, 340 U.S. 1%)3, 199-202 (1950).

CONCLUSION
Accordingly, Plaintiff’s motion for reconsideration (ECF No. 6) is denied. Plaintiff’s

request for counsel and all other requests are denied as moot.

The Clerk of Court :s directed to mail a copy of this order to Plaintiff and note service on
the docket. ' ;
¢
[

Plaintiff’s case is ci‘;)sed, though the Court will accept for filing documents that are
directed to the Second Circgzit Court of Appeals. The Clerk of Court is therefore directed to
docket separately, and prog%:ss, Plaintiff’s notice of appeal, contained on pages 7 & 8 of the
.“Petition for Review of Orcﬁer” (ECF No. 7).

If Plaintiff files a ft&g;llre reconsideration motion that repeats the same arguments or is also
meritless, the Court will direct that no further documents be accepted for filing in this action,
unless Plaintiff shows cause why such an order would be inappropriate. See Viola v. United
States, No, 07-2245-cv, 20(;9 WL 137029, at *1 (2d Cir. Jan. 21, 2009) (holding that district
courts must provide “notic@” and an opportunity to be heard prior to issuing [a] filing injunction”).

Plaintiff remains warned tht further duplicative or nonmeritorious litigation in this Court will
P

result in an order barring F-aintiff from filing new actions in forma pauperis without prior

permission. See 28 U.S.C. ﬁ 1651.
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The Court certifies x’inder 28 U.S.C. § 1915(a)(3) that any appeal from this order would
not be taken in good faith, rlnd therefore in forma pauperis status is denied for the purpose of an
appeal. See Coppedge v. Untfited States, 369 U.S. 438, 444-45 (1962).

;

SO ORDERED.

Dated: December 19, 2017

New York, New Yark M 2 M
Q . ke oty

' COLLEEN McMAHON
Chief United States District Judge
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- UNITED STATES DISTRICT COURT
. SOUTHERN DISTRICT OF NEW YO {K

; GREGORY D. KILPATRICK
: Plamtrff
. .-E : 17 CVSllS(CM)
-agamst- ’ v
Lo , ’ . i ORDER OF DISMISSAL
MD JESSIE F_IELDS, : g}‘
A Defendant

' COLLEEN McMAHON, Chievanite'd .}States{District Judge:

Plaintiff, app'earing pI"d se-"br'ingrs this 'a.ction alleging that mediceI personneI'at Mt. Sinaj '

! ! St. Luke’s Med1ca1 Group . ManhattaJ were neghgent when they prov1ded lnm care By order v

: dated November 17 2017 the Court gt e ted Plamtlﬂ' ’s. request to proceed w1thout prepayment
<of fees that is, in forma pauperts The (,ourt dlsrmsses the complamt for the reasons set forth '
below. | H |

STAJ \TDARD OF REVIEW
The Court must dxsmlss an in fo ma pauperzs complamt or portxon thereof that is -

| fnvolous or 1na11c1ous falls to state a c‘ hrm on wInch relief may be granted or seeks monetary -
rehef from a defendant who is 1mmune f.rom such rehef 28 [OF S C.§ 1915(e)(2)(B) see .
szmgston V. Adzrona’ac/c Beveraée cb \: '4>1 .F 3d 434 437 (2d C1r 1998) The Court must also‘. o

' dlsmlss a cornplamt when the Court Iac 1S subject matter )unsdlctlon See Fed R C1v P
12(h)(3) WhlIe the Iaw mandates dlSI‘I‘l‘“ al on any of these grounds the Court i is obhged to
¥ construe pro se pleadrngs hberaIIy, Harvs V. lels 572 F 3d 66 72 (2d Clr 2009) and mterpret '
them to raise the “strongest [clanns] thr they suggest Triestman v. Fed Bureau of Przsons, 470 .
F3d 471, 474-(2d Cir. 2006) (mtemal a otat1on marks and 01tat10ns or_mtted) (emphasrs in.. |

original).
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A claim is frrvolous when 1t “lams an arguable basrs elther in law or. 1n fact ” Neztzke Vi
Wzllzams 490 U.S. 319, 324 25 (1989) abrogated on other grounds by BellAtI Corp v
Twombly, 550 U.S. 544 (2007) see alsr Denton v. Hernandez, 504 U. S 25 32 33 (1992)

(holdmg that “finding of factual frrvolo aness is approprlate when the facts alleged nse to the o

level of the irr atlonal or the wholly mcredlble") szzngston 141 F3dat 437 (“[A]n actron is

. i .
‘frrvolous when either: (l) the factual o ontentlons are clearly baseless ; oF (2) the clalm is .

based on an 1nd1sputably merrtless legat theory ”) (internal quotatlon marks and crtatron omltted) S

" vBACKGROUND

3

On July 6, 2017, Plamtlff ﬁled this action and six others that- all contam smnlar
L. q A

allegatxons agamst various. medtcal prc "ssronals As in the six other actlons Plamtlﬁ' draﬁed thrs )

complamt usmg the general complamt orm proV1ded by this Court After checkmg a box on the _

form to mdlcate that he mvokes the Comt s federal question Junsdmtron he states the followmg

m the sectron in whrch he is asked to n.ureate wh1ch of h1s federal constrtutronal or federal
statutory ri ghts have been v1olated

(l) Federal defendants (former “mployers) 28 U.S.C. §- 1391(E) and
-~ (3) Employee, (2) Previoiis. actians for job discrimination (retaliation) 42 U. S C.
§2000-5(F) (3) Federal Tort Cliims Act action-former 06cv9907- 0720400v
N.Y.C. Bronx V.A. Hosp (4)Medical malpractice — present N.Y.S.D.O.H. -
O.PD/OPMC. (5) Honorably Retrred Veteran u.s. Army, (6) Federal and state
--prescnbed medrcmes tamted”

(Compl at 2) ‘ . -
v Y.

Plamtrff alleges that Defendaxet!r‘eghgently provrded him care at Mt Sma1 St Luke s
Medrcal Group in Manhattan frorn Derember 28 2015 January 5 2016 Plamtrff further '
alleges znter alza that he ;_. . _1. ” S

subrmtted urine, blood for the vrral 1nfect10n (non hepatltrs c) germs, and
contamination mjected into [his} mouth from the two female (Caucasian) dentlsts
Dr. Flelds refused to'give [hxm the prescrrptrons for ‘known quuld vial medlcme



0L Plaintiff’s Lrtlgatlon Hrstory
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‘ and drsposable hypodemnc nec dle syrmges to rid this temporary permanent’
virus altogether ' S :

W(ld. at5, ) Plaintiff. seeks “the maxrrnum amount of neghgence money damages e (Id at6 2

L DISCUSSION

D e Frivolousness

' Even'when read with thei.‘v‘spfec'ial' soli'citude” due > pro se ple.adings Triestman 470 F. 3d at
474 75, Plamtrff’s comp]amt must be msmlssed as fnvolous Plamtrff’s aIlegatrons Tise to the
level ofthe rrratronal and there 1s no lngal theory on which he can rely See Denton 504 UsS:at

33 szmg.rton 141 E3d, at437 e

i,

F
Drstrlct courts: generally grant r% pro se plamtrff an opportumty to amend ] complamt to .

cure its defects but leave to amend 1s ;t requrred where it would be futrle See HzII V. Curczone A

657 F.3d 116, 123- 24 (2d Crr 2011) Sx Iahuddzn v. Cuomo 861 F2d 40, 42 (2d C1r 1988)
Because the defects in Plamtrﬁ' ’S. comprtunt cannot be cured wrth an amendment the Court ‘

declmes to grant Plamtrﬂ'leave to amet d

The Court has recent]y recount 20 Plamtrff’s htrgatron history, and has vyamed him that
further duphcatrve frrvolous or. othervt;xse nonmerrtorlous htlgatron in thrs Court w111 result in an_—'
“order barrmg h1m from fi Img new c1vrl ac.trons in thxs Court in jbrma pauperzs w1thout the
Court s leave. See Kllpatrzckv Robmsc 7, No 17 CV—5110 (CM') (S. D NY Oct 13 2017)
(drsmlssmg, as rrlvolous Plamttff s cla :ms that medxcal professronals dehberately mfected htm
“with a dlsease) Kzlpatrzck v, Valterra T\o 17 CV-5109 (CM) (S D N.Y. Oct 10 2017) (same), .
K:Ipatrlckv Kamkar No. 17- CV-SO].WCM) (S D NY Sept. 20, 2017) (drsmrssmg, as frivolous; .

Plalntrff ’s clalms that a dentrst dehbera ly mfected hrm wrth a drsease) Ktlpatrzck v, Welss No.

17 CV-5112 (CM) (S.D:N. Y Aug 21 ?017) (drsmlssmg, for farlure to state a clarm Plamtlff’
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s di lberately mfected hrm with a dlsease) Kzlpatrzck v,
' Kondaveeti, No. 17-CV-5113 (€M) (S.D: N, Y. July 31,2017) (same); Krlpatrzckv Henkzn No.

©17-CV-5 1 11 (CM) (S D N Y. July z 2017) (drsmrssmg, for farlure to state a clarm Plamtrff’

claims thata dentist dehberately 1nf°cted hun w1th a drsease) In hght of Plalntlff’s frrvolous

-
claims in thls actlon the Court reltev a’tes its prevrous wammgs

r CONCLUSION g
The Clerk of Court 1s drrccted to marl a copy of this order to Plamtrff and note servrce on

f the docket The Court dlSI’l‘llSSeS Plamtlff’s clarms as frrvolous See 28 U S: C § 1915(e)(2)(B)(1).'

" The Court certlf ies under 28 J S C. § 1915(a)(3) ‘that any appeal from thls order would :
not be taken in good farth and therefore zn for ma pauperz.s' status is demed for the | purpose ofan .

appeal. See Coppedge v, Umted Statcts 369 U S 438, 444-45 (1962)

1SOORDERED ‘ R
Dated: November 27, 2017 - o T . |
- New York, New York .. s ' z&\é‘_ .
LT COLLEENMcMAHON T
L0 7% Chief Umted States District Judge -
[
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UNITED STATES DISTRIC) COURT
SOUTHERN DISTRICT OF I 'EW YORK.

GREGORY D. KILPATRICH, = -
o :P:am_tiff,» U
B ~ - 17-CV-5115 (CM)
-agamst-- o : . R T
P ' .. CIVIL JUDGMENT
M.D. JESSIE FIELDS o : B o
jDefen_déﬁt. :

| Porooant to t11e éfdeé nrued Norlember 27, 2017 disrnissIrig’ the coxrrplaint
IT 1S ORDERED ADI UDGED AND DECREED that the complamt is dlsmrssed under
28 US.C.§. 1915(e)(2)(B)(1) The Court certrﬁes under 28 U.s. C § 1915(a)(3) that any appeal
from the Court 5 Judgment wo ‘d not be taken in good faith. ..
IT IS FURTHER ORDERED that the Clerk of Court ma11 a copy of this Judgment to .

Plaintiff and note serv1ce on t} docket

- Dated: - November 27, 201“ S ’ B : .
e T W

o COLLEEN McMAHON
A Chief United States:District Judge -

of 1

.

12/17017 Q-54 AM



Additional material
from this filin is
available in the
Clerk’s Office.



