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ik . # " WRIT NO. W01-73701-R(A)
~ “EXPARTE' s IN THE 265th JUDICIAL
§ DISTRICT COURT
ROBERT NORMAN SMITHBACK ~ § DALLAS COUNTY, TEXAS

STATE'S RESPONSE TO APPLICATION
- FOR WRii OF HABEAS CORPUS

o The State, havmg considered the allegatlons contamed in Apphcant's Apphcatlon for
Writ of Habeas Corpus in the above numbered and entxtled cause, makes the following

response:

I'
HISTORY OF THE CASE

Pursuant toa negotlated plea bargam agreement Apphcant entered a plea of gullty '.

‘_ to the offense of aggravated sexual assault of a child. The trial court accepted the plea

f*eferred adjudication, and placed Applicant on community supervision for a penod of five

years in accordance with the plea bargain agreement. Subsequently, pursuant to the State’s

motion, the trial court adjudicated Applicant and sentenced him to forty-five years’

confinement in the Texas Department of Criminal Justice, Institutional Division. Applicant

did not file a direct appeal. This is his first Application for Writ of Habeas Corpus:



Case 3:05-cv-02507 Document4 Filed 02/06/2006 Page 33 of 47

IL |
ISSUES RAISED IN APPLICATION

Appllcant contends that: (1) h1s plea of guilty was unlawfully induced; (2) his
conviction was obtamed by the fallure of the prosecutlon to disclose favorable evidence; (3)
he was depnved of effectlve assrstance of counsel (4) he was denied the right to appeal; and
(5) there was no ev1dence to support his convrctlon

| G III.
* STATE’S RESPONSE
General Denial

The State makes a general denial of Applicant’s allegations in their entrrety
Applicant has not prov1ded sufﬁment proof to merit consideration of his claims. In any post-
conviction collateral attack, the burden of proof is on the applicant to allege and prove facts,
Whlch if true, entltle him to rellef See Ex parte Maldonado 688 S. W 2d 114, 116 (Tex
Crim. App 1985) The standard of proof is by a preponderance of the evidence. See Ex
Parte A_dams, 768 S.w.2d 28_1,287-88 (Tex. Crim. App. 1989). Applicant has failed to meet
his burden of proof by a prepondemnce of the evidence. Accordingly, his request for habeas
relief should he denied.

Involuntary Plea
Applicant contends that his plea was involuntarily made because one of the State’s

witnesses did not appear on the day of the plea hearing and, if he had been aware of this, he
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would not have accepted the plea. When an accused agrees to a plea bargain, however, there
isa presumption that the plea is voluntary. See State v. Vasquez 889 S.W.2d 5 88 590 (Tex
App —Houston [14th D1st ] 1994) The defendant has the burden of dlspellmg that
presumptlon See Ex parte Adams 768 S.W.2d 281, 288-89 (Tex. Crim. App 1989) In
order for a plea to be 1nvoluntary, the defendant must show that, at the time he made the
agreement, he was not aware of a direct consequence of his plea. Brady.v. United States 397
U.S. 742, 755 (1970). The State contends that Apphcant has failed to show that his plea wasr ,

not entered knowmgly, intelligently, and voluntarily. Therefore th1s allegatlon should be

_ dismissed as _Apphcant has failed to carry the burden of preof. ,

Brady E‘.'idence. ”

' Applieant next contends that the State failed to disclose the fact that the complaining
witnesses’. mother was unwilling to come and testify or bring her daughter te} court. The
State has an afﬁrmative duty to disclose all material, excnlpatory evidence to the defense
under Brady V. Maryland 373 U.S. 83, 87 (1963). This includes evidence that may be used :
to 1mpeach a witness’s credlbxhty United States v. Bagley, 473 U.S. 667, 676 (1985) |
McFarland v. State, 928 S.W.2d 482, 511 (Tex. Crim. App. 1996). To establish a Brady
claim, a habeas applicant must demonstrate that (1) the prosecution suppressed evidence, (2)
the evidence was favorable to the applicant, and (3) the evidence was material. United States
v. Bagley, 473 U.S. at 682; Ex parte Kimes, 872 S.W.2d 700, 702-3 (Tex. Crim. App.1993);

see also Kyles v. Whitley, 514 U.S. 419, 434, (1995); Spence v. Johnson, 80 F.3d 989, 994
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(5th Cir. 1996). Evidence is material only if there is a reasonable probability' that, had the
evidence been disclosed to the defense the result of the proceeding would have been
different. United States V. Bagley, 473 U.S. at 682; Ex parte Adams, 768 S.W.2d 281 289-90
(Tex. Cnm App 1989) A due process violation will occur only if a prosecutor falls to
disclose evidence favorable to the accused which creates a probability of a different outcorrre.
See Thomas v. Staté, 841 S.W.Zd 399, 404 (Tex. Crim. App. 1992).

In the oresent case, vApplicant alleges that his attorney was aware of the victim’s

unw1]11ngness to testxfy but falled to mform Apphcant about 1t If Apphcant 3 counsel was

‘made : aware of any heS1tat10n on the part of the thnesses by the State, there clearlyv isno- -

violation of Brady Apphcant s ground for rehef is w1thout merit.
Ineffectwe Assrstauce of Counsel

Apphcant alleges that he was denied effective assrstance of counsel A defendant S

right to counsel is guaranteed by both the federal and state constltutlons See U S CONST

amend. VI X1V, TEX CONST Art I § 10 The US Supreme Court has recogmzed that the ,

nght to counsel is the nght to the effectrve assistance of counsel ? McMann v. chhardson
397 U.S. 759, 771 n. 14 (1970) In so domg, the U.S. Supreme Court estabhshed a two-
prong test to determine whether counsel is ineffective at the guilt/innocence phase of a tnal
First, the defendant must show a deficient perfo_rtnance of counsel, which requires showing

that, considering all the circumstances and specific acts performed, counsel made errors so

A ‘reasonable probability” is a “probability sufficient to undermine confidence in the outcome.” United States
v. Bagley, 473 U.S. 667, 682 (1985); Ex parte Adams, 768 S.W.2d 281, 289-90 (Tex. Crim. App. 1989).

4
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serious that counsel was not. functioning as the “counsel” guaranteed by the Slxth
Amendment. See Strickland v. .Wash_ington, 446 U.S. 668, 687 (1984). Second, the defendant
must also show that this deficient performance, i.e., counsel’s errors, prejudiced the defense
by depriving the defendant .of a fair trial. See Strickland, 446 U.S. at 687. Unless the
defen_dant .mal_(e‘s both .showings, it cannot be said that the conviction resulted from
ineffective assistance of counsel. See Strickland 446 U.S. at 687.

| The Strieltland test applies in Texas both for the guilt/innocence phase and for the

pumshment phase of the trial. See Hernandez v. State, 988 S. W. 2d 770 772 73 (Tex. Crim.

' App 1999), Hernandez v. State, 726 S W2d 53,57 (Tex Cnm App. 1986) Essentlally, '

defendant must show: 1) that h1s counsel’s representatlon fell below an obJectlve standard
of reasonableness based on preva11_1ng professmnal norms; and 2) that there is a reasonable_'
probability that, but for his counsel’s unprofessional errors, the result of the proceeding |

would have been different. See Strickland, 466 U.S. at 687' See .a.lso Hemandez 726 S. W 2d

at 55 57 (statlng that the Texas standard for meffectlve assistance of counsel parallels the S

federal standard) A reasonable probablhty is deﬁned as probability sufﬁcxent to undermme ..
confidence in the outcome. See Strickland, 466 U.S. at 687; Hernandez, 726 S.W.Zd at 55,
57; Miniel v. State,831 S.W.2d 310, 323 (Tex. Crim. App. 1992).

The benchmark for judging any claim of ineffectiveness must be whether counsel’s
conduct so undermined the proper functioning of the adversarial process that the tt‘lal cannot

be relied on as having produced a just result. See Strickland, 446 U.S. at 686. Proof of
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ineffective vas‘sistanvce of counsel requires a showing of harm-that the ineffectiveness of |
counsel c;)ntributed to the convictionv or punishment or deprived the applicant of a
fundamenta1 right. A defendaﬁt mﬁst show omissions or other mistakes which ambunt to
prqfessibnal "e'rrors that faiée a reasonable possibility.that the outcome of the trial Would be
differeﬁt but for thc erTors. ‘Segz Strickland, 486 U.S. at 688. Furthermore, the defendant
must afﬁrmatively prove prejudice, as there is no assumption of prejudice unless no counsel
was providéd at ail. Ineﬂ‘ecﬁve assistance of counsel can be found for many reééoﬁs, but the
totality of thev.circumstanc'eé _‘is' viewed in determining the question. See, e.g., Cannon v.
State, 668 S.W.2d 40 (Tex. Crim. App. 1984). o

Apphcant contends that his tnal counsel was 1neffect1vc in the following ways: ( 1)
fallmg to mvestlgate the case; (2) failing to protect Apphcant s civil nghts (3) failing to file
pretrial motions; 4 failing to disclo;e the “delinquency” of the victim; and (5) failing to.
commun’icaté with Applicant. | | .

The State contends _that Applicaht was prévi_de_d with effective assistance of counsel.
The State, however, recognizes that further evidence may be. needed regarding counsel’s |
representation of Applicant;, The-refore, the State requésts that this Court issue an order
designating issues and gather evidence, as is customary, by way of affidavit from defense
counsel or hearing should the Court deem such to be necessary.

Waiver of Right to Appeal

Applicant alleges that he agfeed to waive his appeal as a condition of his plea bargain
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agreement but that he actually desired an appeal. ’ lt has been held that a waiver of appeal made
as a condition of a plea bargain agreement before sentencing occurs is valid Blanco v Stdte | ’.
18 S. W 3d 218 (Tex Crim. App. 2000). The State has reviewed the trial court s file in the
present case and did not ﬁnd a written waiver of appeal. However because Apphcant pled
guilty pursuant toa negotlated plea bargain agreement and the trial court did not exceed the
pumshment requested by the State Applicant’s nght to appeal was limited to issues (1) of
_]ul‘lSdlCtIOI’l (2) ra1sed on wrrtten motion and ruled on pnor to trial; or (3) allowed by the trial
court. TEX R APP PROC. 25 2 (a)(3) In the present case, none of the pos51ble appealable o
.. 1ssues were present Itis clear that the State need not provide any appeal at all. McKane v

Durston 153 U S. 684 ( 1894) Ex parte Graves, 70 S.W. 3d 103 (Tex Crlm App 2002)

Applicant’s ground for rehef is w1thout ment and should be denied.
Sufﬁclency of the Evidence
Apphcant alleges that there is no evidence or that the ev1dence is 1nsufﬁc1ent to
support hts conwctlon Sufﬁc1ency of the evrdencc is not properly ralsed m a habeas corpus
apphcatron The Court of Cr1m1na1 Appeals w1ll not consider the sufficiency of the evxdence |
ina wr1t of habeas corpus. See Ex parte McClain, 869 S.W.2d 349, 351 (Tex. Crim. App.
-1994). Thus, this.allegation should be dismissed.
Moreover, Applicant pled guilty to the offense of aggravated sexual assault of a child
and signed a judicial confession. A judicial confession, standing alone, is sufficient evidence

to support Appellant's conviction. Dinnery v. State, 592 S.W.2d 343, 353 (Tex. Crim. App.
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1979); Cévalles _v._Sttzte,‘ 513 S.W.2d 865, 866 (Tex. Crim. App. 1974); Davenport v. Staté,
858 S.W.2d 1, 3 »(Tex. App. - Daltas 1993; no pet.). The. judicial confession in the present
case clearly states that Apphcant recexved all of his State and federal wammgs Apphcant.
‘has failed to meet hlS burden of proof by a preponderance of the evidence. Accordingly, hls

request for habeas rehef should be denied.

IV.
CONCLUSION
The State respectfully requests that thls Apphcatlon for Wnt of Habeas Corpus be -

d1sm1ssed

Respectfully submitted,

BILL HILL : |

CRIMINAL DISTRICT ATTORNEY
. DALLAS COUNTY, TEXAS

L A

AURA ANNE COATS
ASSISTANT DISTRICT ATTORNEY
STATE BAR NO. 00790476
FRANK CROWLEY COURTS BUILDING
133 N. INDUSTRIAL BLVD., LB-19
DALLAS, TEXAS 75207-4399
(214) 653-3600
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CERTIFICATE OF SERVICE

I he'reby‘ certify that a true copy of the foregoing respdnse has been served on Robert
Norman Smithback, # 1080109, Preston Smith Unit, 1313 County Road 19, Lamesa, Texas

79331, on this 19th day of November 2002.
e ﬂ‘ (

LXURA ANNE COATS
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[ TS ERTRICT CoTRT——
NORTHERN DISTRICT OF TEXAS
. \WO% .. INTHEUNITED STATES DISTRICT COURT |
Q\%& N N\ NORTHERN DISTRICT OF TEXAS JAN 1 2 2004
QA \% r . DALLASDIVISION .
) ' : C - - o
ROBERT N. SMITHBACK | "o UG DS.DISTRICT COURT
‘ . . Deputy
Petitioner, ' o
VS. ' ' .
. NO. 3-03-CV-2896-H
DOUGLAS DRETKE, Director : : ,

Texas Department of Criminal Justice,
Correctional Institutions Division

Respondent.

T A3 R 0D COD TR N TR N SN WO OB

- FINDINGS AND RECOMMENDATION OF THE
'~ UNITED STATES MAGISTRATE JUDGE

Pétitioner Robert N. Smiﬁlback, appea_ﬁng pro se, has filed an applicaﬁon féf’writ ofhab eés
~ corpus pﬁr‘suant to 28 US.C. § 2254. f‘or ihe ‘reésons stated herein, the applicatiop should be
dismissed oﬁ limitations grounds. | | |
| I
 Petitioner .pled guilty to a;ggrévéted‘ sexual éssault of a child and was sentenéed to 45 years
confuiemént. No ap‘pe'al was taken. Instead, petiﬁoner filed an applicaﬁbn for state post-convictio‘g
relief. Tile applicatién was d&inied without wﬁt'ten order. Exparte Smithbdck, No. 54,603 -01 (Tex.
Crim. App. Jun. 18, 2003). Petitioner then filed this action in federal court.
- | IL.
Petitionerv challenges his guﬂty plea and resulting conviction in ﬁvé grounds for relief.
Succinctly stated, petitioner contends that: (l) his guilty plea was unlawfully induced; (2) the
prosedutor failed to disclose exculpatory evidence; (3) he received incffective assistance of counsel;

(4)he was denied the right to appeal; and (5) the evidence was insufficient to support hi s conviction.
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By order dated December 18, 2003 the court sua sponte questloned whether this case was
: 'bbarred by limitations. Petltloner addressed thxs issueina wntten response ﬁled on J anuary 5,2004.
. Th.e court now deterrnmes that this case is time-barred and should be surnmarrly dismissed. |
The Antlterronsm and Effetive Death PenaltyAct of 1994 ("AEDPA") estabhshes a one-year
-vstatute of hmrtatrons for federal habeas proceedmgs See ANTITERRORJSM AND EFFECTIVE DEATH
PENALTY ACT, Pnb.L. 104-132, 110 Stat. 12.14 (l 996). In most cases, the limitations period begins
to run nvhen the judgrnent becomeés final after dxrect appeal or the time f’or seekmg such review has
| ) explred See 28 U. S C. § 2244(d)(1)(A) Thrs penod is tolled wlnle a properly ﬁled motion for
 state post~convrctron rellef or other collateralrevrew is pendmg Id § 2244(d)(2) The one-year
hmltatrons penod is also snbject to equltable tollmg in "rare and exceptronal cases." Davzs V.
‘~ . | Johnson 158 F 3d 806 811 (5th C1r 1998), cert. demed 119 S. Ct 1494 (1999)
| o B |
Petmoner wasvsenteneed to 45 years conﬁnement for aggravated sexual assault ofa Chlld |

- Judgment was entered on October 2 2001 Petmoner did not appeal Therefore h1s conviction

! The statute provxdee that the hmrtatlons period shall run from the latest of—

(A) the date on which the ]udgment became fina] by the concluslon of drrect
Teview or the expiration of the time for seekmg drrect review;

(B) the date on which the mpedunent to filing an application created by State
action in violation of the Constitution or laws of the United States is renmved, ifthe
applicant was prevented from filing by such State action;

. (C) the date on which the constitutional right asserted was initially recognized
by the Supreme Court, if the right has been newly recognized by the Supreme Court
and made retroactively applicable to cases on collateral review; or

D) the date on which the factual predicate of the claim or claims presented
could have been discovered through the exercise of due diligence.

28 U.S.C. § 2244(d)(1).
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t_;ecame final 30 days thereafter, or on Not/ember 2, ZQOI. See TEX.R. APP P.26.2. Petitioner filed
an application for state post-conviction reiief on November 6, 2002. The application was denied on
B June 18, 2003. Petitioner filed this actxon in federal court on October 24, 2003.2

: The lumtatlons penod started to run on November 2, 2001, when petmoner s convmtlon
became final. See 28 U.S.C. § 2254(d)(1)(A). Yet he waited more than one year to seek post-
~conviction reli.ef iﬁ s;te court.’ In .an attempt to excuse this delay, petitioner argues ttxat he is ﬁot
represented by counsel .and mistakenly believed that. the AEDPA limitatibns peﬁod did not
cemm'ence until after the 'I‘exas Court o’f Criminal Appeals denied state post-cenviction relief. (See
Pet Reply at 1, 1] I) Nelther excuse constitutes a "rare and exceptxonal" cncumstance sufﬁctent to

. toll the statute of limitations. See, e.g. Felder v. Johnson, 204 F.3d 168, 172-73 (Sth Clr) cert.

b demed, 121 S.Ct. 622 (2000) (lgnorance of law and pro se status held msufﬁclent to toll statute _of

limitations); Turner V. Johnson, 177 F.3d 390 392 (Sth Cir. ), cert. denied 1205.Ct. 504 (1999)
‘ (unfamlhantywuh lega] process, 1lhteracy, and lack ofrepresentatlondo not ment eqmtable tolling).
B Nor is the hmltatlons penod tolled merely because peutxoner believes that he is entitled to habeas
:rehef. SeeMason V. Cockrell 2003 WL21488226 at *2 (N.D. Tex. Apr.23, 2003), citingMeIancon

o V. Kaylo, 259 F.3d 401 408 (5th Cir. 2001) ("“Equitable tolling applies pnnc1pally where the

- plaintiffis actlvely misled by the defendant about the cause of action or is prevented in some

2 Petitioner's initial pleading is dated October 24, 2003, but was not received by the dxstnct clerk until
December 1,2003. The court will considér the pleading filed as of the earlier date. See Spotville v. Cain, 149 F.3d
374,378 (5th Cir. 1998) (pro se federal habeas petition deemed filed when delivered to prison authorities for mailing).

}  The court recognizes that petitioner timely filed a prior federal habeas case that was dismissed without
prejudice for failure to exhaust state remedies. Smithbackv. Cockrell, No. 3-02-CV-1901-L (N.D. Tex. Nov. 8, 2002).
However, the statute of limitations was ot tolled during the pendency of that action. See Duncan v. Walker, 533 U.S.
167, 181, 121 S.Ct. 2120, 2129, 150 L.Ed.2d 551 (2001) (federal habeas petition is not "application for State post-
conviction relief or other collateral review" sufficient to toll limitations period under 28 U.S.C. § 2244(d)(2)), Hasbell
v. Dretke, 2003 WL 23095987 at * 2 (N.D. Tex, Dec. 5, 2003).
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extraordinary way from assefting his rights.”), Consequently, thxs case is time-barred and. should be

summarily dismissed.

RECOMMENDATION
Petitioner's application for writ of habeas corpus is barred by limitationis and should be
.dismissed with prejudice.

DATED: January 12, 2004.

STATES MAGISTRATE JUDGE
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US. DISTRICT COURT
NORTHERN DISTRICT OFTEXAS
. B\N ;.\ FILED
R ‘IN THE UNITED STATES DISTRICT COURT o
NORTHERN DISTRICT OF TEXAS A 1 '
DALLAS DIVISION : MN ' 2 a0
ROBERT N. SMITHBACK § C’fym""s ‘?‘STR‘CT COURT
- § Deputy .
- Petitioner, §
§
VS. § .
o ' § NO. 3-03-CV-2896-H
DOUGLAS DRETKE, Director § ' '
Texas Department of Criminal Justice, §
Correctional Institutions Division §
O _ o _ ;
‘Respondent. §

| INSTRUCTtONs FOR §ERVICE AND NOTICEv OF RIGHT TO OB.TECT
_ On th1s date the United States maglstrate Judge made wntten ﬁndmgs and a recommended '
.'dlsposmon of petmoner ] apphcatlon for writ of habeas corpus in the above- styled and numbered
© cause. The Umted States district clerk shall serve a copy of these ﬁndmgs and recommendattoﬁs on
all part1es by cemﬁed ma11 retum recelpt requested. Pursuant to 28 U. S C. § 636(b)(1) any party"
~ who desires to Obj ect to these findings and recommendat;ons must ﬁle and serve wntten obj ectlons '
- w1thm ten (10) days after bemg served with a copy A party ﬁhng objectlons must specifically
_ 1dcnt1fy those ﬁndmgs and recommendatlons to whlch Ob] ect_xons are belug made. The district court
. need not consider ﬁ'iyolou_s, conclusory or general objections. The ‘failure. to file such written
objections to these proposed findings and recommendations shall bar that party from obtaiuing ade
novo determination by the district court. Nettles v. Wtzinwright, 677 F.2d 404, 410 (5th Cir. 1982);
Seealso Thomasv. Arn,474U.S. 140, 150(1985). Additionally, the failure to file written objections

to proposed findings and recommendations within ten (10) days aﬂ:erbeing served with a copy shall

bar the aggrieved party from appealing the factual findings and legal conclusions of the magistrate
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' Judgc that are accepted or adopted by the dlStI‘lCt court except upon grounds of plam error or_ .
EEE ._‘mamfest ln_]llStICC Douglass v Umted Servzces Automobzle Ass n, 79 F. 3d 1415 141'7 (Sth Cir.
:_ _; ,: . 1996) : . RS

DATED January 12 2004
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NT DSTATES MAGISTRATEIUDGE N
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- ORDER
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A M*‘im‘““‘ R -
Ly :‘o’ . . » hoq.lrf; <z :-EXAS
S SRR IN THE UNITED STATES DISTRICT COURT e
L : - FOR THE NORTHERN DISTRICT OF TEXAS T
’ : DALLAS DIVISION ' ' ’ JAN 22 U !
ROBERT N. SMITHBACK * C‘;;;RK U&msmcrcoum
Petitioner * I T —
_V. ) . . *
o - o * 'CA-3:03-CV-2896-H
- DOUGLAS DRETKE, DIRECTOR, TEXAS  *
DEPARTMENT OF CRIMINAL JUSTICE *

Before the Ceun arethe F mdlngs and Recommendation of the United States Magistrate

Judge filed January 12 2004, and Petltloner S Objectrons thereto and Petltroner's Motron for

. an Opnlon (src) f led January 22, 2004

The Court has made the required independent review of the pleadings, files, and reCords a

in thls case the Findings and Recommendatron of the Maglstrate Judge and Petrtroner’s

. Objectlons Having done S0, the Courtis of the opinion that the F indings and Recommendatron

an _ of the Maglstrate Judge are correct and they are ADOPTED as the F mdlngs and Concluswns' o

~of the Court, and Petmoner's ijectlons are OVERRULED.

~ Judgment will be entered accordingly.

SO ORDERED.

DATED: - January jﬁ , 2004
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AS
r
| AN 22 2004

By

neputy .

NAS'

CLERK, US.DISTRICT COURT

' NO. 3-03-CV-2896-H

, This acfion' came on for 6oné.ideration by the 'Cour_t, and the issues having been duly

cons1dered anda decnsxon duly rendered,

Itis ORDERED AD.TUDGED and DECREED that

prejudice.

The Clerk shall transmit a trué cbpy of this .Order and the Order écéepting the Findings and

Recommendatlon of the United States Maglstrate Judge to all partles

SIGNED thls J fa day of \AA/

» 2004,

/ !

&

‘I’JNITEWSTATES DISTRICT

-

_ Petitioner’ s app_hcanon for wnt of habeas corpus is barred by limitations and dismissed with
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IN THE UNITED STATES DISTRICT COURT
' FOR THE NORTHERN DISTRICT OF TEXAS
 DALLAS DIVISION -

ROBERT N. SMITHBACK,
~ 1D # 1080109,
Petrtroner,
vs. No 3:06-CV-1419.P (BH)
S ECF
NATHANIEL QUARTERMAN, Director, Referred to U.S. Magrstrate ]udde
Texas Department of Criminal :
_ Justice, Correctional Institutions Dlvrsron,

Reﬁoondent

N N N’ e Nt N e i e

. FINDINGS, CONCLUSIONS, AND RECOMMENDATION
OF THE UNITED STATES MAGISTRATE JUDGE

Pursuant to the provisiona of 28 US.C. § 636(b) and an Order of the Court in implementa-"
: 'tron thereof sub]ect cause has prevrously been referred to the Umted States Mad1strate Judge. The
ﬁndmgs, conclusrons, and recommendatron of the Magrstrate Judge are as follows
| L BACKGROUND 4‘ . . N
“On Auguét 8, 2006v the Court received an Application for Wnt of Habeas Corpné filed by
petrtroner pursuant to 28 U.S. C § 2241 to challenge the constrtutronahty of his conﬁnement (Pet.
-at 1) Petitioner also subrmtted an appl1cat10n to proceed in forma paupens wrthout the reQursrte .
certrﬁcateot inmate trust accotmt. On Auoust 12, 2006 the Court issued a Notice of f Deficiency
and Order whereinit no trﬁed pet1t1oner of the deﬁcrent apphcatron, and directed that he submit the
' certrﬁcate Furthermore, although the Court: recogmzed that petrtroner purports to bnnc the instant
action pursuant to § 2241, it not1ﬁed him that his petition lacked relevant 1nformatron requested on
the standard form uaed for actions filed pursuant to 28 U‘..S.C. § i254, and thus directed petitioner
to complete and return such standard form. 'l"he‘Cotrrt ordered petitioner to correct these defi-

ciencies within thirty days.



- On August 23,2006, the COL'lrt .recei,ved petitioner’s notice of intention to amend to add civil,
rights claims pursu.ant to42U.S.C. § 1983 iﬁ‘addi‘tion to his habeas claims. On that same date, peti-
tioner paid the $350.00 filing fee for such a § 1983 action, but the fee was not reflected on the
docket for th1$ matter due to a docketing error. On August 25, 2006, the Court received an
amended petition filed on the stand’ard § 2254 form, wherein petitioner specifically challenges his -
Octobe; 2,2001 conviction in Cause No. F01‘73;701—TR for aggravated sexual assault of a child, and
also indicates that he seeks to amend his habeas aplplication to seek relief under § 1983. The
..émendec.l' petition raises four claims: | (1) denial of right to trial by jury; (2) conviction obtained by
a urﬂawfully induéed plea; (3) conviction obtained by used of a coercéd-confession; and (4). 'con—
viction obfained by the State’s failure to disclose evidence favorable to him.
On August 28, 2006, the Colur.t denied petitioner’s request to amend this habeas action to
assert §. 1983 claims. Itinformed him that, “[ilf ixe desires to pursue claims i;nder 42US.C. § 1983,
the proper procedure is to commence a separate civil ';1ction by filing a complaint unde~r that statute
with the $350 fling fee for such actions” |
On August 30, 2006, the Court receivéd a moti(:)n for leave to amend wherein petitioner
indicated his desire to supplement this habgas action with claims under 42 ﬁ.S.C. §§ 1983, 1985,
aﬁd 1986, thus transforming this habeas action in large part to a non-habeas, civil action against
nineteen defendams, including Nathaniel Quarterman, the respondent in this habeas action. On
- August 31, 2006, the Court received a motion for preliminary inj'unctiqn and a motion to transfer
documents. |
On September 1, 2006, the Court denied the August 30, 2006 métiop for leave to ame;md.’
On September 25, 2006, it received a “thice of Error 'and Motion for Inquary [sic]” v}hereih
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- petitioner a;'gue'd that he paid 52535 0.00 filing fee anvd‘asl'(ed the Cou;t to conduct an inquiry into
the rr_lissing fee payment.! He further requested that the.Court “make the proper disi:osition,
seve:ing Petitioner’s YC‘iviiI Rights claims, and open a new Civil Action so that ju_stiee may be |
administered properly.” On that same dete, the Court.received “Petitivone'r’stirst Motion forLeave
to Amend Applicatioﬁ” wherein petitioner submits that he filed the instant actioﬁ to obtain habeas
' relief f;em a ﬁnal felony convictionBased upon fer grounds for relief, two o'f which he concedes are.
unexhausted and thus non-actionable in this action.. .He asks for leave to arr.lend. hie petition SQ.thgt
he may pu%sﬁe the folloﬁin’g previously exhéustea ﬁabe_as claims: (1) conviction o‘bAt‘ained by a un-
lawfully induced plea; (2) ineffective assist:ence of counsel duriﬁg plee proceedings; and (3) con- |
v.ic'tienvpbtari'ned by the State’s-bfailure to disciese evidence fax}oréble tohimﬁ v
IL. IN FORMA PAUPERIS
Although petitioner hasmoved to proceed in formé pdﬁpen’s iﬁ this habeés ectioh, he hes not -
submitted the requisite certiﬁcate of inmate t;usf aecount. Nevertheless, by péying.$35.0.00 as a
filing fee for his attemp'tvto transform this BabeaS' acﬁon into a rhixed habeas/civil rights aetion,
‘petitioner 1'.1as paid more than the $5 .00 filing fee for thie habeas action. Consequently, the $5.00
lﬁling fee will be deducted from $3SC.OO ﬁliflg fee,. and pet_it.ioner’s. request to pfoc.eed in forma

pauperis is denied as moot.

! The inquiry revealeda docketing error, which resulted in the fee payment not being reflected on the docket sheet until
September 28, 2006. The fee is docketed as Receipt # DS003457.
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1. FILING FEE AND REQUEST TO SEVER

Petitioner has paid $350.00 in apparent anticipation that the Court would grant his request

.to amend the instant habeas action to iriclude claims filed pursuant to 42 U.S.C. § 1983. The Court,

however, has denied_'such requests to amend. Petitioner now asks that the Court sever his civil .
rights claims into a new civil action so that justice may be administered properly. Justice, however,
does ﬁot necessitate the requested severance. Severance appé ars unnecessary because the Court has
not allowed Iéetiti_oner to aﬁénd his habeas pétitioﬁ so that he may pursue éivﬂ'r{ggts claims in this
action. Moreover, the Court 4can adequately avoid any injustice associated with the overpayment
of the filing fee in this habeas action by directing that the excess fee paymgnf, ie., $345.00, b.e.put

severance.
The Court hereby orders the Clerk of the Court to hold the excess $345.00 for a properly

filed civil action. To the extent that petitioner wishes to proceed with a civil action, he must pay

the _remaiﬁder of the $350.00 filing fee, i.e., $5.00 (with a specific reference to Receipt # DS003457
.t_o alert the Clerk’s Office of the prior payment of $345.0Q) and file a § 1983 action on the standard -
form for such actions within thirty days of the date of the order accepting these findings. If

. petitioner does not wish to proceed with a civil action, he must advise the Clerk of the Court of this

in writing within thirty days of the date of the order accepting these findings. Upon receipt of such:

| notice, the Clerk’s Office shall refund to hitn the prior payment of $345 00,

‘IV. NATURE OF ACTION
Petitioner challenges his October 2, 2001 state conviction in Cause No. F01-73701-TK for
aggrax}'ated sexual assault. Section 2254 specifically governs any challenge to petitioner’s state con-
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, vicf_tion.. 'Petition'er has not shown tflat § 2241 governs His habeas petition. By attemptiné to pro-
ceed under § 2241, petitioner merely seeks to a\./oid the applicable statute éf hmitatiohs and § 22;5.4’3
prohibition on fili-ngvsucc'essive petitions. However, a petitibner may not utiii_zé § 2241 .me'rely to
avoid the various provisions speciﬁ;:ally applicable to § 2254 actioﬁs. See, e.g.; Branich u._Drétke, No.
3:03-CV-2607-H, 2004 WL 187 7798, at *1 (N D Tex. Aug. 20, 2004), accepted by 2004 WL
1960192 (N.D. Tex. Sept. 2,2004). The Cqurt thus considets this action to érise ﬁnder §2254, not
§2241. | '
V. PRIOR FEDERAL HABEAS PETITIONS

Petitioner previou;;iy challengea his October 2, 2001 state conviction in Cause Nos. '3:01—
CV-1901-L and 3:_03—@\_/.—28.96..—1;{. The Court disini#éed the.rfojrme‘r‘ a_ct:.ioﬁ \A;iéhduf.prejqdice for |
petitioner’s failure to e);haust stafe ‘rémedies ahd dismissed the latter ‘;ction. with prejudice bécaus‘e
inetit_iéner had filed it outside the»one—ye.ar period of lifnitations. .The latter action raiseci five claims:
- (.1). his conviction was obtaiﬁed b;r an ﬁnlawful& iﬁduged pléa; (2) ‘his conviction was obtained by |
| the State’s failure.to disclose evidencg favorable to hlm, (3) ineffective assistance of cbﬁﬁsel; @
denial of right éo appeai; and (5) no evidence supports fhe conviction.

Becaﬁse petitioner has filed previous habgas petitio_ns, the Court rpust; determine whether
't;hé instant petition is succéssive Witmn the mearﬁng of 28 USC § 2244 (b).

| VL. SECOND OR SUCCESSIVE APPLICATION

The Antiterrorism ana Effective Deatthé.nal.l‘ty Actof 1996, Pub. L. 104;‘.132, 110 Stia-t. 1214
. (AEDPA) limits the cichrrist'an'ces ur;der which a state prisoner may file a second orl successive
aéplication for habeas relief in federal court. Under Fifth Circuit precedent, “a later petition is
successive when it: 1) raisés. a claim challenging the petitioner’é conviction or sentence that was or
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copld have been raised in an earlier petition; or 2) othem%ée eonstitutes an ablvi.sg of the writ.” Crone
. Cc;ckrezz, 324 1%’.3d 833, 836-37 (Sthv.Cirv. 2003); accord United States v. omzco—Rgmirez, 211F3d
_ 862, 867 (5th Cir. 2000) 2 A petition that is literally se_;:ond or successive, hoWéver, isnota secoﬁd '
or successive applicatién for purposes of AEDPA if the prior dismissal is based on prerﬁaturit_y or lack
of exhaustion. See Slack v McDaniel, 529U.S; 413, 4817 (ZOOd) (de;lining to éonétrué an applicétion
as second or successive Qhen 1t followed a previous dismissal dﬁé toa failufé to exhaust state rem-
eciie‘é) ; .Stewért v. Martinez‘ViZZareal; 523 U.S. 637, 643-46 (19 98) (declinin'gv to construe an appli-
caitior; as secbnd or successive When.@‘t_followed a previéus, diémissal due to p;ematﬁrity, and noting
the simi}aritie; of such dismissal to one based upon a faﬂure to exhaust state} remedies). “To hold
' btﬁéf\%/ise would mean that' a dismissal of a first habeas pétitioﬁ for techﬁicai- i)rrocedurairreasons
would bar the prisoner from evér dbtaiﬁing federal habeas review.”. 523 US at 645.
in this case, .p'etitiémgr Has p#eviou;ly; filed two relevant federal peti‘tiohs. Although the
Courtd'ismissed oné of these pétitio‘ﬁs for lack of V.exhaustion, it dismissed the-othc.zr. petition as
untimely. A dismissal based on untunehness is not the type of procédural d1smlssa1 that Qould make
a later—ﬁled pentlon non-sticcessive. See Villanueva v. Unzted States 346 F. 3d 55, 62 (2d Cir. 2003);
, Altman o, Benik, 337 F.3d 76‘}, 76_6 (Tth Cir. 2003). “[Al] prior untimely petition . . . count[s]
 because a statute of limitations bar is not a curable t_ec:hr.ﬁcal or procedural deficiency but rather

operates as an irremediable defect barring consideration of the petitioner’s substantive claims.”

® Although the Fifth Circuit Court of Appeals decided Orozco-Ramirez in the context of a motion to vacate under 28
U.S.C. § 2255, it also found it appropriate to rely upon cases decided under 28 U.S.C. § 2254 in reaching its decision.
See 211 F.3d at 864 n.4. In the present context, this Court also finds it appropnate to make no distinction between cases
decided under § 2255 and those under § 2254.



- Altm_an; 337 F.3d at 766. Under dro_zco—qui*rez and Crone, petitienet was‘ thefetere reciuired to
'present in his prior action all available clai‘xhs:
“The requirement that all availahle elaims be presented ina ptisbner’s [prior] habeas
petition is consistent not only with the spirit of AEDPA’s restrictions on second and
successive habeas petitions, but also with the preexisting abuse of the writ principle.
The requirement serves the singularly salutary purpose of forcing federal Habeas peti-
~ tioners to think through all potential postfconv1ct1on claims and to consolidate them _
: for a unitary presentat1on to the district court.” |
Orozco-Ramirez, 211 F.3d at 870-71 (quoting Pratt v United States, 129 F.3d 54, 61 (st Cir. 1997)).
| Whether the Court considers the clairh_s raised on the standard § 2254 ferrh er the elaims
raised m the most rec’:ent{pr_oposed. amendment to this habeas actitm, the instant federal petition is
,v v_sucees‘si.ve Within the nteanihg of_ 28 U,S..C‘..§V2244 (b) be(;ause it ra_{ses claims that ﬁetitioner raised
O_r- couid have taised in h1s prior petition that the Coﬁrt found untimely. When a petitioh. is se'cend
or 'sueeessive, the petitibher must seek an ordet from‘ the Fifth Circuit Cotlrt ‘of Appeals thatauth—
orizes th13 Court to COHSldel‘ the petition. See 28 U S. C § 2244 (b) (3) (A) The Flfth Cm:mt “may |
authonze the flhna ofa second or successive apphcat10n only if it determmes that the apphcauon
. 'makes a pnma fac1e showmg that the apphcatlon satlsﬁes the reqmrements of [§ 2244 (b)] " Id. § .
| 2244 (b) (3) (C). Topresent a clahn ina second or 'successive application that was not pres_ented m
‘a prior applicadeh, the application must shew that it is"based on: ) newly cvliscox./ered e\tidehce
- that, if proveh and vtewed in hght of the evidence as a whble, vtrould be saffieient to establish by
- clear and cenvincihg evidence that ho teasonable factfiader woqld’.have found him guitty of the
‘ offens_e; ot (2) anew rtlle of constitutional law, made retroactive tovcases on cellateral teview by the

Supreme Court, that was p.reviously unavailable. Id. § 2244 (b) (2). Before petitioner files his appli-

cation in this Court, a three-judge panel of the Fifth Circuit Court of Appeals must determine



whether the application makes the requ1.51te prima \ facie showmo See ui § 2244 (b)( )(l\) and (B).
The Fifth Cifcuit has not issued an order authorizing the distri;t court to consi-der this successive
application for hvabveas.relielf. Petitionér must obtain such an order before this case is filed.

: Although it is appropriate fof the Court to dismiss the sﬁccessivé § 2254 peti\t.ion withéut
prejudice pehding review -by a three-judge péﬁél of the Fifth Circuit Court of Appeals, it is also
appropriaté in éofne circumstances to transfer .the successive petition to the Fifth Cir_cuit for a deter-
mination of Whethér petitioner sh‘ciuid be allowed to file the sﬁccessive motion in the district court.
| See’ Henderson v. Ha'ro,-282 F3d 86.2;864 (5&1 Cir. 200_2); Inre prs, 127 F.3d 364, 365“ (5th Cir.

1997) (approving the praéticé of ‘transferﬂﬁg a successive petition to the Cir;:uit and eétablishing
procedufgé iﬁ thé Circ-ﬁit; vtvo handle 5{101'1 transfers) . In this instancé, it a’ppeérs ﬁoré abprdpriété to.
dismiss the iﬁstant fedgral petition without preiudice than to transfer it to tﬁ_e Fifth Circuit CQurj:
| of Appegls. Firs.t, suéh_ dismissal will g-i\.fe pétiéoner an opportunity to dxl'éft a motion for author-
ization to raisvé.. the specific claims tﬁat he wantg tp. present in his federal petition — Fhué avoiding
possible .co_nfus;ion due to the vatious attempted amendments in this ﬁétion. Such dismissal also
eiixningfés any ﬁged fora fbrmal ruliﬁg ﬁom this Court on Bis pending motion to-amend. In addi-
tion, by filing this petition to .chalhvange a 200 1v convictioh based upon facfs fhat were known 1oﬁg
ago, péti’tionerv has abused the judiciél prdcess.3 | | |
Bé;ause the petition sought to be ﬁled mthls action is successivve, and because the Fifth

Circuit has not granted petitioner authorization to file a successive petition, the Court should dismiss

* This Court previously dismissed a prior petition as untimely. There is ample reason to believe the instant petition is
likewise untimely. The Court may not, however, consider the timeliness of a successive petition thhout the requisite
pre-approval of the Fifth Circuit Court of Appeals.



the ins';ént ac,tioﬁ without prej udice p.ending review by é thréé«jvudge panel Qf the Fifth éifcuit Court
of Appeals; I the Court dismisses this action as recommended, it should deny all pending mc.)tions.”
| VII. SANCTIONS
As nqted aBove, petitioner has fiied two prior habeas actions felaﬁng to his 2061 aggravated
se-xual assaﬁlt comﬁction .which‘ he .challe_nges herein. 'Petitioner_, furthermore, has a history of
- abusive litigation, as reﬂeétea by his bar to broceeding in,.forma paup'eris-in civil actions by 28 U.S.C.
»_ § 1915 (g} .Inan effé)rt to é_void future unnecessary and abusive filings, the Court thus considef_s the
propriety of sanctions.
The federal courts possess the inherer;f poWer- “to protécf the efficient and orderly admiﬁ—
istrétioh of jlistice.:'a.nd el to corrﬁﬁénd respecvtvfor the court’s c:;rdérs; i Lxdéfﬁéhts, procedurés, and
au.thdrity.” In 're.Sto‘ne, 986 F.Zd 898, 902 (Sth er 1993). Included in such iﬁherent power is “the
* power to levy sanctions in response to abusive litigatioﬁ prédice_sf ’ .Id. Sanctioﬁs may be aépropriﬁfe
vw};ep épfo se 1itiéant -.has avhi.stoty of Submitting multiple frivolous claims. “See Fed. R Civ.P. 11;
Meﬁdozc_z ;). Lyﬁaugh, 989 .F.Zd 1§1, 195-97 (5 th Civ.r..1993). Pro se litigénts have “nc; license to harass |
v othér_s, clog the judicial mac.hmery‘with meritless li;ci‘gagion, and abuse already Qvefldaded court
dockets.” Farguson v. MBank Hbustoﬁ, N.A., 808 F.Zci 358,359 (5th Cir. 1_986) . “The goal of fairly
dispeﬁsiﬁé’j ustice . . . is compromised when the Coqrt is forced to devote its limited resourcesvté thé
processitig of répetitipus and frivolous retjuests_.” Inre Sindram; 498 U.S. 177, 179-80 (1991).
| In view of petitioner’s litigation history, the Court deems it _approéﬁate to admonish or warn
' h1m tﬁat sanctiéns may be imposed; in he files another successix;e habeas petition without ﬁrét ob-
taim'ﬁg authoriza.ttion-fror'n the Fifth Cir;:uit. Not only has petitioner ignored the érohibition against
second or successive pefitions under § 2244 without obtaining Fifth Circuit approval, he has
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attempted to citcumve;mt such prohibit{on l;y bringing ;hg pfeséﬁf action under § 2241. Should he _
persist with his legal manieuvering, he s;hould be monetarily sanctione& and barred from filing any
additional habeas or civil actions in federal_cour.t without first obtainipg permission from the Cour_t..
© VI RECOMMENDATioN 4
.For the foregoing reasons, tiﬁé und‘eréiéned Magistratbe Judge recomxnénds"that tHe»Courtv

DISMISS the instant action without prejudice pending review by a three-judge panel of the Fifth:

‘ Ciricuit Court of Appeals. The Coh_rt should also WARN petitioner that, if he files another suc;

© cessive habeas petition without first obtaining leave from the Fifth Circuit, he will be subject to

sanctions, up to and including monetary sanctions payablé to the Court and being barred from filing

-any additional habeas or civil actions in federal court without first obtaining permission from the -

Court.

SIGNED this. 23rd- day of October, 2006.

Jm«u W,ﬁ//)fﬂo%

IRMA CARRILLO RAMIREZ
UNITED STATES MAGISTRATE JUDGE
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F)

INSTRUCTIONS FOR SERVICE AND .
- NOTICE OF RIGHT TO APPEAL/OBIECT

The United States DlStl‘lCt Clerk shall serve a copy of these ﬁndmgs, conclusions and recom-
mendation on all parties by mailing a copy to each of them. Pursuant to 28 U.S.C. § 636(b) (1), any
party who desires to object to these findirigs, conclusions and recommendation must file and serve
written objections within teni days after being served with a copy.-A party filing objections must spe-

_ cifically identify those findings, conclusions or recommendation to which objections are being made.

The District Court need not consider frivolous, conclusory or general objections. Failure to file writ-

. ten objections to the proposed findings, conclusions and recommendation within ten days after being

served with a copy shall bar the aggrieved party from appealing the factual findings and legal con-
clusions of the Magistrate Judge that are accepted by the District Court, except upon grounds of

plain error. Douglqss v. United Services Auto. Ass'n, 794F.3d 1415, 1428-29 (5th Ci'r_.'1996) (en banc)'.

IRMA CARRILLO RAMI

- UNITED STATES MAGISTRATE JOBPGE
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IN THE UNITED STATES COURT OF APPEALS
£BOR THE FIFTH CIRCUIT

07 No. 06-11299
USDC No. 8:06-CV-1419
ROBERT N SMITHBACK

Petitioner-Appellant

V.

NATHANIEL QUARTERMAN , DIRECTOR, TEXAS DEPARTMENT OF
CRIMINAL JUSTICE, CORRECTIONAL IN STITUTIONS DIVISION

Respondent-Appellee

Appeal from the United States District Court - -
for the Northern District of Texas

ORDER:

Robert N. Smithback, Texas prisoner # 1080109, seeks a certificate of - -

appealability (COA) to appeal the dismissal of his habeas corpus petition as an
unauthorized successive 28 U.S.C. § 2254 petition. Smithback filed his petition
lpursuant to 28 U.S.C. § 2241. His petition challenged his conviction for
aggravated sexual assault of a child under the age of 14, for which he was
sentenced to 45 years of imprisonment. |

Smithback has failed to show that his petition falls under § 2241 rather
than § 2254. See Wadsworth v. Johnson, 235 F. 3d 959, 961 (5th Cir. | 2000).
Smithback argues that the prohibition on ﬁhng second or successive § 2254

petltlons without first obtammg authorization from thls court v1olates the



“ No. 05-11299
- Suspension Clause. Smithback has failed to show that jurists of reason would
find it debatable whether the district court was correct in dismissing his petition

as an unauthorized successive § 2254 petition. Accordingly, his request for a
 COA is DENIED. See Slack v. McDaniel, 529 U.S. 473, 484 (2000).

Mwwm

THOMAS M. REAVLEY
UNITED STATES CIRCUIT JU DGE




