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I INTRODUCTION
A corporate shareholder sought a shareholder list to mail proxy solicitations
- for an annual director election. The corporation required a signed confidentiality
N agf‘eeﬁiént in exchange for'releasin‘g‘the'"'list;” After obtaiiﬁng'and'using the list, the

shareholder later declared the agreement unenforoéable“, 'reﬁised to return or destroy the



list, and invited the corporatron to file su1t The corporation obhged seekmg to establish
that the: shareholder had breached the conﬁdentrahty agreement and thatthe corporatlon
was not obligated to provide the shareholder access to its conﬁdent1a1 information for
two years. | v _ .

After the superior court refused to coht'mue trial or issﬁe ‘vt'ritten rulings on
the shareholder’s two pendmg summary judgment motions — which the court effectively
denied at the start of trial — the shareholder declined to participate in the trial. The court
'proceeded with trial, ruled in favor of the corporation, and denied the shareholder’s
subsequent disqualification motion. -The shareholder appeals.

Because the supenor court did not err in determining the’ shareholder had
materially breached a vahd enforceable contract and did not err or abuse its dlscretron _
in its pretrial decisions or in denying the post-trial dlsquahﬁcatlon motion, we affirm
those aspects of the decision. But because the declaratory relief granted by the superior
court regarding the shareholder’ s statutory right to seek corporate information no longer
pertains to a live controversy, we vacate it as moot without con31der1ng its merits.

I FAC_T-S .AND PROCEEDINGS - -
A. Facts o o |

Rodney Pederson is an Arctic Slope Regional Corporation (ASRC)
shareholder. Pederson, an attorney, has had disputes. with ASRC about both
(1) corporate books and records acoess requests and'(2-)>‘ materials he has sent ASRC
shareholders in proxy solicitations and other mailings. We decided one such dispute
regarding Pederson’s requests toreview certain corporate books and records in Pederson

v. Arctic Slope Regional Corp.!

' 331P.3d 384 (Alaska 2014).
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In late April ! 2013 Pederson requested an: ASRC shareholder list for
soliciting prox1es in that year s annual dlrectors election. He agreed to “complete and
sign ASRC’s standard shareholder address list request » A week later Pederson
submitted the standard request form, statmg ‘thathis’ purpose was “[t]o distribute’a proxy
| sohc1tatlon to selected ASRC shareholders for the 2013 ASRC annual meetmg &
electlon of [d]irectors.” The form included the following prov1s1ons

T understand that I may, at my own expense, use the services
of a third-party mailing house designated by:ASRC who will -
~have access to the shareholder list. I acknowledge that the
information contamed in the list is ASRC proprietary and
+ confidential information, and may not be (i) disclosed or - -
., disseminated by me to any other party or (ii) reproduced (in
' ’physmal or electronic format) or used in any ‘manner by me
++ except for the above stated purpose: :

The form also included the following clause: “I understand that any unauthorized:or
- improperuse of the 'sharehhld-er records, incl-uding"-this list, will, among other things, be
-cause for the'Corporation to deny future records requests I may make . ...”

- ASRC also requlred Pedersontosigna separate confidentiality agreement
which he did in May, approxnnately one month before the 2013 annual election. That
agreement mcluded the followmg prov1srons

[I]n con51derat10n of the Recitals and recerpt of Conﬁdentlal
Information ' and the covenants and conditions herem
contained, the parties agree as follows: '

.. Pederson agrees that the Conﬁdent1al Informat1on

| shall be used solely for the purposes descnbed in the
Inspection Requests. .

Consistent with-the stated purpose in the Inspection
Requests, 1f Pederson chooses to copy any Confidential
Information'in whole or in part, Pederson agrees to return all

“written or electronic copies of the Confidential Information .
on or before June 24, 2013, together with a statement signed

-3- , 7236



©under penalty of perjury-that Pederson has returned all copies
. of the Confidential Information.

The agreement was limited in scope to mformatlon not otherwrse part of the pubhc
domain or available to Pederson on a no_n—conﬁdentlal basis, and it included the
following clause: “Pederson understands that the Company may use any breach of this
Agreement by Pederson as a basis to deny any future inspection requests.”

Pederson created a spreadsheet from the shareholder list and sent the
information to a commercial printing company that mailed his proxy solicitation to
approximately 6,000 _ASR_C shareholders. Pederson did not return the shareholder list
by the deadlinefcom'ained in the confidentiality agreement. In July an ASRC officer sent
Pederson an _email requesting he return any copies of the shareholder list in his
possession and comply with all other terms of the confidentiality agreement. Pederson
- did not respond. | |

~ In October, after submitting another request to inspect and copy ASRC’s
shareholder list, Pederson sent ASRC’s counsel an email asserting that he had spent
“about 100 hours inputtin‘g. the hard copy of the. earlier shareholder list into his
- spreadsheet and stating:

[T]he electronic version ASRC forced me to produce on my .
own [is] my work product, and not the “property” of ASRC. -
I am reasonable though, and may be willing to negotiate a
reasonable rate for the work to convert the list, if they want
my work product as opposed to what they provided me.

In another email sent the same day Pederson asserted he had never been “provided a
legible copy of the ‘agreement’ ... so0 I could not comply with ‘terms’ that I was not
aware of. Further, it was made clear . . . that I would not be-allowed to inspect the list
unless I first 51gned the agreement’ in the exact form that ASRC demanded.” He

continued, “ASRC was well -aware that annual meeting time constraints made it
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impossible for me to obj ect ‘to the highly unreasonable terms . . . orto file a court action

to compel production.” Pederson asserted for the first time that many addresses were

unreadable or i'ntentionallyl misprinted to sabotage his mailing, and he threatened suit.
~“In‘November lPederSOn\sent ASRC’s counsel another email, stating:

-[IJf your client thinks they are in such a great positien . -
_ regarding the “agreement” they forced me to sign to get the
addresses to distribute my proxies, ‘then why don’t they Just
sue me? Lets [sic] have a judge decide if the agreement is
. enforceable under the circumstances under which my
. 51gnature was obtained. |

R In sprmg 2014 ‘Pederson used the information to distribute a proxy
“sohcrtatlon to ASRC shareholders for the 2014 annual director election: Pederson
::returned a paper copy of the shareholder list to ASRC in 2015, but never returned any
| 'electromc mformat1on he had created
| B. Proceedmgs

o ASRC brought siiit in March 20 14 prrmarrly seekmg (1) a détermination
 that Pederson had breached the conﬁdentlahty agreement (2) mJunctlve relief for the
| return of 1ts conﬁdentral mformatlon ‘and (3) declaratory judgment that ASRC was not
obl1gated to provrde Pederson access to its confidential information for two years The
superior court issued a routine pretrial order in May, sétting the deadline for dlsposrtwe
motions in late June 201 5 a trlal callin early September 2015, and trial in the middle of

| that month | "
| | Pederson ﬁled a summary Judgment motion in February 2015. He argued
that there was “no actual controversy or hatm” for the court to decide, and that ASRC
| had no afﬁrmatlve right o seek declaratory Judgment 'ASRC filed an opposition the
| vfollowmg month pomtmg to what it contended were a number of factual disputes barring

summary Judgment In June Pederson was elected as an ASRC drrector Late in
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‘August;-a ‘week before the trial call and well beyond the-’June.:'vdispositi-ve} motion
deadline, Pederson filed a second summary-judgment-motion. .. He argued that
“Pederson’s [recent] election to the Board of Directors of the Plaintiff ASRC and:his
return of the ‘corifidential’ shareholder list to ASRC render{ed] this-action moot.” This
argument referenced Pederson’s recent return of the paper copy ofthe ASRC shareholder
list; Pederson also stated that he had desl,troyed all eléctronic-and disc copies of the
shareholder information.

Pederson attended the early September'trial call telephonically; ASRC’s
ccounsel attended in person. ASRC requested “discovery speciﬁoally 'on and limited to
the representations made in support of Mr. Pederson snew [summary Judgment] motron
We can then . . decide how to respond . . ¢ The court later restated thls request to
ensure Pederson understood it: “[ASRC’s counsel] is saymg he wants an opportumty to

do some discovery to find out whether all these thmgs are true .. And I’'m not
speaking for him, but it sounds like the only way there’s some possibility this might
. resolve is if they can verlfy all this mformatmn ” The court confirmed Pederson had
~heard and-understood the request, repeatmg “[s]o that sounds like do a depos1t10n and

get all their information, . . . they want to make sure that you have the time and ability
_ to do this.”. After Pederson confirmed he had no objectlon he court set a deadlme for
. ASRC’s reply and rescheduled trial for mrd-November __ .

About two weeks later Pederson ﬁled amotion “request[mg] that the court
[deny] ASRC’s request to re-open discovery [to] depose Pederson prior to opposmg
Pederson’s Second Motion for Summary Judgment.” Pederson asserted he had not
agreed to re-open discovery at the trial call, he had “heard no request ora mot1on to
. reopen dlscovery,” he “certainly was NOT asked or properly given an opportumty to
oppose the request,” and he “learned a long time ago not to agree to anythmg that ASRC

requests.”
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- = At the end of Séptember the superior court stayed Pederson’s first summary
judgment motion because it his second summary judgment motion he asserted the case
was moot. Pederson moved for reconsideration of the stay less than two weeks later.
Pederson continued refusing-' to .be‘ deposed, and ASRC requested a- scheduling
conference for the end of dctober. Pederson did not attend that scheduling conference,
later explaining he had fallen behind in checking his mail. At the conference ASRC
repreésented ‘to the court that Pederson had continued to stymie its efforts to take his
deposition; the court reviewed the trial-call transcript and confirmed its understanding
‘that Pederson had agreed to the discovery. The court gave ASRC the option of moving
to compel discovery or prc;ceeding to-trial as planned. | -

- Inearly Novémber ASRC requested to proceed with trial as scheduled and
“thé court soordered. Six days before trial Pederson requested the trial date be continued;
“he argued that the court should rule on his two summary judgment motions a.nd that the

parties should be granted: time to consider and respond to those rulings before trial
commeticed.

On the first! trial day Pederson again raised his continuance request,
~ objecting to trial 'procee’difng before the court ruled on the. pending summary judgment
motions: The court denie%d"the continuance, rejecting Pederson’s argument that he had
not-agreed to-discovery- afthe earlier trial call. The court noted that the case had been
“yeady for trial since Seﬁte"mbe’r and that “there -are facts in dispute and summary
~ judgment would have been denied anyway, frankly.” Pederson objected to the court’s
rulings, informing the court that he was “going to decline to participate in the trial,”
although he did not “see any reason why [ASRC’s counsel] can’t put on his. case.”
Despite the court verbally instructing Pederson to remain as a party and witness,

Pederson left the courtroom, and the trial continued without him.
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" ‘After'the first day of trial the court- emailed Pederson an ordef giving him
. “an opportunity to present evidence,” which Pederson allegedly did not receive until
after trial had concluded. ASRC ﬁled an affidavit on the second day of trial stating it had
a coutier deliver the ‘order to Pederson’s residence following the first day of trial; when
1o one answered, the courier posted the order on the door. -Trial continued that day, and
ASRC concliided the presentation of its case.

- "Over the next monith Pederson filed a number of post-trial motions. He
requested reconsideration of the continuance denial and of the-order providing an
‘opportunity to present evidence, requested that the court rule on his summary judgment
motions, and sought disqualification of the superior court judge adjudi-caﬁngi-theease.
" The court denied all of Pedérson’s post-trial motions; in the order denying Pederson’s

request to rule on his -summary judgment motions, the court found that it had denied
“thosé motions ‘at trial on factual grounds. ‘The order denying disqualification was
reviewed and affirmed by another superior court judge. . - - A
The court issued its fmdings of fact and conclusions of law in March 2016..
“The court ruled that the confidentiality agreement was avalid, enforceable contract and
" Pederson had materially breached it; that ASRC was entitled to declaratory judgments
- that Pédeérson had “offered for sale a list of shareholders™ (by referring to-negotations for
" a “reasonable rate” for his “work product” in making the spreadsheets) and “improperly
. used” the shareholder list (by using it for the 2014 director elections in addition to the
2013 ‘elections) as those terms are employed in AS 10.06.430(c); and that ASRC was
entitled to- injunctive relief regarding the confidential information in Pederson’s
- possession, as well as costs and attorney’s fees.

Pederson appeals.

8- 7236



"III. STANDARD OF REVIEW

- “We review procedural decisions of the superior court for an abuse of
d1scret1on 2 “D1scovery ruhngs are also reviewed for abuse of d1scretlon ”3

“Contract mterpretatlon is a question of law subJect to de novo review.

When applymg the de novo ' standard of review, we apply our mdependent judgment to

‘questlons of law adoptmg the rule of law most persuaswe in l1ght of precedent reason,

| and pohcy > 4 We hkew1$e review the mterpretatmn of statutes de novo

“A Judge s de01s1on that he is actually capable of conductmg a fair tial is

rev1ewed for abuse of dlscret1on The separate quest1on whether a Judge s part1<:1pat10n

"m a case would lead reasonable people to quest1on his ab111ty to be fa1r isa questlon of

law rev1ewed de novo

. 2 |

Wzlloya V. State Dep t of Corr 53 P. 3d 1 1 15 1119 (Alaska 2002) (c1t1ng

'Dougan v, Aurora Elec Inc 50P. 3d 789, 793 (Alaska 2002)).

‘3 v_ Id (c1t1ng Chrzstensen V. NCH Corp 956 P 2d 468 473 (Alaska 1998))
4

Conocothllzps Alaska Inc V. Wzllzams Alaska Petroleum Inc 322P 3d

1 14 ‘122 (Alaska 2014) (footnote omitted) (first citing Villars v. Villars, 277 P.3d 763,
768 (Alaska 2012); then quoting Russell ex rel. JN. v. Vzrg—ln 258 P.3d 795,-802

(Alaska 2011)).

L.D.G., Inc.v. Brown,211P.3d 1110, 1118 (Alaska 2009) (01tmgAlaskans

1 v. For Eﬂ‘ czent Gov t, Inc. v. Knowles 91 P. 3d 273,275 (Alaska 2004))

L& Heber V. Heber 330 P 3d 926, 934 (Alaska 2014) (footnote om1tted) (ﬁrst

c1t1ng Hymes V. DeRamus 222 P.3d 874, 880 (Alaska 2010); Phillips v. State, 271 P3d

457,459 (Alaska App. 2012); then citing Griswold v. Homer City Council, 310 P.3d:938,
941 (Alaska 2013); Phillips, 271 P.3d at 468).
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IV. DISCUSSION

"The Superior Court Did Not Abuse Its Discretion: By Re-opening
Dlscovery After Pederson’s Late-Filed Summary Judgment Motlon

_ Pederson argues the superior court erred by “grant[mg] the PlamufPs oral
motion to.re-open dlscovery, long after d1scovery had closed ” Pederson s pr1mary
argument is that he had not “heard a motion being made, much less agreed’ toit.” But
the heaﬁng transcript provides clear evidence supporting the superior court’s ruling.to
_the contrary The court ensured Pederson could hear and understand the proceedmgs
throughout the hearmg, because Pederson part1c1pated telephomcally When ASRC
requested the opportumty to conduct d1scovery regarding the recently ﬁled second

| summary judgment motion, the court expressly repeated to Pederson that ASRC s
counsel was “saying he wants an opportumty to do some discovery to find out whether
all these things are true.” Moments later the court again confirmed Pederson could hear
and asked if ASRC’s proposal worked for him. Pederson responded afﬁrmatively.

It is unclear from Pederson’s briefing what harm he alleges resulted from
the dec151on tore-open dlscovery in this limited fashion. Additional discovery obviously

" was necessary ‘Pederson filed 2 summary judgment motion well aﬂer the deadhne for

dlspos1t1ve motions and about two weeks before the scheduled trial date, clalmmg events

‘ aﬁer the close of dlscovery had rendered the case moot. Because that claim depended

:; in part: on Pederson s own assert1ons about the return or destruction of his copres of

" ASRC’s shareholder list, in all forms, ASRC’s counsel asked for “d1scoveryvspe01ﬁcally

on and limited to the representations made in support of” Pederson’s motion.. The court

" ‘:'granted that request because “1t sounds like the only way there’s some p0351b111ty this

mlght resolve is if they can verify all this mformat1on ” But Pederson refused to prov1de
the requu'ed deposmon and the court accordmgly denied the summary Judgment motions

on the ground that facts remained in dispute.
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" Pederson seems to argue he was prejudiced because ASRC never had to
respond to his second summary judgment rﬁotion-as-a‘ consequence of the discovery
issue. But the motion was denied on the ground that facts remained in dispute;- the
requested deposition could!only have helped resolve those disputed facts. The court
would have been well Wlthm its discretion to strike'the summary judgment motion as
untimely;’ it-did not abuse its discretion by re-opening discovery and delaying the trial
— with Pederson’s initial'a;greement-—-' when the purpose was to facilitate its ability to
‘rule on Pederson’s late-filed summary judgment motion and potentially resolve the
‘litigation in Pederson’s favor. As discussed below, Pederson’s later disagreement with
this decision and refusal to cooperate with discovery led directly to the denial of his
summary judg‘ment motion.

" 'B:  The Superior Court Did Not Abuse Its Discretion By Denying
Pederson’s Summary Judgment Motions At The Beginning Of Trial.

‘Pederson argues it was not “proper for the court to proceed to tnal w1thout
first ruhng on [his] [first] Motion for Summary Judgment,” which he contends would
_have “narrow{ed] the issues prior to trial.” Related to this argument, Pederson clauns the
court erred by “rely[ing] ujpon and us[ing]j the suppolsed ‘agreement’ by [Pedefs_on] to
 reopen discovery as justification for dénying Pederson the benefit of his factug.l and 1ega1
.arguments. presented in hls two Motions for Summary Judgment.” | He asserts the

superior court ‘disposedé’ of [his] motions for summary judgment by finding thkatvhe
‘agreed’ to reopening of discovery” and imposed “the extreme sanction of completely
eliminating, wiping out his motions for summary judgment and the evidence and legal
arguments provided in them from Pederson’s defense.” But Pederson misconstrues the

function and effect of a summary judgmeﬁt motion.

R

2007).

- See Prentzel v. State, Dep’t of Pub. Safety, 169 P.3d 573, 593 (Alaska

-11- 7236



- Pederson argues that “[i]t is common practice in Alaska courts for summary
judgment orders to rule on numerous legal and factual issues prior to trial or to resolve
cases completely. The orders routinely dispose of the legal or factual issues decided and
only those remaining are specified and the trial is conducted-accordingly.” But courts
do not decide factual issues:on suminary judgment; they “ascertain what material facts-
-exist without substantial controversy -and what material facts are actually- and-in good
faith controverted.”® After Pederson’s second summary judgment motion the superior
-court could not“practicabl[y] ascertain what material facts exist[ed] without substantial

_controversy”” because Pederson refused to-submit to a deposition that might establish

that consensus.

The court did not fail to consider Pederson’s summary judgment motions,

‘nor: d1d it dispose of them as a sanction for the discovery issue. At the start of trial the

court stated it had stayed Pedérson’s first motion at the September status conference

“because there was no reason to go forward to have any further discussion or argument

‘ or rulmg on the first motion for summary Judgment on legal issues because [Pederson’s
' second motlon for summary Judgment] deemed it was moot.” The court then explained:

| “The case has been ready ‘for trial since September and there are facts in- dispute ‘and
o summary Judgment would have been denied anyway, frankly By denying Pederson’s

* continuance motion and proceedmg to tnal any amblgulty in the ruling shiould have been

‘made clear.!® Finally, ina post-tnal order denymg Pederson’s post—trlal motion for

8 AlaskaR. Civ.P. 56(d); see also AlaskaR. Civ. P. 56(c) (“There fust also

- be served and filed with each-motion a memorandum showing that there is no genuine
issue as to any material fact . . ..’ (emphas1s added)). |

? Alaska R. Civ. P. 56(d).

10

See Bridges v. Banner Health, 201 P.3d 484, 493 (Alaska 2008) (quoting
v (continued...)
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~decisions -on - his summary judgment motions, the court “floulnd it [had] denied
Pederson s [summary Judgment] motions at trial on factual grounds:”"
- Thus it is clear that the court considered the summary judgment motions
Before'tfiai, determined thai genuine issues of fact were dlsputed, and reserved for trial

the opportunity for the parties to resolve those disputes in their favor. The superior court

did not abuse its discretion in handlirig Pederson’s summary judgment motions, nor did
it eliminate or otherwise 'deny Pederson the legal defehSet-‘eontained in those motions.
Pederson had the opportumty to present those defenses at trial, but he chose not to do so.
| To the extent Pederson asks us to review| the denials of his summary

‘ Judgment motions, our case  {aw is clear that “post-trial rev1ew of orders denying motions
for summary judgment — at least when the ‘motions are demed on the basis that there
‘are genume issues of materlal fact’ ” — is precluded.”? In short, “the order becomes

unreviewable after a trial on the merits.”® Accordingly, the superior court’s denials of

" Pederson’s summary judgment motions on “factual grounds” are unreviewable.

10 (.. contmued)

Brandon v. Corr. Corp. of Am., 28 P.3d 269, 274 (Alaska 2001)) (“[A] ruling on one
motion is an implicit denial of another contradictory pending motion.”).

11

_ ~ SeeDel Rosarzo v. Clare,378P.3d 380 383-84 (Alaska 2016) (notmg “the
court that entered the orlgmal order is in the best position to interpret its own order” and
holding we review court’s “interpretation of its own order for abuse of dlscretlon”)

Larson v. Benedzktsson 152 P.3d 1159, 1169 (Alaska 2007) (quoting
B Ondrusek V. Murphy, 120 P. 3d 1053, 1056 n.2 (Alaska 2005)).

13 Seeid. .
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""" €. - The Superior Court Did Not Abuse Its Discretion By Proceeding With
Trial After Pederson Chose To Leave

. Pederson argues that “[i]t was error and an abuse of discretion to proceed
: w1th trial” and allow ASRC to present its case, witnesses, and “arguments with no
“opportunity for [Pederson] to cross examme the witnesses or obJect to the pr_esentation
-of evidence or arguments; basically to allow one side to present 1ts case w1th no defense
or opportunity for the other side to present a case.” But the superior court prov1ded
Pederson an opportunity to present his case at trial. Pederson voluntanly, on his own
initiative, and against the court’ s advice “decline[d] to participate in the trial.” He stated
‘before leaving the courtroom that he did not “see any reason vwhy [ASRC’AS counsel]
can’t put on his case.” , o _ -
- Pederson Justlﬁes his decisionnotto part101pate on the ground that the court
: _nnproperly proceeded to trial without deciding his summary Judgment motlons But as
explained above, the court did not abuse its dlscretlon in handling Pederson s summary
judgment motions. And it is not an abuse of discretion to proceed with trial when a party
voluntarily is not present.!* The superior court did not abuse its discretion by proceedmg

“with trial after Pederson chose to depart.

M we note that a court may go so far as to enter default agamst a non-

partlclpatmg party. Alaska R. Civ. P. 55(c)(1) (“[T]f the party : fails to appear for trlal
the court may proceed ex parte upon any motion for default or default judgment.”); see
also Snyder v. Am. Legion Spenard Post No. 28, 119 P.3d 996, 1001-02 (Alaska 2005)
(“Entry of default would: unquestionably have been proper [where defendant did not
appear for trial], for the “fails to appear for trial’ language of the rule was speclﬁcally
designed to end . . . uncertainty as to a trial court’s power in cases like this.”).
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D.  The Superior Court Did Not Err By Determining Pederson Had
Materially Breached A Valid, Enforceable Contract. '

1. Pederson received valuable consideration.

| After trial the superlor court ruled that the conﬁdentlahty agreement was
“a valld enforceable contract ” Pederson argues on appeal that “ASRC gave nothmg,
in return for Pederson s 31gnature that he was not already entrtled to receive, pursuant
to [AS 10 06. 430] and that ASRC was [not] already required to provide. Absolutely
_nothmg was glven in consrderatlon 15 The conﬁdentlahty agreement stated that
Pederson s recelpt of the requested mformatron was consrderatlon for his assent to the
agreement’s terms. Although thrs consrderatlon appears to be facrally valid, Pederson
argues that “as amatter of law ASRC did nothave a rrght to” condltlon his receipt of the
mformatlon on his assent to the conﬁdentlahty agreement makmg the agreement an
| mvahd form of cons1deratron
Alaska Statute 10.06.430 entitles Pederson tothe mformatron he requested
~ and received. Butin Pederson v. Aretic Slope Regzonal Corp. we made clear the right
to that information is not absolute when we held “a corporation may unilaterally demand
areasonable confidentiality agreement because there is no indication that AS 10.06.430

prohibits such a demand.”;16 We explained: “If the shareholder refuses to sign sucha .
| confidentiality agreement, the corporation may then refuse to release confidential

information and either institute a declaratory action seeking a court order containing

B See AS 10. 06 430(a)-(b) (requiring a corporation to maintain “a record of

its shareholders, contalmng the names and addresses of all shareholders and the number

and class of the shares héld by each” and to allow shareholders to inspect and-make
coples of that record)

6 331 P.3d 384, 402 n.54 (Alaska 2014).
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téasonable’ confidentiality ‘protections or await the shareholder’s exercise “of legal
options.”"’ I ' | B | -
| Regardless whether ASRC would have succeeded in such an action, it had
a r1ght to “challenge the mspectablhty of the mfonnat1on” or seek in courta “reasonable
protect1ve order[] safegua.rdmg the use and dlssemmatlon of sensitive mformatlon 0
ensure that the mformatlon to which a shareholder has a nght is used only for the
'shareholder s proper purpose and does not do damage to the company »18 Forbeanng
ivfrom exerclsmg those optlons and de11ver1ng the requested mformatlon constltute
.bargamed-for performance and valuable consrderatlon
v‘ 2, T he agreement lS not unenforceable as a matter of law -
Pederson also asks us to conclude that the conﬁdentlahty agreement Was
1mproper because (1) the requested iniformation was not confidential; (2) the agreement _
- was overly restnctwe and (3) the leg1slat1ve history ‘relied upon for the

| Pederson holdmg authorlzmg a conﬁdentrahty agreement does not apply to requests for

: the shareholder list.

EETA

" Id. at402 (footnote omltted) (c1t1ng Bank of Heﬂzn V. lees 3 18 So! 2d 697,
- 699-(Ala: 1975))

‘B 14 at 40001 (citing SA WILLIAM MEADE FLETCHER, FLETCHER
CYCLOPEDIA OF THE LAW OF CORPORATIONS §§ 2220, 2255, at 286, 449 (2012); MODEL
BUSINESS CORPORATIONS ACT § 16.04(d); Pershing Square, L.P. v. Ceridian Corp., 923
A.2d 810, 820 (Del. Ch. 2007)).

v See RESTATEMENT (SECOND) OF CONTRACTS . § 71 (AM. LAW INST. 1981)

(“The performance may consist of . . . a forbearance . .); of. id. at § 73 (“Performance
of a legal duty owed-to-a:promisor:which is neither doub#ul nor the subject.of honest
dispute is not consideration; but a similar performance is consideration if it differs from
what was required by the duty in a way wh1ch reflects more than a pretense of bargain.”
(emphasis added)) '
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~a.  The superior court’s finding that the requested
mformatron was confidentlal is not clearly erroneous.

, The superior court found that “[m]amtalnmg the conﬁdentlahty of the
Conﬁdentlal Information 1s important to ASRC and its shareholders,” and in support
01ted trial testimony to that: effect by ASRC officers and employees. The court further
found that Pederson had agreed the requested information was confidential, citing not :
only the conﬁdentlahty agreement itself — in which Pederson agreed the mformatron
was confidential and he would mamtam its oonﬁdentlahty — but also the initial request

| for shareholder access that Pederson voluntarily submitted. Inhis request form Pederson
“acknowledge[d] that the mformatlon contamed in the list is ASRC propnetary and
‘confidential information.” : And, in direct contradrctlon of hlS argument that the
information should not be; cons1dered confidential, Pederson states on appeal that he
“should . . . be held to the ‘requirements and terms of the standard Request for
vShareholder Addresses form that he signed.” Pederson points to no evidence
contradicting the court’s. ﬁndmg that the 1nformat10n was conﬁdentlal |
Pederson contends the information is not confidential as a matter of law
because “AS 10.06.413 provides shareholders with nearly unfettered access to the
shareholder list” and_.“thls [clourt made it apparent [in Pederson] that when another
_statute or regulation estabéli_shes a clear right to records or information, a corporation
cannot claim that those: records are confidential for purposes | of demanding a
confidentiality agreement? prior to allowing inspection.” But this is‘an overbroad
interpretation of our holdmg | | |
In Pederson we stated that “[i]n particular, it would be difficult for the
Corporation to argue that it has a confidentiality interest in the compensation it pays to -

its five most highly compensated officials in lighit of the mandatory disclosure
, K

§
b
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requlrements of the pertinent state regulation.”® The referenced regulation required that
Alaska Natrve Claims Settlement Act" corporatrons include in all proxy solicitations a
‘statement detalllng executlve remuneration durlng the precedmg fiscal year.?2 That
requ1rement has’ nnportant differences from AS 10.06.413. A written staternent of five
: employees remuneration mailed to all shareholders in effect makesthat information
'pubhc In contrast, although AS 10.06.413 requires corporatrons t0 make a shareholder
list available for shareholder mspectlon at corporate offices for 20 days pnor ‘to
shareholder meetings, the statiite says nothmg about giving sharehiolders copies of the
shareholder list. Instead shareholders seeking copies of the list muist submit sharéholder
requests under AS 10 06.430. 'And in Pederson we made clear that under AS 10 106430
“a corporatron may request a conﬁdent1ahty agreement asa prerequlslte to dlstrlbutlng
otherw1se-1nspectable documents.”™ When copres of the shareholder list are distribiited
on a by-request basis only after receipt of shareholder requests containing conﬁdenuahty
clauses — which Pederson concedes are approprlate — that information does not enter
the pubhc domain like an annual statemerit of executive remuneration’ ‘mailed to all
shareholders Pederson’s argument that as a matter of law the shareholder list could not
'tbe conﬁdentral fails. |
L b. The agreeme'nt was not overly restrictive.

PederSOnneXt argues the agreéement was “overly restrictive and would have

prevented[hlm] from making use of the list efficiently and effectively fot'his intended

20 331 P.3d at 403 (citing 3 Alaska Administrative Code (AAC)

" 08. 345(b)(2)(A) (2014)).
| M See43US.C. §§ 161601-29 @,
B 3 AAC 08.345(b)(3)(A).

3 331 P.3dat387.
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‘purpose.” This argument relies on our Pederson holding that a confidentiality agreement
may ‘be appropriate if “it é(l) reasonably defines the scope of what is bonﬁdential
information subject to the agreement and (2) contains confidentiality provisions that are
not unreasonably restrictive in light-of the shareholder’s proper purpose and the‘
corporation’s legitimate confidentiality concerns.” This argument also fails.
Pederson’s professed purpose in requesting the information was “Itlo
distribute a proxy solicitation to selected ASRC shareholders for the 2013 ASRC annual
meeting' & election’ of [d]irectors.” But Pederson indisputably accomplished that
purpose, because the confidentiality agreement permitted him to make an electronic
spreadsheet to distribute his solicitation. ASRC brought suit for breach not because of
- Pederson’s use, but because he refused to comply with his agreement to return all copies
of the information. To the extent Pederson argues that the agreement. unreasonably
restricted him from relying on others to help generate a spreadsheet containing the
~information, he also asserted to the superior court that he never accepted any offered
assistance, so help apparently was not necessary for him to accomplish his purpose. And
-although\ he argues that “[t]he agreement prohibited showing the list to anyone, which
- was impossible given that the printer had to have access,” the agreement in fact permitted
him to-use a specific printing company that had a confidentiality agreement with ASRC.
Pederson also argues that “[tlhe agreement attempted to classify
information that should not have been considered confidential to shareholders and is
generally freely made available for Pederson’s intended purpose,” apparently inreliance
on our Pederson holding that “it is unreasonable to designate as confidential all
information subject to an inspection request without differentiating between confidential

and non-confidential ‘poxz'tions of the requested information or explaining why the

24 Id at 402.
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corpdration has good cause to believe that all of the information sought is confidential.”®
But in Pederson “the proffered confidentiality agreements purported tosubject ‘[a] 11-of
the iiformation to be released to the terms-of the confidentiality agreement; without any
“attempt to differentiate between confidential and non-confidential information.” The
confidentiality égreeme’nt here explicitly exempted from its restrictions any information
that was or became “part of the public domain other than as a result of disclosure by
[Pederson] or his agents,” any information Pederson could show was otherwise available
‘to hith 'on a non-confidential basis, and any information Pederson received from a third
party ofi a non—conﬁd’entiél'ba'sis, “provided that [Pederson], after reasonable inquiry,
ha[d]“no reason to believe that the third party [was] otherwise prohibited from
“transmitting the information to [him].”¥ Contrary to Pederson’s assertions, ‘the
agréement did not “attempt(] to classify information that should not have been v
considered confidential to:shareholders and is . . . freely available.”
" Finally, Pederson argues that “[t]he most onerous and patently unreasonable
provision was that if [he] ‘violated’ any of the terms, ASRC could deny any future
" requests.” Pederson affirmatively asserts that the standard shareholder request form —
“which'he 'leut_itarﬂy submitted when ixﬁtially-making his request — is appropriate and
that he should be bound by its strictures. Yet that request form contains virtually-all' of
* thie clauses he‘contends are urireasonable in the confidentiality agreement, including the

" enforcement clause: “T understand that any unauthorized :or improper use of the

. d

%6 Jd (alteration in original).
2 " ‘Had Pederson participated at trial perhaps he could have demoiistrated that
any copies he kept contained only information already available to him on a non-
confidential basis. But he elected not to present a case at trial, so we cannot on that basis
rule in his favor. '
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shareholder records, including this list, will, among other things, be cause for t_he
Corporation to deny future records requests . . . .” | .
Although such relief initially was sought in the complamt ASRC did not
'obtain any prospective judicial relief against Pederson based on the contract provision.
ASRC-obtained judgment that Pederson had. materially breached the confidentiality
agreement, injunctive reliefrequiring Pederson toreturn shareholder list documents, and
declaratory judgment that Pederson had “offered for sale a list of shareholders” and
“impiroperly used” the shareholder list as those terms are employed in AS 10.06.430.%
We do notknow whether ASRC will seek to enforce its*ﬁutative contract remedy despite
the shareholder rights established in AS 10.06.430. ASRC did not seek a declaratory
judgmentthat, based on Pederson’s breach of the confidentiality agreement, ASRC could
deny -any further records requests under AS 10.06.430. If Pederson makes a further
- AS 10:06.430 records request, ASRC will have the options set outin Pederson: “either
institute'a declaratory action seeking a court order containing reasonable confidentiality
protections‘or await the shareholder’s exercise of legal options.””

c. ‘The Pederson holding is not dependent on legislative
hlstory

| Pederson argues the legislative hlstory that “this [c]ourt rehed upon in
Pederson for authonzmg the rlght to a conﬁdent1a11ty agreement in the books and
. records of account context” does not apply to requests for the shareholder list. Pederson

refers to a Pederson footnote stating, in reference to reasonable confidentiality

28

See AS 10.06.430(c) (providing “a defense to an action for penalties”
brought for denying shareholder access to books and records if the person suing has in
. the préceding two years “offered for sale a list of shareholders” or “improperly used
information secured through a prior examination of the . . . record of shareholders”).

% Pederson, 331 P.3d at 402 (footnote omitted) (citing Bank of "'Heﬂz;n V.
Miles, 318 S0.2d 697, 699 (Ala. 1975)).
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agreements, “the legislative history indicates that the legislature may have intended-to
give corporations just such a tool.”* Regardless of the merits of Pederson’s analysis:of
'jthe legislatiVe history’s distinction between shareholder lists and books and records of
account, -our holding in Pederson was not dependent on that history. We: instead
concluded “that a corporation may ‘unilaterally demand a reasonable-confidentiality
‘agreement because there is no indication that AS 10.06.430-prohibits sucha demand.”’!
There is no suggestion in Pederson that confidentiality agreements- should not be
" available when the request is for a shareholder list.
3.  Pederson failed to establish affirmative defensesat trial. .-

Throughdut Pederson’s appeal briefs he raises arguments pertaining to
" affirmative defenses against contract enforceability, such-as duress, unconscionability,
" fraud, and impossibility, as well as to ASRC’s alleged. breach of the agreement.  He
-argues, for instance: “the ‘agreement’ . . . was certainly not the result of fair and armis-
‘fength negoﬁa’ﬁons ... “Péderson was forced to sign the ‘agreement’-because he would
not have been allowed 16 inspect and copy the list unlesshe:signed”; “[tJhe agreement
- Gontaitied térms that Pedérson could not reasonably comply with to accomplish his
purpose”' and “[t]he list provided . was so darkened grey in the background . . . that
lPederson s coples were nearly unreadable ..ASRChadan obligaﬁon under the statute
| ”to prov1de a hst usable for Pederson’s purpose and mtentlonally failed to do so |

.' ASRC responds that “the trial record contains 710 evzdence to support any
of these assertlons” and that Pederson points to none; it contends “the court’s fmdmgs

and the admitted evidence directly contradict them.” (Empha515 m orlgmal) The

30

Id. at 402 n.54 (citing Leglslatlve Counsel, Sectional Ana1y51s of Proposed
Code Revision Bills Revising the Corporations Code, 15th Leg., st Sess. at 88 (May 7,
1987)).

3 Id.
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superior court found Pederson received and signed a legible copy of the confidentiality
agreement without proposing any changes to it, received a legible copy of the requested
information, used that information for his stated purpose, and, as ASRC summarizes on
appeal, found “that only after receiving those benefits did [Pederson] make a:post hoc
claim that the agreement was somehow invalid.” The superior court’s conclusion that
“[t]he [a]gteement is a valid, enforceable contract” is supported by evidence presented
at trial. Pederson points to no evidence-supporting his allegations, and we will not
entertain’ his fact-based claims that the agreement is unenforceable when he chose to
walk out of the courtroom rather than attempt to establish those facts at trial.

E." - Whether ASRC Is Entitled To An AS 10.06.430(c) Defense In An
Action For Penalties Is Moot.

In its complamt ASRC requested declaratory judgment that under
AS 10.06.430 it was “not requlred to provide Pederson with access to its shareholder
records” as a consequence of his breach of the confidentiality agreement. But at trial
ASRC sought more spec1ﬁc declaratory relief, that Pederson had “offered for sale” and
“improperly used” the shareholder list he received as those terms are used in

AS 10.06.430(c).3* The superior court granted ASRC the requested relief, finding—and

32 The statute provides:
An officer or agent who, or a corporation that, refuses to
allow a shareholder, or the agent or attorney of the
shareholder, to examine and make copies from its books and
records of account, minutes, and record of shareholders, for
a proper purpose, is liable to the shareholder for a penalty in
‘the amount of 10 percent of the value of the shares owned by
the shareholder or $5,000, whichever is greater, in addition
- to other damages or remedy given the shareholder by law. It
_ is a defense to an action for penalties under this section that
the person suing has within two years sold or offered for sale

(contmued 2)
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entéring declaratory judgment — that Pederson “ ‘improperly used’ the Confidential
Information in spring2014 for purposes other than those he agreed to in the Agreement,”
and* “offered for sale a list of shareholders’ of ASRC” as those terms. are used in
“AS 10.06.430(c). ~ - -
The parties present countervailing arguments regarding the validity of the
court’s rulings. But these issues are moot.* Pederson’s “offer(] for sale” email was sent
“in October 2013, more than two years before the court’s decision was issued, at which
point’it could no longer provide ASRC a defense to am action for penalties under
AS 10.06.430(c). The spring 2014 proxy mailing was possibly still a defense to an
dction Tor penalties when the court issued its decision, but that no longeris the case. We
have no indication that Pederson has again sued ASRC for violation and penalties under
| AS 1006430(c), a Courtview search re'\(:e:als no such pendihé litigatioﬁ.: Given that the

| court’s ‘t_ll}e'clarat-dfy judgment no longer can provide ASRC a defense to an ‘action for

%2 (...continued) ,

a list of shareholders of the corporation or any other
corporation or has aided or abetted a person in procuring a
list of shareholders for this purpose, or has improperly used
information secured through a prior examination of thebooks
and records of account, minutes, or record of shareholders of
the corporation or any other corporation, or was not acting in
good faith or for a proper purpose in making the person's
- demand. . . . - .

AS 10.06.430(c).

3 See Ahtna Tene Nene v. State, Dep’t of Fish & Game, 288 P.3d 452, 457
(Alaska 2012) (citing Ulmer v. Alaska Rest. & Beverage Ass’n, 33 P.3d 773, 776,
(Alaska2001) (“We have previously recognized that we must be especially careful while
reviewing requests for a declaratory judgmert because those cases may easily become
advisory opinions if the controversy-is moot.”)); Cochrane v. State, 629 P.2d 512, 512
" (Alaska 1980) (Mem.) (dismissing sua sponte petition for bail review as moot).
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penalties under AS 10.06.430(c), whether Pederson “offered for sale” or “improperly
used” the shareholder list as contemplated by the statute is now a moot issue;* we

therefore vacate the superior court’s declaratory judgments on these points.*

% Ahtna Tene Nene, 288 P.3d at 457 (quoting Ulmer, 33 P.3d at 776) (“{A]

case is moot if the party bringing the action would not be entitled to any relief even if it
prevails.”).

. ¥ We nonetheless note some concerns about the declaratory judgments.
ASRC originally sought a “[d]eclar[ation] that ASRC has no obligation to
provide Pederson access to ASRC’s Confidential Information for two years.” But
AS 10.06.430(c) provides only “a defense to an action for penalties,” not an unfettered
license to refuse future proper records requests. See also AS 10.06.430(d) (“Nothing in
 this chapter impairs the power of a court, upon proof by a shareholder of a demand
properly made and for a proper purpose, to compel the production for examination by
the shareholder of the . . . record of shareholders of a corporation.”). And it is notreadily
apparent that ASRC was entitled to the defense AS 10.06.430(c) provides.

ASRC asserted that Pederson’s demand for compensation in exchange for
turning over the spreadsheet constituted an “offer for sale” of the shareholder list.
Pederson’s compensation demand may have been both unnecessarily hostile and
frivolous given the clear language of the confidentiality agreement. But we are skeptical
that his behavior falls within the purview of a provision that appears intended to deter
the sale of confidential information to third parties in competition with or otherwise
adverse to a corporation.

Nor do we see evidence in the record that Pederson “improperly used” the
confidential information. The only “improper[] use” identified in the superior court’s
order was the spring 2014 proxy solicitation; that mailing was not among the purposes
Pederson listed in his access request, which covered only solicitations for the 2013
election. But a proxy solicitation is not an “improper(] use” under AS 10.06.430(c); it
is the archetypal purpose of shareholder access requests. ASRC and the superior court
appear to have mistakenly conflated a contract violation with a statutory violation.
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~F.  “There Was No Error In The Denial of Pederson’s: Disqualification
- Motion. '

L Actual bias v
Pederson argues the superior court “exhlblted b1as agamst [h1m] or
partiality in favor of [ASRC] or [ASRC’s] counsel,” citing unsubstantiated allegations
of partiality and collusion. “A judicial officer must disqualify himself if he ‘feels that,
for any reason, a fair and impartial decision cannot be given.” 7% We review for abuse
~of discretion. the superlor court’s denia] of Pederson S drsquahﬁcatlon mot1on on bias
grounds.¥" |
Pederson cannot rely solely on the court’s adverse rulings as evidence of
bias; he ‘must point to specific words or-actions showing the court was “partial 3*
Pederson otherW1se must show the court “formed an op1n10n of [lnm] from extraJudlcral
:A_.sources, resultmg in-an. op1mon other than on the mer1ts e He has not made these
;showmgs e -
As d1scussed earller the court’s ruhngs are supported by the record and
‘:?'Pederson demonstrates no extraJudlc1al source of b1as Although Pederson claims
“[e]very smgle decision and anythmg requ1r1ng drscretlon of. any kind wert in favor of

. ,[ASRC],”.“the fact that the [supenor court] ﬁequently ruled agamst [Pederson] does not,

. 36 Heber v.. Heber, 330 P.3d 926,. ,_933 (Alaska 2014) (quoting
AS 22.20. 020(2)9)- | | o |

B Id at 934 see also Snider v Snzder 357P.3d 1180, 1184 (Alaska 2015)
. 38 = See Wzllzq_ms v.lellza‘ms,-252 P.3d 998, 1010 (Alaska>201-1). P
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by itself, demonstrate that recusal wasrequired.”® Disqualification “was never intended
to enable a discontented litigant to oust a judge because of adverse rulings made,” and
“[m]ere evidence thata judge has exercised his judicial discretion in a particular way is
not sufficient to require disqualification.” The baseless allegations Pederson advances
"do not suggest the court’s interactions with Pederson were influenced by anything other
“than “the facts adduced [and] the events occurring at trial,” and they were not “so
‘extreme as to display clear inability to render fair judgment.”** Pederson’s bias
allegations have no merit, and the superior court did not abuse its discretion in declining
to disqualify itself.
2.  Appearance of bias
Pederson also claims recusal was required because the superior court’s
alleged advocacy on behalf of ASRC gave tise to a reasonable appearance of
“impartiality.  “[W]hether ‘[the superior- court]’s ‘participation in a case would lead
reasonable people to question [its] ability to be fair is a question of law reviewed de
‘novo,™? and requires “a ‘greater showing’ . . . for recusal.”* We conclude Pederson
‘does notmake that “greatet showing” because he does not present—and the record does

not reveal — evidence to substantiate this claim.

9 Pattersonv. Cox, 323 P.3d 1118, 1123 (Alaska 2014).

U Lukerv. Sykes,357P.3d 1191, 1199 (Alaska 2015) (alteration in original)
(quoting Sagers v. Sackinger, 318 P.3d 860, 867 (Alaska 2014)).

2 See Hanson v. Hanson, 36 P.3d 1181, 1184 (Alaska 2001) (quoting Liteky

V. Umted States, 510 U.S. 540, 551 (1994)).

© Heber \2 Heber 330 P.3d 926, 934 (Alaska 2014); see also Snider v.
Snider, 357 P.3d 1180, 1184 (Alaska 2015).

- 4 Patterson, 323 P.3d at 1123 (quoting Greenway v. Heathcott, 294 P.3d

1056, 1063 (Alaska 2013)).
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- . The*advocacy” Pederson cites in support of his appearance of iné;prop,riety
‘claifivincludesthe superior court’s recounting of Pederson’s agreement to participate.in-
limited- discovery at the September trial call, the court’s-discussion with ASRCat the -
‘October status conference scheduled to address Pederson’s refusal to participate in
discovery, which Pederson did not attend, and the-court’s-advice to Pederson that.as-a
named party and witness he needed to be present-at trial. Pederspﬁ‘accuses-- “[t]he
'5‘['sup¢rfor]<-r’ court [of having] -absolutely no concern for protectii_lg ‘the rights . of the
.defendant to be represented during the trial [when it advised Pederson to remain at trial
due to his status as a party and witness]; only to get an additional factual basis for [its]
impending ruling” in ASRC’s favor. )
Contrary to Pederson’s characterizations, the superior court took affirmative
measures to ensure Pederson.— an attorney — understood the ram-iﬁcati;_ons of his
“actions: (1)-the court confirmed Pederson’s assent.to reopen limited-discovery. at the
- September trial call; (2) the court informed Pederson at the start of trial that as a party
- and'witnesshe needed to'be -present;varid (3‘)1 once Pederson walked out of trial, the court
“emailed ‘an"order giving Pederson an opportunity .to- present. evidence at trial the
following .day. We conclﬁgle that the court’s-actions would not cause reasonable people
to-doubt the court’s ablhty and willingness to be fair.®
V. CONCLUSION : |
~The superlor court’s declaratory judgments regarding AS 10.06. 430(c) are
VACATED as moot, but its decision is AFFIRMED in all other respects.

4 Cf Olivitv. City &Borough of Juneau, 171 P.3d 1137, 1147 (Alaska 2007)
(notmg superior court’s “exemplary efforts in instructing and advising” pro se litigant
~“ on how ‘to -proceed in analysis when-determining court was not blased in grantmg
summary judgment). :
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In the Supreme Court of the Sta;te_qf Alaska

Rodney S. Pederson, )
‘ ‘ - ) Supreme. Court No. S-16386
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v ‘ ) Order
_ ) Petition for Rehearing
~ Arctic Slope Regional Corporation, ) |
)
Appellee ) Date of Order 5/21/2018
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~ Trial Court Case # 3AN-14-05525CI
‘Before: Stowers Chlef Justice, Wmfree Maassen, Bolger,

and Carney, Justices.

On consideration of the Petition for Rehearing filed on 4/23/2018, and the
appellee’s opposition of 5/7/2018,

IT IS ORDERED:

The Petition for Rehearing is DENIED.

Entered by the direction of the court.
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cc:  Supreme Court Justices
' Judge Olson
Trial Court Appeals Clerk
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)

.CORPORATION, an- Alaska Native ).
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- - _ )
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Vs )
RODNEY S. PERERSON; ).

)

~ Defendant. - )

) Case No 3AN~14—05525CI

FINDINGS OF FACT. S AND CONCLUSIONS OF LAW :

The dttached [Proposed] Findings of Fact and Conclusmn’s of Law are

hereby incorporated as the Findings of Fact and Conclusions of Law-of this coutt - -

_in the abgyve captioned matter.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD J UDIC[AL DISTRICT AT ANCHORAGE

ARCTIC SLOPE REGIONAL

CORPORATION ‘an’Alaska Native :

corporatlon

R

Plaintiff, |

RODNEY S. PEDERSON, an individual,

Defendant.

Case No.: 3AN-14-05525CI

[PROPOSED]| FINDINGS OF FACT AND CONCLUSIONS OF LAW
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510 L. Streét, Suite 500, Anchorage, AK 99501
Main (907) 277-1900 Fax (907) 277-1920

. Plaintiff Aretic Slope Régional Corporation (“ASRC?) hereby subinits the
following proposed findings of fact and conclusions of law, with citations to the-trial
evidence upon thch each pmposed fact is based appearmg in brackets.'

" FINDINGS OF FACT

1. On May 14 2013, Defendant Rodney Pederson( ‘Pederscm )entered into a

conﬁdentxalny agreement w1th ASRC (thc “Agreemem’ )

. [Ex 1020 (May 14 2013 Agreement), M. Ahmaogak testunony -at
Tr. 33:21 t0.34:2-and H. Robinson testimoriy at Tt. 59:20 fo 60: 107

2. Inthe Agreement, Pederson and ASRC (collectively, the "‘Pa'rties”),:a;‘greed'that;g
list containing the names, addresses, and number of shares held by ASRC shareholders

‘was.confidential (hereafier the “Confidential Information™).

e [Ex. 1020, p. I and Ex. 1018.(May 6, 2013 Inspection Request)]

3. Eederson;received-a Ieoible-copyr-of the Agr_eement to review and sign. .

' o g [Ex 1020 (Ma,y 14, 2013 Agreernent), M. Ahmaogak testlmony at :
. Tr.-40:10-15 and H Robmson testlmony at Tr. 59:20 to 60: 10]

4 ' Pederson,an attorney, 51gned a legxble copy of the Agreement thho‘ut proposmg

"'any changes fo it

e [H.Robinson iestimony at Tr: 59:20 to 60:10 and 60:20-22, and
: ‘M. Ahmaogak testimony at Tr. 33:21 t0:34:10 and Tr. 13:14-18]

oo “Trrefers tothe transcmpt of the trial in'this.case héld on November 18 and 19,
201 5.
22 MaryEllen Ahmaogakis ASRC’s Corporate Secretary who'signed the Agréement.
Tr. at 28:14-17. Holly. Robinsen is the ASRC employee who saw Pedetson sign that
agreement and copy Confidential Information. Tr, 59:1 t0.60:10.
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5. Pedersoh received-a legible ¢opy of the Agreement, without ver asking for

* | -anothercopy of the:Agreement. -

ce " [H Robinson testimony-at Tr. 60:23 t661: :9; Ex. 1020; Ex. 1022;
M Utuga testlmony at Tr. 69:2 o 70 12) ‘

6. Inthe Agreement Pederson agreedto (&) use the C{)nﬁdentlal Informauon only

| “lo drstnbute a proxy sollcnatlon to selected ASRC shareholders for the 2013 ASRC

annual meetmg and eIectmn of Dlrectors, and (b) return by June 24 20 13. “a][ written or

electromc copxes of the Conﬁdenhal Informatxon and “a statement signed under penalty

- of perjury that Pederson has returmed all:copies of the anﬁdentlal. Information.”
© e . [Ex.1020-and Ex. 1018]

7. Mainiaining the.confidentiality of the Confidential ;Infonnétion.;is-impc{i'tarit“tb -

| ASRC and'its shareholders.

M. A]tman at Tr. 65 21 to:66:20, and H. Robmson at Tr 61 ]3-21
. Aretic Slope Regional Corporation v: PIP Printing and Marketmg
-":Services, 3AN-13-06557 Cl {Complaint and Dismissal, enclosed)

and Tr. 87: 22 to 90 S (re takmg Judmal nonce of such Iawsmt)

8. On May 14 2013, ASRC provided a legible, hard copy of the Conﬁdennal
Informatlon to Pederson who copled iti in connecf.lon w1th his candeacy ina 2013
electton held in June 2013 for a pesmon on ASRC’s Board of Directors.

° [Exs. 1052 1018, and Ex. 1020; M. Ahmaogak testimony at
Tr. 35:15-22, and H. Robinson testimony at Tr, 61:10 to 62:2]

- 9., Pederson merea&erfrepmduced'the.Gonﬁdem_ial.lnformation-by inputting it into an

Excel spreadsheet and prowdmg itin electromc form to-a prmter 1hat mailed a proxy

- solicifation on lzus behalf to apprommately 6, 000 ASRC shareholders
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. [Exs. 1055, 1026, 1027,:and 1021]

. 10. . Pederson failed to return any Confidential Information; or provide any “statement

signed under penalty of’ pequry that Pederson has returned all copies of the: Confidential

Information™ by June 24, 2013.

‘ e - [Testimony of M..Ahmaogak at Tr. ‘36:4—1'0.an’d 3.6'::2_5‘,-toi37;3]
11.  In October 2013, after ASRC had répeatedly asked Pederson to co_mpiy with the
Agre‘ement;?cd\eﬁrso_nﬂgss‘ertéd- for thefirst time that the Agreement was not eﬁfo_rc,eablg
based en‘urely on-complaints that Pederson had never previously raised..

.. Testimony of M.- Ahmaogak at Tr. 39:17 to 42:4 and 44: 14 10 45: 6
-and H. Robinson testimony al Tr. 60:8-22; and Exs. 1024, 1025,
- 1026, and 1031}

12... Pederson o.ffered to:sell the Confidential Information to ASRC on October '21,: |

2013,

o [Ex.1027]

13..  OnNovember 11, 2013, Pederson stated in an e-mail to counsel for ASRC, “. i

justsue me. Let’s havea]j udge decide if the agreement is enforceable . . ™.

. [‘Ex 1031]

J ~l'4.‘ Pederson has since contmued 10 assert that the Agreement is unenforceable

. [Answer at 4 20-23 and 6:7-9; Tr. at 90 6 to 92 25 (takmg judieial
~ notice-of Pederson filing motien to dismiss.and motion for summary -
judgmerit on grounds that Agreement is not enforceable); Ex. 1054
(not admitting enforceability); and testimony from M. Ahmaogak at
Tr. 46:22 to-48:19]

15. Pederson has made.multiple ins‘pecﬁ'oh requests to inspect and copy records of
ASRC over the years in his capacity asa shareholder, ASRC shareholders own ;-jthc_ir
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shares for lifé, there is no-evidence thatPederson will not continue to make shareholder

inspection tequests:in the future, and ASRC :submitted e\f}iden_c_e that he will make

- Information. in electronic form. .~

shareholder inspection demands in years to comeé:

°  [M. Ahmaogak testimony at Ts. 45:18-21 and 46:7-10; Ex. 1057]
16.  Pederson never returned to ASRC _ariy"of the Aeopies hevr'nade: of the Confidential.
o . [Bx1027,Ex: 1055, and M. Ahmaogak téstimony at Tf. 36:4-10]

17.  Pederson never provided:to. ASRC “a statement sig»ned‘ under penalty of perjury

' that Pederson has retumed alI copxes of the Conﬁdentlal Informauon

é [M Ahmaogak tesnmony at Tr 36 Il t0 37:3]

=i - 18, In'spring 2014, Pederson used the Confidential lnformatmn for purposes other f’*

than “to distribute,a proxy solicitation to sélected ASRC shareholders for the 201 3 ASRC:

annual mjeetin’g and election of Directors.” Pederson used the Conﬁdential Information ’

“in-spring-2014 to send a new mailing.

s - [Ex: 1055 (Afﬁdavn of Radney Pederson 49 4-8; 12-16 and 19-21
(redacted)]

19. On August 27 2-015- Aapproxi'mately two weeks- befe're the Sept’ember ‘14 2015

trial date that had been set n thrs case in a Routme Pretnal Order dated May 28 2014,
‘ '. 'Pederson returned to ASRC a paper copy of Conﬁdentlal Information he had obtained

[} eﬁ-om ASRC.

e [Bx. 1054]

Summarized i closing argument af Tr. 108:12 fo 111:21.
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- 20.. ., Pederson appeared for trial on November 18, 2015, but declined:to participate in

it, despite being aparty and having beeri listed on ASRC’s list of trial witnesses.

. -Péder§on received notice of the trial date during a September 3, 2015 Trial Call in which
‘he participated. Afterhe chose to.walk out of the courtroom rather than participate in'the
-~ ‘trial on November:18, 2013, the:Court e>mailed.to;Pedetson an Order Pr’oviding

Defendant an Opportunity to Present Eviden;e,z.glated‘-Novemb,er 18, 2015, which ASRC

also posted on the door of Pederson’s residénce.” On November 19, 2015, ASRC returned.
to Court with all of its witnesses; but.Pederson did not show up to cross examine them or

otherwise participate in the trial. In the Routine Pretrial Order issued on May }2-8, 2():14',

: the'trial had originally been set for-September 14; 2015, but the parties agreed ini the -

|- September 3,-2015 Trial Call to extend the trial date to November 18, 2015 to proviéie;‘ani

opportunity for Pederson to.provide discoyery to ASRC iii connection with a 'l‘.afe-ﬁlg’:d. f |
Second-Motion For Summary Judgment by Pederson on August 27, 2015. Pederson’s o

Second Motion for Summary Judgment was based on actions faken by Pederson afer the

. close of discovery.: After initialy-agteeing o provide discovery to ASRC in the

|| -September 3,:2015 trial call; Pederson subsequently chose not to provide any discovery:

- @, -Tr.at819t019:18and 77:2t080:22.. - . = -
... CONCLUSION OF LAW -

A.  The Agreementis a-_yalid,.enforcf:ahl’c ‘contract.
B,  Pederson materially breached the Agreement by failing to retum any of the:
Confidential Inforrnation by June 24, 2013.

C.  Pederson materially breached the Agreement by fuiling to provide to- ASRC
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§. 2013, as set-forth in'AS 10:06.430(c). - -

a statement “signed under penalty-of petjury that Pederson has returned all cépies.,of the

- Go.nﬁdent_ial Information,”. ..« -

D. . Pederson materially breached the Agreement by - failin g to -p’rb\fidé all

‘| electronic copies. of the Confidential Iriformation to ASRC. -

- E. - Pederson materidlly breached the Agreement by using the Confidential

- Information-for pur'posgs;othc:f than “to distribute »-aiprox;y solicitation to selected ASRC

- sharetiolders for the 2013° ASRC annual meeting and-election of Directors,”

- F. . Pederson*offered for sale.a list.of shareholders™ 6f ASRC on October 21,

; -G, ... _Asset forth in AS. 10.06:430(c), Pederson “improperly used” the

‘Confidential Tnfotmation in spring 2014: for purposes-other than those he-agreed toin the"
. .. -Agreement. -~ -

o H. ” ~Pederson is’hereby ordered fo return to ASRCall copies-of the Coﬁﬁdenti’zii"

Information, whether in hardcopy or electronic form: -

L. Pederscn is hereby ordered 1o provide ASRC with a statement signed under

‘penalty of perjury. that identifies the number of hardcopy and electronic reproductions of

the:Confidential Information that were ever made, the'names and:e-mail and/or mailing
addresses of all person(s):who received any of the Confidential Information, and that

‘deseribes in detdil how, when, and wheré any ‘such’ repr.oducti ons were deleted, destroyed.

- :|t-or Feturned. -
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J. ASRC is the prevailing party and as such is entitled to recover its costs and

attorneys’ fees as provided under Alaska law.

DATED: December 3, 2015 STOEL RIVES LLP

By:

JAMES E. TORGERSON
(BAR NO. B509120) -
ROBERT BOLDT (Admxtted pro hac

vice)
KIRKLAND & ELLIS LLP

Attorneys for Plaintiff® . -
Arctic Slope Regmnal Corporatlon

CERTIFICATE OF SERVICE

This certifies that on December 3, 2015 a copy of the forcgomg was served via first class

| mail on:

Rodney S. Pederson

* 4271 Edinburgh Dr.

Anchorage, AK 99502
Pro Se Plaintiff

‘ I further certlfy that this document was substantively produced in Times New Roman 13,

aska Appellate Rule 513.5(c)(1) and Civil Rule 76(a)(3)

asle.
y'/(llen, Practice Assistant
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