IN THE UNITED STATES COURT OF APPEALS - - FILED

8. COURT OF APTZALS
“FOR THE ELEVENTH CIRCUIT - u ‘SELCE\‘/ENTH“CIRCUIT'

MAY 0 3 2018

No. 18-10402-J

David J. &mith
Cierk '

MIGUEL ANTHONY MOLINA,

Petitioner-Appellant,

Versus

UNITED STATES OF AMERICA,

Respondent-Appellee.

Appeal from the United States District Court
for the Middle District of Florida

ORDER:

Miguel Molina moves for a certificate of appealability (“COA”), and leave to proceed in
forma pauperis (“IFP), in order to appeal the denial of his pro se 28 U.S.C. § 2255 motion to-
vacate sentence. To merit a COA, Molina must demonstrate that “reasonable jurists would find
the district court’s assessment of the constitutional claims debatable or wrong,” or that the issues

" “deserve cncouragement to proceed further.” S!.;;ck v. JMcDaniel_, 529 U.S. 473, 484 (2000)

(quotations omitted). Molina has not met this standard, and his motion for a COA is DENIED.

His motion for in_forma pauperis status is DENIED AS MOOT.

) /s/ Gerald B. Tjoflat
UNITED STATES CIRCUIT JUDGE

b2



Case 8:15-cv-00915-JSM-AEP  Document 12  Filed 10/14/2015 Page 1l of 12 PagelD
152

i

) UNITED STATES DISTRICT COURT
' MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

MIGUEL ANTHONY MOLINA,

Petitioner,

CASE NO: 8:15-cv-915-T-30AEP

V.
Crim. Case No: 8:10-cr-407-T-30AEP

UNITED STATES OF AMERICA,

Respdndent.

ORDER
THIS CAUSE comes before the Court upon Petitioner Miguel Anthbny Molina’s
Motion to Vacate, Set Aside, or Correct Sentence Pursuant to 28 U.S.C. § 2255 (CV Doc.
1). The Court having reviewed the pleadings, arguments, and record, concludes that

Molina’s motion is due to be denied.

BACKGROUND

Moliﬁa was charged and convicted following a jury trial of (1) possession of a
firearm by a convicted felon, in violation of 18 U.S.C. §§ 922(g)(1), 924(e), and (2)
distribution of heroin, in violation of 21 U.S.C. § 841(a)(1), (b)( 1)(C).. (CR Docs. 1, 40).
The Presentence Investigation Report (“PSR”) identified Molina as an armed career
criminal as deﬁﬁed under the Armed Career Criminal Act (“ACCA>), 18 U.S.C. § 924(e),
and United States Sentencing Guideline § 4B1.4 because Molina violated § 922(g) and had
three prior felony convictions for serious drug offenses, which inc_luded (1) a 1996

conviction for trafficking in cocaine, in violation of Florida Statute § 893.135(1)(b), (2) a -

A,
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.'2000 conviction for possession of a co_ntrblled substance with intent to sell or deliver, in
violation of Florida Statute § 893.13(1)(a),.and (3) a 2000 conviction fqr posséssioﬁ of
cocaine'wifh intent to sell or deliver, in violation of Florida Statute § 893.13(‘1)(a). (PSR
at 6, 18). Asr an armed career criminal pursuaht to § 924@) énd as a défendant who _
possessed a firearm in connectionv with a controlled substance 6ff¢nse, U.S.S.G. §4B1.4
prescribed an offense level of 34 and a criminal history clateg;jry of VI; § 4B1 .4(b)<3)(A),
(c)(2). Accordingly, Molina’s guideline range was 262 to 327 months’ imprisonment.
(PSR at 13, 18). Under the ACCA, the ﬁrearm‘ charge also called for a ‘minimum
mandatory sentence of fifteen years. (PSR at 13). | |

At sentencin'g,‘ Molina did not object to the PSR. (CR Doc. 56 at.4). Instead he
requested a three-level downWard varian.ce. (CR Doc. 56). Without objectibn from the
government, the Court granted Molina a two-level down§v’ard variancé. (CR Doc. 56 at
11).  After the variance, Molina’s guideline range was 210. to 262 mbnths’ imprisonment.
(CR Doc. 56 at li’). The Court sentenced Molina to 210 months’ imprisonment on each
count to run concurrently. (CR Doc. 56 at 12). Molina did not file a direét appeal.

Molina filed a § 2255 petition claiming, among other things, that he asked trial'
counsel to file a direct appeal and counsel failed to do s0. (CR Doc. 66). The Court denied
the other grounds of Molina’s petition, but grante_d him an cvidenti'ary hearing as to two
grounds, including whether his trial éounsél was inefféctive by fa:iling to file a noti(;e of
appeal. (CR Doc. 71). Following an evidentiary hearing, the Court denied 'Molina’s
petition as to the other ground, but gfanted Molina aﬁ out-of-time direct appeal and vacated

and reentered the final judgment. | (CR Doc. 73). Molina then appealed his conviction and
2
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's‘entence éhallenging the sufficiency of the evidence rebutting beyond a reasonable doubt
his entrapment defense and hié armed career criminal enhanCement. (CR Doc. 74). His
sentence and c.onvictizon were affirmed on appeal. (CR Doc. 82). Molina filed a writ of
certiorari to the United States Supreme‘Court which was denied. (CR Doc. 84).

On April 17, 2015, Molina filed the present § 2255 petition. (CV Doc. 1). The
Court concluded that Grounds 1, 2, 5, and 6 shéuld be dismissed as _successi;/e to the extent
they raised claims for ineffective assistance of trial counsel. (CV Doc. 3). However, thé

Court permitted Grounds 2,.3, 4, and 6 to proceed to the extent they raised claims of

1neffect1ve ass1stance of appellate counsel.

DISCUSSION
Ineffective-assistance-of-counsel claims are cognizable under § 2255. Lynn v.
- United States, 365 F.3d 1225, 1234 n.17 (11th Cir. 2004) (pér éuriam). In Strickland v.

Washington, 466 U.S. 668 (1984), the Supreme Court set forth a two-part test for ana‘lyzingA

ineffective-assistance-of-counsel claims:

First, the defendant must show that counsel’s performance was deficient.
This requires showing that counsel made errors so serious that counsel was
not functioning as the “counsel” guaranteed the defendant by the Sixth
Amendment. Second, the defendant must show that the deficient
performance prejudiced the defense. This requires showing that counsel’s
errors were so serious as to deprive the defendant of a fa1r trial, a trial whose .

result is reliable.

Strickland, 466 U.S. at 687. Strzckland requires proof of both deficient performance and
consequent prejudlce Id. at 697 (“[T]here is no reason for a court deciding an ineffective
assistance claim . . . to address both components of the inquiry if fhé_ defendant makes an

insufficient Showing on one.”); Sims v. Singletary, 155 F.3d 1297, 1305 (11th Cir. 1998)

A3
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&“‘When applying Strickland, we are free to dispose of-ineffectiveness claims on either of
its two grounds.” (_internal quotation marks omitted)). “[C]Jounsel is strongly presumed to
have rendered adequate assistance and made all significant decisions in the exercise of
reasonable professional judgment.” Strickland, 466 U.S. at 690. “[A] court deciding an
actual ineffectiveness claim must judge th_e reasonableness of counsei’s chal]engeéi conduct
on the facts of the parficular case, viewed as of the time of couﬁsel’s conduct.” Id.

Thus, Molina must demonstrate that appellate counsel’s error prejudiced the defense |
because “[a]n efrof by Counsel, even if pfofessionally unreasonable, does not warrant
setting aside the judgmeni of a criminal proceeding if the error had no effect on the
judgment.” Id. at 691-92. To meet this burden, Molina must show;“a reasonable .
probability that, but for counsel’s unprofessional errors, the result of the proceeding would
have been different.A A reasonable probability is a probability sufficient to undermine

confidence in the outcome.” Id. at 694.

GROUND 2: Whether appellate counsel was ineffective for failing to raise an issue on
appeal regarding a biased prospective juror. :

In Ground 2, Molina contends that trial counsel did not move to strike a prospective
juror, who, during jury selection, opine(i that she believed that only law enforcement
officers should be permitted to carry guns. (CV Doc. 2 at 5). Molina asserts that this
statement-demonstrafes‘that this potential juror was biased, and that appellate coﬁnsel was
ineffective for failing to raise the issue regarding the allegedly biased juror on appeal.

During jury selection, Prospective Juror 8 statéd; “I feel no other person other.than
an officer of the courts, the police, federal agents, should carry guﬁs.” (CR Doc. 86 at 31).

Prospective Juror 19 also stated that she was “against private citizens owning wcapdns of

4
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'any sort,” and that she felt “a little bit uncomfortable.” Prospective Juror 19 was discharged
at that time. (CR Doc. 86 at 38). Ultimately, Prospective Juror 8 was not empaneled as a
- juror at Molina’s trial.! (CR Doc. 86 at 45, 47). Thus, Molina’s claim that the biased juror
should have been stricken is Wholly without merit. Appellate counsel has no duty to raise
a meritless argument on appeal. Appellate counsel was not deficient in this regard, and

Ground 2 should be denied. -

GROUND 3: Whether appellate counsel was ineffective for failing to file
supplemental briefing regarding the applicability of Alleyne v. United States, 133 S.

Ct. 2151 (2013).

Next, Molina argues: that appellate counsel was ineffective for failing to submit
supplemental briefing on appeal based upon the Supreme Court’s decision in Alleyne v. |
United States, which held that any fact that increases a mandatory minimﬁm sentence “is
an ‘element’ that must bé submitted to the jury and found beyond a reasonablé doubt.” 133
S. Ct. at 2155. lMolina argues that pursuant to Alleyne his énhancement as an a'umed career
criminal ﬁnder § 924(e) was unconstitutional because the jury did not find beyond a
reasonable doubt that he committed the predicate offenses under the ACCA. (CV Doc. 2
at 7-8). |

Appellate counsel Was not ineffective in failing to file supplemental briefing
regarding the applicability of Alleyne because Alleyne does not stand fdr the proposition
that prior -con\lfictions must be found by a jury for a defendant’s sentence to be enhanced

under § 924(e). In Aimendarez-Torres v. United States, the Supreme Court held that a prior

'In his reply, Molina avers that the prospective juror who made the comment was empaneled in his -
case. (CV Doc. 11 at9). Molina’s assertion is directly réfuted by the jury selection transcript; his assertion

is therefore unpersuasive.

5
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' 'conviction was not an element of a crime that must be found by a jury. 523 U.S. 224
(1998). Alleyne did not disturb Almendarez-r orres’s holding. See Alleyne, 133 S.\Ct. at
2160 n.1 (“In Almendarez-Torres v. Unz‘tea" States, . . . we recognized a narrow exception
to this general rule for the fact of a prior conviction. Becapse the parties do not contest
that decision’s vitality, we do not revisit it for purposes of our decision today.”); see also
Jeanty v. Warden, FCI-Miami, 757 F.3d 1283, 1286 (1 lth Cir. 2014) (“[T]he Alleyne Court
took pains to point out that its holding did not upset its previous ruling in .
A Iméndarez-T orres v. United Stétes, which held that the fact of a prior conviction is not an
‘element’ that must be found By a jury.”). More recently, in United States v. Porter, 609
F. App’x 1008, 1010 (11th Cir. 2015), the Eleventh Circuit explicitly held “that it is
constitutionally permissible for a district judge tb enhance a defendant’s sentence and
impose a mandatory-minimum sentence, based on prior convictions that were not found by
the jui'y.” See also United States v. Smith, 775 F.3d 1262, 1266 (11th Cir. 2014)
(concluding that “dlleyne did not overrule Almendarez-Torres, and the Fifth and Sixth
Amendments do not limit the use of [the defendant’s] prior convictions™).

Almendarez-Torres remains binding precedent.  Accordingly, it was not
unconstitutional to enhance Molina’s senténce pursuant to § 924(e) without a finding of
fact from fhe jury that Molina committed the ACCA-predicate offenses. If appellate
couﬁsel had ﬁléd supplemental briefing challenging Molina’s sentence on the basis of
Alleyne, such challengé would not have been successful. Appellate counsel’s performancc

was not deficient. Therefore, Ground 3 should be denied.
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GROUND 4: Whether appellate counsel was ineffective for failing to challenge
Molina’s sentence on appeal based on Descamps v. United States, 133 S. Ct. 2276

(2013).

In Ground 4, Molina as.sertsl that appellate counsel was ineffectiVe for failing to
challenge his sentehce'under the Supreme Court’s decision in Descamps v. United States.
(CV Doc. 2 at 8-11). Essentially, Molina asserts that, pursuant to Descamps, his two
convictions for serious drug offenses under Florida Statutes § 893.13(1)(5) do not qualify
as ACCA—preréquisite offenses. Molina alleges that the federal drug-trafficking statute, 21
U.S.C. § 841(a)(1), includes as an element of the offense that the defendant knew of the
illicit nature of the substance, while § 893.13(1)(a) does not. Thus, according to Molina,

the acts criminalized by § 893.13(1)(a) are not encompassed by § 841(a)(1) .and do not
qualify as ACCA-prerequisite offenses. |

The ACCA prescrlbes a mandatory minimum sentence of ﬁfteen years for a person
who violates § 922(g) and “has three previous convictions . . . for a violent felony or a
serious drug offense.” § 924(e)(1). In Descamps, the Supreme Court emphasized that -
where a defendant’s prior convictions originate from an “indivisible statute”—one not
containing alternative elements—the “formal categorical approach” applies to determine -
whether the prior offenses qualify as ACCA-prerequisite offenses. 133 S. Ct. at 2283. In.
particular, “[sjentencing courts may ‘look only to the statutory definitions>—i.e., the
elements—of a defendant’s prior offenses, énd not ‘to thé particular facts underlying those
convictions.” Id. (quoting Taylor v. United States, 495 U.S. 575, 600 (1990)). If the
relevant statute has the sarhe elements as, or is narrower than, the “generic” ACCA crime,

then the prior conviction qualifies as an ACCA-prerequisite offense. /d. “But if the statute
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"swéeps more ‘broadly than the generic crime, a convfction uhder that law cannot count as
an ACCA predicéte_, even if the defendant actually committed the offense»in its generic
form.” Jd.

In Molina’s sit’uatioh, the formal categorical approach applieé becaﬁse the brevious
convictions used to enhance his sentence under the ACCA came from violating an

~ indivisible statute."'Florida Statute § 893.13. Under § 893.13(1), “a person may nof sell,”
manufacture, or deliver,. or possess with intent to sell, manufactufe, or deliver, é controlled

 substance.” “A violation of § 893.13(1)(a) inyolving cocaine is a second-degree felony,
punishable by up to 15 years of impr_isonment..” United States v. Samuel; 580 F. App’x.
836, 842 (11th Cir. 20 14) (citing Fla. Stat. § 893.13(1)(a)(1) (cross-referencing Fla. Stat
.§§ 775.082(3)(c), 8_93.03(2)(a)(4))).

Thé génerfc crime with which the elements of section § 893.13(1)@) must B_e
compared is the “serious drug offense”Ad'eﬁned in the ACCA——not § 841(a)(1). | See id. at
841-42 (analyzing whether Florida offense qualified as an ACCA préfequisite by
compariﬁg elements of the Florida offense with tl;e elements of the offense listea in the
ACCA). A “serious drug offense” is defined, in relevant part, as “aﬁ offénse under State

 law, involving manufacturing, distributing, or posseséing with intent to manufacture or
distribute, a"con.trolled substance . . . for which a maximum térm- of 1fmpfisonment, of ten |
~ years or more is prescribed by law.” § 924(e)(IN)(A)(i). |

In United States v. Samuel, the Eleventh Cireuit applied the formal categorical
‘approach to determine whether a conviqtion under § 893.13(1)(a) qualifies as a “se’rioﬁs

drug offense” under the ACCA and concluded that it does. /Id. at 842. As Molina points
8
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'but, the current version of § 893.13(1)(a) does not require knowledge of the illicit nature
of the controlled substance. Id. But “[t]he deﬁnition of ‘serious drug offense’ in § 924(e)
does not require knowledg¢ of the illicit nature of the controlled substance to ﬁa’ve been an
element of a prior state crime.” Id. Thus, a violation of § 893.13(1)(a) satisfies the
requirements of the ACCA. ‘Id; see also United States v. Johnson, 570 F. App’x 852,
856-57 (11th Cir. 2014) (holding that defendant’s prior conviction under § 893.13(1)(a)(1)
qualified as a “serious drug offense” und¢r the ACCA). Thus, Descamps is nof applicable
to Molina’ls ACCA-prerequisite offenses, and any challenge to his sentence on éppeal
based on Descamps would have failed. Appellate counsel was not inefféctive in failing to
raise; a meritless argument. | |
EvenAif the Cdurt accepts Molina’s argumént that any -offenses under the current
version of § 893.13(1)(a) do not qualify as ACCA-prerequ-isi-te offenses becaﬁse
§ 893.13(1)('a)lvlacks a méns rea requirement equivalent to § 841(a)(1), Molina fails to
recognizé that both of his convictions under §'893.13 occurr_ed prior to 2002 when éﬁens
| rea element was still required under Florida law (Florida émended § 893.13 in 2002
femoiling th¢ knowledge element). See Sémuel, 580 F. App’x ét 842 (noting that prior to
| 2002, “Florida céurts interpreted § 893.13 as including a requirement that the defendant
knew of the illicit nature of the drugsAin his possession”). In other words, even if Descamps
were appiicable, Molina would not be entitled to relief because his coﬁ{/ictions under

§ 893.13(1)(a) had the same elements, including knowledge, as 21 U.S.C. § 841(a)(1).

AQ
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Because this argument would not have been successful on appeal, appellate counsel was
not deficient in failing to raise a meritless challenge under Descamps.?
GROUND 6: Whether appellate counsel was ineffective for failing to challenge

Molina’s sentence on the heroin charge because the sentence did not reflect the
‘two-level downward variance granted by the Court.

In Ground 6, Molina asserts that appellate counsel should have érgued on aﬁpeal.
that his 210-month sentence on the heroin charge was erroneous because it did not reflect
the two-lével downward variance granted byAthc.e Court. (CV Doc. 2 at 14-15). Mdliné'
argués that if the Court had properly calculated his sentence on the heroin charge, he would
have been entitled to an offense level of 27 and a criminal history category of VI, resulting
in a guidelines range of 130 fo 162 months’ imprisbnment. Molina’s argument is without
merit. - |

Pursuant to United States Sentencing Guideline § 3D1.2(c), Molina’s counfs were
grouped together for the purposes of the guideline calculations, meaning that the applicable
offense level for calculating Molina’s guideline range on both counts was the highest
offensé level for the counts in the group. See U.S.S.G. § 3D1.3(a). The firearm charge '
carried a higher base offense level and therefore Molina’s initial base offense level for the
purposes of calculating his guideline range for both charges was 24. (PSR at 5). Because
Molina was classified as an armed career criminal under § 4B 1 4 and he posse_ssed a firearm

in connection with a controlled substance offense, his base offense level was increased to

2Molina also relies on Donawa v. United States Attorney General, 735 F.3d 1275 (11th Cir. 2013),
in support of this ground. (Doc. 2 at 11). But his reliance on Donawa is misplaced. In Donawa, the
Eleventh Circuit considered whether an alien’s conviction under § 893.13(1)(a) qualified as an “aggravated
felony” under the Immigration and Nationality Act, which defines the term to include drug trafficking
offenses listed in 18 U.S.C. § 924(c)(2). Donawa, 735 F.3d 1280. Donawa is clearly not applicable to

Molina’s assertion that § 893.13(1)(a) is not a serious drug offense.
10
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.34. (PSR at 6). At a base offense ievel of 34 and criminal history catégory of VI, Molina’s
guideline range for both counts was 262 to 327 months’ imprisonment. (PSR at 13, 18).
A_dditidnally, Molina faced a mandatory minimum sentence on the firearm charge of fifteen
years (180 months). (PSR at 18). During senfencing, the Couﬁ granted Molina a two-level
variance, reducing his base off:ense level on both counts to 32. The variance resulted in a
guidelines range of 210 to 262 months. Molina was ultimately sentenced to 210 moﬂths’
- imprisonment on both counts with the sentences to run concurrently.

Molina’s contention that the Court did not épply the two-level vgriance to the
guidelines calculation for the heroin charge is without merit. Molina misses the fact that
his counts were grouped to determine his guideline range, resulting in a single guideline

~ range applicable to both counts. This érgument would have failed on appeal. Appellate
counsel is not ineffective for failing to raise a meritless argument on appeal, and, moreover,
Molina was not prejudiced by appellate counsel’s failure to raise this argument because it
would not have changed the outcome of his appeal. Ground 6 should be aenied.

CONCLUSION

It is therefore ORDERED AND ADJUDGED that:

1. Petitioner Miguel Anthony Molina’s Motion to Vacate, Set Aside, or Correct

Sentence Pursuant to 28 U.S.C. § 2255 (CV Doc. 1) is DENIED.

2. The Clerk is to enter judgment for Respondent United States of America,

terminate any pending motions, and close this case.

3. The Clerk is directed to terminate from pending status the motion to vacate

found at Doc. 85 in the underlying criminal case, case number 8:10-cr-407-T-30AEP.

11
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' “CERTIFICATE OF APPEALABILITY AND LEAVE TO APPEAL
IN F ORMA PAUPERIS DENIED

IT IS FURTHER ORDERED that Molma 1S not entltled to a certlﬁcate .of
a}spealablllty A prisoner seekmg a writ of habeas corpus has no absolute enhtlernent to
appeal'a district court’s denial of his petition. 28 U.S.C. § 2253(c)(1). Rather, a district
court must first issue a certificate of appealability (“COA”). Id. “A [COA] may issue . . .
only if the applicant has made a substantial showing cf the de_njal of a constitutional right.”

Id. at § 2253(c)(2). To make such a showing, Molina “‘must demonstrate that reasonable

Jurlsts would find the d15tr1ct court’s assessment of the constltutlonal clalms debatable or

4wrong,’” Tennardv Dretke 542 U S 274 282 (2004) (quotmg Slackv McDanzel 529
U.S. 473,: 484 (2000)), or that “the. issues presented: were¢ adequate to deserve
encouragement to proceed further 2 Miller;El v Ceckrell 537 U S. 322, 336 (2003)
(mternal quotaflon marks omltted) ‘Molma has not made the requ151te showmg in these

01rcumstances

Fmally, because Molma is not entltled to a certlﬁcate of appea‘ablhty, he is not

entitled to appeal in forma pauperls

DO’\IE AND ORDERED at Tampa, Florxda on thls 14th day of Octobe1 2015.

(D%% 477
JAMYS §. MOODY, JR. .
UNITED STATES DISTRICT JUDGE

P

Copies furnished to:
Counsel/Parties of Record
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