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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 17-15227-D

ARTHUR LAWTON CLARK,
Petitioner-Appellant,
versus
WARDEN, JOHNSON STATE PRISON,
ATTORNEY GENERAL, STATE OF GEORGIA,
Respondents-Appellees.

Appeal from the United States District Court
for the Southern District of Georgia

ORDER:

Arthur Lawton Clark moves for a certificate of appealability, in order to appeél the
district court’s dismissal of his 28 U.S.C. § 2254 petition for a writ of habeas corpus. To merita
certificate of appealability, Clark must show that reasonable jurists would find debatable both
(1) the merits of an underlying claim, and (2) the procedural issues that he seeks to raise. See
28 U.S.C. § 2253(¢c)(2); Slack v. McDaniel, 529 U.S. 473, 478 (2000). Clark’s motion for a
certificate of appealability is DENIED because he failed to make the requisite showing.

'His motions to change the appellee in his appeal and for an extension of time are
DENIED AS MOOT.

/s8/ Charles R. Wilson
UNITED STATES CIRCUIT JUDGE
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 17-15227-D

ARTHUR LAWTON CLARK,

Petitioner-Appellant,

VETsus

JOHNSON SP WARDEN,
ATTORNEY GENERAL, STATE OF GEORGIA,

Respondents-Appellees.

Appeal from the United States District Court
for the Southern District of Georgia

Before: WILSQN and ROSENBAUM, Circuit Judges.
BY THE COURT:

Arthur Lawton Clark has filed a motion for reconsideration, pursuant to
11th Cir. R. 22-1(c) and 27-2, of this Court’s March 14, 2018, order denying his motions for a -
certificate of appealability, to change the respondent, and for an extension of time. Upon review,
Clark’s motion for reconsideration is DENIED because he has offered no new evidence or

arguments of merit to warrant relief,



Case 3:16-cv-00068-DHB-BKE Document 27 Filed 11/13/17 Page 1 of 6

ILED
IN THE UNITED STATES DISTRICT COURT ;5 [)]SFTch COURT

FUTITE DIY,

FOR THE SOUTHERN DISTRICT OF GEORGIA
WANY (3 P W

DUBLIN DIVISION
ARTHUR LAWTON CLARK, )
)
Petitioner, )
)
v. )
)
ANTOINE CALDWELL, Warden, )
Johnson State Prison, ' )
)
Respondent. )
ORDER

After a careful, de novo review of the ﬁle; the Court concurs with the Magistrate
Judge’s Report and Recommendation (“R&R”), to which objections have been filed. (Doc.
no. 25.) Although nothing in Petitioner’s objection; undermines-the Magistrate Judge’s
recommendation, the Court will briefly address Petitioner’s arguments.

In his objections, Petitioner raises new arguments against the Magistrate Judge’s
analysis of: (1) the “in custody” requirement of 28 U.S.C. § 2254; (2) the equitable tolling
exception to the cne-year statute of limitations under AEDPA; and (3) the “actual innocence”
exception to the one-year statute of limitations under AEDPA. (Doc. no. 25.) While courts

have the discretion to consider novel evidence, factual claims, and legal argument raised for

' Antoine Caldwell has succeeded Shawn Emmons as Warden of Johnson State Prison.
See www.dcor.state.ga.us (follow “About GDC,” “Divisions,” and “Facilities” hyperlinks; then
search “Johnson State Prison™). As the proper Respondent in this habeas corpus case is the state
officer who has custody of Petitioner, the Court DIRECTS the Clerk to update the docket to
accurately reflect Antoine Caldwell as Respondent. See Fed. R. Civ. P. 25(d); Rule 2(a) of the
Rules Governing Section 2254 Cases in the United States District Courts.

ﬂjopencﬁ)( B
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the first time in an objection to an R&R, they are under no obligation to do so. Frone v. JP

Morgan Chase & Co., 695 F. App’x 468, 472 (11th Cir. 2017) (concluding district judge has

broad discretion in considering argument not presented to magistrate judge); Williams v.
_M_M, 557 F.3d 1287, 1292 (11th Cir. 2009) (same). The Court chooses not to consider
Petitioner’s new factual claims here. However, even if the Court were to consider
Petitioner’s new arguments, they would not change the Magistrate Judge’s well-reasoned
analysis and conclusion.

Petitioner advances a new argument in his objections regarding the “in custody”‘
requirement of 28 U.S.C § 2254. In the current petition, Petitioner challenges his 2013
conviction for aggravated cruelty to animals. (See doc. no. 1.) In his objections, Petitioner
argues for the first time he satisfies the “in custody” requirement because he is currently
serving a sentence for a 2016 felony conviction that is purportedly predicated on his 2013
conviction. (Doc. no. 25, p. 14.)

In Lackawanna Cty. Dist. Att’y v. Coss, the Court held a petitioner was considered

“in custody” for the purpose of a § 2254 petition even though the petitioner was no longer
serving the challenged sentence, where his petition “can be (and has been) construed as
‘asserting a challenge to the [current] senten[ce] as enhanced by the allegedly invalid prior . .

. conviction.”” (quoting Maleng v. Cook, 450 U.S. 488, 493 (1989)). 532 U.S. 394, 401-02

(2001). Recently, however, the Eleventh Circuit explained a petitioner does not meet the “in
custody” requirement under Lackawanna if (1) his challenge to the enhanced sentence is

nothing more than a claim that the prior conviction causing the enhancement is invalid; and

(2) he is no longer serving a sentence on the expired conviction. Hamm v. Comm’r, Ala.

Dept. of Corr., 620 F. App’x 752, 759 (11th Cir. 2015) (citations omitted).
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Petitioner makes no mention of the 2016 conviction in his § 2254 petition. Instead,
he only seeks to challenge his 2013 conviction for which he is admittedly no longer in
custody. (Doc. nos. 14, 19.) Even in his objections, he merely explains that his 2016
conviction is predicated on the 2013 conviction. Not once does he attack the validity of the

2016 conviction itself. (Doc. no. 25, p. 14.) Accordingly, Petitioner does not meet the “in

custody” requirement as recognized in Lackawanna. Lackawanna, 532 U.S. at 401-02.

Even if Petitioner were “in custody” under Lackawanna, he would not be able to
challenge 'his 2013 conviction because it is no longer open to direct or collateral attack in its
own right. As explained in the Report and Recommendation, Petitioner filed the current
§ 2254 petition outside of the one-year AEDPA statute of limitations, and the 2013
conviction he challenges is no longer open to direct or collateral attack.

Petitioner argues he is entitled to equitable tolling because he can show “cause and
prejudice” based on his trial counsel’s ineffective assistance of counsel and the invalidity of
the indictment. (Doc. no. 25, pp. 5-7.) Petitioner, howevef, does not state the proper test for
equitable tolling. To be entitled to equitable tolling under AEDPA, a petitioner must show

“¢(1) that he has been pursuing his rights diligently, and (2) that some extraordinary

circumstance stood in his way and prevented timely filing.”” Holland v. Florida, 560 U.S.

631, 649 (2010) (quoting Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005)).

Petitioner has not made the required showing of diligence or extraordinary
circumstances. Petitioner claims, again for the ﬁrst- time in his objections, he hiréd his post-
conviction counsel on June 4, 2014, and counsel promised to “file his petition timely.” (Doc.
no. 25, p. 2-3.) When Petitioner asked his counsel about the late filing of the petition,

counsel purportedly told him the nature of the claims would “except any procedural bar -
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caused by his failure to file timely.” (Id. at 3.) Petitioner does not indicate what type of
“petition” he instructed his counsel to file in June 2014. Furthermore, Petitioner states in his
objections he “did not know of the law in 28 U.S.C. § 2241 and § 2245 [sic]” until May
2016. (Doc. no. 25, p. 15.) Thus, it seems highly unlikely Petitioner told his counsel to file a
federal habeas petition of which he had no knowledge in June 2014.

Furthermore, counsel’s purported actions do not rise to the level of extraordinary
circumstances as required for equitable tolling. “[A] garden variety claim of excusable

neglect . . . such as a simple miscalculation that leads a lawyer to miss a filing deadline . . .

does not warrant equitable tolling.” Holland v. Florida, 560 U.S. 631, 651-52 (2010)
(quotations omitted). Extraordinary circumstances in this context are found where counsel’s

“abandonment” of the client is “‘evidenced by counsel’s near-total failure to communicate

230

with petitioner or to respond to petitioner’s many inquiries and requests . . . .”” Maples v. -

Thomas, 565 U.S. 266, 282 (2012) (quoting Holland, 560 U.S. at 659). No such showing
can be made here.

Petitioner’s post-conviction counsel represented Petitioner diligently from June 2014
to August 2017, when Petitioner summarily fired counsel in a notice to the court. (Doc. no.
'26.) Counsel regularly filed motions, petitions, and appeals on Petitioner’s behalf, including
a state motion to correct void and illegal sentence on July 21, 2014, a state habeas petition on
October 15, 2014, and the prevsent federal habeas petition on August 19, 2016. Thus, it is
clear Petitioner’s post-conviction counsel never “abandoned” him in a manner deserving of
equitable tolling of the limitations period. Maples, 565 U.S. at 282.

Petitioner finally argues he is entitled to equitable tolling under the “actual

innocence” exception to the AEDPA limitations because the indictment failed to allege the
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essential elements of the offense for which he was convicted in 2013. To satisfy the actual
innocence exception, Petitioner must be able “(1) to present ‘new reliable evidence . . . that
was not presented at trial,” and (2) to show ‘that it is more likely than not that no reasonable
juror would have found petitioner guilty beyond a reasonable doubt’ in light of the new

evidence.” Rozzelle v. Sec’y, Fla. Dep’t of Corr., 672 F.3d 1000, 1011 (11th Cir. 2012)

(emphasis added) (citations omitted), cert. denied, 133 S. Ct. 351 (2012). As the Magistrate
Judge noted, Petitioner offers no new evidence supporting his claim of actual innocence.
(Doc. no. 20, p. 8.) Petitioner has, at most, provided “new interpretations of existing

evidence,” which is “not . . . a sufficient showing of actual innocence to overcome the

procedural default.” Claritt v. Kemp, 336 F. App’x 869, 871 (11th Cir. 2009). Thus,

Petitioner is not entitled to equitable tolling based on a claim of actual innocence.

Accordingly, the Court OVERRULES Petitioner’s objections, ADOPTS the Report
and Recommendation of the Magistrate Judge as its opinion, GRANTS Respondent’s motion
to dismiss, and DISMISSES this petition filed pursuant to 28 U.S.C. § 2254 for lack of
jurisdiction.

A prisoner seeking relief under § 2254 must obtain a certificate of appealability
(“COA”) before appealing the denial of his application for a writ of habeas corpus. This
Court “must issue or deny a certificate of appealability when it enters a final order adverse to
the applicant.” Rule 11(a) to the Rules Governing Section 2254 Proceedings. This Court
should grant a COA only if the prisoner makes a “substantial showing of the denial of a

constitutional right.” 28 U.S.C. § 2253(c)(2). For the reasons set forth in the Report and

Recommendation, and in consideration of the standards enunciated in Slack v. McDaniel,

529 U.S. 473, 482-84 (2000), Petitioner has failed to make the requisite showing.
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Accordingly, the Court DENIES a COA in this case.” Moreover, because there are no non-
frivolous issues to raise on appeal, an appeal would not be taken in good faith, and Petitioner
is not entitled to appeal in forma pauperis. See 28 U.S.C. § 1915(a)(3).

Additionally, Petitioner filed a notice on September 26, 2017, seeking to dismiss his
counsel and proceed pro se. (Doc. no. 26.) Petitioner’s counsel has not filed a motion to
withdraw from the case. Thus, out o'f.an abundance of caution, the Court DIRECTS the
Clerk to also serve a copy of this Order on Petitioner at Johnson State Prison.

Upon the foregoing, the Court CLOSES this civil action and DIRECTS the Clerk to
enter [inal judgment in favor of Respondent.

SO ORDERED this._ Aj;_ day of November, 2017, at Augusta, Georgia.

DA

UNITED smiu;s DISTRICT JUDGE

 2fthe court denies a certificate, the parties may not appeal the denial but may seek a
certificate from the court of appeals under Federal Rule of Appellate Procedure 22.” Rule 11(a)
to the Rules Governing Section 2254 Proceedings.

6
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IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF GEORGIA

DUBLIN DIVISION
ARTHUR LAWTON CLARK, )
Petitioner, ;
V. % CV 316-068
SHAWN EMMONS, Warden, g
Johnson State Prison, )
Respondent. ;

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION

Petitioner filed the above-captioned petition for a writ of habeas corpus pursuant to 28
U.S.C. § 2254. Before the Court is Respondent’s motion to dismiss the petition for lack of
jurisdiction and untimeliness. (Doc. no. 14.) For the reasons set forth below, the Court
REPORTS and RECOMMENDS Respondent’s motion to dismiss be GRANTED, this
petition be DISMISSED for lack of jurisdiction, and a final judgment be ENTERED jn
favor of Respondent.

L BACKGROUND

On June 17, 2013, Petitioner pleaded guilty in the Superior Court of Dodge County to
aggravated cruelty to animals and was sentenced to five years probation. (Doc. no. 15-5, pp.
6-8.) On May 15, 2014, the Superior Court revoked two years of Petitioner’s probation and
terminated the remainder of his éeﬁtence. (Doc. no. 15-8, p. 13.) Petitioner filed a motion to

correct void and illegal sentence on July 21, 2014. (Doc. no. 7-4.) The motion was dismissed

Af}/[)el/)Cf}\ X C
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as untimely filed on February 20, 2015. (Doc. no. 7-5.) Petitioner was released on parole,’
and his parole was revoked “on or about” June 23,2015 . (Doc. no. 19, p. 4.)

Petitioner, through counsel, filed this petition on August 19, 2016, asserting two
grounds for relief. (Doc. no. 1.) Ground one alleges Petitioner was “sentenced on a void
.indictment because it failed to allege every essential element” of the charge for aggravated
cruelty to animals.” (Id. at 5.) Ground two alleges his trial counsel was ineffective by failing
to challénge the sufficiency of the indictment and advising Petitioner to plead guilty. (Id. at
7.) Respondent filed a motion to dismiss, arguing the Court lacks jurisdiction under § 2254
-bécause Petitioner faile_(f to satisfy the “in custody” requirement and, even if the Court had
jurisdiction, Peﬁtioner’s habeas petition would be untimely. (See generally doc. no. 14.)
Petitioner argued in response (1) the record is not clear regarding whether he met the “in
custody” requirement, (2) the petition is timely because he was sentenced as a first offender
so his conviction was not final until after his probation revocafion, and (3) equitable tolling
applies because he was actually innocent of the crime charged. (See generally doc. no. 19.)
II. DISCUSSION |

A, The Court Lacks Jurisdiction Under § 2254 Because Petitioner Was Not
in Custody When He Filed This Petition.

Under 28 U.S.C. § 2254, “a district court shall entertain an application for a writ of
habeas corpus in behalf of a person in custody pursuant to the judgment of a State court only
on the ground that he is in custody in violation of the Constitution or laws or treaties of the
United States.” 28 U.S.C. § 2254(a) (emphasis added). This “in custody” requirement must

be satisfied in order for a federal court to have jurisdiction to hear a case under § 2254.

! Neither party sets forth the details of Petitioner’s release.on parole, including his release
date.
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Unger \A Moore, 258 F.3d 1260, 1263 (11th Cir. 2001) (“For a federal court to have subject
matter jurisdiction over a habeas proceeding, the petitioner must be ‘in custody pursuant to
the judgment of a state court.””). The Supreme Court has found the “in custody” language in
§ 2254 blocks a petitioner from bringing a federal habeas petition directed solely at a
conviction for which he is no longer serving a sentence. Lackawanna Cty. Dist. Attprney V.
Coss, 532 U.S. 394, 401 (2001).

Here, like in Lackawanna, the Court lacks jurisdiction under § 2254 because
Petitioner was no 1;)nger serving a sentence for the challenged conviction when his petition
was filed. At the May 15, 2014, probation revocation, the Dodge County Superior Court
amended Petitioner’s sentence to terminate after two years of incarceration. (Doc. no. 15-8,
p- 13.) Petitioner’s release on parole and subsequent parole revocation would not have
extended the term of his sentence. See O.C.G.A. § 42-9-2(d)(1) (“The parolee shall remain
in the legal custody of the board until the expiration of the maximum term specified in his or

her sentence . . . .”); Hayward v. Danforth, 787 S.E.2d 709, 710 (Ga. 2016). Thus,

Petitioner’s sentence terminated on May 15, 2016. (See doc. no. 15-8.) Petitioner did not
file the present petition until July 22, 2016. (See doc. no. 1.) Because Petitioner was not in
cﬁstody for the challenged conviction when he filed this petition, the Court lacks jurisdiction
under § 2254.

B. | Petition Would Be Time-Barred if Jurisdiction Existed.

Even if the Court had jurisdiction over this petition, it would»be untimely under
| AEDPA. Pursuant to AEDPA, 28 U.S.C. § 2244(d), there is a one-yearv statute of limitations

for § 2254 petitions that runs from the latest of:
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(1)(A) the date on which the judgment became final by the conclusion of
direct review or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created by State
action in violation of the Constitution or laws of the United States is removed,
if the applicant was prevented from filing by such State action;

(C) the date on which the constitutional i ght asserted was initially recognized
by the Supreme Court, if the right has been newly recognized by the Supreme

Court and made retroactively applicable to cases on collateral TeViEwW; Or

(D) the date on which the factual predicate of the claim or claims presented
could have been discovered through the exercise of due diligence.

(2) The time during which a properly filed application for State post-

conviction or other collateral review with respect to the pertinent judgment or

claim is pending shall not be counted toward any period of limitation under

this subsection. '

Under § 2244(d)(1)(A), a judgment becomes final upon “the conclusion of direct
review or the expiration of the time for seeking such review.” Pursuant to 28 US.C.

§ 2244(d)(2), the one-year statute of limitations -does not run while a properly filed

application for state post-conviction or other collateral review is pending in state court.

Cramer v. Sec’y, Dep’t of Corr., 461 F.3d 1380, 1383 (11th Cir. 2006). In Georgia, “when a
state habeas petition seeks a certificate of probable cause from the Georgia Supreme Court

and the Court denies the request, the petitioner’s case becomes complete when the Court

issues the remittitur for the denial.” Dolphy v. Warden, Central State Prison, 823 F.3d 1342,
1345 (11th Cir. 2016). - |

Petitioner was convicted and sentenced on June 17, 2013. (Doc. no. 15-5, pp. 6-8.)
Because Petitioner did -ﬁot file a direct appeal within thirty days of  his sentencing,
Petitioner’s conviction became “final” under AEDPA on July 17, 2013. O.C.G.A. § 5-6-

38(a) (“A notice of appeal shall be filed within 30 days after entry of the appealable decision
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or judgment complained of.”). Petitioner filed the current petition on August 19, 2016,
(Doc. no. 1.) Because Petitioner did not file within the one-year statute of limitations under
AEDPA, the petition is time-barred.

Petitioner claims his petition is not untimely under AEDPA because he was sentenced
as a first offender, meaning his conviction did not become final until his probation revocatién
in May 2014. (Doc. no. 19, pp. 5-6.) Plaintiff also argues the one-year limitation period |
tolled during the pendency of his motion to correct void and illegal sentence. (Doc. no. 19,
p. 6.)

Furthermore, Petitioner requested time to “sufficiently develop[]” the record with
transcripts of the plea and revocation hearings to determine whether he was sentenced under
first offender status. (Doc. no. 19, pp. 4-5.) However, Respondent placed transcripts of the
gﬁilty plea and revocation hearings on the record prior to Petitioner’s response to the motion
to dismiss. (See doc. nos. 15-6, 15-7.) Therefore, there is no néed to allow Petitioner time fo
refile documents already on the record.

Upon review of Petitioner’s sentence and the transcripts of the plea hearing and
probation revocation, nothing in the record indicates Petitioner was senfenced as a first
- offender. The final disposition form does not indicate Petitioner’s plea was entered under the
First Offender Act, (doc. no. 15-5, p. 6.) and neither the plea hearing transcript nor the
probation revocation Hanscﬁpt mentions the Petitioner was sentenced as a first o'ffenderf
(Doc. no. 15-6; doc. no. 15-8.) In short, Petitioner was not sentenced as a first offender.

Because Petitioner was not sentenced as a first offender, his conviction became final

on July 17, 2013. Petitioner filed his motion to correct void and illegal sentence on July 21,
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2014, more than one year after his conviction became final. (Doc. no. 7-4, p. 1.) Because
the one-year limitation period had expired before Petitioner filed the motion, his claim that
the motion tolled the statute of limitations is also without merit. Therefore, the present
petition was untifnely filed.

C. The Limitations Peribd Was Not Otherwise Reset under AEDPA, and

Petitioner Has Not Shown that He Is Entitled to Equitable Tolling or that
a Fundamental Miscarriage of Justice Has Occurred.

Petitioner has not provided any explanation that would delay or reset his one-year
statute of limitations under any statutory sections of AEDPA set forth above. An othefwise
untimely §. 2254 petition may be considered if a petitioner can demonstrate that either he is
entitled to equitable tolling or that a fundamental miscarriage of justice has occurred.
Equitable tolling can be applied to prevent the application of AEDPA’s statutory deadline,
but only if a petitioner “shows ‘(1) that he has been pursuing his rights diligently, and (2) that

some extraordinary circumstance stood in his way’ and prevented timely filing.” Holland v.

Florida, 560 U.S. 631, 649 (2010) (quoting Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005));

see also Lawrence v. Florida, 549 U.S. 327, 336 (2007). Nevertheless, equitable tolling is

typically applied sparingly, Steed v. Head, 219 F.3d 1298, 1300 (11th Cir. 2000), and is

available “only in truly extraordinary circumstances.” Johnson v. United States, 340 F.3d -

1219, 1226 (11th Cir. 2003). The petitioner bears the burden of proving his entitlement to

equitable tolling, San Martin v. McNeil, 633 F.3d 1257, 1268 (11th Cir. 2011), and will nbt

prevail based upon a showing of either extraordinary circumstances or diligence alone; the

petitioner must establish both. See Chavez v. Sec’y Fla. Dep’t of Corr., 647 F.3d 1057, 1072

(11th Cir. 2011).




Consideration of an otherwise untimely petition for federal habeas corpus relief may
also be appropriate upon a showing that a “fundamental miscarriage of justice” has occurred,
whereby “a constitutional violation has probably resulted in the conviction of one who is

actually innocent.” McQuiggin v. Perkins, 569 U.S. _, 133 S. Ct. 1924, 1931 (2013) (citing

Murray v. Carrier, 477 U.S. 478, 495-96 (1986)); see also Wyzykowski v. Dep’t of Corr.,
226 F.3d 1213, 1218-19 (11th Cir. 2000). The actual innocence exception “is exceedingly
narrow in scope,” and a time-barred petitioner seeking to invoke it must be able “(1) to
present ‘new reliable gvidence . . . that was not presented at trial,” and (2) to show ‘that it is
more likely than not that no reasonable juror would have found petitioner guilty beyond a

reasonable doubt’ in light of the new evidence.” Rozzelle v. Sec’y, Fla. Dep’t of Corr., 672

F.3d 1000, 1011 (11th Cir. 2012) (citations omjtted). As the Supreme Court emphasized,
“The miscarriage of justice exception, we underscore, applies to a severely confined
category: cases in which new evidence shows ‘it is more likely than not that no reasonable
juror would have convicted [the petitioner].”” McQuiiggin, 133 S. Ct. at 1933 (emphasis
added).

Here, Petitioner has not shown that extraordinary circumstances prevented him from
timely filing his federal claims or that a miscarriage of justice will occur if his claims are not
considered. Petitioner argues he cannot present new evidence to support his claim of actual
innocence because this case involves a guilty plea. (Doc. no. 19, p. 7.) However, at the plea
hearing, the prosecution set forth the factual basis of the plea. (Doc. no. 15-6, pp.10-11.)
The factual basis served as the necessary evidentiary component in this case. See Phelps v.

State, 750 S.E.2d 340, 343 (Ga. 2013). Thus, there was evidence presented in this case




Case 3:16-cv-00068-DHB-BKE Document 20 Filed 09/01/17 Page 8 of 8

which Petitioner was able to supplement to support his actual innocence claim. To the extent
his opposition to the motion to dismiss challenges his guilt, he has presented no evidence to
support, let alone satisfy, the high burden that no reasonable fact finder could have found
him guilty of aggravated cruelty té animals.

Because Petitioner has not shown any extraordinary circumstances prevented the
timely filing of his federal habeas corpus ciaims or that a miscarriage of justice will occur if
the untimely claims are dismissed, neither equitable tolling nor the ﬁmdamental- miscarriage
of justice exception saves the untimely petition from dismissal.

III. CONCLUSION

. For the reasons set forth above, the Court REPORTS and RECOMMENDS
Respondent’s motion to disnﬁss be GRANTED, this petition be DISMISSED for lack of
jurisdiction, and a final judgment be ENTERED in favor of Respondent.

SO REPORTED and RECOMMENDED this 1st day of September, 2017, at Augusta,

Georgia. -

L kg

. BRIAN E. EPPS
UNITED STATES MACISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA




Additional material %
from this filing is
available in the
Clerk’s Office.



