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QUESTION(S) PRESENTED

1. Whether Florida's State § 812.13 robbery offense
that includes "as an element" the common law requirement
of overcoming "victim resistance'" is categorically a ..
"violent felony" under the Armed Career Criminal Act, -
18 U.S.C. § 924(e)(2)(B)(i), when the offense has been
specifically interpreted by state appellate courts to

require only slight force to overcome resistance ?

2. Whether Petitioner's writ of certiorari should
be granted in light of the Supreme Court's grant of

certiorari in Stokeling v. United States, -(U.S. No. 17

-554), and the relisting in Pace v. United States, (U.S.
No. 17-7140), raising the identical question above in

question #1 ?

3. Whether Petitioner's conviction for § 812.13
robbery under Florida's - State statute qualifies as

a ACCA predicate ?

4. Whether Petitioner's sentence of five years over

his statutory maximum pursuant to 18 U.

w“y

o
e

(L

922(g) is
unlawful, in violation of the Fifth Amendment Due Process

Clause 7



LIST OF PARTIES

[x] All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows: '
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

. Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[X For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to
the petition and is

[ 1 reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,

[x] is unpublished.

The opinion of the United States district court appears at Appendix __ B to
the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,

[X] is unpublished. '

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,

[ ] is unpublished.

The opinion of the : court
appears at Appendix to the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,

[ 1 is unpublished.




JURISDICTION

[x] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _3/21/2018

[ 1 No petition for rehearing was timely filed in my case.

[X] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: 5/16/2018 , and a copy of the
order denying rehearing appears at Appendix __C . :

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. __A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

AMENDMENT 5§

Criminal actions-Provisions concerning-Due process of law and just compensation clauses.

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or
in the Militia, when in actual service in time of War or public danger; nor shall any person be
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in
any criminal case to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use, without just

compensation.



REASONS FOR GRANTING THE PETITION

Pefitioner conceded to his two prior Florida drug
convictions qualified as serious drug offenses in the
lower court. However, post Mathis, those convictions ..
do not qualify as serious drug offenses. Therefore this
Petitioner asserts that his pre Descamps and Mathis ..
concession is challangable once the Court remands this
case for resentencing. Petitioner arguably has three
prior convictions notwithstanding the drug offenses
and the Florida robbery pursuant to § 812.13, if obviated,
would render his ACCA sentence unlawful. Petitioner now
argues below that the Florida robbery doeé not satisfy
the elements caluse because it does not require violent

force. See Curtis Johnson, 599 U.S. 133 (2010)(defining

"physical force'" to mean "violent force — that is
capable of causing physical pain or injury to another
person'). Petitioner, however acknowledges that his
argument in the lower court was foreclosed by Eleventh

Circuit precedent in United States v. Fritts, 841 F.3d

937 (11th Cir. 2016, but maintains that Fritts was ....
wrongly decided. Indeed, the Ninth Circuit has since -
creating a circuit split and increasing the prospect for Supreme

L3



STATEMENT OF THE CASE

Petitioner was charged with possession. of a firearm
by a convictea felon. CR-DE#1. Petitioner ebtered a plea
of guilty. CR-DE#24. The PSI was prepared for sentencing
provided a sentencing range of 188 to 235 months. The
Petitioner was determined to be an armed career criminal
based on his prior convictions for violent felonies or
serious drug offenses. PSIN34. Specifically: Aggravated
battery, Sale of Cocaine, Delivery of Cocaine, Strong
Armed Robbery, and Aggravated assault w/deadly weapon.
PSI 99 33, 34, 42, 44, 47). Petitioner was sentenced to
188 months as a armed career criminal, five years 6 ..
months over his statutory maximum sentence. Petitioner
did not file a direct appeal, however he filed his
initial 28 U.S.C. § 2255 motion which was denied as -
untimely. CR-DE#217. Petitioner took an applicatidn to
the Eleventh Circuit Court of Appeals for permission to
file a second or éuccessive § 2255 on May 23, 2016, which
was granted. Petitioner then filed his:second § 2255 in
~ the district court which was denied September 25, 2017.
Petitioner filed a certificate of appealability to the
Eleventh Circuit Court of appéa]s which was denied on
3/21/2018, then filed a timely petition for reharing that

was denied on 5/16/2018. This certiorari petition follows.



o

Court review. In United States v. Geozos, the Ninth

Circuit considered a Florida robbery conviction under -
the exact ‘same statute at issue in Fritts Fla. Stat. §$
812.13— and held that the conviction did not qualify

as a violent felony under the ‘elements clause because,

it did not necessarily require the use of '"violent force"

as defined in Curtis Johnson. 870 F.3d 890 (9th Cir. 2017).

In 1998, Florida defined robbery as ''the taking of

money or other property which may be the subject of ..

larceny from the person or custody of another when in
the course of the taking there is the use of force, ...
violence, assault, or putting in fear." Analyzing the
identical language in a Flotrida robbery statute from -
1979, the Ninth Circuit found significant that the terms
"force" and “violence" were used seprately, which then
suggested "that not all 'force' that is covered by the
statute is 'violent force.'" Id at 900. That, in and of
itself, led the Ninth Circuit to "doubt“whether a
conviction for violating section 812.13 qualifies as a
conviction for a 'violent felony."'" Id. In addition, ..
Florida case law makes "c1ear" that "one can violéte §
812.13 without using violent force." Id. The Ninth ....

Circuit recognized that, according to Robinson v. State,

692 So.2d 883, 886 (Fla. 1997), a conviction under § 812.13(1)



requires that there "be resistance by the victim
that is overcome by the physical force of the offender."
Id. And critically, Florida case law both before and ..

after Robinson v. State, confirmed that "the amount of

force can be minimal.'" Id. For instance in Mimms v. State,

the Florida court held that, '"|a]lthough purse snaching
is not robbery if no more force or violence is used than
necessary to physically remove the property from a person
who does not resist, if the victim does nt resist in anmny
degree and this resistance is overcome by force of the
4perpetrator, the crime of the robbery is complete.' Id.

(quoting Mimms v. State, 342 S.2d 116, 117 (Fla Dist. Ct.

App. 1977) and adding emphasis to the words "in any
degree'); Id at n.9 (noting that Mims was ''cited with -

approval in Robinson"). The Ninth Circuit also found ...

significant that, in Benitez-Saldana v. State, 67 So. 3d
320, 323 (Fla. Dist. ct. App. 2011), another Florida court
held that a robbery conviction "may be based on a ...
defendant'svact of engaging in a tug-of-war over a victims
purse." In the Ninth Circuit's view, such an act "does not
involve the use of violent force whithin the meaning of

Johnson I." Id. at 900. Notably, the Ninth Circuit then

acknowledged that its conclusion that a Florida robbery

offense was not categorically an ACCA '"violent felony" put



it "at odds" with the Eleventh Circuit, which held ..

just the opposite in Fritts and United States v. Lockley,

632 F.3d 1238, 1245 (11th Cir. 2011). However, the Ninth
Circuit correctly found that Lockley and Fritts were ..
unpursuasive because they overlooked the crutial point
confirmed by Florida case law that violent force was ..
unnecessary to overcome the victim's resistance itself

is slight:

[W]e think that the Eleventh Circuit, in focusing
on the fact that Florida robbery requires a use of
force sufficient to overcome the resistance of the
victim, has overlooked the fact that, if the ....
resistance itself is minimal; then the force used
to overcome that resistance is notinecessarily —
violent force. See Montsdoca v. State, 93 So. 157,
159 (Fla. 1922)("The degree of force used is ....
immaterial. All the fore that is required to make
the offense a robbery is such force as is actually

sufficient to overcome the victim's resistance.").

Id at 901. That is, since '"violent force" has plainly
not been required for every Florida robbery conviction,
a robbery by '"force" in Florida does not meet the ACCA's

element clause. See United States v. Estrella, 758 F.3d

1239, 1244 (11ith Cir. 2014)(noting that is the state ..
cannot establish "beyond a reasonable doubt and without

exception, and element inveolving the use, or threatened



.
use of |violent force] against a person for every
chargé'brought under the statute," the conviction does
not categorically meet the elements clause).
Petitioner herein adopts the Ninth Circuit's
sound reasoning in Geozos and moves this Honorable -

Court to issue the writ of certiorari.

CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Date: (4% £$-1\7%




