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(SUES"I~ION PR~SENT~D

Whether the Second Circuit, disagreeing with the Seventh t~ircuit, correctly held that it is
permissible in sentencing a de:endant for a firearms offense to up~~ardly depart under t1.S.S.G.

~ SK2.6 for the severity of the underlying o~i~fense, when a defendant has already received a 4-

level enhancement under ~ 2K2.1(b)(6)(S) for that underlying offense, given that ~ 2K2.1(c)
expressly provides that these are alternative and not cumulative sentencing calculations.
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PETI"~TION FUR WRIT OF ~ERTIrJR~RI

Petitiotl~t• Alfred Tl~iomas prays that a ~~vrit of~certi~:ari issue to revie~~v the jud;ment

below.

OPINIONS BELOW

Thy opinion from the United States Gotiirt of Appeals for the ~ecnnd Circuit is United

States v. Thomas, 723 Fed. Apex. 60 (2d Cir. 2t~ i 8) (Summary Order), attached at Appendix A.

NRISDIC"LION

Jurisdiction in this court exists puY•suant to 2b U.S.C. § 1254(1), as it is a petition from a

final decision by the united States Court of Appeals fog• the Second Circuit issued an May 22,

2018. This peCition is timely. See Supreme Court Rule 13('1).

S"I'A1"LJTOIZY PROVISIONS INVOLVED

L1.S.S.G. ~ 2K2.1 {b)(61(B) prs~vides:

(b) Specific Offense Ch~.ract~ristics

(6) xf t11e defendant--
(!A) possessed any firearm or arnnlunition while leaving oi• attempting to
leave the United. States, or possessed or trans#et•red any firearm. or
atnmuizition with I<nowle~ge, intent, or reason to believe that it would be
transported out of the united States; or
(B) ttseci or possessed any ~tirearm or ammunition in connection with
another fe1_ony offer..se; or possessed or t1•~nsferred any tirearl~ or
ammunition with knowledge, intent, or reason tc~ believe that it would be
used or possessed ii: connection with another felony offense, increase by 4
lev~:s. It the resulting ofFense level is less than lev.l 18, increase to level
1 ~.

U.S. ~. Cs. ~ 2I~2.1(~.;) p~ ovides:

(c) Cross Kefererzce
~ 1) If the dE~tendant used or possessed any ~:irearm or ~mml~rition cited in the
offense o~:~ conviction in G<~~ti~nection ~~itn tl~e commission or attempted
cornri~.issi~n o~f~ another offense, ~7• ~~ossessed ~r ti•ansf~rred a firearm oz•
anlrminition c~ ted. in the off~;nsP of conviction with knowledge oz- intent that it
would be used or possessed in carinection with another offense, apply--



(A) ~ 2X1.1 (Attempt, Solicitation, or Conspiracy) in respect to that other

offense, iFthc resLilting offense level is Greater than that determined above;
car
(B) if death resulted; the most analogous oflense Guideline from Chapter

Two, Part.A, Subpart T (Homicide), if the t•esultin~ o~fes~se level is greater
than that determined above.

tJ.S.S.U. S SK2.0 provides:

If a weapon or dangerous instrLunentali~y way used or. possessed in the
coinrnission of the offense the cotiirt inav increase the sentence above the
authorized guideline s•ange. I"ne c~tent of the' increase ordinarily should defend on
ti.e dangerousness of the weapon, the mai~per itl which it was used, and the extent
to which its use endangered others. The discllar~e of a ~~irearm might warrant a
substantial sentence inci•~;ase.

S"~FATEi~~fFNT OF THIS CASE

1v~r. Thomas was sentenced to 115 months imprisonment for being a felon in possession

of ammunition in violation of 1$ U.S.C. § 922(8)(1) and 18 t1.S.C. ~ 9'L4(a)(2). Mr. Thomas'

~;ontention is that the District Court erred by departing upward pursuant to § 5K~.6 ~?f the Unzted

States Sentencing Guide;ines because the Distz•ict Court based that upward departure on facts

that the applicable Gl~idelines already fillly ~dclressed through § 2K2.1(b)(6)f~)'s enhancement

and ~ 2K2.1(~)'s cross-refel•ence provision. It is t~ir~lawful to blue a defendant both a ~ SK2.6

inward departure and a ~ 2K2.1(b)(6)(B) enharcenzent. ̀There is a Circuit Col~rt split on this

important federal glzestion. If this Court agrees that the applicable Guidelines alr~;ady fully

addressed the severi~y of the non-fit•~arm offe~zse throi.zgh ~ 'Z,K2.1(b){6)(B) and ~ 2I~2.1 ~c j,

thereby rendering an upward departure pursuant to ~ SK?.6 improper-, then Mr. "~'homa.s'

sentence must ~e vaca.ted a~cl she case ~-einand~d for resente.icing.

Mr. Thomas was found not guilty in a \Tew York State jury trial of the Tanuar.~y 20 ~ 4

murder of Martin Faulk. ~Iis co-defendant; George Colon, was fou.~c~ guilty..~fter the verdict,

Mr. Thomas made several posts on his Fa~~ebook accol~nt, which were interpreted by law

en~forcem~nt as admittinb his responsibility for ~~he shooting. As a r~s~alt, the State District
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~,t:torn~y~'s office r~efcrred M~r. ̀ Thomas° case to the FBI to i~lvestigate whether federal charges

could he brought i~or the 2~J14 shootir~~.

During its it~vesti~;ation, the F~3I came across a dismissed state charge f~gainst Mr.

"Thomas arisin~~ out of shots fired in the vicinity of 115 West Bissell Street in Syracuse, New

York, in August 2012. A~co~ding to witi~iesses, the occupants of a light blue vehicle opened fire

witl~i shotguns as the vehicle drove by the u'~st Bissell Street address. At the time of the

shooting, there were people both on the porch and within she residences. Whine shots p~n~trated

the inside of the house, no one was llui•t.

The police found I~'Ir. Thomas diving a lighi blue Volkswagen Passat. Where the vehicle

stopped, three pzssengers got out, fled, and were never apprehended. Tl~e officers observed two

expended 12-~a~ge shotgun shells on the passenger-side, :ear-seat are~i of the vehicle. wring a

search of T✓ir. Thomas, officers recovered t:~~o live rounds of Remington. 12-gauge shotg~.~n

arnri~unition fY•om his pocket. Mr. "l,hor~las was a~~rested and charged with I st degree reckless

endangerment in New Fork State court, which c~large was L~ltilnately dismissed.

The instant federal prosecution is based nn the August 2012 sh~o~ting at 715 West Bissell

Street. In 2,003, Mr. Thomas had been ~,onvicted of felony ~ggravatE:d robbery in violation of

Kan. Stat. Ann. § 21-371E~. Consequently, he was a felon in possession of'arr~in~_mition in

violation ~~f 18 LI.S.C. ~ 922(8)(1) when he read the shotgun shells in his pocket zn 2012.

l~~Ir. Thomas entered a guilty plea to the ~ ~22~g)(1) charge on De~;err~ber 2 ~, 2016. There

was no pi;,a a~reeinent. Probation drafted the Pres~ntEnce Investigation Report. ~/Ir. Thomas'

~as~; offense level was 20 under U.S.S.G. § 2K2.1(aj(4)(A), because he coi~tritted the offense

su~bsenuent t~ sustaining one f~lo»y conviction for a crime of viole;lce. Probation aided a 4-level

enhazlcement under ~~ 2K?_.1(b)(6)(~3} ~ecatise N'fr. "Tho.nas' possession of the amn~Lmitior~ was in
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conriectiol~ with t11e felony offense of reckless endang~rnletlt for sho~~ting at she 115 ~✓est Bissell

Street residence. Subtracting 3 levels for acceptance ~f responsibility, Mr. Thomas' t~tai offense

level was 21. Mr. Thomas' total criminal history sco~•e was 8, for a criminal riistory cat:e~;ory of

?V. Mr. Thomas' Guidelines Rangy consequently was 57-71 months. "The stat~utoi•y rtiaximum

terr~~ of irnarisonment far his offense was 1U yeas.

Probation suggested that an upward departure may 've warranted pursuant to § SK2.6,

~~vhich ~ rovides that if a weapon or dangereas instrumentality was Lisec~ or possessed in the

coil~missior~ of the offense, an Lipward clepart~ire i~iay~ be appropria~e. In ~~rricular, Probation

identiried the 1 ? 5 West Bissell Street drive-by shooting a~ ~ot.,ntially warranting an 'upward

departure i~ndei• ~ SK2.6.

Mr. Thomas objected that this vvas impermissible double-counting. The shootinb ~-as the

other• felony offense w~nich formed the basis for the 4-lev~.l enhaiicem~~i tlnc~~er 4 2K2.1(b)(6)(B).

The Govui•nment's position ~~as that the 5 SI~2.6 ~.~~eapons de~~arture and the other felony

~~' 2K2.1(b)(6)(~3} enhancement addressed different wrongs a,nd therefore could both ire properly

applied.

Sentencing before .fudge Sar~r~es was on Jure 5, 2017. Judge Sannes found that an Lipward

departure under ~ SK2.6 of three levels was wan•anted. She rejected Mr. Thomas' double-

counting argument, holding that the 4-~lev~l ~ 2K2.1(b)(6)(Bl enhancement for possessing the

atrir~itinition in conil~etion with the felony offense of reckless endangerment did not take into

account the seriousness of the of'Fense ̀ 'where several shots were fired at. a residence where a

numY~er of people were outside on the por~uh." Shy found "that a thee., level derarture is

warranted under SK.?.6 to account for• the dis~.har~e of~a tire~:irm at a r~sicience ~vitli ~aeoplP

outside, creating a substantial risk to multiple victiz~~s of death or bodily injLlry."



The upward departltres resulted in an offense level 24 and criminal histozy category V zor

a Clui~ielines 12a.n~e of 92-115 months. Juc1g~ Sannes, after r-ecitinb tl~e consideration of the ? 8

U.S.C. ~ 3553(a) factors, imposed a top e~ d term ~fi imprisonment of 115 months S montns shy

of the statutory maximum. Judge Sar!nes also stated that even if a 3~-level departure was not

warranted unc~ei• ~ '~K2.6, she would have unposed the same sentence under ~ 3553(a).

Un appeal, Mr. '~~homas' principal argument wa.s that the Dist: ict Court erred Ly

departing upwa?~~ pursuant to ~ SK2.6 because the District Court based that upward departure on

facts that the applicable Guidelines already a~~idressed in § 2K2.1(c)'s gross-r-efer~nce provision.

United States v. Tr~~mas, 723 Fed. Appx. 60, bI (2d Cir. ?0 i 8) (Summery Order). Mr. Thomas'

~22(g j~ l) charge ca~~iea an initial offense level of 20. Because h~ vas in possession of the

ammunition during the drive-by shooting, i.e., he was in possession of the ammunition in

connection with another felony, ~ 2K2.1{b)(6)(B) operated t~ increase his ofr~nse level t~ 24.

Since Mr-. i~homas had possessed the ammunition in connection with another offense, ~ 2K2.1(c)

i•eclLl;red the Court to compare Mr. "~I'r~omas' offense level of 24 calculated under § 2rC2.1(b) with

the offense level of the underlying crimp; of reckless endangerment. Because the total reckless

endanger~r~ent offense 1_evel was 19, ~ 2K2,.1(c) obli~~ted the Court to use the higher oaf the two

offense levels, i.e., the felon in possession offense level of ~4.

Taken tc~ge~her, the €~ 2K2.1(b)(6j(B) 4-lel~el enhancement and the ~ 2K2,.1(c)

comparison fully accounted for the severity of Mr. Thomas' particular conduct ~~rhile in

possession of the ammunition. By also utilizing § SK2.6 to additionally iner~ase Mr. Thomas'

offense level due to the severity of the drive-~by shooting offense, Jurige Sanr~es ignored

§ 2K~.1(c)'s alternative calculation structure and irnprop~rly increased the length of Mr.

Thomas' sentence. ~ 2.k?.1(c) expressly p~•ovides that a defendant ~,~iIl eixher get the hibher
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c~i~fense level associated with the other• offense, or the calc~~lation under• subsection (b), but not

both. See Koon v. TJnited States, 51~ U.S. 81, 94-95 (1996)("Eves an encaur~,~ed fac,~or is not

always an appropriate basis for departure, for on some occasions Che applicable truideline ~wiil

have taken the encotu~ag~d factor into account."). Because Mr. Thomas did not raise that

argument in District Court, the Seco~ld Circuit reviewed it for plain error only. Thomas, 723 Fed.

Appx. at 61.

The Second Circuit affirmed Judge Samles. Like 3udge Sannes, the Second Circuit also

mistakenly accounted for th.e severity of the offense twice—once tF~rough the operation of

2I<~.1, and once through the application of ~ SK2.6. First, the Second Ciret~it noted that

L~is~rici Courts are authorized to depart from the sentencing guidelines "in cases that feature

aggravating or mitigating circumstances of a kind or degree not ad~c7uately taken into

consideration by the ['.Sentencing] Gommissic~n." Id. (quoting Koon, 518 U.S. at 94). The Second

Circuit e~xplai~ned that the Comm?ssion provides considerable guic~.an..e r~gardin~; atypical cases

by listing certain factors as either encouraged or• discouYag~d bases for depar~ur~. Id. (citing

Koon, S l8 U.~. at 94). Encouraged to-ctors are those tl~ie Commission has not been able to fully

capture in formulating the guidelines. Id. (citing Koon, 518 X1.5. at 94). The second Circuit

concluded that § 5K~.6 was an encouraged factor•. Icl.

'I,I~e Second Circuit went on to note tY~at som~tiiz~es th.e applicable Guidelirtie will have

takeYi an encouraged factor into account, reriderin~ departu. c inappropriate based on that factor.

Id. (citing Koon, 518 U.S. ~t 94-95). In such a situation, a court may sill depart on the basis of

such a factor, but o~n~y if it is "t~res~nt to a degree substantially in excess of tla~t which ordinarily

is involved in tiAe~offense." Id.
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Relying on Note 14(D) of Guidelines §2K2.1, the Second Circuit coric~uded that the

District Court did not plainly err by departing up~n~ard based nn the fact that VIr. Thomas

possessed ammunition ~,vhile taking part in a drive-by shooting, despite having already given t11e

2K2.1(b)(6)(B) enhancement for the offense. Id. at 61. Note 14(D) provides that "[i]n a case in

which the defendant used or possessed a firearm or explosive to facilitate another firearms or

explosives offense ... an upward departure under ~ SK2.6 ... tnay be warranted," which the

Court determined applied to Mr. Thomas' circumstances. Id. at 61-Fi2 (citing t1.S.S.G. ~ 2K2.1

cmt. n.14(d)). In so doing; the Second Circuit completely ignored the historical context behind

Note I~~~D), which was promL~lgated ̀ oack when. a defeil~'ant could nr~t get ~ ~ 2K2.1(b}(6)(B)

enhancement if the other of~:ense was a tirearrns or explo,ive otfei~se.

The Second Circuit incorp•eetly decided that the gen ,ral conduct that triggered the

2K2.1(t~)(6)(B} enha7cement—simply possessi3lg or using a firearm or ammunition ~in

connection with a ~felorly offense—was distinct from the condLict that triggered the § ~K2.6

ilpwar~ departure, ar~d thus both could be applied. Id. at 62. According to the Second Circuit, the

SK2.6 upward departure captured the distinct, firearms-related conduct especially likely to

cause great harm, i.e., partieip~ting in a drive-by shooting with individuals on the porch at the

targeted residence. Because the ~ 2K2.1(b)(E~)(B) enhancen-~ent and the ~ SK2.6 upward

departure served "distinct purposes" and repr~sent:ed "discrete harms" in the eyes of the Second

Cir~L~it, the court det~.rn~ined it was peririissible to apply botr when calculating Mr. Thomas'

Crui~'elines sen~ence. Id., (citing United Stages v. Malone, x}06 ~.3d 149, l52 (?d Cir. 2O05)).. As

argued infra, this impropet•ly contravenes the alternative stt•ucture of ~ 2K2.1(c), and conflicts

with holdings from other Circuits.
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Lecause this Petition is filed within 90 days of the Second C;ircuit's May 28, 2018, denial

of Defendant Alfred Thomas' Appeal from Judgment and Sentence, it is timely. See Supreme

Colu•t lZule 13("I).

REASONS FOR URA~ITINC THE WRI"T

1. This Court should resolve the important federal question and split atn~n~st the United

States Courts of Appeals on the questi~~n of whether it is permissible in sentenci~z s a

defendant tor' a firearms offense to upwardly depart under'U.S.S.G. § SK2.6 for the

severit of the Linderl~~ offense, ~~~hen a defendant has already received a 4-level

enhancement Linder ~ 2K2.1(b)~6)(B) for Chat underlying offense ~iv~n that ~ 2K2.1(c)

expresssl~provides that these are alternative and not cumulative sentencing calcLiIations,.

In deciding whether to Brant a writ, this Court gives priority tQ cases which present

important questions of ted~rai law nest yet decided ~y the CoLirt, see Suprem; Court Rule 10(c),

and cases raising a ~oniiict between the decisions of two ~r more united States Courts of

!~~peal, see Rule, 10(a). The instant case involves bath, and the writ should be granted.

Ti~ere is currently a divide among the united States Courts of Appeals regarding whether

a~ upward sentence; departure pursuant to t?.S.S.G. § SK2.6, dLle to the severity ~f tl-ie underlying

o ~fense, is permissible when a defendant his already received an enhancement: for the offense

Linder U.S.S.C~. ~ 2K2.1. The Seventh Circuit, in united States v. l-~.lm~uer, 1~F F.3~14~74 (7th

Cir. 1998), addressFd the issue and resolved it in the defendant's favor, holding it wa.s

in~iperinissible to depart upwards when the underlying Guideline took the ag~ravatirig~factor into

account. Ci~. United States v. ~reor~c, 56 F.3d 1078, 1O86-g7 (9th Cir. 1995)(improper to depart

upward based on factor taken into ac:;ount in alternative Guidelines calculation which was not

used because resulted in lower range).

Conversely, in the instant case, t ie Second Circuit concluded that the seve~i.ty of the

offense was not fully captured by ~~ 2K2.1(b)(6 j(B) and (c), and t11at a~~ up~ti~ard departure under

5K2.6 could also he applied. "I~homas. 723 k'ed. Appx. at 61-62. See also U1lited States v_
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Smith, 196 F.3d 6?6 (6th Cir. 1999)(upward departure pu*-sriant to §§ 5K2.2, 5K2.6, and SK2.9

permissible even with application of ~2K2.? (c) cross-reference provision?. The Secor_d Circuit's

reasoning in she present case and agreement with the Sixth Circuit, rather t11aY~ siding with the

rationale elucidated by the Seventh and Ninth Circl.iits, illustrates the need far• this Circuit Court

split to be resolved regarding this important federal question.

Upward departures are review~;d under an abuse of discretion standard. United States v.

~'l~orn, 317 F.3~d 107, 125 (2d Cir. 2003). "[A~ distric~ court by definition abuses its discretion

when it makes a mis±ake ofTlaw." Koon, 518 I1.S. at 100; Jnited States v. Fi•ankl~n, 15? F.3~ 90,

X38 (2d fir. ~l 998). ̀ Bec~ use ̀ the abLlse of discretion standaf~d includes revie~x✓ to determine that

the ~~~ourt's disc.•etiot~. in th.e sentencing determi.natinn] was not guided by erroneous le~a1

conclusions,' [the appellate cc~ur-t's~ review embraces the cZ!iestion of~«~hether ~ particular factor

is a permissible basis for departure." Franklyn, 157 F.3d at 98 (q~uotino 1Kq~r~, 518 U.S. at 1(~0).

If the district court bases its inward departure decision or. a ground that does nog legally s~lpport

departure, then it has abused its discretion. "l horn, 317 F.3d at 124-128; United States v.

Sentamu, 212 F.3d 127, 135-36 (2d Cir. 200J).

Furtrer, the Guidelines intend for departures to be rare. "Departures from the prescribe

Guidelines ranges are allowed only in cases that are unus~~al." Sentamt~, 212 F.3d at 134. A

departure is proper• only if there '`exists an a~grav~ting or mitigating circumstance of a kind, or to

a degree, not ad~~uat~~ly taken into c~~nsideration by the ~eiliencin~ Commission in fo.rrril~la~ting

the guidelines." ~1.5.S.G. ~ SI~2.0 (quoting 18 U.S.C. ~ 355 i(b)). Departures a.i•e "appropriate

only if the case is atypical oi• outside of the heartland." ilnited State s v. Yoiz~~i r, 143 F.3d 740,

743 (2c~ Cir. 1998}.
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Following from these general rules, there is a speci~Iic rule of particular impot•ta~~ce to Mr.

Thomas' case. If a Guidelin~,s provision already addresses a (actor, that factor clearly cannot bi

Lisecl as ~ g1-ound for departLu•e, becal.~se it his alY•ea~y been taken into consideration i~1 the

governing Guidelines provision. ~s -this C:out~t observed in Koon, "[e]ven an encouraged factor

is not always an appropriate basis for departure, for on some occasions the a:pplica'~le Guideline

~r✓ill have taken the encouraged factor into account." 513 I1.S. at 94-)5.

In Mr. Thomas' case, Judge Sannes violated this rule when she upwardly departed used

orl the 1 15 West F3issell Street shooting. This is because the governing CJuideline—~ 2IC2..1—

itself expressly addresses what is to happen'oy virtue of Mr. Thomas' ammunition being used in

the shc~otirlg. Accordingly, the shootinb cannot serve as the basis f~>; an upward departure,

having already been taken into account as a factor in the governing Guideline.

The drive-by shootinb of the residence at 115 Nest Bissel~ Street was charged in New

York Stage court as reckless endan~erznert in tike ~;rst degree, felony offense. As aforementioned,

the governing Gui:iel~ine~2K2.1—took this into acco~ir~t iti two ways. First, under

§ 2K2.1(b)(6)(I3), ~ 4-level enhancement was added becat~ise the defendadlt used or possessed

ammunition in co~lnection with another felo~.nv of~f:ens~. Second, ~ 2K7..1(c) e:Ypressly dir~ctecl

the District Court to consider the severity ~f the other cflense. Section ?K2..1(c) ~~~rc~vicies in

relevant part:

If the defendaxlt used or possessed any firearm or al~mrinition cited in the offense

of conviction with the commission or attempted commission of ~no~her offense

... appi~ (A) § 2X1.1 (Attempt, Solicitation or Con~pir•acy) in respect to that other

offense, if the resulting offense level is greater than that determined above; or (B)

if death ~e~ulted, the most analogous offense guideline from Chapter "'two, Part A,

Subpart 1 (~-Iomicide), ~f the resulting offense level i~ greater than that determined

above.

Because, thankfully, nn oi1P was killed in the shoetir~g, the homicide Guideline would not

be used ~o calculate I~~1z-. 7~homas' offense level Linder ~ 2.I~2.1(c)(1)(B). Prather•, sander



2K2.i(c)(11(~`,), the substantive offense o~i~reckless endangerment would be addressed under

the Guideline for tl~i~ substantive offense of aggravated. assault, ~ 2 .2..2. Calculating Mr.

Thomas' offense level under' ~ 2A2.2 would result i~ a total offense level of 19 (base offense

level of 14, plus 5-level er~zhancement because a firearm was discharged). This offense level,

however, is lower than the offense level calculated under the possession of ammunition

Guideline, which totaled 24. Accordingly, the total offense level of 24 tinder § 2K2.1 was the

ore which was properly used.

Judge Sannes—with the subsequent blessing of t11e Second Czre~uit upwardly departed

under ~ SK2.6 based nn the dangerousness ~f the underlying felony offense of reckless

e~~~angermen_t. SI P observed that this dangerous:~ess warranted an upward departure beyond the

4-level enhanc~;ment in § 2K2. i (bl(6 j(Bl bacause the shooting was more dangerotiis than many

ot~~;r felony offenses. ~3ut what Jude Sannes, and the Second Circuit, failed to recflgnize is t~iat

2K2.1(c) was included in t~~e Guideline to expressly address the ciangerousn~ss of the reckless

endangerment felon}' offense. If use of the firearm cased a de~ith, the court was required to use

the ap~licablc hc~lnicicle Uuicieline if that resulted in a higher Gl~ide~iz:es Rarge.

2K2.1(c)(1)(B). If it did not cause a death, the court was required to calculate what the

Guideline would be for the substantive offense, and use this calculation if it resulted in a higher

1•a1~g~. S 2K2.1 ~c)(1)(~). Section 2K2.1(c) squarely deals with the severity of the underlying

substantive o~iense, a;~d consequently an upwar•c~ departure cannot be based nn this severity.

Koon, _518 U.~. at 94-95 (cannot ~ipw~~~rdly depart based on factor taken into account by the

governing Guideline).

Alm~~_ier is illustrative. 146 F~'.3d ~t 4?5. In ~~.1maQ~uei•, the defendant pointed a g~.in ai a

seven-year-old boy, tt~ld him he woii?cl shoot, end pulled thf~ trigger. ld. Fo1-h~rlately, the
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revolver's hammer fell on an empty chamber. Id. The defendant pled guilty to being a felon in

possession of a tiz•ea.•m in violation of 18 U.S.C. ~ 922(8)(1). Id. ?-Iis base offense level under

§ 2K2.1 was 20, just like Mr•. "I~homas. Id. at 476. The district court departed upwards by 3 levels

pursuant to § 5K2.6 because the defendant's act of brandishing ~ dun in front i~f the young boy

was an "an aggravating :factor,"' just as Jude Sai7nes did to I~~r. Thomas. Id. at 477.

The Seventh Circuit reversed, holding that an upward departure was not permitted under

5 5K2.6 bicause Che unc~let•lving Guideline of § 2K2. l took 'the aggravating factor into account.

Id. C1~zd~r ~ 2K?.1(~), the district court was direcCed to calculate the Cruidelitzes Range for the

underlying felony of ense a~;~ravated assault--and compare it with the range under ~ 2K2.1(a)

and fib), and apply the are~ter. As in Ivlr. Thomas' case, the aggravated assau-it Uuidel_ine

2A2.2—reslzlted in a lover range, and accordingly was not used. But the fact that it was nc~t

us~,d did not mean that it was not fully acc~ut~.ted for--it jList meant trzat the Gl~idelin~ instrucCed

the district cout•t that the aggravated nature of the underlying offense eras nod ag€;ravated enough

to ins:ease the sentencing range beyond what had been calculated ~.inder 5 2K2.1~c). The fact that

the def;,ndant ~ssauited and threaten~;d the young bay with a gun is conduct "that has been fiilly

taken into account by § 2K2.1(c)'s ir~orpor~tioi~ of tl~e Guideline for aggravated assault." Id.

Accardin~ly, the district court erred by Lipwardly departing under 5 >K2.6 because the

aggravating conduct was taken into acco~znt by the applicable Uuide~line. Id. at 477 (citing

Koon.). Ti~is holding directly applies to Mr. ThomGs' case, is persuasive, and re~~uir~s reversal of

Judge Sannes' and the Second Circuit's ~ SK2.6 3-level upward departure.

On the other side of the Circuit Split, the SiYtr~ Circuit, in United States v. Smith, 196

F~.3d 676 (6tl~i Cir. 1~>99), alig~ied itself with the Second Circuit's reasoning in t11e instant case. In

Smith, the defendant pled guilty to "(1) assaa~ting a federal officer in violatio,l of 18 U.S.C.
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§ 7 11: i2) ca.rrying a firearm during a crirrte of violznce il~ violation of 18 U.S.C. § 924(c); (3)

being a fern in possession of a Eireann in ~~°i.olation o~F 18 [,~.S.C. ~ 922(g)(1l; (4) being a fugitive

in possession ova firearm in violation of 18 U.S.C. ~ 922(8)(2); (5) receiving a. ~rea~rm while

nein~ Lulde~ itlaictment in violation of 18 tJ.~.C. § 922(nj; and (6) possessing a firearm with an

obliterated serial number in violation of 1$ U.S.C. § 922(k}." Id. at 678. As the sentencing coLirt

was instructed that tlZe controlling guideline was that which resulted in the highest offense level,

it concluded that ~ 2K2.1—the controlling guideline for unlawful possession of ~irearrrts—was

the controlling guideline, as it yielded an offense level of 26, rather than ~ 2 2.2—thy

aggravated assault guideline—which only yielded an offense level of 24. The sentencing court

the~1 upv~~ardly tl~partet~ to ~n o~f~fense le~~el of 31 based on 35 SK2.6 (nis discharge of a firearn~j,

SI~2.~? (leis ~r~iminal purpose), and 5K22 (his infliction of serious bodily injury). Id. at 679.

"The defenu~~lt maintained that the ~~ 5K2.6, SK~.2, end SK2.9 departures wez•e

impermissible double crnu~ting, because they had been previously consid~;red under ~ 2K2.1(cj

through across-refe~~ei~ce to § ?_A?.2, th. agbravated assault guideline. Id. at. 684-85. ~'~s an initial

matter, the Sixth Circuit deemed that an upv✓and departure pursuant to ~ SK2.9 (commission of a

felony to conceal another felony) vas not double counting, he~ause ~ 2A"L.2 does not take into

acco~:nt the corr~mission of an assault to conceal another offense. Id. at f $5. "Tl~e Sixth Cs~~~uit

i-ejectecl the defi;ndant's Diller double coLlntin~ arguments, expl~iniilg that even if Smith had not

brandished the firearm or caused serious inj airy to the ~fticer, he still would have been sentenced

under ~ 2K2.1 at the same base offense level, because it would have been higher than the offense

level to; aggravated assault. Id. at 68~. Based on that masoning, the Sixth Circi.iit cencluc~ed t11at

the defel~dant's act;ons in bran~~ishin~; the ~irea~•r~1 anc~ iri seriously injuring the officer were never
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counted for purposes of his offense level under ~~,' 2K2.1, thereby justifying the upward. departures

under ~~ SK2.6 and SK2.2. Id.

Thy 5i:~th Cii•c~~it drew ~t?Ze same r±~istaken conclusion as the See~nd Circuit in tl~e Instant

case. ~ 2K2.1(c}, with its cress-reference to § 2f12.2, fully takes into account the severity of tl~e

Underlying of~ense. In Smith, the offense level for aggravated assault, standing alone, was less

without the enhancerrient~ for brandishing a firearm ol• seriously inj~.iring an officer. The offense

level was higher for abgravated assault with both enhancemer7ts. Higher still ~~as the offense

level Lrnder § 2K2.1, which thus captured the Severity oi~the defendant's particular conduct

namely, his brandishing a firearm and seriot.isly injuring an officer---as cvid~nced by his even

longer sentence. As expressly provided in § 2,Y2.1~c), the Cluidelin~s calculations are alterriat~ve,

nit cui~lulativ~.

T ie Government a.nd the Second Circuit nlazntain that the position elucidated in

Alma~er i~s contradicted by the commentary to § 2K2.1. ApplicatiQc~ Note 14(D}, which in

discussing the interplay bet~weerl the "Applic;ation of Subsections (b)(b)(B) and (cj(1)," provides:

In a case iri which the defendant used or possessed a firearm or explosive to
facilitate an~tl~ier firearms or explosive offense (e.g., the defendant used or
possessed ~ firearm to protect tie delivery o~i~ an ~mlawful shipment of
explosives), an upward departure under ~ SK2.6 (Weapons and Dangerous
Instr~un~ntaliti~s) may be warranted.

The second C~~rci~-it; detern:ii~ed that f~pplicatior~ Note 14~D) "~pern~its application of ~otr.

2K2.1.(b)(6){F3)'s four-level enhancement and the upward departLire provision undez- § SK2.5.

Svcli reliance on ~1ppl~cation Nate 14(D) is wrong, because a proper understanding of this

comment in fact fully stiipports Mr. Thomas' position. Note 14'(D) does trot eoi~rtemplate both a

(b)(6)~B) enhancemPn~t and a ~K2.6 upward depariure.

"I~o correctly understand Application Note 14(D), one needs to be aw~~re o1 the coiltexi in

which it was adopted. This Note was added 'in ?006. U.S.S. J. Amendment ~9? . ~t the time of
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this Anlendi~len~, the contrczlling law ~Nas that the ~ 2I~2.1(l~)(6)(B j 4-level enilancemenT could

nog b~~ applied if the '`another felony offense" was a firearms or ammunition off~ns~. The

detii~it:ion. o~f "another felon~y~ offense" was considered to categorically exclude all firearms and

explosive offen~~s. See, ems, ̀Unite~l_States v. Jones, 528 Fed. Appx. 527, 631-32 (7t11 Cir.

?013); United States ~v. Valenz~uala, 495 F.3d 1127, 1133-34 (9th Cir. 2007)("a defendant's

sentence may rrot be enhanced under ~ 2K2.1(b)(5) [nc~v~~ (b)(6)] if the other felony cffense is a

firearms trafficking ~r possession offense"j; Urit~d States v. Lloyd, 361 F.3d 197, 20 t (3d C~'ir.

2004)("firearms possession or trafficking offenses' are cate~oricail~~ removed from the set of

grimes that m.ay coi~stitLlte ̀ another felony offense"').

It is clear that Application Note 14(I~) was added tc address this e~ist~ng problem. Note

14(D) does not adclz•ess Upward de~arClires generally. Ratner, it only addresses upward

depa7-tt.~res "in a case in which the defendant used or possesses' the firear~r~ or explosive to

faciii~tat~ azlother firearms or explosi~~es oFfers~.'" Id. (emphasis added). And it was only this

lin~ite~ :~ateg~r_y of cases for which a (b)(6) [thin (b)(5)] 4--level ~nha:lcemer~it could not be

~ppl_ied, because this category was excluded. In other words, tre Gu?.delines in Note l~~~D)

provided upward departure authority only for that cat~;gory of offenses which? could Rio: get a

2K2.1(b}(6}(B~) 4-level enhancement.

Thus unders~ocd, Note 14(U) affirms 1VIr. Thomas' position. TJp~~~ard deparrure b%~.sed on

the underlying felony offense is only supportable where the defendant does nat get ins 4-level

2K2.1(b)(6)~~B) enhar.cemenC. If the defendant does get that enhancemenC, then apward

departure is cumulative, directly contxaverling the alternative directive of ~ ~K2.1(c).

(t is instructive to note that federal district courts routinely factor th;, a~g~avating nature

of the ur:derlying substanti ~e offense into a ~ ?.~2.1 Guidelines calculation through § 2K2.1(c)'s
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instruction to calculate the «nderlying offense's Guidelines Range and apply t11e greatest• of that

t•ange or tl~e range calculated under § 2K2.1(a) and (b). This exercise demonstrates the

controlling point—which is trat the aggravated nature of the under°lying offense is eYpi•essly

addressed in the controlling Guideline, and conse~uen1ly is an improper basis for upward

departure. See, e.~, United States v. Hicks, 4 F.3d 1358, 1363-65 (6t~' Cir. 19~3)(where

defendant ii1 illegal possession of firearm shot firearm and seriously injured ~~ictim, Utitidelines

calculation for aggravated assaillt pu.rsilant to § 2K2.1(c)'s cross-i•efei~ence ~,~,~as appropriatE);

United States v. 1Vladewe~l. 917 F.2d 301, 306-07 (7~~' Cir. 1990)(defendant's pointing cocked

gun a.t policeman and resulting felon in possession conviction requil•ed Guidelines calculation for

ag~a•avat~ci assault pursuant to ~ 2K7..1 ~c)'s cross-reference); United States v. ~hintlers, 842. F2d

742, '743 (8r~' Cis. 1989)(felon in possession w~« shot gun iii sir while struggling with victim

proper~y~ sentenced under aggravated assault GuidEline p~zrsuant to ~ 2K2.1(c)'s cross-reference).

Finally, the Second Circuit erred ~n ut~lizin~ a plain error re~~iew of~ Judge Sannes'

decision. Mr. Thomas expressly objected to the district court upwardly departing Lmclel• ~ SK2.6.

He o~jecte~l when Yl-o~ation identified the Vd'est Bissell Street shooing as a factor that may

warrant an upward departure under ~ ~K2.6. Irl his Sentencing Memorandum, Nor. Thomas

argued that it was improper to upwardly depart under ~ SK2.6 for the West Esissell Street

shooting wren he had already receivc;d the 4-level enha.nrernent under ~ 2K2.1(b)(6)(~) for the

same shooting. N.1r. Thorn_as made tl~e same obiect~ion at sentencing, arguing treat the

2K2. i (b)(6)(B) enhancement fully took into account the West Bissell Street shooting, and that

consequently a ~ SK2.6 l.ipward departure was not al~thorized.

It cannot be disputed that Mr. "~~llotnas ~rgt~ed below that a ~ 5{ 2.6 upward depar~ure

could no. b~ imposed because he had rereivec~ tk~e ~ 2K2.1(b)(6)(B) ~-level Pnhailcemeni. This is
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exactly the same argument he made to the Second Circuit. ~t is trtiie that the specit~cs ~~f Mr.

"Thomas' argument never reached the 1eve1 of detail put forward oi~ appear. There was no

mention of the imNact of § ~K2.1(c), but it should not have resultera in a waiver. "I'he legal

issue ~vhetller it: is law~~ul to impose a ~ SK2.6 upward departure for the discl~ia~~ge of a firearm

where t1.1e defendant received a 4-level enhancement under ~ 2K2.1(b)~6)(B) for that same

dise~lai•ge—way sgt~arcly raised. The arguments raised on appeal all effectively rely on the

proposit:~n that these cannot b~ doubly-coi,inter~. Requiri!~g more by' way of objection, subject to

the pains of foY•~feitu~~e, would be improper. C~f. United States v. Sofsky, 2$7 ~~.3d 122, 125 (2d

Cir. 20U2)(~•ecognizingthat plain error review need not be as stringent in trl~ coniext of

sentencing chaliengPs). Instead, as noted above, the ~~e~onc~ Circuit should have reviewed the

district Court's upward departure decision under ail abuse of discretion star~arci, T~iorn, 317

F.3d at 125, which "en~br~aces thE: guest-ion of whether a ~articul_ar factor is a permissible basis

for departure." Franklyn, t 57 F~.3d at 98 (quoting ~~oon, ~ 18 U.S. at 1 JO). If the district court

bases its inward departure dec~sioll nn a ground that cloys riot legally support departure, then it

IZas abused its di_scretiol~. "Thorn; 31'7 F.,d at 124-128; Sel~taallu, 212 F.3d at 1 ,5-36. Becal~se

Judge Sannes ~~~sed her ~ SKL.6 upward departure on the severity of the offense, which was

already fully accounted foi• by tine op~-rati.on of ~~~ 2.K2.1('~;~~6)(B) and (c), shz a'oused her

discretion.

CUNCL,USION

The petition fo1• w°rit of~ c:,rtiorari should be brant~d.
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