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ORDER AND JUDGMENT"

Before BRISCOE, HARTZ, and BACHARACH, Circuit Judges.

Mr. Jerome Christmon sued his former employer (B&B Airparts,
Inc.)/_under.Title VII of the Civil Rights Act of 1964, claiming
discriminatior; for failure to accommodate religious practices. Mr.
Christmon is a Hebrew Israelite and regards Saturday as the Sabbath.

Nonetheless, Mr. Christmon was required to work mandatory overtime

{
*

We.conclude that oral argument would not materially help us to
decide this appeal. See Fed. R. App. P. 34(a)(2)(C); 10th Cir. R. 34.1(G).
Thus, we have decided the appeal based on the briefs.

This order and judgment does not constitute binding precedent except
under the doctrines of law of the case, res judicata, and collateral estoppel.

But the order and judgment may be cited for its persuasive value under
Fed. R. App. P. 32.1(a) and 10th Cir. R. 32.1(A).

Christmon 22 WCE
Appenclix A
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shifts on some Saturdays. Because of his beliefs, Mr. Christmon asked to
wo‘rkhis overtime hours on Sundays instead of Saturdays. B&B Airparts
tol/d M:r. Christmon that if he needed time off for religious reasons, he had
to complete a “Request for Time Off form.”

Mr. Christmon did not submit the form. Instead, he simply stopped
coming to work when he was assigned Saturday shifts. B&B Airpa{rts did
not take any disciplinary action, and Mr. Christmon admits that he was not
required to work on Saturdays. But he remained dissatisfied because he
lost the opportunity to earn overtime hours, which he would have kept if he
had been assigned shifts on Sunday. Mr. Christmon was ultimately fired for
violating B&B Airparts’ sexual harassment policy.

After the firi.ng, Mr. Christmon sued under Title VII, claiming that
B&B Airparts had discriminated againsf him by failing to change his
weekend shifts from Saturdays to Sundays. On this claim, the distric;: court
graﬁted summary judgment to B&B Airparts, holding that it.had provided a
reasonable accommodation to Mr. Christmon.

Mr. Christmon app;als, arguing that the distriét court erred in

granting summary judgment because

. B&B Airparts had submitted an uncertified deposition 4
transcript with the summary-judgment motion,

e B&B Airparts had failed to submit any interrogatory responses,
and
) .the record had not shown a reasonable accommodation.

2
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We rejec;c these arguments. B&B Airparts provided undisputed evidence
that Mr. Christmon’s deposition was certified, no obligation existed to
support the summary-judgment motion with interrogatory responses, and
B&B Airparts provided a reasonable accommodation by allowing Mr.
Christmon to miss his Saturday shifts. For these reasons, we affirm.
I. Standard of Review
We review de novo the district court’s grant ef summary judgment.

Knopf v. Williams, 884 F.3d 939, 946 (IOth Cir. 2018). Summary judgment
18 .appropriate “if the movant shows that there is no genuine dispute as to'
any material fact and the mo_van\t is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). Iﬁ applying this standard, we view the
evidence and all reasonable inferences in the light most favorable to Mr.
Christmon. See Knopf, 884 F.3d at 946.
II. Evidentiary Issues

| Mr Christmon argues that the district court erred by (1) relying on
uncertified testimony from Mr. Christmon’s dep-ositionv and (2) granting
B&B Airparts’ motion even though it had not been supported by
interrogatory responses. Mr. Christmon’s arguments fail because B&B
Airparts (1) presented undisputed evidence that Mr. Christmon’s deposition
transcript had been certified and (2) was not required to support the motion

with interrogatory responses.
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Federal Rule of Civil Procedure 30(£)(1) requires that deposition
tranécripts be accompanied by a certification “that the witness was duly
sworn and that the deposition accurately records the witness’s testimony.”
Mr. Christmon argues that the district court could not consider his
deposition testimony Because B&B Airparts had filed a transcript lacking
the required certification.

For this argument, Mr. Christmon relies on three opinions from the
Southern District of Ohio: Moore v. Florida Bank of Commerce, 654 F.
.Supp. 38 (S.D. Ohio 1986), Morphew v. Lawhon & Associates, Inc., No.
2:10-cv-716, 2011 WL 6122638 (S.D. OhiovDec. 8, 2011), and Soliday v.
Miami County, No. C-3-91-153, 1993 WL 1377511 (S.D. Ohio Nov. 22,
1993). Reliance on these opinions is misguided because in these cases, the
parties relying on the deposition teétimony failed to provide the court with
a deposition certification. Moore, 654 F. Supp. at 41 n.2; Morphew, 2011
WL 6122638 at *2; Soliday, 1993 WL 1377511 at *5 n.4.' Here, B&B
Airparts filed the certification when the plaintiffs raised the issue. Because
the certification was filed, the district court did not err in considering the

deposition testimony.

! When transcript excerpts are filed, the Southern District of Ohio’s

local rules require the filer to include the certification. S.D. Ohio Civ. R.
7.2(e). No such requirement exists in the District of Kansas’s local rules.
Cf. D. Kan. R. 56.1(d) (requiring attachment of cited deposition excerpts
without mention of the certification).
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C

~ Mr. Christmon also argues that the district court erred in granting
summary judgment because B&B Airparts had failed to support its motion
with interrogatory responses. But Rule 56 did not requife B&B Airparts to
support its motion with interrogatory responses. Thus, Mr. Christmon’s
argument fails.
II1. Reasonable Accommodation

‘Mr. Christmon argues that fhe district court erred in holding that
B&B Airparts had provided a reasonable accommodation. We disagree. The
undisputed evidence shows that B&B Airp>arts.allowed Mr. Christmon to
skip mandatory Saturday shifts after he had ieXplained his religious
concern. This relief from'Saturday shifts constituted a reasonable
accommodation, and the district court did not err in granting summary
judgment t6 B&B Airparts.

Mr. Christmon bears the initial burden to show a prima facie case of
religious discrimination for failure to accommodate. Thomas v. Nat’l Ass’'n
of Letter Carriers, 225 F.3d 1149, 1155 (10th Cir. 2000). Mr. Christmon
must show that he |

. has a “bona fide rellglous belief that conﬂlcts with an
employment requirement,”

e informed B&B Airparts of this belief, and

N “was fired for failure to comply with the conflicting
employment requirement.”



~
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Id. If Mr. Christmon satisfies his burden, the burden would shift to B&B

Airparts, which would need to

J conclusively rebut an element of Mr. Christmon’s prima facie
case,
J show the offering of a reasonable accommodation, or
\’ - . . .
. show an inability to reasonably accommodate Mr. Christmon’s

religious beliefs without undue hardship.

Id. at 1156. The district court assumed that Mr. Christmon had met his
burden and decided as a matter of law that B&B Airparts’ accommodation
had been reasonable. We agree.

“‘Accommodate . . . means . . . allowing the plaintiff to engage in
[his] religious practice despite the employer’s normal rules to the |
contrary.”” Tabura v. Kellogg USA, 880 F.3d 544, 550 (10th Cir. 2018)
(quotjng EEOC v. Abercrohbie & Fitch Stores, Inc., 135‘S. Ct. 2028, 2032
n.2 (2015) (omissions in original)). But a reasonable accommodation does
not necessarily spare an employee from any resulting cost. Pinsker v. Joint
Dist. No. 28J, 735 F.2d 388, 390-91 (10th Cir. 1984). Thus, the
accommodation may be reasonable even though it is not the one that the
employee prefers. Id. at 390. |

The undisputed evidence shows that

. B&B Airparts required its employees to work overtime shifts
on Saturdays when scheduled,
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o before informing his supervisor of his need for religious
accommodation, Mr. Christmon had been disciplined for failing
to appear for a Saturday shift, and

J once Mr. Christmon had told his supervisor about the conflict
between his religious beliefs and the Saturday shifts, B&B
Airparts allowed Mr. Christmon to skip Saturday shlfts with no
dlsc1p11nary consequences g

See R. at 141 (deposition testimony of Mr. Christmon stating that B&B
Airparts “basicalfy just allowed me to not come in on my scheduled
Saturdays”).
Though Mr. Christmon requested an opportunity to make up his
~overtime hours on Sunday, Title VII did not require B&B Airparts to offer
Mr. Christmon’s preferred accommodation. B&B Airparts’ accommodation
allowed Mr. Christmon to avoid the conflict with his religious beliefs even
if he lost the opportunity for overtime. See Ansonia Bd. of Educ. v.
Philbrook, 479 U.S. 60, 70 (1986) (“[U]npaid leave eliminates the conflict
between employment requirements and religious practices by allowing the
individual to observe fully religious holy days and requires him only to
give up compensation for a day that he did not in fact work.”); Pinsker v.
Joint Dist. No. 28J, 735 F.2d 388, 391 (10th Cir. 1984) (“Defendant’s

policy, although it may require teachers to take occasional unpaid leave, is

not an unreasonable accommodation of teachers’ religious practices.”).?

2 Mr. Christmon cites three consent decrees to support his position.

Consent Decree, EEOC v. United Parcel Service, Inc., No. 2:12-¢cv-07334-



Lase Z:1L0-Cv-ULs41-Uivl LOCUITIeIIL DU FlIEU U0/ LD/ L0 Fdye 6o Ul o

- Appellate Case: 17-3202  Document: 01019997028 Daie Filed: 05/24/2018 Page: 8

Thus, the district court did not err in deciding that B&B Airparts had
provided Mr. Christmon with a reasonable accommodation.
IV. Conclusion

We conclude that

. the district court did not err in considering Mr. Christmon’s
. deposition testimony even though B&B Airparts’ motion had
not initially included the certification,

\ . B&B Airparts was not required to support its summary-
judgment motion with interrogatory responses, and

. the undisputed evidence shows that B&B Alrparts provided a
reasonable accommodation.

Accordingly, we affirm the district court’s grant of summary judgment to
B&B Airparts.

Entefed for the Court

Robert E. Bacharach
Circuit Judge

-

FSH-MAH (D.N.J. Nov. 1, 2013); Consent Decree, EEOC v. Maita ‘
Chevrolet Geo, No. 2:11-CV-03133-MCE-KJN (E.D. Cal. Sept. 25, 2013);
Consent Decree, EEOC v. Boca Grp., LLC, Nos. 11-CV-80825-
RYSKAMP/VITUNAC & 12-CV-80172-RYSKAMP/VITUNAC (S.D. Fla.
Mar. 9, 2012). As negotiated documents lacking legal analysis, these

- consent decrees do not constitute persuasive authority.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

JEROME A. CHRISTMON, )
)
Plaintiff, )
)
V. )
) Case No. 16-2341
B&B AIRPARTS, INC., )
)
Defendant. )
)
MEMORANDUM AND ORDER

Plaintiff Jerome A. Christmon, a former employee of defendant B&B Airparts, Inc., brings this
action pro se—claiming that defendant violated Title VII of the Civil Rights Act of 1964 by failing to
accommodate plaintiff’s request to change his standard day off from Saturday of each week to Sunday.
Plaintiff made the request because of his religious béeliefs as a Hebrew Israelite. Defendant claims that
it offered plaintiff a reasonable accommodation by allowing plaintiff to take off Saturdays without
penalty, even when plalintiff did not complete Request for Time Off forms in accordance with policy.

The case is before the court on defendant’s motion for summary judgment (Doc. 32). For the

following reasons, the court grants the motion.

L | Factual Background

The facts below are taken largely from defendant’s motion for summary judgment. Plaintiff
filed a response to defendant’s rpotion, but did not properly controvert the facts presented. Instead, he‘
spent most of his response arguing that revisions to his deposition were ignored and that defendant did
not include the court reporter’s certification with the deposition transcripts that it filed in support of its
summary judgment motion. Plaintiff cann;)t substantively alter his deposition testimony with an errata

sheet. See Burn v. Bd. of Cty. Comm’rs of Jackson Cty., 330 ¥.3d 1275, 1282 (10th Cir. 2003). And
Chr drmon IMIC |
Mypendix B

-1-
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|| defendant did not need to file the court reporter’s certification. See D. Kan. R. 56-.1(d1; Zhu v.
Countrywide Realty, Co., 165 F. Supp. 2d 1181, 1194-95 (D. Kan. 2001). Neither of plaintiff’s
arguments provide a valid basis for disregarding the uncontroverted facts presented by defendant.

Plaintiff worked as a simple assembly worker in defendant’s sheet metal assembly department
from October 20, 2014 through February 11, 2016. Roseann Payne supervised plaintiff.

As a Hebrew Israelite, plaintiff observes Saturday as the Sabbath. During his interview with
Payne (which was to hire plaintiff as a temporary employee), plaintiff told Payne, “I was serious about
my faith and that I would be requesting days and stuff off for my faith.” But plaintiff also told Payne
that he was available for any shift. After the interview, plaintiff felt like defendant would
accommodate his religious requests.

After plaintiff éompleted a temporary placement \;ith defendant, Payne hired him as a full-time
employee. Around the time of his hire, plaintiff signed an acknowledgement that he had received a
copy of defendant’s employee manual and that he was responsible for reading and complying with its
policies. The manual emphasizes the importance of daily attendance, requiring employees to complet¢
a Request for Time Off form if they need time off from work. The manual also states that the
scheduling of employee hours is based on many factors, including customer contracts, projeét due
dates, the assembly work of the specific employee, and employee efficiency. It further states that work
demands can change based on a number of unpredictable factors. The employee manual addresses
overtime, providing that employees who do not work mandatory scheduled shifts are subject to
immediate discipline. : . N

During the relevant time period, defendant’s sheet metal assembly employees worked two
shifts: (1) a Monday through Friday first shift that started between 5 a.m. and 6 a.m. and ran through

3:30 p.m.; and (2) a second shift from 3 p.m. to 1:30 a.m.- Defendant expected its Monday through
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Friday employees to work certain Saturdays. Defendant also had also a weekend shift for just a few
employees. The weekend shift was 4 a.m. to 4:30 p.m., Friday through Sunday.

Early in 2015, defendant experienced a customer order surge, and therefore required employees
to work mandatory overtime from J. aﬁuary 1, 2015 through August 16, 2015. During this period,
plaintiff and other small assembly workers had to work Monday through Friday, as well as Saturdays
from 5:00 a.m. or 6:00 a.m. to 11:00 a.m. or 12:00 p.m., depending on customer néeds, project due
dates, and employee workload. Beginning on August 17, 2015, mandatory overtime went to an as-
needed basis. From January 1, 2015, through August 17, 2015, plaintiff was scheduled and worked the
following Saturdays: January 17, January 24, February 7, February 21, March 7, May 16, June 14, |
June 27, July 12, July 18, and July 26.

Defendant scheduled plaintiff to work on Saturday June 6, 201 5, but plaintiff did not show up'
for his shift that day. Under defendant’s policy, plaintiff received a written warning. At the time of
this discipline, plaintiff had not requested the Sabbath off. Plaintiff claims that June 6, 2015 was not a
mandatory overtime day and that other defendant employees did not work that Saturday. But sheet
metal assembly workers Gilbert Santiago, Ben Kristek, Caleb Osborn, Lauﬁe Yeager, and Bob Martin
all were scheduled to work and‘ did work on Saturday, June 6, 2015.

Plaintiff’s claim arises from three meetings on July 24, 2015, August 3, 2015, and August 5,
2015. Plaintiff claims that on July 24, he met with Payne and “asked her if I could have my schedule
changed to have Saturdays off and come in and work Sundays, make up my overtime, make up my
time on Sunday.” Payne told plaintiff to complete a Request for Time Off form if he needed time off
for religious reasons. Payne also told plaintiff that she could cut his overtime hours.

All of plaintiff’s Saturday hours were overtime hours. Plaintiff never filled out a Request for

Time Off form for a single Saturday. Plaintiff did, however, complete six Request for Time Off forms
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for religious reasons, and defendant approved all six requests. After requesting Saturdays off on July
24,2015, plaintiff then worked the next scheduled Saturday shift on July 26, 2015.

Plaintiff never approached Payne or another supervisor again about Saturdays. Because
plaintiff did not complete Request for Time Off forms, Payne occasionally scheduled plaintiff for
Saturday shifts after July 24, 2015—specifically, August 29, October 3, October 17, October 31, and
November 7. Plaintiff never asked Payﬁe to reschedule those five days; instead, plaintiff was a no-
call/no-show on each of those days.

Defendant did not discipline plaintiff for his no-call/no-shows after July 24, 2015. Instead,
defendant allowed plaintiff to take unpaid leave during scheduled Saturdays after July 24, 2015.
Plaintiff admits that defendant “basically just allowed me to not come in on my scheduled Saturdays.”
Plaintiff alleges that on August 3, 2015, Patrick Earl, sheet-metal supervisor, told first-shift sheet-metal
assembly employees they were still on mandatory overtime and that working Sunday Was- not an
option.

Defendant does not offer a first shift on Sundays. To provide a first shift on Sunday for its
Monday through Friday employees would require defendant to undergo additidnal expenses includihg
i(l) operating an area of its building that normally would be closed and (2) paying a supéwisor or lead
to manage the first-shift Monday through Friday employees during thé Sunday shift.

In January 2016, Payne approached plaintiff and asked him if he was available to work on the
weekend. Payne then made a rare special accommodation and allowed plaintiff to work on Sunday.
Defendant had never before alléwed a first-shift Monday through Friday employee to work on Sunday.

Defendant terminated plaintiff’s employment on February 11, 2016 for violating defendant’s
sexual harassment policy. Plaintiff, however, makes no claims in this lawsuit against defendant based

on defendant’s handling of the sexual harassment allegations or his termination from employment.
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II. Legal Standards

Summary judgment is appropriate if the moving party demonstrates that there is “no genuine
issue as to any material fact” and that it is “entitled to judgment as a mattér of law.” Fed.R. Civ. P.
56(a). In applying this standard, the court views the evidenc_e and all reasonable inferences therefrom

in the light most favorable to the nonmoving party. Adler v. Wai-Mart Stores, Inc., 144 F.3d 664. 670

(10th Cir. 1998) (citing Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)).

Where, as here, the plaintiff proceeds pro se, the court construes the pro se filings liberally.
Hall v. Doering, 997 F. Supp. 1445, 1451 (D. Kan. 1998) (citing Hughes v. Rowe, 449 U.S. 5. 9-10
(1980)). On the other hand, a plaintiff’s pro se status does not relieve him from complying with this
court’s procedural requirements. Barnes v. United States, 173 E. App’x 695, 697 (10th Cir. 2006)
(citations omitted); see also Santistevan v. Colo. Sch. of Mines, 150 E. App’x 927, 931 (10th Cir. 2005)
(holding that a pro se litigant must follow the same rules of procedure as other litigants). Plaintiff’s
response includes no admissible evidence or support for his allegations, and the court therefore
evaluates the merits of defendant’s motion based solely on the evidence presented by defendant.

III.  Discussion |

A. Failure to Accommodate

Plaintiff brings a religious discrimination claim for failure to accommodate. The pretrial order
states plaintiff’s claim as follows: _
The defendant B&B Airparts, Inc. violated the plaintiff’s Civil Rights under
Title VII of the Civil Rights Act of 1964 when it refused to acknowledge his religious
request made on July 24th 2015 to change his standard off day from Sunday of each
week to Saturday of each week.
His religious request was not accommodated because his religious beliefs
contradict[] the religious beliefs of his supervisors or because [he] is a Hebrew Israelite.

To survive summary judgment on a religious discrimination claim for failure to accommodate,

plaintiff must show (1) a personal bona fide religious belief—one that conflicts with an employment

-5-
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requirement; (2) he notified the employer of this belief; and (3) he was fired or disciplined because he
failed to comply with the employment requirement. Farah v. A-1 Careers, No. 12-2692-SAC, 2013
WL.6095118, at *4 (D. Kan. Nov. 20, 2013). The burden then shifts to defendant, who must show

either (1) reasonable accommodation, or (2) undue hardship. See Lee v. ABF Freight Sys., Inc., 22

F.3d 1019, 1022 (10th Cir. 1994). Undue hardship only becomes relevant if the employer claims it

canhot offer a reasonable accommodation. See Ansonia Bd. of Educ. v. Philbrook, 419 U.S. 60, 68-69

(1986). If defendant can show that it provided plaintiff with a reasonéble accommodation, the inquiry
ends. Farah, 2013 WI, 6095118, at *7 (citing Ansonia Bd. of Educ., 479 U.S. at 68-69).

There are multiple{reasons why plaintiff’s claim for failure to accommodate fails. The court
need only address one here, though: defendant provided a reasonable accommodation; defendant
allowed plaintiff to not work scheduled Saturdays. This fact disposes of plaintiff’s claim in its entirety.

The following facts are uncontroverted:

e Defendant’s attendance policy required its employees to work scheduled shifts.

¢ Defendant enforced its attendance policy. In fact, defendant disciplined plaintiff for
failing fo work a scheduled shift on Saturday, June 6, 2015 (a date that is not at issue in
this case).

e Although defendant did schedule plaintiff to work Saturday shifts after plaintiff
requested Saturdays off (July 24, 2015), defendant then allowed plaintiff to be fo those
scheduled Saturdays.

As a matter of law, defendant gave plaintiff a reasonable accommodation. Defendant was not
required to allow plaintiff to switch a Saturday shift with a Sunday shift. The law does not mandate a
preferred accommodation. See Pinsker v. Joint Dist. No. 28J, 735 F.2d 388, 390-91 (10th Cir. 1984)

(“Title VII requires reasonable accommodation. "It does not require employers to accommaodate the
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religious practices of an employee in exactly the way the employeevwould like to be accommodated.”).
Offering unpaid leave, which is essentially what defendant did, is a reasonable acco’mmodation, even
though plaintiff may have preferred to work on another day and be paid for it. /d. at 391(“Defendant’s
policy, although it may require teachers to take occasional unpaid leave, is not an unreasonable
accommodation of teachers’ religious practices.”) (citations onﬁtted); see also Ansonia Bd. of Educ.,
479 U.S. at —ZO (“We think that the school board policy in this case, requiring respondent to take unpaid
leave for holy day observance that exceeded the amount allowed by the dollective-bargaining
agreeﬁlent, would generally be a reasonable one.”); Williams v. Owens-Corning Fiberglass, Inc., No.
85-2410-S, 1986 WL 10703, at *3 (D. Kan. Apr. 29, 1986) (“Plaintiff was offered the option of taking
the Sunday day shift off or taking an extended leave of absence and rejected both of these options.
Defendant made reasonable efforts to accommodate plaintiff and was not required to completely
accede to his demands.”). Allowing plaintiff to elect not to work when he was assigned to work
eliminated the conflict between defendant’s employment practices and plaintiff’s religious préctices.
Because defendant offpred plaintiff a reasonable accommodation, defendant is entitled to summary
judgment on this claim.

B. Other Potential Discrimination Claims

The claim addressed above is the only claim clearly identified in the pretrial order. The pretrial
orde; “controls the course of the action unless the court modifies it.” Fed. R. Civ. P. 16(d). After the
pretrial order is entered, a party may not pursue a claim that is not identified in the pretrial order. See
Smith v. Potter, No. 05-2149-JWL, 2006 WL 3050814, at *3 n.1 (D. Kan. Oct. 25, 2006) (explaining
that “to the extent plaintiff alleged discrete claims of discrimination or retaliation in his complaint, in

his amended complaint or in his summary judgment papers other than those appearing in the pretrial

order, those claims are waived”); see also Winnv. K.C. Rehab. Hosp., Inc., No. 13-2423-DDC, 2015
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WL 6804045, at *23 (D. Kan'. Nov. 5, 2015) (same); Gardenhire v. Manville, No. 15-4914-DDC, 2017
WI. 445506, at *5 n.1 (D. Kan. Feb. 2, 2017) (same).

In the pretrial order, plaintiff only alleges that defendant violated Title VII by failing to
“acknowledge his religious request made on July 24th 2015 to change his standard off day from
Sunday of each week to Saturday of each week. His religfous request was not accommodated because
- his religious beliefs contradict[] the religious beliefs of his supervisors or because [he] is a't Hebrew
Israelite.” Plaintiff does not‘ allege that defendant rétaliated against him for requesting a religious
accommodation or discriminated against hinﬁ because of his religion. The court therefore declines to
address these claims, to the extent that plaintiff attempts to assert them.

IT IS THEREFORE ORDERED that defendant’s rﬁotion for summary judgment (Doc 32) is
granted. |

The case is closed.

Dated this 31st day of August, 2017, at Kansas Citﬁ/, Kansas.

s/ Carlos Murguia

CARLOS MURGUIA
United States District Judge




~ Additional material
from this filing is ',
available in the

Clerk’s Office.



