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QUESTIONS PRESENTED 
 
 

Mr. Docaj seeks leave to appeal the following issues: 

1) Whether the jury instruction on passion/provocation 
manslaughter misstated the law, unconstitutionally shifted 
the burden of proof, and prejudicially confused the jury in 
violation of Mr. Docaj’s Sixth Amendment right to a fair 
trial and Fourteenth Amendment right to due process? 
 

2) Whether the prosecutor in her opening statement improperly 
urged the jury to consider “This . . . a trial to seek 
justice of [sic] her death” in violation of Mr. Docaj’s 
Sixth Amendment right to a fair trial and Fourteenth 
Amendment right to due process? 
 

3) Whether Mr. Docaj’s Sixth Amendment right to a fair trial 
and Fourteenth Amendment right to due process was violated 
when the detective who interrogated Mr. Docaj repeatedly 
testified that Mr. Docaj “was not telling the whole truth” 
and “was trying to hide some things?” 
 

4) Whether Mr. Docaj’s Fifth Amendment right to remain silent 
and Sixth Amendment right to a fair trial and Fourteenth 
Amendment right to due process was violated by the trial 
judge telling the jury, as to Mr. Docaj’s statement, that it 
had already ruled on “the question of Miranda rights?” 
 

5) Whether the emergency-medical technician repeatedly 
characterizing the shooting as a “murder” violated 
Mr.Docaj’s Sixth Amendment right to a fair trial and 
Fourteenth Amendment right to due process? 
 

6) Whether Mr. Docaj’s Sixth Amendment right to a fair trial 
and Fourteenth Amendment right to due process was violated 
by a police detective reading a passage from a bible found 
during the search of Mr. Docaj’s home? 
 

7) Whether trial counsel’s failure to request a competency  
hearing or, in the alternative, request an adjournment until 
Mr. Docaj was competent, along with the failure to object to 
the errors raised in grounds One, Four, Five and Six, along 
with other pretrial and trial errors, constitutes 
ineffective assistance of counsel as guaranteed by the Sixth 
Amendment? 
 

8)  Whether the trial was so riddled with errors that their 
cumulative effect rendered the trial unfair in violation of 
Mr. Docaj’s Sixth Amendment right to a fair trial and 
Fourteenth Amendment right to due process? 
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PETITION FOR A WRIT OF CERTIORARI 

 Petitioner Jerry Docaj respectfully petitions this Court for 

a writ of certiorari to review the judgment of the United States 

Court of Appeals for the Third Circuit denying his application 

for a Certificate of Appealability and his Petition for Rehearing 

and Rehearing En Banc. 

OPINIONS BELOW 

 The opinion of the United States District Court for the 

District of New Jersey filed October 10, 2017 Docaj v. D’Ilio, 

2017 WL 4882486 (U.S.D.N.J. decided October 30, 2017), is 

reproduced here. (a1 34-44).  The Unpublished and Unredacted 

Opinion of the New Jersey  Superior Court, Appellate Division in 

State v. Gjelosh Docaj, a/k/a Jerry Docaj, a/k/a Jerry Docaj; 

(App. Div. Docket No. A-4592-06T4; decided May 27, 2009) is 

reproduced here. (a1-15).  The unpublished and redacted Opinion 

in State of New Jersey v. Gjelosh Docah, a/k/a Jerry Docaj, 407 

N.J. Super. 352 (App. Div. 2009) is reproduced here. (a16-27).  

The Order of the New Jersey Supreme Court Denying the Petition 

for Certification, State v. Docaj, 200 N.J. 370 (2009) is 

reproduced here. (a28). The unpublished Opinion of the New Jersey 

Superior Court, Appellate Division in State v. Gjelosh Docaj, 

2012 WL 2529301 (decided July 3, 2012) is reproduced here. (a28-

32).  The Order of the New Jersey Supreme Court Denying the 

Petition for Certification, State v. Docaj, 213 N.J. 568 (2013)  

                     
1 “a” - denotes appendix to this petition. 
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is reproduced here. (a33).  The Order of United States Court of 

Appeals for the Third Circuit Denying Request for a Certificate 

of Appealability (dated February 12, 2018) is reproduced here. 

(a45).  The Order of United States Court of Appeals for the Third 

Circuit Denying Request for a Certificate of Appealability by the 

Panel and the Court en banc (dated May 31, 2018) is reproduced 

here. (a46). 

JURISDICTION 

 The decision of the United States Court of Appeals for the 

Third Circuit denying the petition for rehearing and rehearing en 

banc was denied on May 31, 2018. (a46-47).  

CONSTITUTIONAL PROVISIONS 

 The relevant parts of the Fifth Amendment provides, in 

pertinent part, that: “No person shall be . . . compelled in any 

criminal case to be a witness against himself, nor deprived of 

life, liberty, or property, without due process of law.” 

 The relevant parts of the Sixth Amendment is: “In all 

criminal prosecutions, the accused shall enjoy the right to a 

speedy and public trial, by an impartial jury . . . and to have 

the Assistance of Counsel for his defence.” 

The relevant part of the Fourteenth Amendment (Section 1) 

is: “No State shall . . .  deprive any person of life, liberty, 

or property, without due process of law.”  
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STATEMENT OF THE CASE 

A. Introductory Statement 

It cannot be overemphasized that the Superior Court of New 

Jersey, Appellate Division, specifically found that the jury 

instructions on passion/provocation manslaughter were erroneous:  

Defendant is correct in stating that the 
model jury charge contained an error.  In one 
of four statements regarding the State’s 
burden of proof as to the adequacy of the 
cooling-off period, the charge stated, “In 
other words, you must determine whether the 
State has proven that the time between the 
provoking event and the acts which caused 
death was inadequate for the return of a 
reasonable person’s self-control.” (State v. 
Docaj, 407 N.J. Super. 352, 361 (App. Div. 
2009), certif. denied, 200 N.J. 370 (2009); 
emphasis in original). (a21). 

  
The Appellate Division held this error “harmless.”  Numerous 

other constitutional violations occurred at trial and on appeal. 

     B.  Procedural History 

Following a hung jury at his March 2005 murder trial in 

Bergen County Superior Court, on November 3, 2005, a second jury 

trial before the Honorable Patrick J. Roma, J.S.C., resulted in 

convictions on murder, N.J.S.A. 2C:11-3a(1); possession of a 

handgun for an unlawful purpose, N.J.S.A. 2C:39-4a; and 

possession of a weapon without a license under, N.J.S.A. 2C:39-

5b. (Pa2 1-2; 15T13-20 to 14-25).  Mr. Docaj relied on a defense 

of passion/provocation manslaughter. (12T157-2 to 158-12).   

                     
2 “Pa” denotes Mr. Docaj’s appendix to his District Court Traverse 
Brief filed in the Third Circuit. 
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At sentencing on January 20, 2006, Judge Roma imposed a term 

of 63 years and nine months without parole. (16T50-24 to 51-14; 

Da5-10).  On May 27, 2009, the Appellate Division affirmed the 

convictions but remanded for resentencing. State v. Docaj, 407 

N.J. Super. 352 (App. Div. 2009), certif. denied, 200 N.J. 370 

(2009) (unredacted opinion at a1; published but redacted opinion 

at a16).  After several remands for resentencing, Mr. Docaj was 

sentenced to life imprisonment with 63 years and nine months to 

be served without parole eligibility. (ECF No. 1, ¶ 3). 
Mr. Docaj filed a pro se petition for post-conviction relief 

(“PCR”) (dated January 15, 2010).  On August 30, 2010, Judge Roma 

denied the PCR petition.  Mr. Docaj appealed and on July 3, 2012, 

the Appellate Division affirmed in an unpublished per curiam 

opinion (State v. Docaj, 2012 WL 2529301 (N.J.Super.A.D.; A-2557-

10T4)) (a29).  On January 16, 2013, the New Jersey Supreme Court 

denied the petition for certification. 213 N.J. 568 (2013). 

A Petition for a Writ of Habeas Corpus was filed in the  

United States District Court for the District of New Jersey on 

October 15, 2013.  By Order filed October 30, 2017, the Honorable 

Claire C. Cecchi, U.S.D.J., denied the habeas petition and 

ordered that a COA shall not issue. (Order at A29; Jerry Docaj v. 

Stephen D’Ilio, et al., 2017 WL 4882486; Opinion at A30-45).   

On February 12, 2017, the Third Circuit denied an 

application for a certificate of appealability. (a46).  On May 

31, 2018, the Third Circuit denied a petition for rehearing and 

rehearing en banc. (a47). 
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     C.  Statement of Facts 

Mr. Docaj and his wife Cathy were married in 1983 in 

Montenegro, in the former Yugoslavia. (11T36-9 to 10).  Once 

married, Mr. Docaj followed his wife to this country, and became 

a citizen a few years later. (9T16-5 to 6).  Mr. Docaj worked as  

a heating and air-conditioning engineer-mechanic for a commercial  

building. (9T182-21 to 183-1).  He was initially hired as a 

janitor and attended school for several years to earn an 

engineer's license. (10T187-18 to 192-1).  

The Docaj’s had three children. (7T69-11 to 70-1).  In 

December 2002, Mrs. Docaj advised she wanted a divorce.  Mr. 

Docaj took the news very hard, and frequently cried. (7T101-2 to 

5).  Both contacted divorce lawyers. (9T265-4 to 7).  In early 

2003, at his wife's request, Mr. Docaj moved out of the family to 

a nearby apartment. (7T70-6 to 19).  He remained in close contact 

with his family, talking/visiting daily. (7T71-18 to 72-17).   

In the second half of January 2003, Mrs. Docaj informed   

her husband that she had contacted a lawyer and that they had 

discussed citing "mental abuse" as a ground for the divorce.   

(11T15-22 to 16-11).  A few days later, Mrs. Docaj told her 

husband: "I have another man lined up." (11T13-18 to 25, 14-4).  

Mr. Docaj said he had no inkling that his wife was seeing anyone 

until she asked for the divorce. (11T13-23 to 14-16).   

Later, Mr. Docaj took note when Mrs. Docaj wore a bracelet 

her boyfriend had given her. (9T248-8 to 18, 280-3 to 13; 11T14-1  
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to 3).  After Mr. Docaj moved out of the family home his son 

complained to him that Mrs. Docaj was spending an extraordinary 

amount of time on the telephone. (8T85-24 to 88-1).   

Mrs. Docaj's boyfriend, Robert Narciso, met Mrs. Docaj in  

2002 on the ferry from Hoboken to lower Manhattan. (9T231-18 to 

24).  In early 2003 the relationship took a serious turn; they 

started spending weekends together and he gave her a cell phone. 

(9T243-7 to 13).  Mrs. Docaj spent Friday night, February 21, 

2003, with her boyfriend while Mr. Docaj took their 3 children to 

a movie and dinner, staying the night with the children at the 

family home. (7T91-8 to 94-3).  Mr. Docaj left for work early the 

next morning; Mrs. Docaj returned home in the afternoon. (7T94-10 

to 95-1).  Mr. and Mrs. Docaj planned to meet at the family home 

that evening. (7T95-3 to 10).  Mr. Docaj arrived after 6:00 p.m.; 

he and Mrs. Docaj sat in the kitchen talking. (8T89-4 to 6).   

18-year-old Christopher, was on the telephone in the kitchen.  

Noting that the house was full of children and their friends, Mr. 

Docaj suggested to his wife that they continue their conversation 

down the hall in the master bedroom. (8T79-15 to 17). 

   From the kitchen, Christopher saw his parents enter the  

bedroom and heard the door lock.  Within a minute or so, 

Christopher heard his mother yelling and both of his parents  

cursing and what he described as "[p]ush, shove, fight."4  Then  

                                                                               
3 Transcript citations at page ix. 
4 Mr. Docaj advised Detective Cristiana that Mrs. Docaj was 
“angry” and had struck him on the face. (11T156-11 to 16). 
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he heard his mother scream and a gunshot. (8T96-20 to 97-24).   

Christopher ran to the bedroom and pushed against the locked 

door.  Mr. Docaj yelled to call 9-1-1, but Christopher remained 

at the door arguing with his father in an effort to enter the 

room. (7T69-11 to 13, 82-19 to 83-19).  Mr. Docaj opened the 

door; his face was white and he repeatedly said, "I'm sorry, I'm 

sorry." (8T152-18 to 23).  Mr. Docaj’s daughter, 15-year-old 

Christina, ran to the bedroom when she heard her brother and 

father arguing.  Mr. Docaj barred her from the bedroom, asking 

the children to call 911. (7T81-12 to 84-2; 8T152-24 to 25).   

Christina testified her father was crying and repeatedly 

said, "She's gone," and "She cheated on me for two years."5 

(7T82-17 to 83-5).  Similar remarks can be heard in the 

background on the 9-1-1 call (Pa11-15), which Christina placed at 

6:56 p.m. (7T46-22 to 24).  The call was recorded and played at 

trial as was a brief follow-up call made by the 9-1-1 operator 

(answered by Christopher). (7T46-22 to 24).  A transcript of the 

calls is in the appendix at Pa11-15. (7T48-14 to 49-13). 

Mr. Docaj was "just kind of walking around in a daze ..." 

(8T32-8 to 9).  Mr. Docaj appeared to be dejected and in shock. 

(8T52-1 to 14).  Mrs. Docaj was found lying on the bedroom floor 

with no pulse. (8T23-17 to 23).  About an hour later the medical  

                                                                               
 
5 Mrs. Docaj's boyfriend Robert Narciso testified they met less 
than a year earlier. (9T232-19 to 24).  The two-year reference 
may allude to Mrs. Docaj's relationship with her boss, which Mr. 
Docaj only learned in the last few weeks. (11T16-12 to 17-4). 
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examiner pronounced her dead at the scene. (11T230-17 to 233-25).  

He found a single gunshot wound to the head.  The bullet entered 

at the back of the skull and exited through the forehead. 

(11T239-18 to 19).  It was a loose contact wound: the gun barrel 

in contact with the victim's head not tightly pressed against it. 

(11T258-1 to 25).  Mr. Docaj was arrested and taken to the Lodi 

police station where he was placed in a cell.  Two hours later he 

was moved to an interrogation room.  The interrogation began at 

9:37 p.m. and lasted until 1:18 a.m. at which point Mr. Docaj was 

returned to his cell.  At 2:35 a.m. the police woke him to 

collect his clothing.  A second round of questioning started at 

4:10 a.m. and continued until 4:54 a.m. (10T203-3 to 15).  

Neither interrogation session was recorded; one of the detectives 

who questioned Mr. Docaj took notes which he threw away after he 

wrote his report a couple of months later. (10T214-11 to 14).   

The detective testified that although the temperature at the 

police station seemed comfortable, when Mr. Docaj entered the 

interrogation room, "he was shivering and he was breathing 

heavy." (10T203-11 to 15).  The detective also noted a scrape on 

Mr. Docaj's left arm.  Mr. Docaj thought it was caused when he 

grappled with his son to keep him out of the bedroom after the 

shooting.  The officer also observed a red spot toward the back 

of Mr. Docaj's head with a small streak of blood behind it. 

(10T205-18 to 206-18; 11T 72-11 to 15, 134-14 to 16).  Throughout  

the interrogation, Mr. Docaj "almost constantly looked at the 

floor." (10T213-18 to 24; 11T 30-2 to 6).  When Mr. Docaj  
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recounted how his wife would ask him to leave the house because  

his tears about their separation upset the children, he began 

"rocking back and forth in his chair, making sobbing sounds.  It  

went on for about almost two minutes." (11T13-3 to 9).   

Mr. Docaj recalled that earlier that evening he and his wife  

were having coffee in the kitchen and eventually went down the 

hall into the bedroom. (11T26-7 to 8).  In the bedroom, he begged 

his wife to reconsider the divorce, urging that they "need to get 

together for these kids," and adding, "I'll forgive you to this 

point." (11T27-3 to 22).  Mrs. Docaj made it clear that she was 

not interested in having a reconciliation, and responded: "The 

only thing you're getting are your walking papers." (11T27-23 to 

28-5).  The detective testified that as Mr. Docaj described the 

events, he "begins to sob again ... and he's rocking back and 

forth in his chair." (11T27-9 to 12).  Mrs. Docaj was seated on 

the side of the bed while Mr. Docaj stood in front of her. 

(11T27-7 to 8).  As they continued to argue, she reached out and 

slapped him.  At that point, Mr. Docaj said, "Things went dark." 

(11T28-17 to 21).  While he acknowledged that he was carrying a 

handgun in his waistband, he could not recall firing it.  All he 

remembered was that after his wife hit him he pushed her downward 

and then tried to catch her when it looked like she was going to 

hit the floor, that he had the gun in his right hand, and that 

"with his right hand he thought he grabbed some clothing and then  

... something went wrong." (11T34-9 to 35-18).  Consistent with 

Mr. Docaj's statement that his wife was falling to the floor, the 
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medical examiner opined that she was not standing upright at  

the time she was shot. (11T246-18 to 247-20).  Although 

questioned repeatedly as to the shooting, Mr. Docaj had no memory 

of drawing the gun or hearing the shot. (11T 47-15 to 48-1).  He 

purchased the handgun at least ten years earlier for protection.  

(11T29-8 to 30-15).  He did not bring it to the house that 

evening with intent to use it against his wife. (11T38-6 to 8). 

He did not have a license for the gun. (10T107-3 to 108-15).  

With Mr. Docaj's consent, the police searched his  

apartment.6 (3T93-1 to 94-6).  A shoe box contained a second box 

which held the same brand of .38-caliber bullets as those used 

(with a few loose cartridges). (8T291-7 to 293-9).  From a 

backpack the police seized a 2003 daily planner. (8T284-12 to 

285-4).  Mr. Docaj had made notes in the planner. (10T118-3 to 

5).  Mr. Docaj wrote of his anguish over the separation from his 

wife and children.  In one entry he wrote that he cried whenever 

he visited his children. (10T123-16 to 17).  Ten days before the 

offense, he noted that his children (not wife), had remembered 

his birthday. (10T126-1 to 21).  He recorded funds he gave his 

wife "for the children and for the daily expenses" (10T122-19 to 

22), listed financial questions to ask his lawyer (10T124-24 to 

125-25), and reminded himself to check the phone bill to see who 

his wife had talked to in early February. (10T127-21 to 24).   

On February 4, by which time Mr. Docaj had moved out of the  

                     
6 Mr. Docaj consented to a search of his car and to DNA samples 
(4T90-1 to 92-7) with this evidence not produced. (5T21-9 to 21). 
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family home, he wrote about his fervent hope that the marital  

separation was only temporary, and that he could not imagine 

living without his wife, and added how hard it had been to 

emigrate from his birthplace and leave family behind. (10T128-6  

to 22).  A day or two later Mr. Docaj wrote, "I woke up with 

such a heartache I couldn't even breath[e]." (10T129-7 to 21).   

 The next day, February 7, he wrote he woke up but "[i]t 

seems I am in a dream.  But as a matter of fact, [I] was not.  I 

was alone in my apartment." (10T131-5 to 8).  He wrote of his 

love for his wife and she was "the air that I breathe." (10T131-9 

to 20).  He could not "understand ... how a person can lose the 

love for her husband or ... the father of her children ..." 

(10T132-13 to 16).  Entries reflected prayer for a family 

reunion. (10T132-17 to 20).  February 7 recorded he had been 

crying all day since informed about the divorce papers. (10T133-3 

to 12).  When she sought a divorce, he "felt like I was hit with 

[a] bullet between my eyes." (10T135-17 to 20).  He thought they 

had agreed to a one-year separation, and "begged her ... [to] 

wait a little more, let us see how things would go." (10T135-20 

to 136-13).  Mrs. Docaj "didn't have time” for him (10T135-20 to 

23), leaving him “very much lost." (10T136-19 to 20).7 

                     
7  Mr. Docaj disagrees with the State’s contention in its brief 
that Mr. Docaj called “the Westervelt Place house twice during 
the day to look for Kathy.” (Sa10).  Mr. Docaj called twice and 
spoke with the children as they were left home alone. 
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REASONS FOR GRANTING THE WRIT 

POINT I 
 

CERTIORARI SHOULD BE GRANTED SINCE THE JURY INSTRUCTION 
ON PASSION/PROVOCATION MANSLAUGHTER 1) MISSTATED THE LAW;  
2) SHIFTED THE BURDEN OF PROOF; AND 3) PREJUDICIALLY  
CONFUSED THE JURY IN VIOLATION OF PETITIONER’S SIXTH  
AMENDMENT RIGHT TO A FAIR TRIAL AND FOURTEENTH AMENDMENT 
RIGHT TO DUE PROCESS OF LAW MANDATING ISSUANCE OF THE 

HABEAS WRIT 
 

 There is no question that the jury instruction on 

passion/provocation manslaughter misstated the law and Mr. Docaj 

submits this erroneous instruction deprived him of his Sixth  

Amendment right to a fair trial and Fourteenth Amendment right  

to due process.  The Appellate Division acknowledged the  

erroneous instruction: “Defendant is correct in stating that the 

model jury charge contained an error.” State v. Docaj, 407 N.J.  

Super. at 361.  The District Court denied on this ground: 

 The Appellate Division reasonably 
applied controlling federal law by 
considering the challenged instruction in the 
context of the charge as a whole, and the 
trial record.  The court reasonably concluded  
that because the passion/provocation 
manslaughter charge was given accurately 
three times, and only once with a misspoken 
word, that the jury followed the correct 
instruction.  Furthermore, as the Appellate 
Division found, there was little chance the 
jury would find a slap in the face during an 
argument over divorce was sufficient to 
provoke Petitioner to kill his wife, 
particularly when one considers that he 
brought a gun to work that day and put it in 
his waistband before going to see his wife.  
The Court will deny Ground One of the habeas 
petition. (Docaj District Court Opinion at 4; 
a38). 
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The District Court misapplied federal law.  As explained in 

Kamienski v. Hendricks, 332 Fed. Appx. 740 (3rd Cir. 2009), cert. 

denied, 558 U.S. 1147 (2010): 

. . . [a] state-court decision ‘involve[s] an 
unreasonable application’ of clearly 
established federal law if the state court 
(1) ‘identifies the correct governing legal 
rule from [the Supreme] Court’s cases but  
unreasonably applies it to the facts of the 
particular . . . case’; or (2) ‘unreasonably 
extends a legal principle from [Supreme 
Court] precedent to a new context where it 
should apply.’” Id. at 234 (quoting  
Williams, 529 U.S. at 407, 120 S.Ct. 1495).  
“[A]n unreasonable application of federal law 
is different from an incorrect application of 
federal law.” Williams, 529 U.S. at 410, 120 
S.Ct. 1495 (emphasis in original).  
 

In Kamienski, the Third Circuit granted the petitioner’s 

2254 application, holding that the evidence did not support the 

criminal conviction for first degree murder and felony murder. 

 The State Appellate Division in Docaj found that the error  

in the jury instruction was harmless and “an isolated 

occurrence.” (Op. at 10-11; a10). 

The jury instruction on passion/provocation manslaughter  

(the key defense in the Docaj), conceded by even the State to be 

erroneous, deprived Mr. Docaj of the due process clause of the 

Fourteenth Amendment as it shifted the burden of proof from the 

State to Mr. Docaj.  The District Court’s finding of harmless 

jury instruction error (essentially affirmed by the Third 

Circuit) is in conflict with fundamental fourteenth amendment due 

process rights (that the State “must prove beyond a reasonable 

doubt ‘every fact necessary to constitute the crime with which  
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[the defendant] is charged,’” Smith v. United States, 133 S.Ct. 

714, 719 (2013), quoting In re Winship, 397 U.S. 358, 364 (1970). 

 “Jury instructions relieving States of this burden violate a 

defendant’s due process rights.” Carella v. California, 491 U.S. 

263 at 265 (1989), citing Francis v. Franklin, 471 U.S. 307 

(1985); Sandstrom v. Montana, 442 U.S. 510 (1979).  In a habeas 

corpus proceeding under 28 U.S.C. § 2254, where a petitioner 

claims his conviction in state court was based upon insufficient 

evidence, such a claim rests on the Due Process guarantee “that 

no person shall be made to suffer the onus of a criminal 

conviction except upon sufficient proof – defined as evidence 

necessary to convince a trier of fact beyond a reasonable doubt 

of the existence of every element of the offense.” See Jackson v. 

Virginia, 443 U.S. 307, 319 (1979). See Bowen v. Kemp, 832 F.2d 

546 (11th Cir. 1987) (insufficient evidence of mens rea to 

support petitioner’s conviction for murder); see also Joseph v. 

Coyle, 469 F.3d 441 (6th Cir .2006) (evidence was insufficient to 

establish that defendant personally inflicted victim’s fatal stab 

wound to sustain conviction for aggravated assault).  

Mr. Docaj did not deny that he shot his wife.  But he 

maintained that the shooting constituted passion/provocation 

manslaughter and not, as the state charged, murder.   

In the State of New Jersey passion/provocation manslaughter 

is a purposeful or knowing killing "committed in the heat of  

passion resulting from a reasonable provocation." N.J.S.A. 2C:11- 

4b(2).  Passsion/provocation manslaughter recognizes that "the  
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average person can understandably react violently to a sufficient  

wrong," and that such cases should be punished less severely than 

murder. State v. Mauricio, 117 N.J. 402, 410 (1990).  Where, as 

here, the record contains evidence of passion/provocation, the 

state cannot obtain a conviction for the purposeful offense of 

murder unless it proves beyond a reasonable doubt that the 

purposeful killing was not the product of passion/provocation. 

State v. Heslop, 135 N.J. 318, 324-25 (1994); State v. Grunow, 

102 N.J. 133, 145 (1986).  Here, the trial court misstated the 

law on the second factor, the objective cooling-off period. 

The court began by correctly charging that, "to find 

defendant guilty of murder," the state must prove beyond a  

reasonable doubt "that defendant did not act in the heat of 

passion resulting from a reasonable provocation." (12T208-8 to 

10, 212-14 to 17).  Next, the court listed the four Mauricio 

factors.8 (12T212-22 to 23).  The court explained that to defeat 

passion/provocation manslaughter and obtain a conviction for 

murder, "the state need only prove the absence of any one of ...  

[the four factors] beyond a reasonable doubt." (12T212-21 to 215-

16).  The instructional error occurred when the court explained 

that it was the state's burden to prove that Mr. Docaj had a  

reasonable time to cool off (whether a reasonable person would  

                     
8 Passion/provocation manslaughter should be charged when there 
is a rational basis to conclude: (1) there was adequate 
provocation for a reasonable person; (2) the reasonable defendant 
would not have had an opportunity to “cool off” between the 
provocation and slaying; (3) the provocation actually impassioned 
the defendant; and (40 the defendant had not actually cooled off. 
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have had time to cool off between the provocation and the  

slaying is listed as the second factor in Mauricio; in the model 

charge it is the third factor; see Model Jury Charge at Pa21). 

A correct charge explains that, to defeat Mr. Docaj's claim 

that he acted in the heat of passion, the state must prove that 

adequate time elapsed between the alleged provoking event and the 

shooting for a reasonable person to have cooled off.  Instead, 

the court charged the state would defeat passion/provocation if 

it proved that inadequate time had passed between the provoking 

event and the shooting for a reasonable person to cool off.  The 

instruction begins correctly but derails in the second sentence: 

   The third factor you must consider is 
whether the state has proven beyond a 
reasonable doubt that the defendant had a 
reasonable time to cool off.  In other words, 
you must determine whether the state has 
proven that the time between the provoking 
event and the acts which caused death was 
inadequate for the return of a reasonable 
person's self-control. (12T214-6 to 10) 
(emphasis added). 
 
 

The significance of the error is clear.  The trial court 

told the jury, correctly, that the state would defeat Mr. Docaj's 

passion/provocation claim if it disproved any one of the crime's 

four factors.  And then it defined one of the four factors 

incorrectly.  If, as the court instructed, the State proved Mr. 

Docaj had inadequate time to cool off, so far from defeating the 

passion/provocation claim, the state would have proved one its 

four factors.  But if the jury followed the court's instruction 

and found the state had proved Mr. Docaj had inadequate time to  
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cool off, the jury would have rejected his passion/provocation  

claim when it had actually made a finding in support of the 

claim.  The error cannot possible be considered harmless as it  

made it much more difficult for the jury to find the lesser 

offense of passion provocation manslaughter as opposed to murder. 

  Reasonable jurors could well have understood the charge to 

say that the state could defeat passion-provocation if it  

proved that the time to cool off was adequate, and that it could 

also defeat the lesser offense if it proved that the time to  

cool off was inadequate.  Under the law, however, only the first 

is true.  At best, as the two propositions are inconsistent and 

irreconcilable, the charge had to have left reasonable jurors 

confused about what constituted the lesser the offense of 

passion-provocation.  At a minimum, the charge was hopelessly 

confusing.  It contains two diametrically opposite and 

irreconcilable propositions, and left the jury without adequate 

guidance on the core of Mr. Docaj's defense. See Crane v. 

Kentucky, 476 U.S. 683, 690 (1986) (constitution guarantees  

meaningful opportunity to present a complete defense)9;   

                     
9 See New Jersey cases that support Mr. Docaj: State v. Hock, 54 
N.J. 526 (1969); State v. Savage, 172 N.J. 374 (2002); State v. 
Martin, 119 N.J. 2 (1990); State v. Green, 86 N.J. 281 (1981); 
State v. Collier, 90 N.J. 117 (1982); State v. Koskovich, 168 
N.J. 448 (2001); State v. Grunow, 102 N.J. 133 (1986) (“Erroneous 
instructions . . . presumed to be reversible error”); State v. 
O’Neil, 219 N.J. 598 (2014) (appellate counsel’s failure to raise 
self-defense jury instruction constituted deficient performance 
and mandated vacation of aggravated manslaughter conviction). 
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The jury was unquestionably confused, as evinced by their  

four requests for clarification regarding 1) “conscious object 

and knowingly” 13T27-23 to 24; 2) playback of the 9-1-1 tape, 3) 

read-back of Christopher and Christina Docaj’s testimony, the 

Medical Examiner testimony regarding the positions of Mr. Docaj 

and the deceased, and Detective Christiana’s police report; 14T8-

7 to 13; and 4) “Detective Christiana’s testimony, the following 

excerpt is requested.  Events in the master bedroom as described 

by the defendant”; 14T11-13 to 16).  The confusing, misleading, 

and inaccurate jury instruction also shifted the burden of proof.  

POINT II 

CERTIORARI SHOULD BE GRANTED SINCE THE PROSECUTOR IN HER 
OPENING STATEMENT IMPROPERLY URGED THE JURY TO CONSIDER 
"THIS ... A TRIAL TO SEEK JUSTICE OF [SIC] HER DEATH" IN 
VIOLATION OF PETITIONER’S SIXTH AMENDMENT RIGHT TO A FAIR 
TRIAL AND FOURTEENTH AMENDMENT RIGHT TO DUE PROCESS OF LAW 

 
The prosecutor began her opening statement by telling the 

jury that this trial "is not about a celebration of Kathy 

[Docaj]'s life nor is it even about a[n] examination of Kathy's 

life." (7T21-6 to 8).  Rather: "What this is is a trial to seek 

justice of [sic] her death." (7T21-9 to 10) (emphasis added).   

Mr. Docaj moved for a mistrial, objecting that "any ex[hor]tation 

to seek justice as to a verdict ... is forb[id]den" (7T113-16 to 

18), that the prosecutor may not tell the jury that justice will 

be achieved if it returns a conviction for murder. (7T113-16 to 

114-10).  The trial judge denied the mistrial. (7T115-9 to 24). 

The District Court rejected Mr. Docaj’s contention, stating: 

For prosecutorial misconduct to  
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constitute a violation of due process, the 
conduct complained of must be so egregious as 
to render the entire proceeding fundamentally  
unfair. Donnelly v. DeChristoforo, 416 U.S. 
637, 642-48 (1974).  The effect of the 
prosecutor’s conduct must be viewed in 
context of the whole trial. Greer v. Miller,  
483 U.S. 756, 766 (1987) . . . The Appellate 
Division was not unreasonable in finding, in  
the context of the trial as a whole, the 
prosecutor’s statement was not a violation of 
Petitioner’s right to due process and a fair 
trial. (Docaj District Court Opinion at 5; 
a39). 

 
The prosecutor's deliberate appeal to the jurors' emotions 

was out of place at a criminal trial where the only issue is 

whether the state has proved guilt beyond a reasonable doubt.  By 

making the remarks at the very beginning of the trial, she 

ensured that the jury was aware of its duty from the outset.  The 

trial court did not even offer a proper curative instruction.  

From the first moment the prosecutor addressed the jurors, 

she appealed to their emotions and infringed Mr. Docaj's 

fundamental constitutional right to a fair trial.10   

POINT III 

CERTIORARI SHOULD BE GRANTED SINCE THE DETECTIVE 
WHO INTERROGATED THE PETITIONER REPEATEDLY TESTIFIED 
THAT THE PETITIONER "WAS NOT TELLING THE WHOLE TRUTH"  
AND "WAS TRYING TO HIDE SOME THINGS" IN VIOLATION OF 
PETITIONER’S SIXTH AMENDMENT RIGHT TO A FAIR TRIAL  
AND FOURTEENTH AMENDMENT RIGHT TO DUE PROCESS OF LAW 

 
Mr. Docaj presented a defense of passion/provocation  

manslaughter, relying in large part on what he had said when he 

was interrogated by the police: that his wife slapped him when he  

                     
10 Instead of confining herself to guilt or innocence, she told 
the jurors it was their job to "seek justice."  
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begged her not to divorce him, that "things went dark" after she 

struck him, and that he could not recall the subsequent shooting. 

(11T28-17 to 21).  The interrogation was not recorded, and Mr. 

Docaj relied on the testimony of the detective who prepared a 

report on the interrogation to relay what Mr. Docaj said during 

the interrogation.  But the detective testified that when Mr. 

Docaj insisted that he did not go "to the house with the intent 

of killing his wife," the detective concluded that "it appeared 

that he was not telling the whole truth ..." (11T38-6 to 11).  

The court overruled Mr. Docaj's objections to the detective's 

opinions (11T38-10 to 41-20), and the state elicited twice more 

that it was the detective's opinion that Mr. Docaj's statements 

were less than the whole truth (11T42-2 to 3, 42-17 to 18) and 

that the detective believed that Mr. Docaj "was trying to hide 

some things." (11T42-3 to 4).  The detective's testimony was  

inadmissible and thoroughly prejudicial. 

 The District Court rejected Mr. Docaj’s contention, stating: 

 The Appellate Division noted the 
Detective’s testimony was not admitted as an 
expression of his opinion on Petitioner’s 
guilt, but rather that his statements were 
provided in a detailed description of the 
interrogation. (Answer, Ex. 5, ECF No. 10-5 
at 40.)  The testimony provided context for 
Petitioner’s repeated claims that he did not 
recall the shooting (Id. at 41.)  The jury 
was properly instructed that it was their 
duty to determine whether Petitioner stated 
he did not remember shooting his wife, and if 
his statement was credible. (Id.)  The 
detective’s statements did not prevent the 
jury from its function of evaluating 
Petitioner’s credibility. (Id. at 42.)  
 
           *          *         *   
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Furthermore, it is clear from the 
detective’s testimony that he was describing 
what was said during the interrogation, and 
not offering the jury his opinion that 
Petitioner was guilty of murder rather than 
manslaughter.  Therefore, the Court will deny 
Ground Three of the habeas petition. (Docaj 
District Court Opinion at 11-12; A12-13). 
 

Courts have unequivocally "disapprov[ed] of the testimony of 

a police officer that expresses an opinion of defendant's 

guilt[.]" State v. Frisby, 174 N.J. 583, 596 (2002) ("Any 

improper influence on the jury that could have tipped the 

credibility scale was necessarily harmful and warrants 

reversal"); State v. Pasterick, 285 N.J. Super. 607, 622 (App. 

Div. 1995) (no one "is authorized to advise the jury ... the 

defendant's story is a lie"; admission of such testimony "was 

plain error because it deprived defendant of his right to a fair 

trial").  In Docaj the detective’s testimony that Mr. Docaj “was 

not telling the whole truth” and “was trying to hide some things” 

violated his Sixth Amendment right to a fair trial and Fourteenth 

Amendment right to due process and fundamental fairness. 

POINT IV 
 

CERTIORARI SHOULD BE GRANTED SINCE THE TRIAL COURT 
TOLD THE JURY, WITH RESPECT TO THE ADMISSION OF  
PETITIONER'S STATEMENT, THAT IT HAD ALREADY RULED  
ON "THE QUESTION OF MIRANDA RIGHTS" IN VIOLATION OF 
PETITIONER’S FIFTH AMENDMENT RIGHT TO REMAIN SILENT,  
SIXTH AMENDMENT RIGHT TO A FAIR TRIAL, AND FOURTEENTH  

AMENDMENT RIGHT TO DUE PROCESS OF LAW 
 

To establish his defense of passion/provocation 

manslaughter, Mr. Docaj relied on the police account of what he 

said during his interrogation.  Particularly because the 

detective testified that he believed the statements Mr. Docaj  
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made during the interrogation were not "the whole truth" (11T38-6 

to 11), and that Mr. Docaj "was trying to hide some things" 

(11T42-3 to 4), it was especially important that the court charge 

the jury properly on assessing the credibility of Mr. Docaj's 

statements.  The court's charge, however, contained serious, 

prejudicial error that had the clear capacity to undermine the 

likelihood the jury would properly assess the statements. 

The District Court rejected Mr. Docaj’s contention, stating: 

 Two factors make the Appellate 
Division’s determination reasonable.  First, 
as discussed in Ground Three, it would have 
been clear to the jury that the detective was 
not testifying to provide his opinion of 
Petitioner’s guilt, but rather to tell them 
what occurred during the unrecorded 
interrogation.  Second, even if a juror was  
inclined to believe the detective was 
offering his opinion that Petitioner was not 
telling the whole truth, the judge cured this 
by telling the jury it was their function 
alone to determine whether Petitioner was 
credible when he told the detective he could 
not remember shooting his wife.  The Court 
will, therefore, deny Ground Four of the 
habeas petition. (Docaj District Court 
Opinion at 7; a41). 

 
N.J.R.E. 104(c) prohibits the trial judge from informing  

the jury that the judge has determined that the police obtained  

a statement from the defendant in a legally proper manner. See 

State v. Hampton, 61 N.J. 250, 272 (1972) (court shall not advise 

jury that it has decided Miranda claim).  The rule provides:  

If the judge admits the [defendant's] 
statement the jury shall not be informed of 
the finding that the statement is admissible 
but shall be instructed to disregard the 
statement if it finds that it is not 
credible. [Emphasis added]. 
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In direct contravention of the rule, the court instructed 

the jury (charged with assessing the statement) that the court 

had settled any legal challenges to Mr. Docaj's Miranda rights:  

"The question of Miranda rights is a legal 
question which has been determined by this 
court." (12T230-2 to 3). 
 

Virtually every citizen knows Miranda v. Arizona, 384 U.S. 

436 (1966), protects an accused's rights to remain silent and to 

counsel, and ensures any waiver of those rights is voluntary.  

Reasonable jurors would have understood that when the court told 

the jury that it had "determined" "the Miranda question," it was 

assuring them that the police had honored Mr. Docaj's legal 

rights during the interrogation.  The trial court effectively 

placed its imprimatur on the detective who, the jury was told, 

had conducted the interrogation. (10T203-3 to 15).  Thus, despite 

that the court complied with other aspects of the model charge as 

to Mr. Docaj's statements (12T229-8 to 230-14), once the court 

assured the jury that the detective had observed Mr. Docaj's 

legal rights, it signaled that the jury could accept the  

detective's testimony concerning the statements.  As in this 

case, in State v. Bowman, 165 N.J. Super. 531, 537 (App. Div. 

1979), the judge instructed properly on credibility.  

Nevertheless, the court held that where the jury was told, "that 

the judge had found the 'confessions' were voluntarily given[,] 

the harm was done[.]"  The court explained that once the jury 

learned about the trial judge's legal ruling, it "could readily 

infer" that defendant's objections had been resolved "against  
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him." Id.  Similarly, where Mr. Docaj relied on the statements he 

made under interrogation to establish his passion/provocation 

defense, the court's improper charge assuring the jury of the 

legality of the interrogation bolstered the repeated assertions, 

made by the detective who conducted the interrogation, that the 

statements Mr. Docaj made were "not the whole truth."  The 

erroneous instruction irredeemably tainted the entire trial.   

POINT V 
 

CERTIORARI SHOULD BE GRANTED SINCE THE EMERGENCY- 
MEDICAL TECHNICIAN AT TRIAL REPEATEDLY CHARACTERIZED 

THE SHOOTING AS A "MURDER" IN VIOLATION OF PETITIONER’S 
SIXTH AMENDMENT RIGHT TO A FAIR TRIAL AND FOURTEENTH 

AMENDMENT RIGHT TO DUE PROCESS OF LAW 
 

One of the members of the Lodi Volunteer Ambulance Corps  

who responded to the 9-1-1 call testified about the scene at the 

Docaj house. (9T160-3 to 161-10).  The medic, Merisha Mehanovic, 

distinguished the Docaj call from others she attended in which 

the patient had died because, she explained, this was a murder:  

   I've been to scenes that [sic] people   
were dead. I've been to DOA's before, but 
I've never been to a murder scene[.]  (9T170-
7 to 9; emphasis supplied). 
 

A few minutes later, Mehanovic emphasized that this was a 

"murder scene." (9T173-9; emphasis supplied). 

The question was whether Mr. Docaj was guilty of murder or 

manslaughter.  Mehanovic testified this was murder and made clear 

she was using the term to differentiate Mrs. Docaj's death from 

other deaths she had attended (not murders).  Though she had no 

special skill or education enabling her to determine this was a 

murder, the jury might have believed her medical training or  
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experience (a medic who had attended many deaths added weight to 

her opinion).  She told the jury Mr. Docaj was guilty of murder.  

The District Court rejected Mr. Docaj’s contention, stating: 

On direct appeal, the Appellate Division 
found this claim lacked sufficient merit to 
warrant discussion.  “Where a state court’s 
decision is unaccompanied by an explanation, 
the habeas petitioner’s burden still must be 
met by showing there was no reasonable basis 
for the state court to deny relief.” 
Harrington v. Richter, 562 U.S. 86, 98 
(2011).  Petitioner has not met that burden 
here.  It is unlikely the jury understood the 
EMT was giving her opinion that Petitioner 
was guilty of murder when she characterized 
the scene as a murder scene, rather than 
merely describing the scene where she found a 
body lying in a pool of blood with a revolver 
left lying nearby.  Even if the jury were 
influenced by the fact that the EMT 
characterized what she saw as a murder scene, 
the jury was well-instructed on the elements 
of murder versus the elements of 
passion/provocation manslaughter, which the 
jurors knew to be Petitioner’s defense.  The  
jurors were instructed that they alone would 
decide the facts and apply the law to arrive  
at the verdict.  There is a reasonable basis 
in the record upon which the Appellate  
Division could have denied this claim. 

Therefore, the Court will deny Ground 
Five. (Docaj District Court Opinion at 8; 
a41). 

 
The District Court cites Harrington, which held that the 

State of California’s court’s determination that counsel was not 

deficient in not consulting blood evidence experts was not an 

unreasonable application of Strickland v. Washington, 466 U.S. 

668 (1984) (counsel ineffective if performance deficient and 

error deprived defendant of fair trial).  However, the Ninth 

Circuit declined to extend Harrington in Hall v. Haws, 861 F.3d 

977 (9th Cir. 2017), which held that the determination by the  
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District Court that the trial court’s error in giving a 

permissive inference instruction was harmless was an unreasonable 

application of clearly established federal law and a due process 

violation resulted from the trial court’s permissive inference 

instruction resulting in actual prejudice to petitioner, 

warranting the federal habeas relief.11 

Only a qualified expert may offer an opinion such as that in 

Docaj, N.J.R.E. 702, and Mehanovic was not qualified to determine 

whether the shooting was murder.  Even the medical examiner was 

limited to testifying that the manner of death was homicide, and 

not specifically murder. (12T266-20 to 23).  Even if, for 

argument's sake, Mehanovic had been qualified to opine that this  

was murder, the New Jersey Supreme Court has warned that "the 

trial court should carefully instruct the jury on the weight to 

be accorded to, and the assessment of, expert opinion testimony 

... [and] that the determination of ultimate guilt or innocence 

is to be made only by the jury." State v. Odom, 116 N.J. 65, 82 

(1989).  Here, both trial counsel and the court failed in their 

obligations to protect Mr. Docaj's right to a fair trial.   

                     
11 The New Jersey Supreme Court has long held "testimony that 
expresses a direct opinion that defendant is guilty of the crime 
charged is wholly improper" as "[t]he determination of facts that 
serve to establish guilt or innocence is a function reserved 
exclusively to the jury." State v. Hightower, 120 N.J. 378 (1990) 
(sergeant's testimony defendant "was the person responsible for 
the murder" "related directly to the ultimate question of guilt 
... unquestionably rises to the level of reversible error"); 
State v. Landeros, 20 N.J. 69 (1955) (captain's opinion defendant 
guilty "pronounced the defendant's doom"). 
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Neither took any measures to ameliorate the improper admission of 

this prejudicial testimony.  Counsel was deficient in not 

requesting a curative instruction directing the jury to disregard 

the witness's inadmissible opinion.  The court, in turn, failed 

in its independent obligation to safeguard Mr. Docaj's 

constitutional right to a fair trial by instructing the jury sua 

sponte to disregard the prejudicial remarks. See State v. Pitts, 

116 N.J. 580, 649 (1989) ("at the very core of the guarantee of a 

fair trial ... is the judicial obligation to assure that the 

jury's impartial deliberations are based solely on the evidence 

and in accordance with proper and adequate instructions"). 

Mehanovic's repeatedly characterizing the shooting as a 

“murder” embraced the ultimate issue before the jury, and 

violated Mr. Docaj's federal constitutional guarantees of due 

process and a fair trial, warranting certiorari.   

POINT VI 

CERTIORARI SHOULD BE GRANTED SINCE A POLICE DETECTIVE 
READ A PASSAGE FROM A BIBLE FOUND DURING THE SEARCH OF 
PETITIONER'S HOME IN VIOLATION OF HIS SIXTH AMENDMENT 
RIGHT TO A FAIR TRIAL AND FOURTEENTH AMENDMENT RIGHT 

TO DUE PROCESS OF LAW 
 

The search of Mr. Docaj's apartment produced a Bible.  At 

trial, the detective who conducted the search read the jury a 

passage from the Bible. (11T156-1 to 157-10).  Introduction of 

the Biblical quotation violated Mr. Docaj's constitutional rights 

to trial by jury, due process of law, and a fair trial. 

The prosecutor elicited the Biblical quotation as follows: 
 
Q. [PROSECUTOR]: I'm going to direct your 
attention a  little more specifically to the 
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page that is on our right. There appears 
[sic] to be at least four different markings 
in ink. So you see where I'm talking about? 
... Were those markings there at the time you 
opened the Bible when you were in the 
apartment on the morning of February 23rd, 
2003?  
A. Yes. 
Q. Okay. And can you read for us, please, the 
caption of the passage that is marked in 
bold? 
A. It says: "Psalm 37. The fate of sinners 
and the reward of the just."12 
Q. Okay. Thank you. I don't have anything 
further. (9T156-8 to 157-12) (emphasis 
added).  
 

The District Court rejected Mr. Docaj’s contention, stating: 

Even assuming it was error to admit the 
testimony, the Appellate Division could have 
reasonably concluded that the testimony did 
not prejudice Petitioner.  There was more 
than sufficient evidence during the trial for 
the jury to conclude Petitioner killed his 
wife out of anger over her cheating on him 
and asking for a divorce. He told his 
children, immediately after killing their 
mother, that she was cheating on him.  On the 
recorded 9-1-1 call, Petitioner could be 
heard screaming “she cheated on me.”  
Furthermore, Petitioner had made a statement 
in his diary, invoking God in his anger at 
his wife.  Even without hearing the passage 
marked in the Bible, the jury was likely to 
find Petitioner killed his wife because she 
cheated on him. (Docaj District Court Opinion 
at 8; a42). 

 
It is improper and highly prejudicial for a prosecutor to 

invoke the Bible. Sandoval v. Calderon, 241 F.3d 765, 766-67 (9th  

 

                     
12 On cross-examination the detective acknowledged that Psalm 37 
was not the only psalm on the page. (9T157-15 to 17). 
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Cir. 2000) 13 (prejudicial for State to invoke God or paraphrase 

Biblical passage); Cunningham v. Zant, 928 F.2d 1006, 1020 (11th 

Cir. 1991) (comparison of defendant to Judas Iscariot improperly 

appealed to jury's passions and prejudices); United States v. 

Giry, 818 F.2d 120, 133 (1st Cir. 1987) ("prosecutor's reference 

to Peter's denial of Christ constituted  an irrelevant and 

inflammatory appeal to the jurors' private, religious beliefs."); 

   In addition to prejudice, introduction of the Biblical 

passage14 was irrelevant.  First, the state never established 

that the Bible belonged to Mr. Docaj.  Second, neither the 

prosecutor nor detective could possibly have known the 

circumstances under which the slip of paper had landed in the 

Bible or whether it was Mr. Docaj who had placed it there.  Even 

if Mr. Docaj deliberately marked the 37th psalm, no one could 

have known what it signified to Mr. Docaj.  Neither is it clear  

                     
13 Commonwealth v. Chambers, 599 A.2d 630 (Pa. 1991) ("We now 
admonish all prosecutors that reliance in any manner upon the 
Bible or . . . religious writing in support of the imposition of 
a penalty of death is reversible error per se and may subject 
violators to disciplinary action."); State v. Wangberg, 136 
N.W.2d 853 (Minn. 1965) ("state ask[ing] for a conviction under 
Divine law even if the defendant was innocent under Minnesota law 
constituted an unwarranted and improper appeal to religious 
prejudice which requires a new trial."); ABA Standards for Crim. 
Just., Paras. 3-5.8(c)-(d) (3d ed. 1993) (State “should not make 
arguments calculated to appeal to the prejudices of the jury ... 
[and] should refrain from argument which would divert the jury 
from its duty to decide the case on the evidence.") 
 
14 The psalm assures that "the meek shall inherit the earth," and 
adjures the reader to "[c]ease from anger, and forsake wrath; 
fret not thyself in any wise to do evil[.]" (King James). 
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what message(s) the prosecutor sought to convey to the jury when 

she had the witness read the passage about "[t]he fate of sinners 

and the reward of the just."  Two inferences quickly suggest 

themselves, both equally improper.  The prosecutor may have 

wanted the jury to infer Mr. Docaj viewed himself as "the just" 

who believed he was entitled to dispatch his wife (a "sinner.") 

Also, the jury might have understood that Mr. Docaj was the 

sinner whom the jury should dispatch with a guilty verdict.  

Whatever the prosecutor's intention and the jury's understanding, 

directing her witness to read from the psalm was completely 

inappropriate and introduced the potential for serious prejudice. 

The ABA Standards explicitly provide that "any suggestion 

that the jury may base its decision on a 'higher law' than that 

of the court in which it sits is forbidden."  "The obvious danger 

of such a suggestion is that the jury will give less weight to, 

or perhaps even disregard, the legal instructions given it by the 

trial judge in favor of the asserted higher law." Sandoval v. 

Calderon, 241 F.3d 765, 776 (9th Cir. 2000).  The invocation of 

the Bible left no room for the defense of passion/provocation 

manslaughter.  The Sixth Amendment guarantee of trial by jury 

ensures "that the evidence developed against a defendant shall 

come from the witness stand ... where there is full judicial 

protection of the defendant's right of confrontation [and] 

cross-examination[.]" Turner v. Louisiana, 379 U.S. 466, 472-73 

(1965).  A defendant cannot cross-examine a Biblical precept.   

While defense counsel attempted to ameliorate the prejudice  
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by eliciting the fact that Psalm 37 was not the only psalm on the 

page from which the detective read the quotation selected by the 

prosecutor, defense counsel did not object to the recitation.  

Counsel's failure to object constituted ineffective assistance, 

and there is a reasonable probability the deficiency affected the 

outcome of the trial. Strickland, 466 U.S. at 687.  In turn, the 

court also failed to take any action to correct the error. Farese 

v. United States, 428 F.2d 178 (5th Cir. 1970) ("The most general 

interpretation of a fair trial is that it be conducted before 

unprejudiced jurors under the superintendence of a judge who 

instructs them as to the law and advises them as to the facts.") 

POINT VII 
 

CERTIORARI SHOULD BE GRANTED SINCE TRIAL COUNSEL'S  
FAILURE TO REQUEST A COMPETENCY HEARING OR, IN THE  
ALTERNATIVE, REQUEST AN ADJOURNMENT OF THE CASE  
UNTIL PETITIONER WAS COMPETENT, ALONG WITH THE  
FAILURE TO OBJECT AT TRIAL TO THE ERRORS RAISED 
IN GROUNDS ONE, FOUR, FIVE AND SIX; ALONG WITH  
OTHER PRETRIAL, TRIAL, AND APPELLATE ERRORS, 
DEPRIVED PETITIONER OF THE EFFECTIVE ASSISTANCE OF  
COUNSEL AS GUARANTEED BY THE SIXTH AMENDMENT TO THE  

UNITED STATES CONSTITUTION 
 

Trial counsel's failure to object to the errors in Points I, 

IV, V, and VI violated Mr. Docaj's right to effective assistance 

of counsel.  The District Court rejected this (Op. at 9; a42-43), 

and also found that Mr. Docaj failed to exhaust certain claims:  

In his PCR application, Petitioner 
alleged trial counsel was ineffective for 
failing to request a competency hearing or 
for an adjournment until Petitioner was 
competent to assist in his defense. (Answer, 
Ex. 7; ECF No. 10-7 at 4, Point I.)  
Petitioner also alleged counsel was 
ineffective for not insisting that an 
interpreter be present throughout the  
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proceedings because Petitioner had a language 
barrier, and he lacked funds to hire an 
interpreter. (Id. at 5, Point IV.)  
Petitioner further contended that appellate 
counsel was ineffective for failing to raise 
ineffective assistance claims. (Id.) 

Petitioner procedurally defaulted these 
ineffective assistance of counsel claims by 
failing to raise them on appeal of the PCR 
Court decision. (Answer, Ex. 10, ECF No. 10-7 
at 5-6, Points I and II.)  A petitioner must 
exhaust all of his federal claims through one 
complete round of the State’s appellate 
procedure. O’Sullivan, 526 U.S. at 845.  It 
is now too late for Petitioner to appeal his 
abandoned PCR claims, and they are 
procedurally defaulted. Id. at 838 (failure 
to timely present federal habeas claims to 
State Supreme Court resulted in procedural 
default).  

Additionally, the Appellate Division 
affirmed the PCR Court’s decision that New 
Jersey Rule 3:22-4 barred Petitioner from 
asserting ineffective assistance of counsel 
for failing to object to the prosecutor’s  
summation because he could have raised, but 
failed to raise, the claim on direct appeal. 
(Answer, Ex. 7, ECF No. 10-7 at 7-8.)  In any 
event, the Appellate Division correctly noted 
that counsel had objected to some of the 
comments Petitioner complained of, and the 
trial court gave appropriate instructions. 
(Id. at 8.)  Therefore, Petitioner’s 
ineffective assistance of counsel claim 
alternatively failed on the merits. (Id.) 
(Docaj District Court Opinion at 10; a43). 

 
The District Court incorrectly concluded: 

Petitioner has not alleged an external 
impediment that might have prevented counsel 
from raising these claims on review.   
Furthermore, Petitioner has failed to offer  
any argument explaining how counsel’s failure 
to appeal these issues rose to the level of 
ineffective assistance of counsel in 
violation of the Sixth Amendment. “Strickland 
makes clear, ‘actual ineffectiveness claims 
alleging a deficiency in attorney performance 
are subject to a general requirement that the 
defendant affirmatively prove prejudice.’” 
Palmer v. Hendricks, 592 F.3d 386, 398 (3d  



33 
 

Cir. 2010) (quoting Strickland, 466 U.S. at 
693).  Petitioner has not done so here.  
Therefore, the Court will deny Ground Seven 
of the petition. (Docaj District Court 
Opinion at 19-20; A20-21). 

 
 Here, the ineffectiveness claims (and prejudice therefrom) 

are clear on the face of the record: Competent trial counsel 

should have recognized that the passion/provocation manslaughter 

charge was legally incorrect (and logically confusing) (Point I) 

and, as discussed in Point IV, that N.J.R.E. 104(c) barred the 

court from instructing the jury that it had ruled on the 

defendant's Miranda claim.  As discussed in Points V and VI, 

competent trial counsel should have objected when a prosecution 

witness repeatedly characterized the victim's death as murder and 

when a second prosecution witness was allowed to read to the jury 

from the defendant's Bible.  

In addition, the following issues of ineffective counsel 

(both trial and appellate) were raised in the PCR application: 

     1) Trial counsel was ineffective in failing to request a 

competency hearing or, in the alternative, to request an 

adjournment of the case until Mr. Docaj was competent.  Mr. Docaj 

was incapable of assisting trial counsel because he was so 

heavily medicated.  In addition, due to Mr. Docaj’s mental state, 

he could not testify in his own defense.  The relevant medical  

records are included in the State’s filing (Document 1-5, Filed 

07/08/14, Pages 105 through 167; PageID: 395 through 457; 

Document 10-5 Page 92 of 200; PageID: 382).  

2) The trial court erred by allowing a law enforcement  
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officer to interject his personal opinion with inadmissible 

hearsay.  The detective who took Mr. Docaj’s statement told the 

jury that Mr. Docaj was not telling the whole truth. (11T38-6 to 

11).  The trial judge’s decision to overrule the objection 

deprived Mr. Docaj of his due process right to a fair trial. 

     3) The prosecutor engaged in prosecutorial misconduct by 

vouching for the credibility of State’s witnesses.   

   4) Trial counsel was ineffective in failing to request  

expert services of an interpreter to assist in reading his 

discovery; in addition, trial counsel was ineffective for not  

insisting that there be an interpreter throughout the 

proceedings.  Mr. Docaj lacked the capacity and ability to 

understand the proceedings due to the language barrier.   

     5) Mr. Docaj was denied effective assistance of appellate 

counsel who was ineffective in failing to argue that trial 

counsel was ineffective in failing to request expert services of 

an interpreter to assist Mr. Docaj in reading discovery.   

Mr. Docaj, a layman, should not be penalized for trial 

counsel’s and appellate counsels’ errors.  After trial, Mr. Docaj 

was represented by the Public Defender and he wrote to the OPD 

and Judge Roma expressing dissatisfaction (Pa116; Pa117 to 119).  

As to “procedural default” even if a federal court  

determines that a claim has been defaulted, it may excuse the 

default upon a showing of “cause and prejudice” or a “fundamental 

miscarriage of justice.” Lines v. Larkins, 208 F.3d 153, 166 (3d 

Cir. 2000).  To satisfy the first reason for excuse, the  
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petitioner must show “some objective factor external to the 

defense [that] impeded . . . efforts to comply with the . . . 

procedural rule,” as well as prejudice. Slutzker v. Johnson, 393 

F.3d 373, 381 (3d Cir. 2004) (quoting Murray v. Carrier, 477 U.S. 

478, 488, 106 S.Ct. 2639, 91 L.Ed.2d 397 (1986)).  To satisfy the  

second, the petitioner must typically show “actual innocence.” 

Cristin v. Brennan, 281 F.3d 404, 420 (3d Cir. 2002).  Any 

default should be excused since letting Mr. Docaj’s conviction 

stand would result in a “fundamental miscarriage of justice.”  

“The Sixth Amendment guarantees to every criminal defendant 

‘the Assistance of Counsel for his defense.’” Saranchak v. Sec’y, 

Pa. Dep’t of Corr., 802 F.3d 579, 586 (3d Cir. 2015), cert. 

denied sub nom. Saranchak v. Wetzel, 136 S.Ct. 1494 (2016). 

Federal courts have not hesitated to overturn convictions for 

ineffectiveness of counsel when so-called strategic trial 

decisions were based on inadequate or deficient pretrial 

investigation or preparation. See, Wiggins v. Smith, 539 U.S. 

510, 536, 538, 123 S.Ct. 2527, 2543, 2544, 156 L.Ed.2d 471, 494,  

495 (2003) (reversing denial of habeas petition and refusing to  

defer to attorneys’ decisions because “counsel were not in a 

position to make a reasonable strategic choice” without 

reasonable investigation); Williams v. Taylor, 529 U.S. 362, 367, 

396, 120 S.Ct. 1495, 1499, 1514, 1515, 146 L.Ed.2d 389, 402, 419, 

420 (2000) reversing denial of habeas and finding that failure to 

conduct a thorough investigation, contact witnesses, and 

introduce helpful evidence constituted ineffective assistance);  
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United States ex rel. Hampton v. Leibach, 347 F.3d 219, 251-53, 

255, 260 (7th Cir. 2003) (affirming grant of habeas on 

ineffective assistance grounds because counsel acted  

objectively unreasonably in failing to contact witnesses whose 

names defendant provided, and in failing to make an effort to 

locate other eyewitnesses); Lord v. Wood, 184 F.3d 1083, 1093, 

1095 (9th Cir. 1999) (failure to conduct more than a “cursory 

investigation” of three potential witnesses, and to call  

them to the stand, “constitute[s] deficient performance” by  

counsel prejudicing defendant), cert. denied sub nom. Lambert v. 

Lord, 528 U.S. 1198, 120 S.Ct. 1262, 146 L.Ed.2d 118 (2000); 

Sanders v. Ratelle, 21 F.3d 1446, 1455-57 (9th Cir. 1994) 

(representation was ineffective because counsel “failed to 

conduct even the minimal investigation that would have enabled 

him to come to an informed decision about . . . whether to call” 

confessing witness, “did not attempt to obtain a statement from” 

the witness, and then “directed [the witness] to leave the 

courthouse as quickly as possible”). See United States v. Gray,  

878 F.2d 702 (3d Cir. 1989) (Third Circuit overturned a 

possession of a firearm conviction because counsel’s inadequate 

pretrial investigation violated right to assistance of counsel); 

Marshall v. Hendricks, 307 F.3d 36, 102, 109 (3d Cir. 2002) 

(overturning district court’s rejection of a Strickland claim 

where defense attorney “fail[ed] to contact witnesses who were 

prepared and willing to provide relevant mitigating evidence” and 

the state court’s opinion unreasonably “assume[d]} that counsel  



37 

had prepared and investigated”), cert. denied, 538 U.S. 911, 123 

S.Ct. 1492, 155 L.Ed.2d 234 (2003). See United States v. Cronic, 

466 U.S. 648 (1984); United States v. Cronic, 839 F.2d 1401 (10th 

Cir. 1988), held that defendant was denied effective assistance 

of counsel by trial counsel’s failure to investigate the 

acceptance of security for an overdraft). See also Moore v. 

United States, 432 F.2d 730 (3d Cir. 1970) (“[t]he exercise of 

utmost skill during the trial is not enough if counsel has 

neglected the necessary investigation and preparation of the case 

or failed to interview essential witnesses or to arrange their 

assistance”; the Court held that where the question of 

identification was a fundamental issue in the case and appointed 

counsel conducted merely a cursory examination of an eyewitness 

as to the failure to identify the petitioner at a lineup, and did 

not call other eyewitnesses, and counsel had been appointed on 

the day before trial and allegedly did not adequately prepare for 

trial, a hearing was required on the claim of ineffective 

representation of counsel); Morrison v. Kimmelman, 752 F.2d 918 

(3d Cir. 1985), certiorari granted, 106 S.Ct. 59, 88 L.Ed.2d 47, 

affirmed 106 S.Ct. 2574, 91 L.Ed.2d 305, on remand 650 F.Supp. 

801 (1986) (the Court held that counsel was grossly ineffective 

due to the fact that he failed to conduct pretrial discovery and, 

accordingly, did not make a motion to suppress evidence,  

specifically, bed sheets); Taylor v. Hilton, 563 F.Supp. 913 

(D.N.J. 1982) (Court found ineffectiveness and rejected counsel’s 

contention at the competency hearing that the reasons he had not 
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investigated was because he believed his client’s story; counsel 

failed to corroborate his client’s story as to his whereabouts on 

the day of the crime, and his interviews with key state witnesses 

were “inexplicably brief and often nonexistent”); United States 

v. Gaviria, 116 F.3d 1498, 1512 (D.C. Cir. 1997) (counsel should 

have been aware of relevant legal decision); United States v. 

Kladouris, 739 F.Supp. 1221, 1227-28 (N.D.Ill. 1989) (counsel 

apparently unaware of applicable defense); United States v. 

Foster, 566 F.Supp. 1403, 1414 (D.D.C. 1983) (counsel deficient 

for failure to file viable suppression motion). 

In Docaj, no conceivable trial strategy justified counsel's 

failure to raise the above claims; his numerous omissions were 

not the product of reasonable professional judgment. Strickland, 

466 U.S. at 689; State v. Fritz, 105 N.J. 42 (1987) 

POINT VIII 
 

CERTIORARI SHOULD BE GRANTED SINCE THE TRIAL WAS 
SO RIDDLED WITH ERRORS THAT THEIR CUMULATIVE EFFECT 

RENDERED THE TRIAL UNFAIR IN VIOLATION OF PETITIONER’S 
SIXTH AMENDMENT RIGHT TO A FAIR TRIAL AND FOURTEENTH 

AMENDMENT RIGHT TO DUE PROCESS OF LAW 
 

As explained in Collins v. Sec’y of Pennsylvania Dep’t of 

Corr., 742 F.3d 528 (3d Cir. 2014), cumulative ineffective 

assistance of counsel claims are standalone constitutional  

claims. Federal courts may review these claims on habeas even 

where individual errors, on their own, would not satisfy 

Strickland. See Fahy v. Horn, 516 F.3d 169, 205 (3d Cir. 2008).  

Each of the errors raised in Points I through VII is of 

sufficient magnitude to warrant issuance of the writ.  In  
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addition, Detective Christiana testified that he had taken notes 

of his interview with Mr. Docaj and later destroyed them (4T58-19 

to 61-25; “Q . . . and the notes that you took during that period 

of time have been discarded; is that right?  A Yes.; 4T100-7 to 

10).  During direct examination, the following occurred: 

Q  Okay.  And whatever – during –- 
throughout the course of this report, was 
there a particular way in this report being 
S-7 that you would memorialize things that 
the defendant said to you? 
A Yes. 

Q How did you do that? 
A On a notepad. 

Q No. Right.  Well, you had a notepad 
with you that night.  And just so the 
record’s clear, what became of the notes? 
A They were discarded because everything in 
my notes was – was placed into my interview 
report. (3T104-17 to 105-3).  
 

On redirect, the following occurred: 

Q And is it your practice to always 
discard the notes once the report has been  
done, a report in any case? 

  A Once it’s complete. 
   Q Once it’s complete. (4T151-18 to 22). 
 

In State v. W.B., 205 N.J. 588 (2011), the New Jersey  

Supreme Court left no doubt that law enforcement officers must 

preserve their handwritten interview notes even before the State 

is required to tender discovery to the defense under R. 3:13-3.15 

Even if this court does not find that any one error alone  

                     
15 In State v. Dabas, 215 N.J. 114 (2013), the New Jersey Supreme 
Court held the prosecutor violated the clear rule governing post-
indictment discovery by failing to give to defense investigator’s 
notes of statements made by defendant; the error in failing to 
give an adverse-inference charge was clearly capable of producing 
an unjust result, and defendant’s murder conviction was reversed. 
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warrants issuance of the habeas writ, it should find that their 

cumulative effect undermined Mr. Docaj's constitutional right to 

due process and a fair trial mandating its issuance. See State v. 

Jenewicz, 193 N.J. 440, 474 (2008) ("the errors' cumulative 

impact prejudiced the fairness of defendant's trial and, 

therefore, casts doubt on the propriety of the jury verdict that 

was the product of that trial"); State v. Orecchio, 16 N.J. 125 

(1954) (reversed due to cumulative effect). 

The District Court rejected Mr. Docaj’s contention, stating: 

The Appellate Division reasonably 
concluded that if Petitioner was not 
prejudiced by any of the individual alleged 
trial errors, he could not have been 
prejudiced based on cumulative errors . . . 
because the evidence strongly supported a 
finding that Petitioner went to his wife’s 
home that evening with the intent of killing 
her. (Docaj District Court Opinion at 11; 
a44). 

 
The District Court (and Third Circuit’s) decisions are 

contrary to this Court’s holdings in Strickland and Cronic.   

CONCLUSION 

For the foregoing reasons and authorities cited, the 

petitioner Jerry Docaj respectfully requests this Court grant the 

petition for a writ of certiorari.  

                               Respectfully submitted, 
 
                               BY: _/s/ John Vincent Saykanic 
Dated: August 18, 2018              Attorney (Pro Bono) for  
                                    Petitioner Jerry Docaj 
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