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QUESTTIONS : PRESENTED:
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no longer affords a “Cull and Fair oppoctunity® to object on
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viable claims ‘Fm\ retallotion, conspiracy, deliberote indifference,
RICC, Rehabilitotion Act and ADA?
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays-that a writ of certiorari issue to review the judgment below. .

OPINIONS BELOW

Xl For cases from federal courts:

"The opinion of the United States court of appeals appears at Appendix A to
the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,”
Bd is unpublished.

The opinion of the Umted States district court appears at Appendlx B to
the petition and is

[ ] reported at : : ; Or,
[ ] has been designated for publication but is not yet reported; or,
P4 is unpublished.

[ 1 For cases from state courtS'

The oplmon of the highest state court to review the merits appears at
Appendix . to the petition and is
[ 1 reported at . : ; O,
L 1 has been designated for publication but is not yet reported; or,
-1 1 is unpublished.

The opinion of the " : ] : court
appears at Appendix - to the petltlon and is :

[ ] reported at ; Or,

[ 1 has been designated for publication but is not yet reported; or,

[ 71 is unpublished.




JURISDICTION

N' For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was OC{O‘O‘U‘ 2 7-017

[ ] No petition for rehearing was timely filed in my case.

PJ A timely petition for rehearmg was denied by the United States Court of
Appeals on the following date: __May W, 2019 , and a copy of the
order denying rehearing appears at Appendix _C -

[ 1 An extension of time to file the petltlon for a writ of certlorarl was granted .
to and including A (date) on (date)
in Application No. __A . : :

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ 1 For cases from state courts:

. e

The date on which the highest state court decided my case was i} _j .
A copy of that decision appears at Appendix _|_

[ 1 A timely petition for rehearing was thereafter denied on the following date:

, and a copy of the order denying rehearing
appears at Appendix - .

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. 8. C. § 1257(a).



CONSTTTUTIONAL AND STATUTORY PROVISIONS ITNVOLVED

Prison Litigation Reform Act, 42 US.C, § 13a7e(e))

(1) The court sholl oa s cwn mollon o~ on the motion of o
Po\r-‘\\y dismiss any oction \of‘cu\gh‘\ with res‘pec%_‘h—; p‘a";SDf\ conditlons
uader section 1979 of the Revised Stotules of the United States (472
U.S.C, 1483); or any other Federal \aw) by o peisoner con€ined \a Ny
\;a\\) prison, o other cotrectional ('\o\ci\f‘{-\/ i€ dhe coust 35 salisCied
thot Yhe acticn s Cﬂvo\ous; mollciouws, Fails Yo state o clonen upon
which relie€ can be granted, oc seeks monetary reliel From o
aQ-PQﬁA&ﬁ{ W\‘\o :; ymMLane €1‘0M SLAC\!\ W‘Q\:\QC‘

2) Tn the event thol « claim is, on its focey €elvolous,
malicious, Fails Yo state o claim upon WA  relief can  be
‘\o\n-}ed) o~ Seews MOf\Q{"O\(‘y FQ“Q.G pl‘or"‘\ o de,@e.’\éo«\'\* who \‘S :.(V\MU\I\Q,
Erom  Such PQ.“@.@.) the count may dismiss  the umcle(\\\/fag cloam
without €irst cequiring the exhoaustion of admimstrative ~ remedies,



STATEMENT  OF CASE -

A . Stotement of Pnoceea:nqﬁ\

Pe‘kt"f:or\en RO\DQ\"% Ar\r\cx\ne\) II) o pr\“goﬁe(‘ o@ {\'\e, ("\:CH:ngh
Department of Conrec\~:on§) while ot Yhe Tonion Correctlonal Focllity (ICF),

oo‘\q\ma\\y Clled clowms 1n 2014, See, Aanabel . Mich, ?ey”t &F Cocr., &i 2\,

(LS. Disk. WD Mich., No, Til-cv=756), Diskelct Tudge Paul L, Maloney
denounced o. motion for prelleinocy \agunction for access to the
cowr¥s; holding thot Petritioner’s c‘\\:ng§ were per se “Eelvolows)  1a
Peison L\\*Tgo}fcn Rekorem Act (PLRA) Gcreer\‘mg) \Tuége Moaloney go\\se\y

accused hm of howing “Z Skeikes" (laker anothen sudge cocrected JTudge

“'\o\\of\eywé. Colse QCCU\S&\‘:DN> ‘if\ Aanabel o, Er:c\nsar\) éﬂ (u.s. Dist, E.D,

Mic\\.) No, 2316-cv~10345), Witheuk notice ond OPPO\’“\‘L,\(\\\'\\/ Yo obgect o
Judge Moaloney!s erronecus Foctual ond legal Qinéfﬂgs) all M. v.0.C,
employee defendants wece dismissed  with pregudice, while 3.(\0\/\-Qmp\oyee
defendonts remolned but with severe critism of the medits,

Coinc?c\&r\*\y) ot the time of the m,\\\mq) defendants and thein
coworkers begaa o new campaign of hacassment, legal moul {-c\mpem‘,\a)
Aer\y\mq p\no{:ocopies) ect"re%\\"t;ng \n Petitioner m\‘ss“mg the deadline 1o
execute process of service upon the remaiming 3 defendoants ) who
were d}em:s%a w(%kéu‘\— preoudice €or Collre Yo prosecute, Petitionec
wos olso prevented Erom '\::me\y Qi\‘mg a Noltice of Apvea\) ond a
cubsequent . motion Yo oamend complowat wos rejected by the
disteick court  withouk €\\ing.

Ta 2016, he agown €led the Cormer clowms but odded new

Cocts and claims in his U2-page Civil Complaint, (Aansbel v. ™Mich,

Dep't of Cocn, g_} ﬂ‘.ﬁ_(U\G. D6, \J\b\\"’\\\ck‘) No, 1\lb~cv-543)), The

-L‘_._



queer\{- Complonnk also was revised Yo (mprove clacily of Cocks
o;cco:-c\:r\g to celevonce. /-\go\‘m,‘a’w:\ge Maloaey suoa sponte dismissed ok
PLRA screening, without aotice and oppoctunity to be heord, on
grounds of ces gudicaten aad misjoinder of claims. And agoin,
there were maay  pecsonal attocks vehemeadly \DQPFQ\::nq Pekitioner
o5 o Crequent \\\V\go\r\\r and Q\'(\A;hq no %ood couse €ot an oppenl.
How&vet‘) the oo good cause €inding wos vacated ond Petitioner

pr‘oce,edgd :r\ Formnon Bu\pe}‘\\S on o\p?Q_o\\‘ The o‘t&"ﬂ\fc‘T Cou\r“Ps' A;smlsf,q\

wos Eled October 14, 2016,
Petitioner Ciled timely Notice of Appeal. On October Z, T0V7, the
Uatted States Count of Appeals €or the Sitth Cirewil  granted lnis

appeal A ?cx(\)t) cermonded n pant. See, Annokel v M™Mich, Dep’t of

Cocr, et ol (US. COA Gth Cir, No. 16-2532), However, the disteick
court Eindings of ces Judicala were upheld and the Sixth Clecuit
€oiled to address o conflict with ks precedea& ond ol other Cederol)
Jurisdictions, Oa Moy 11, 2013, the Sixth Clrcwrk dented panel cehearing
and relneacing  en baac. ‘

This pelition €or o welt of cecrtiorary now comes before the

Supreme. Court of the Umted Stotes,

B. Statement of Focts.

Pebitioner filed o very ked\\ol,gs\y detailed W2-poge Civ\) Complaint
n the diskelck court o@@e!‘;r\g Aumerous direct and ciccuenstontial Cocts

€rom which cetoliotion Conspl\f‘o\cy) deliberale :nc\'ucgerence.) ond othen

>
federol ownd Stoke clanms could be infered. Howewver, some of these

Cocts and clowms were based upon o Cormer action dizemissed with

pregudice sua sponte ok PLRA sceeeming for which Yhe Sixth Clrcutt

\S__



affocds no notice and opportuntty to oblect for o peisoner \itigont,
nor perm}{*s cpéorJtum‘\SCy 4:0 omend the ComP\Q:r\)t'\ MO“eo‘ve(‘) as the
present complownt alleges, he was prevented Efrom Hemely appealing
the pelon action by prison officials. The present Complaiat
cembines Cormer Cacts wilh new Cacts o cuce deficiencies \n Cormen
Clo\\\mg aad ‘o Sv@?oﬁ{ Mmany  new c\o\k\mg\

Pelitioner never had an oppoctunily 1o cile cm\‘rwo\\:nq
autherities on exp\o\\\n YWow the Focts are celevonk o stote o cloum.
Rother o collous distelet judge hasty Yo shun prisoner \iXigonks
:nQPPPOPr‘\\o{%e\y drew Co\c%uo\\ \mQQr‘er\CQG o\go\‘ms‘\' Pe’HHor\eP and 50\560\
the palor dismissa) on disbelief of factual celevance, The diskeict
Judge also mode erconeous Q{nc!:mqs of, }nc\uo!fna Cocks not on the
“QCO“A) and m?SG%o&QJ claims,

Becaunse the Sixth Circuit held Yhat res judicoto opplied per
se, the Couct never addressed the conflict wWith Sivtn Clreult
;r\-\erpoe":c&{on o PLRA gcreen‘w\% procedures oe whether Yhose €octs

could properly stale o clowen upon which relief could be granted.



REASONS FOR GRANTING THE \WWRIT -

T. The Sixth CQrcaik 6 alone 1n its PLRA intecpretation that oo
suo. sponte dismissal €or €allure to state a cloaim ot screenta
no longer affords o Ul and Caln opportunity M te cbyect on
oamend the complatat but that res Judicata oapplies.

’\’AS this Count and other courts hove oftean recognized, cres
vudicoko. and collaterol <estopple relleve parties of Ywe costs and
vexation of malbiple lawsuits, conserve Judicial resources, and,

by preveating inconsistent decisions, encourage eeliance  ona
adoudicotion M

Allen v, McCucery Y4 U5 40, QU (1490),

7”Buk ane geaecal Limitoton the Court has cepeatedly cecognized
s thox Yhe concept of collatecol estopple cannot apply  when
the pocty against whom the eaclier declision s assenrted did

(\05( have o CCull and ch‘m 09?00'\‘u«§3ty) *o \‘\'\’:qo&e_ {\r\o:\‘ \\SQU&
A Yhe eaclier cose ™

Id. ot AS. See also, U5, v. Domingliez, 353 F3d 839, 844-US (6 Cir,

2004)} Law . Meago\ug\,\j 229 F.3d 121, 23 (2ad Cie, 2000), 1a Pock v,

A(\lruz7 U8 FSupp2d 63, 75-76 (SIDNX, 200‘4)) that court re€used Yo
opely ces Sudicata when the pro se prisoner was deprived o Caie
op\gop)(w.\;)w to obuect to the Judge’s cursory treatment of Wis cloums

wnder qggresg\\ve l\r\feﬂ\ogos*tor\ toctics. See a\so) Thomos v, Evans, 828

Fiad 1234, 124z=-44 (bt Cirl 19489).

The due process right to be heard “hos little ceality or wonrth
unless one s Jaformed that the matter ¢ pending and can choose
Cor Nimsel® whether to appear or default, ch@?ese_ or contest ™

Richords v, JTebCerson Couaty, S17 U.5, 73, 723 (1A946); Allen, W44 U.S,

ot 101 Fedecated Dept Stores, Tnc. v, Moikie, H52 UG, 394, 400-01

(1ag6)(““ Cree, CQ\cw\a\*ea) deliberale Cchoiee]’ not to appeal).
Or\.\y the Sixin  Cirewd shill holds thot 8 1‘“5(&)(2) of the PLRA

does not permit & prisoner oppontuaity to contest the grounds €or o

suon sponte dismissal, aor to omend his complount, Groayson v,

-~ 77~



Mayuview Stake Hosp., 2a3 Fid 103, 110-11 (3ed Cie, 2002)y Lopez o
Semth, 203 F3d 1122, 1128 (Qth Cie, 2000)(en bonc)] Brown v. Tohnson,

)

1014, 1016 (eth Cle, 149%). Teontcally) the Sixtlh Cireuit also held 7 the
diseissal does aot prejudice the €lling of a pald complaint maliiag the
same  allegations” — the same withoud pregudice standard that Corbids
res Judicata and would allow leave Yo omend the comploant  Td.

Ceiting Denton vi Hernandez, Sou w25, 34 (1442)),

Moreover, the c\}c,qen'l"mg cpimon 1n Benson observedt

Such o holding wox\xlc’ cam-ple_‘cel\/ r\ego\{e_ the pol»‘cY of this
cand  severol other circuits thot a ploitati€f genecolly  should
be given aotice and oppartunity to respond Tprior to the
distcict count’s suoa sponte dismissal of Yhe complaiat., |,. We
very much doubt that the deoaflecs of the PLRA  Jalended 1o
efCectuate such o Sweeptng change to cur eatice  civil
\i\-?go\‘\}on PV‘D\C’\"Ce e

1d. ot 1017, See, \loper v, Smith, 203 F3d ot W27} Giono v, Gooed,

250 R34 146, 151 (2nd Ciry 2001)) Bozeowsr v. Seokk, 1%6 F3d 1053, 105y

(5th Cie. 1998).

when the Supreme Court overculed the Sixth Ciredidls orior
PLRA iatecpretations, this Court heldl “We think thot the PLRA’s
scregaing  requirement does not-~explicitly o \\m?\IC‘\)C\y""JuS{';Cy deviating
Eeom the usuwal proceducal practice beyond the departuces gpecified oy

Yhe PLRA 3%sel€. Jones o. Bock, 544 VS, 199, 214 (2007). )

Moé‘\' COub)ts \"‘°\“A. )(\'\QJC &;SM;SS&\ ?o(‘ gof\\ud‘e_ %o ‘3*6\*6 o C\a:m

does ot preclude Qme(\a\mef\‘\'_ or cefiling Yo cure the deficlencies,

‘C:{Y of P\o\\meSvil\Q) Ohio v. First Montouk Flaancial Coog‘) 178 F.R.b, 180,
185 ftin, 8 (NDOWo 1998); Lopez w. Sm\‘t\q) 203 £3d ot N28 €1in, 9

~ N\
Glano v, Goord) supral Bazrowx v QCOH, SUp oy Per\{or\ v. Heraandez,

supral Neltzke vo Willloms, 430 U.s, 314, 328 (1489),

..%..



Noc does ces gudicoXow and Coilure to state oo clolm bor o
plo\:r\"c‘\gq Ccom C\AA:ma more recent or new Gocks to the erior Cocts in
order to cure deficiencies or 1o support new cloams thok had wok

Prev‘\m/&\y exist. Octmon . Thomas, 33 F.3d4 807, 811 (4th Cie, 1946))

Macvel C\r\aro\c\-ers) Tnc, v G:mon) 310 F.3d 280, 287 (Znd Cir. 200’2_);

Wilson v, City of Chicage, 120 F3d 691, 687 (Tth Cir, 1497)] Thomos v,
Evans, 888 F.2d ok 1241,

This losue 16 two=-Coldi (1) Should this Court overcule the
Sixth Clecwit's plecedent holding that PLRA screening  disemssal for
folure fo state oo cloim abolishes the wsual procedure 6€ ¢l oad
Coie aotice with opportumily 1o cespond or amend the complanat, and
(2) Does res gudicota apply Yo the preseat civil ockion since the
disteiet court Followed thal Sivth Cireuid procec\ume) oand  Plonali €€
pleaded thokt prison officlals prevented process of secvice ond appeal
of the €ormer civil action, |

The St Cirewt alone holds thot PLRA scoeening suo sponte

atgmigqo\\ :me\\‘QS (> ComP\e\ce oven\'\au\\ o@ C;v\\ pf‘oceéurg ou\& ‘Hr\o& r\.ow

“suo. sponte” no longer cequires due process Cull and Cale notice with

oppo(\'\ur\\\*‘y ‘to vesPor\d or o\n’\ef\o\ ‘H‘\Q (:omp\o:\f\'\t\ AqO\:f‘\) *x’\t g:x&h
Ciecwdt hos reod inte Yhe PLRA slatude whot Congress has not

wmtten there,

Abﬁb‘\\tra\"y oc C\ear\\'\/ ecroneous dismissal\s ace very common :n
pro if', pr\sonel\ \\\‘\\\qo\‘“oﬁ) espeda\\y w\r\er\ [« N ca\\ous \)‘ude’S surp\"\‘ﬁe
o\*%o\c\k \\s Q‘mm\, “Has%y c\:Sm\\SSo\\ o@ pn?%one(‘ Coses on\y adds "to the
bucden on the counts by \wcreasing Yhe omount of  Judicial

cesources spent ot both the oppellate ond Hf\e, trlal level ™

Thomos u. BEvans, €88 F2d &t 12447 Lopez V. Smith, 203 ¥.34 ot 1130.

-9-



The Court of Appe&\s also Cailed JCO pf\oper\l\/ coaé?der‘) given
s PLRA SCPEQr\:f\g proceedure \\r\*erp(‘e%os\’)(‘\of\ and the CQ\SE_-QPQC;‘G:Q
C:Pcuv"\s\*o\r\ceg thot ?Q)t\\*‘\one\‘ was Pf‘evef\{e_cl Erom P\\‘mg =N pﬁ?of‘ )t\\mG.\y
a?peo\\> w\'\e“c‘ner\ ‘H\& (\?SmléGQ\ Go&‘ @o“\\une ')Co 6{03(:6 o\ C\o«\\m S\f\oudc& \r\cxve
been with %re\‘)uétc&, and res gudicato. apehicolble,

Fiest, and most ceticol to ces yudicote, Yo thot sua sponte

dismissal under the PLRA €or fallure to stode o clonen wupon which
rellef con be graated s aot o decision on the memks. By its very
Ae(::n‘\%\\of\) there are no cloyms Yo even decide. Thus, Plairtiff was
allowed to oktempt Yo cure the deficlencies by Fe@(\:ﬂg o New
complonnt.

Second, Petitioner was ok given o “Cull aad Coin cpportuaity™
to obyect to the prior suo sponke dismissol and Yo test the
reliability o€ the growads upon which Wt cested, This 1s ack the
propec Quhc‘\“‘\or\:ng of the Judicial advecsoriol process for which o
give o man Wis day a courk, Neither d1d the Court of Appeols
consider thod the district courts dearal of o PPQ\‘:M:naﬁy tngunction led
to prison 0 €€ crals Pr‘even’c:r\?; Wim eom timely appealing the pelor action,

Thied, defendants were never secved process 1n the poioc action,
thus, are not concerned with the time, costs, or vexation of multiple
Uhgations.

Fourth, the usual procedural practice §or o Callure to stote o
clonm 15 to dlemiss  withouk pregudice. The Court of Appeals Eailed
Yo consider whether the diskelet court collously abused s diseretion
by Atsm:%\\r\c}' the prioc action with prejudice.

F\€th, ces Judicoto. does not bar combining the FO‘\MQ‘; Cocts

. ! ~ LN
with new €octs n order 1o cure deflciencies or Su9po(‘3t new clowms,

-10-



IT1. Did the Cormen Cocts combined wWwith the new @o\\c"cs state
viable claims for cetoliation, conspicocy, deliberoYe \ndi€fecence,
RICC, Rehabilitakion Act and ADA?

"'The "S'onf\dod‘d Qo\‘ Ae{erm\m\m% w\'\elc‘r\eb o, Pla‘\(\lt‘\QQ \‘\05 Go\\\\ed "(o
stoke o claim wpon which relie€ con be granked wndee & 1A1S()IBYL) |5
the same as the Fedecal Rule o€ CWvil Proceduce 12(6)6) standord Cor

Calure Yo state a clowm. Wakison v, Cacker 668 F,3d 1108, 112 (Gth Cie. 2012);

Lopez v. Smith, 203 F3d 122,127 (ath Cie, 2000)(en banc). “When considering

o motion Yo dismiss pursusnt to Rule 12(6)(6) of Yne Fedecal Rules of
Cin\ Peccedure, the telal court must accept all of the o\\\eqo&\\ons w the

CO\"’\P‘D\:ﬂ)t (=X ‘Eoue) and cor\'-‘,'\‘r‘ue_ )(\‘\Q COMP\O\\K\"( \:BU‘O\\\y |\(\ gowof‘ ot

p\o\\(ﬂ*\lg(:\\\ Hecron v, Harvlson) 203 ¥.34 H1o, Wi (6th Cie, 2000), See, Aaderson

v. Liberty Lobby, Tnc,, W17 0.5, 2472, 255 (1986) Tolan v, Cotdon, __ UG,

> )

V34 S .CL, 1861, 1366 (oY),

The skoadard 16 not whether oc not the district count believes the
prisonee o5 Yo dismiss [ihe alegations] as €clvolous without ony foctual
development 1¢ Yo disregond the age-old insight Yhot many ollegations might

be CG‘l'rcu\g&) \::u{ {(‘ue‘, Co(‘ %(‘v\)f\’\ ;S Q\wo.ys §+r\o\r\ga) g'\’to\ncjer‘ lc\rwz:u\

Ciction.” Denton w. Hecnondez | 504 U5, 25, 33 (1a92). Accord, Lawler v,
Marshall, 828 F£.2d 1136, 1184 (6th Clie, 1qa0), “And, of course, o well-pleaded
complonnt Moy eroceed evea i€ (1 strikes o savvy Judge thoat actual proot
o€ those Cocts g \\mpro\oo\b\e) and Sthok o recovery 5 very cemote oand

aalikely 27 Bell Alantic Cocp. v, Tuwombly, 550 U5, 544, 556 (2007), The

decision Yo dismiss must not be Yased on whelher o not o plo:\h)t\\QG will

wlhimodtely prevail on the mee\ts, SKianen v, Gw'\tzet‘) 562 U5, 521, 529-30

(20\()\ Fociol plauei\o‘\\‘\{y exists when the Coctual content permits o

reosonable nference of \labiliky or o€fers more than o sheer possibility Yhat

additionol Cocts \ikely will be discovered to support o clonen. Ashcroft v,

-11-



Iqbal, 556 U5, ¢e2, 678 (1004),

A verfled complaint corcles the same weight as on af€dauit,

El Bey v. Roop, 530 F3d 407, W4 (6th Cir, 2008). "We do Aot mean thol

')(\'\& honmovtnq} Pc\("\*y mu;‘\‘ PT‘OC\“CQ ew‘c\ence ;f\ [N @orf‘f\ 'UHO\* wov\lc{ \oe_

o\dm‘\és‘\\O\Q o\)t %r?o.\ ‘\r\ om:\er‘ {0 o.vo‘;d €ummo\r‘\/ \J\udqmer\{—‘“ C&\o"th Cor\p‘ v

CoﬁcneH) 417 U, 317, 324 (1986). A court obuses its discretion to
{/a\dop%[] [N \r\e:q\'\‘\*er\ed pf‘ooe S"\‘o\nolou‘c'l ‘;(\ \omzae po\v)(' ‘-\co _r‘eéuce ’(\/\e c\vo\‘\‘o‘\o‘\“*y

o \ [URY ~ N
o@ A(GCO\/QP\/ N actions )V\r\a\‘ cequite, PPUOG o(: Mo’hve \\\\“ C\"o\wgo(\d'E\ V.

Beitton, 523 U.S. 574, 585 (18a8)3 Haines v, Keener, HoW VS, 519, 520-21 (\a72),

”chsfy &Ism‘\ssa\ oe p‘"@cr\et\ co.ses only o.cHS %o 3t\'we buvo]en on *he

< + ~
courts by ?r\cr‘eo\SW\g the omount of \)ua;cxa\ resources spen-\' at both

the oppeliode ond Ywe Yolal Yevel M Thomas v. Evans, 888 F24 \ZBL() 124y

(Ut Clr, 1989)5 Lopezr v. Smith, 7203 F.3d 1122, 1130 (3th Cir, 2000)(en band).

o, NOVQU:\/ of Some Cloums,

The Supreme Courk \\mp\\\c‘\\"\y ceyected the Colse \ogic thok prisoners
canﬂo'\’ \)P‘\r\q V:G\B\e c\o\:MS ‘ma@_r r\ove\ 1eqcx\ )(\'\eortac,.) \f\o\A:f'\% ‘w\ Le\,u}s \V N

Casey, 518 US, 343, 353 Ft, 3 (1a%6))

1 Depv\\v\mg someone of an acguobie Gc\f\m,ga\q not yet gg%a\o\:;\wec})
Aodm wbllets actual m\Su\ry) becauwse W deprives \im of Qome'\\n‘mg o€
volue-=arguoble claims oce settled, bought, aad sold,™

1a onotYher peisenen cose | the Supreme Count held: “lolfticals  can

st be on notice thol Ythele conduct violotes established low even |

s

aovel €actuo)l ciccumstances ™ Hope v Pe\lgr) 536 UGS, 30, TN (2002}, 1€ o

night 16 cleacly established, dismissal 15 not proper simply becouse the

qep(‘opr“la'\‘e Yest 15 ¢l wacectonn. PBL v, Koch, Ab F3d 1298,130%3 Cl.a 4

(Ath Cie, 1996), CE., Evecett v. Beond, 290 F3d 500, 513 (3~d Cir, 2002))

Shaw v, Wilsen, 721 F.3d 408, 417 (Tth Cir, 2013),

-\2-



o Coﬂsp:oacy' ond Ref\:o\\\\o\)c“or\ Cloams .

“A civil Ccr\€(>‘ﬂ‘0\0)/ :6 o qgneeme,n{ between two o more
persons Yo \njure anothes by ur\\aw(-u\\o\c%'\or\& Exepress
agreement among all the conspicators 15 ot aecessary to
find the existeace of o civil conspicacy. Eoach conspicaton
need not have kaown_ all of the details of the illega) plan
or all of the pocticipants lavolved. AW thol must be
shown 16 thot thece wos o single plan, that the olleged
coconspiraters Shared n the qeneral conspicotocial ob\}ec{‘we>
ond thot an overt ack was comeitked In Curthereace  of
Yhe conspicacy thot coused ndury Yo the complatnantM

Hooks u, Hooks, T7L FZd 935, au3-uy (6th Cie, 1983), Such cloums

must e p\e.maec\ with some SPQC'\F:Q‘\{\/. Farhot Vi D—opke,) 370 F£.3d4 530,

5qq (6th Cie, 2004), “Conspicacies are by their véry aotuce gecre’c) ond

15 wareasonoble to e,x‘Pe_C{' p\a}n“\}cgs) Po\(\‘\‘:Cu\\omly pro s¢ PP\\Sor\Q\‘s)

Lo be oble Yo ollege direct or concrele Cocts 1n support of o

CO\’\gP:f‘O\CY clovm \\\ \"\A\ey N ‘Dorm"\f‘e, 845 F.zd 1488, 140 (8th Cee, \0‘38)‘
"Motive s often very difficult 4o erove with dicect evideace \n
(‘E’.‘\*zx\:o\\‘:of\ CcosesS . C:nc»\ms\’&f\'\'\\a\ ev\cler\ce_ may -\\r\ere,Core accqp*ab\y

be tae only means of estoblishing the conmechion (oo King v.Zam:ano\,

630 F.2d 686, 695 (bth Cir, 2012)(citadions omitted). “For example, o

g\r\o\,u:ng 'H’\c\‘\' {\r\e ol\egea Cor\SP\\(\o\:\of‘s \‘\D\ve Comm‘\Hea O\C'Eg 'Hno& (qnq'

N

ur\\(ke_\y {'o \\ave beer\ unclevjcq\keﬂ WK\"HAOV\‘\T on o\gc‘e&mer\{—) Moy aMow

A \ ~ [N \
o gunty ‘ko \n@g(\ -\\r\e, exk‘cence 0€ o cor\sp\ro\Cy\“ V\er\ciocmo Ec\umor\me\‘\{‘

Ccte. v. Meadocino County, 193 Fi3d 1283, 1301 (Ath Cie, 139%), "The possiby-

Gty thet other n€erences could be deowsn thok would provide alternste
evplanadion €or the appellants’ actions does not entitle them to summary
Judgment.” Td. ok 1303, FPeior, unsuccess€ul  claims “cannct 1nfluence
our Ae_‘\'er*.m"\n&\"\oﬁ o€ whelther these porticular complamts  orce

legolly €clvolows < .Y Haley v Doceice, 84S F2d ok A1,

In clams of Coﬁsp\vo\cy ond re_‘\'cx\}a*\\of\) the courts must \ook

...’]3...



to "Hne,—"to{o\\‘\{y‘o?—{ke,-c\mc\,\ms{o\r\ce_“ and not Simply Ulew each

‘ncideat \n tsolotion. Holzemer v, City of Memph\ﬁ, 621 F3d 512,519 (6th
Y >

Cir, 2010); Black v, Lane, 22 F3d 1385, 1400 (Tth Cie. 1994), See | dissent

wn Ashceoft v, Tqbal, 556 V.S, 662, 698 (2009) A cheonology of  evenls

Crom whnch re‘\-&r\c:\)tony horassment Moy be :m€erve3 w;\\ Su\QP\CQ\

Black v. Lone at 1338} Watison v. Cocker, 668 F3d 1108, Nk Atk Cie,

2012). Even iacidents of harossment which alone do aot cise %o

cons Htutionol :,\\3\_“\;@5 moy properly be evideace of (‘e\’a\:o:\tory motive,

Benison v. Ross 765 F.3d 649, 661 (6th Cie, 2014)) Suepreaont v Rives,

424 F3d 5, 22 (Ist Cue, 2005)) Ehwelich v WKovack , 135 F.Suppad 038, 667
(N.D,OWie 205). CF.| Fed. R, Buld, uou(v). |
Evideace Yaoal defeadant gove Q\ Colse reoascn Com Wig acticas or

v:o\o\*eé Pegu.\o\lc;oc\s o\r\cl prc*oco( umée-" F&\ge préJtenses ™Moy show

improper motive, Tope v. Pelzer; 536 UG, 730, Tud (2002)] Tingle v
Acbocs ok Hilllacd, 692 F3d 523, 530 (2092)) Paige v, Coyner, 614 F.3d

273, 283 (Gt Cie. 2010)3 Pillips v Roowne Coanty) 534 F34 S31, 541 (6th

Cie. 2008)} Walker v. Johnson, 728 F3d 1085, 1032 (DL.Cir, 2015)) ’

Milles o qu&\—\erg) qQiy 24 1085 1048 (4t Cir, 1890)} Bucton v, Donovan,

210 F.Supp.3d 203, 214 (D€, 2016),

Close Yemporol proximity between the plodnti€€'s protected conduct

and defeadont’s adverse action oy show motive, Toylor v, G"e\\"(\-\r\e(\)_

703 F3d 328, 339 (bt Qir, 2013); Po\:ge v. Coyner, Sueray Goyle v,

Gonyea, 313 F.3d 677, 683 (Zad Cle, 2002)(peison cose, & doy ‘\r\\’et‘\/ox\)‘
D\\SParoﬁte, "Creo&mer\'\ be §:M\|\0~P\y S‘\jtu\o\)taé p’f‘?Sof\er\s o V\Qrassw
ment of a Png%Qc%&é clovs ?\o\\r\'\*“\QQ belongs Yo s '\"Pou\o\\mg evidence of

retallotory motive, Clack v State of Geocgio Pocdons ond Pordles Bd.,

AS F.24 636, 639-40 (1t Cir, 1990)} Walker v, Johason, 728 F.3d ot 1092}

)
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Focld u. Goord, 200 FSuppi2d 220, 238 (\W.DNY, 2002),

il

The c\f‘%vgrwer\{’ that all  of these teees do aot oadd wup o o
@o(‘ec‘\') bul  hould S}mp\y be viewed os oo colleckion of
teees;, moy contaln  mecit ot kelal befere o finder of Cact,
but 1t Vs unavalling ot the summoary  judgment stoge ™

Curcy ue Scott) 2ua F2d 443, 508-09 (6th Ce. 2001), Other couets hove

explained the "dockemine of chances" evideace showing recurtent jacidents
one. ('\0{ nene O\CC:AQ(\¥ ot CO:(\C\\AQ(\CQ‘ See) \/\/G_G'\'F\\Q\A TJ'\S‘ CO\ v Hck(‘(“:g)

134 £3d 608, 615 (4th Ciny 1998)) Uaited Stakes v. Yook, A%3 F2d 1343, 1350
(7th Cie, \qa1)

A goverament action need nok independently violoke ¥ne Constibu-
Lion Yo stake o clovm €for relaliodicn, Thoddeus=X v. Blodter, 175 F.3d
378, 386 (6th Cir 1339)(en bonc)) Mt, Health Tty Seb, b'is&; Bd. v. Doyal, 429
UG, 274, 283-84% (1a77), “[AIn act G ecetoliotion) need not be egregious 4o

be odverse. LaFountorn . \'\om(\y) T 34 auy, 48 (6t Cir, 20\3), Harrass—

~eat “mta\r\% be Ytolecokble Cor o Few c\o\ys ond :r\*c\ero\\o\y come) Coo

weoks on moaths Hultte v, Flacey, 437 VS, 678, 686-87 (19478), The

mete Meeot o€ hocen 16 5M€€\‘C§am\\y adverse, \,Joujt:son v. Cou\-)(e_o) A

F3d ok WHS Seott v, Churchil) 377 Fi3d 565, 571 (6th Cie, 2004),
Courts hove held vacious action as ac\verse) suchh a. seizure of

L€90~\ Ppo?@_p"’y OLhA crequtr\\' V\Qrassmen\" L\b\c\sof\ Vs ?O\\MQP) L\"og U\S. S'\j) S30

(1484)} Bell v. Tohnson, 308 F34 54, 604 (6th Cie, 2002), Legal mail intenfer-

ence. Salier v. Brooks, 343 F.34 868, 873-T4 (eth Cir. 2003)! ’P—o;f\(\\\—;\’—]—_y_l

Johnson,y 400 V.24 600, 604 ((:{\'\ C:r‘\ 198¢) . Det\y?(\g low “\o(‘omy access of

onotocopies. Nei v. Dooley, 372 F3d 1003, 1007 (8t Cie. 2004)} Thaddews =X v.

B‘lo\\'fe(‘) 15 F3d ot 3943 Gles v To&e_) Q017 F.Supp. W3S (SD.0nio, 1445),

Deﬁ‘l:”‘i o¢ Cor\"rc\m\mc\*\m‘] meals. Beckford v, ?°°¥‘*°“d°) 151 F.Supp.2d

zoq) 213 (N.DNLY, 2001), Trw\;GQc\ Sco m\«os\—‘\& Qr\v‘mor\men\' ond ée_m,\u\cj

-‘]S_



the benefits o€ o lawswt settlement. LaFountain v, Harey, Tl F34 ot

Q4. ?'\o\c:ng €alse. or molicious stotements \n prisonerts Ciles, Sucprenont

V. Q\:VO\S) 424 F.34 ot \“{‘) DOLﬂ\O\S v. Marino, 68% F‘S"‘??\ 395, 38Q-00

(D.N.T. 1482), Erectlag baeriers to timely Ciling geievonces, Davis v.
Goord, 320 F3d 346, 353 (2ad Cir, 2003),

Retaliation must be o substantial o~ motivalting Coctor benind the
ackion but need ack be the sole ceason. Reynolds v. Green, 184 F33 584,
595 (6t Cle, 1329), The \'\I\qu\\f‘y o whether oo AQQEAAN\\‘ wowld hove Ytoken

the same action obsent P\o\\m*‘\e(”s pro\"ec%aa conduckt mot whethes

thelr  wos  authority o oct, Thomas v Eby 481 F3d 434 442 (6w Cic,

2007)} Sucprenant v Rivas, 424 F3d ot 22} Toolaspashed v. Bureau of

Peisons, 286 F.3d S76, 58S (D.C.Cin, 20072),

b. Deliberate Tadiffecence.

Aa officer may act cetaliate vio deliberote manipulotion of an

ur\w\\*)(‘mtj proXy oany m™mofe "(\nor\ \)y A‘\f‘ec¥ O\C'Hons. S*o\u\o V. P."OC‘H:H\ Hosp,)

L2 UGS, ‘*’\‘\) uiq (20\1)‘) Walker . 3‘0\(\!\97(\) '7C13 F.3d ok ]OSS; AS“PPPQ(\D‘I\* v,

R?vas, “Wu Fad o 4. Su\per‘v\\SOf\S are \ladle €oc :nc\x\?\‘ma others o
w;@\ﬁdpoi& Ih “Q*O-\'\\a&(‘oh or SeH‘mg \u\ ma)dor\ oo c\'\o\:f\ o@ Qve\'\‘tS\

L_chou\r\\"o:\ﬁ VIR HOJ‘(‘\/s l-7\('9 \:\3& A\' “\L'\‘\, ,,Bu'\"’. [2Xa\ OCQICRO\\ wu‘H\ (A} o] o@?ic‘\o\\

athocily over ancther actor con also be lable Cor thot actor's.
conduct 1€ e \nduces thot actoe to vicloke o +hied po\f\lc_y% constita-
Honol clgnts, provided thok officiel possessed the cequisite intent; such

0% .f‘e,*o‘\‘\o\*om/v animus N Locey V. Mocicopa Cour\:\y) 643 F34d 846, A\6

(ath Ciw, 2012)(en banc), Privode pactes octing (n concert with State

ofCicials ace also \lable wader §1983 Memp\n\\e) Tean. Area Local, Amer,

Postal Workers Unmon e C\“Ey of V\QMPL\S) 26l F34 SqS;. qOS (G‘H‘\ a "ZOOL\)‘

..16..



Nor may officials wse olher prisonecs 1o cetollate . LaFountola v.

Raroy, 716 F3d ot 448; Riley v. Setth, 370 ESupp. 522, nl (ED Mich,

1483).

The Niath Ciecuid prlm\ned) " Gomez . Veraon, 255 F.3d 18,

1127 (@t~ Cle, 200V)%

“\here the re‘%g\:a‘kohy acts oce Yroceable to oo custom o
policy, however, Tt 15 wnnecessoty to demonstrate thal the
decision=-making official dicectly o¢<\§«e(‘€_d each oact corcied out
wnder s edict. ... Morcover, a polity-maker's pronouncement
thet he has not on will Aot d\sc‘nP\\me oF\?\\ce(\s "H\o&
retaliote agalast prisoner WHigants s sufficient evidence of o
policy of custom (o W . :

See also, Brock u. wmank, 315 F.3d 158, 165-66 (2ad Cir, 2003)} Becry v,

C:\'y of. De'}:f\ok\jt) 25 F.3d 'BL'IZ) 1354-55 (6in C:i\ 174) . A ?o\\\cy or custom

does not need bYe in wr‘\\'\‘\mg to QXCS":. K_A_\ ot 1345-%6. “The Count ogrees
wth Planntif€ thok this Scode of sllence’ omount  to dellberoke (adifCerence

within the defintion pr‘ov:ae,a \0\/ the quvé,me Court :r\ \:C\Pmef‘\\\ Skinner v,

Uphof€, Z34% FSupp.2d 1208, 1215 (D.wyo, 20072), See, Davis v, Delo, 15 F.3d

1388) 1395-97 (8th QCir. 1qq'7)(su9&rvkor conCecx\:n% repan’cs o€ misconduct and
tcode oe s\\&r\ce?). IITV\G\)\’ w‘«'\:ne.s;es Coudd (\o* \\Ae,(\*\\cy by aome  some ot

{\r\e Qu\\oo(‘d‘\r\o:‘ces whose Qc{'g s‘ne was C\!\o‘rge& w‘\"c\ﬁ o\ud:\f\of:\?.‘\r\c_! onr Cor\Aor\‘mgv

was reelevant) Hicks v. Frey, 332 F2d WSO, M57 (bt Cie. 1883). Tt wos

-

€ucther Weld v LaFountoun v, Hacry, Mo F2d ot A48 (c:'\a\’;or\ om‘\t)teé)l

” A\{hogg\\ defe.qclom’(ﬁ ace nct responsible For adverse actions that
they i:lo aot couse, ;Uney ore cesponsible foe “those consequences
thot inexteically  €ollow Ctheirl alleqed f‘e{-o\\'\oiom/ conduck L.V

As held by the Supreme Cow\{) PN Formee v, Brennqn) 51 us. 825,

843 ft.n, 8 (1aau)l

“LofEicer] would nok escape Lability € the evidence shows that
he merely cefused o veri€y u\r\c\ef‘\\/‘\f\g Cocts that he S‘)crong\y
suspects Lo be  true, or declined o conficen inference o

fsk  he  skeongly  suspects to  exist,®
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A' s\;kpe(‘vtgc(‘)s Kf\owle_c{ge_ \m [N kr&o\kc;c.mu(\ t\f\ ":\'\Q p(‘\ope(“ wof‘k:ngs 0@
o prison shows liability € he lgnoced his duty or deligated (1t to

the veery personnel causing the harm, Toyloe v, Michigon Dept of

Cocr,, 62 R34 T3, 81 (bth Cir 1995); Hill v Macshall, A62 F2d 1209, 1213
(eth Cir, 18392), Whle testimony thal ceports were seat to o wacden
Factually support he received and knew thelr Coﬂ‘\‘er\{’S‘) wo\r‘n:r\gs Crom
the prisoner himsel€ are ot cequiced to show kncwledge of  risk.

Woods . LQCureqx) 10 £34d 1215, 1223 etw C\\O‘ \CM’])\ T_r\cleecl\ the

Supreme Court Cunther ‘f\e'\d) " Facmer, at 243\

”[T.]'E‘ clces v\o{’ mc\*‘\e(‘ w\\e'H\QP ‘}:\(\Q P\\Sk comes F(‘om [ s:f\g\e
goucce or mulkiple Sources any more than 1t matters  whethee
o\ Pﬁ’:cf\e“ Coces excessive msk of ottack €oe reasons .
personal  to him or because all  prisoners In his  situation
Coce sach ek ™

c. RICO Claams,

Known as the cwil Racketeer T_r\C\\Aef\CQd ond Corm.«p% O(‘g(,\r\\‘zcﬂ(\\oﬂs

Act (RT.CO)) 18 U.5.C. § 1964 pec\mz'\s cloanms Yo be ‘omwﬁx{. Stote loww

"typ"\CO\\-\y Ae'\'eom\me,s W\r\e‘H’\e_r‘ (=N PL\P\':CUL\C\P :r\xter‘es% cxmouu\*g 'ko pf‘opef“l‘y,

_D:O\Z v, Go)ces} 420 F.2d 8C‘Y'7, 299-900 (Q-H—\ C“P- ZOOS)(Q“ \0°~"‘C), —):(\"Ter\Hom:\\

‘aterfecence with controct aad pnospecgve business relokionships using
wr\ong@u\ tmprisonmant ace RICO ‘Agueies 1_4_ ot 900, Courls wmust not
“confusel ] the mece loss of %meﬂ:ﬁmg of value (such é\s wouaes) with
noury Yo a propecty \ntecest (such o5 the Sght o earn wages)™ 1d,
o Fft.a. 1. wWhether the loss s leﬁa\ ertiflement to current
emp\»oymef\\' or prospec{"we Cutinre emp\éymer\‘l‘ 16 Vmmateciol. 1d. &t

q00-01} Gueccero v, Gakes, 442 F.34 697, 107 (4th Cir, 2006), "There s

G\tml\\ow\y no Coom th H\e S‘\io:kukscof\\/ \angu\cxga Fot‘ on aéa:‘\\‘:o?\a\)

O\Movp\\ous f\equ:reme"\f {\ﬂcx’t) for an \m:)uf‘y to \:Q to business o

‘1'8"



Ppope_o{\/) the bousiness on propecty have been the “dicect tomge%“ ot

the predicake octs Diaz v. Goktes, 420 F3d at 01 (c\\’r?ma) Holmes v,

Sec. Lavestor Prot. Corp., 503 LS, 255, 265-¢8 (‘qc"?—)B\ R1CC opplies to

loow enfoccement o\qe_r\c‘ne_s, _l_c\_ ot A05-06 (COI\C\API"\\('\LJ op‘n‘on}. RICQ
-\\nc\u\c!es e_*/;'\:oo“o(\s'.) Co\)\aeﬁ\/) o\(\é s;m\n\c\(" Qec\er'cx\ o g{o\\& Lcwu Cf‘:ﬂ'\Q'i “Ec

go\‘\r\ Some_*\'\‘\r\g of value. Schewdler v, Not\ O"g\ Foo Women, T.f\C\) 537 U.§,

393 409-10 (zo03), Unlow Cully forcing o prisoner to suerrender Federol
cloums AQP\":\/QS ham of o valued propet‘\“y \eteresk, g_—ee_) Lewns v. Casey,

518 U.S, 343 353 Fln. 3 (1936). Retaliotion ¢ o Corm of extortion, See,

Crowford=El v, Beilton, 523 U, 574, 588 €, 10 (1948),

d. Renabilltation Act and ADA C\o\\\ms\

UT\'\Q. ‘)\0:\\’\ \an%uo\ge_ OG )C\ﬂe. ADA AQMO(\S‘\'(‘CL\'Qg ‘H(\OA‘ 'k\'\e
stodute wos designed do ensure thok disabled persons are neither dened
access Yo, nor the benefiks of services based on ther disability ™

Al V. G’oor‘a) 405 F\SU\PP-ZA Zés) 280 (S\D\N.\(. ZOOS)‘SQQ_ C\\SO) RON\AOIP\’\ v,

Redgers, 170 F3d 850, 852 (4th Cie 1247

" The pw?sor\ \ow \:\>r‘od‘y ) GO(‘ Qxckmp\ej _‘is -~ Sef‘v:ce (c\r\c’ 'H’\Q use of

& on O\C:l’}v;“:y>\\‘\‘\ Per\f\éy\vo\ﬁ:O\ Dep't of Corr. v. Yeskey, 524 U5, 200, M (\aas),

“IMlentol health secvices and other ochivities o services
wandertoken by low enforcement and provided by correctional
(:O\C\\\\\’\':Q_S 'to 'U’\OSQ_ (ncarce(‘o\{eo{ e ‘genv'\ce_s) progfams, of
activities of oo public er\‘\"ﬁ;\/ within  the Mean{na of the ADAY

Lee . C;'{y o€ Log Ar\qe\QQ) 250 F?st 6(;8) 31 (ath Cﬁ\\" 200]). See C\\SO)

Tucker v, Tennessee, 533 R34 526, 532 (bth Cip, 2008); McNally v,

Pelson Healll Secvs., 46 FSupp.2d ‘—iq) 58 (d.Me. 1‘?‘(‘?)(9(‘&9("“9“0(\

. ]
Meaicoi\\of\ =N Serv:ce)_

7 Plonntiffs who allegqe  violotions wader the ADA, the FHA, and

..|q-



Hhe Renabilitotion Act Moy pf‘oCéed wndee any o all of three

theores ! dis arakte treakment, dispacote jmpact, and Foilure to
P ) P )

AN Y

moke reosonable accommodotions.

Rea\l ECO(\\ CD\"Y\M. V. C:%y o?

Middleton, 294 F3d 35,48 (2nd Cir, 2002)(eiting, Smith & Lee Assocs.,
Tnc, v, C:{y of Tay{or) 102 E3d 73\) 730 (6w Cie, 'qué))\ 9&_)

Tennessee v, Lane, 541 UG, 509, 532 (2004),

| To allege misconduct that ndependeatly violated both Title 11
of the ADA aod the Fourteenth Amendment H 15 suf@lcient thot o
peisoner was treoked diffeceatly than similocly situated prisonens on
pisonens unth fewer, or less secious disabilities with no raticnal

basis (,mc\Qf‘ly;ng the 0\\\6\00&\05’(& ":Peo\‘\‘meﬂjt. M:f\gus vV Buef\e,r\) 5N Foad

HT4, 483 (6th Qir. 2010)(eiting, U5, v. Georgia, S46 UG, 151, 159 (2006),

Equu:\\ pr*c*'ec‘ﬁoﬁ Movy \32 \oﬁough{’ oS5 o, (.(c\o$$ o@ cme_\\\ VH\\\qge_ o@

Willowbrook v. Olech, 528 US, 562, 564 (2000), “Tateational discrimi-

notion fcan be :AGQPPQA_ Crom o defendantds delibecole \\r\@\:ggever\ce
to the stroag likelihood that pussuit of \ts questionable policies
i\ _\:\Le\y result :r\ o v:o\c&‘\or\ of Gede'ﬁc\\\y p(‘O'¥eC*Q3 “‘q\'\'\:s.\\\

Tonay v. Boles, W00 FSupp.2d 1027, 1047 (E.D,Mich, 2005)(c\tation

omitted). v'\‘\f\e (\Q'\'&\\\o\‘\tot‘y provok\\ma o Pr\isoner\l to \Ar\cw:r\cj\y' aggf‘evc\fe
his mentol disability with latent to discipline 15 discrieination, See,

’S\.&PPf‘QﬂD\r\{‘ v Rﬁ\/o\s) REAL F\'Scl 5) 4 (A\s{_ C;r\\ 2005)\ /(Umsu@{- .\SO\Q'HOT\)

we ‘old, N properly regacded as discriminotion based on drisability ™

Olmstead vi L.Ci ex rel Zimeing, 527 0.5, 581, 597 (194a),

Under the ADA, A\sab\\\{y need only be 7o S]qn‘@?‘co«x* Cockor”

behind the ci?SCP)MIﬂa)t?cn) but the Rehabilitation Act requires Wt 1o be

the scle reoson. Reg'l Ecen., Comm, v. CH‘y of Mid&'e‘kom) 294 F3d ok
uq, . v

-Zo_



Ths \ssue IS :ne),(‘\:f‘t\co\\o\y intertwined with the Lok issue of
this Petition. The distcict couect and Couct of Appeolg ho;ve
misconstrued the correct legal standands €or Pehitiones to state
claims wpon whieh relie€ con be granted. This issue alse involues
legal standoeds this Count needs ‘o wisit of great Yeportance %o
prisoner Litigation aad civil Litigation,

The lower courts based dlsemissol Cor €ollure Yo stole a cleum
upan disbelied thok o pacacmilitory organization could be so united in
COFP\AP{‘to(\ Jc\no)\- NUMRTOWUS QMP\O\/QQS wou\l& PC\r\\"\\cIPo\{e ;f\ vaci\ous
cOnsp\\(‘o\C:es te retaliate qgo\:ﬁsjt marked Crequ\er\)c prisonen U'Hgo\r\\*ﬁ\
Twis should aot seem 50 strange given hundreds of case laws of
ofCicers O\C*\\ng :(\ r‘e_\‘o\\(o:\:or‘y conce“\‘) Ccede of S\\\eﬂC€\ o\f\cl go\‘\\uf*e
to pr\o’tec%) and supervisors’ deliberate ndif€erence 1o officer wigcon-

duck, "[Tle dismiss [the o\\\egoxlc{or\s] asprzvo\Ous without any

Cactual developmenkt s Yo c\\\srego\rd the o\ge~o\d :neicj\r\% that Moy

D\\\QQ‘;O\*:OhS M\wg\(\:\‘ \oe.‘%-h‘cmge) \3&.&'& ‘kr‘ua; Qo(“ %rw\l(\\ \\5 o\\wc\ys
strange, Strangen thon Clcklon " Deaton v, Necnandez ) 504 U.S, ot 33,
(emphasis added),

By disregacding Circumstantiol evidence and disbelleving the
relevance of well-pleaded facts, the lower coucts \\mpc‘openly deew
inferences against Peti\tloner on his Cor\gpi\r‘o\cy and cetaliotion
theorles swmply by removing the causal connection and s%n:pp!\ng the
claims  down Yo isolated incideats of wisconduck by \mc\e?er\clen{
employees, lqck:ng motive and not cising to Cederal violatons, The
disteiet count olso m:sre.pf\eeen\:ecl Cocts and nypected Cocts of s

own bellel not in the cecond. This olso 1% \mpecmissible |

This Count has continually impressed upen the Andecson v.

-2\~



Liberty Lobby, Tac., standacd a prisonec and other cases.

477 U, at 2550 See, Tolan v Cotkon, __ US, ok __, 124 S.Ct. ot
1866. Tastead of disbelleving the teulh of Petitioner’s Cacts
({\«oug\r\ such was \\mp\:eé;\)) \'\owEVQP) the disteitel court subverted
Supreme Courk cases by d§s\oe\tev:ﬁg the celevance of Facts, 1€
Cocts can be rendered aot relevant, they can be discocded as not
protected by the Anderson standord. With criticol €acts  dismissed
as not celevant —cursory ceview of pc\SOHQn conspiracy and cetollation
cloims being {E@P)dr\g—"{\'\e \)\uaqe 15 no longer bound to deaw any
(nfecences \n PlalntiCEYs Favor when culing o Carlure to stoke a claim,

Twis g pom%\cu\\om\\/ dongerous  Judicia) "QCKSOﬂ:r\a " prisoner
cases, since 'H'\e_y are c\\\So\o\uo\r\’h&chl ky harsh PLRA Scoeer\:ncj procedares
and ace w;uo\\\\, (:orcgé to pnoceeA pre se,

Q\mce As\r\coopk V. Tq\ba\) s\,up(‘o\) {\ﬁ\xs COUU“\ \\o& P\'o\cecl o

ke.o\vy \:)urcler\ on pte:u:“na Coné\ﬁfo&y cxno\ PQ‘\’O\UQ‘P\DG clo\\\ms > seem l\f\g {‘o
\’\o\vé 6VQPPL~\QA Crawford—El v, 3“\\**0‘\) Supfo,y sub silentio by not
setting Cocth evideatiacy standards which could support in€ecence  of

MO')t\\ve o ‘\(‘\qu\{ S\"\ow;ﬂg P\qu\g'\\o‘;\'\{\/, I{ has \ae_m\ LQQ{" 'Eo 3C\f\Q

>

Counts of Appeals o \mcm\s‘?s)cer\ﬂy hold which facts are plausible on
claims \nvolving o sublective state oé mind ! conspicacy, cetaliation,
or deliberote \ndiffecence, Ashcroft has been used as o roadblock
to the very discovery that © \kely to produce supporting Focts,

. As the dlssent o Asheroft noted, the madority Failed o
acknowledge "the~totality —of-the ~circumstances" standacd applicable
to consplracy ond cekollaklon claims. The Sith Clecuk and obthers

hold this stendord, Sce, Holzemer S City o€ Memphis, 621 F3d ok

51935 Block v, Loane, 22 F3d ot 1H00. However, in Peditionerds case,

..22‘_



the lower coucks viewed each incideat 1n 1solakion  and deemed
similac incidents o€ miscenduckt \rrelevont to hold that defendonks
octed ‘mdepené&n\'\y or were not involved, |

The lower coucts also €alled to accept uaiversal holdings that
gor\sp‘ioo\cy and Pekg\\\o&lof\ motives are vecy difflewlt to plead with
direct evidence, and, ‘E\r\eoaCor\e, cvecumstantial evidence oy QCCep{ab\y
be the only means of proving such clawms, Ta pacticulan, prsoners
howve 9vr\eo&er~ disadvantage a o\\\eg\mq dicect or concrete Cacts of

Cor\sp\\(‘ac\:gg) which ore gecret by nature Holey v, DOPM\\(‘E) gus £.2d

ot 490, The Supreme Court Cormolly had disapproved of o heightened

p\eo\&:r\q G‘%o\ﬁclod‘cl \m p(“\SD\'\QF Pe}ta\‘\o}c:or\ cases, C(‘o\wCof‘c\—El v, Bﬁ\fjcom)
523 U.5, ot 595,

Moceaver, "Eoch conspiroton need not have Wnown oll of the
detoils of the "\\\eqo\ elan or o)l of the .po\o\‘\c‘\pcm{s invelved (oo W
Rooks v, WHooks, 771 F.2d at A43-Ud | The lower courls erced by

cequiring Petitioner Yo demonstrale all of numerous alleged conspira-
tors knew every detall of the illegal plan and all other pacticipants
involved . Twis s impossible since ConGp:rac:QS) especially larger o;\es)
are never so thoroughly comeminicated. Tndeed; Wis so-called “global
conspiracy theory™ alternatively alleged several smaller conspitacies,
Rejecting the infecence thol most of the alleged conspicotors lacked
motive because they were not named \a any 0f Wis peion lawsuits
s erroneous Cor twe reasons, First, "o S\r\ow\\ma that the alleged
conspirators have committed acts that ‘ace walikely to have been
undertoken without an o\goeemer\{) Moy allow o u‘u(‘y to infer >J(he

ex\stence of o cDr\sp\racy.\\ Mendoc\no Eaviconment Cte, .

Mer\doc\\no Cou(\b) 193 F2d ot 1301,

_23_



Second, it 15 not irrakional te allege thalt pocamilitary MD.0.C,

hows engoged oo broad CO\'\SP}(\O\C\/_ Tn Peery w. Mc(}\mnlg) 209 F.3d

Sa7, 606 (6tw Cie, 2000} o Cormer MD.0.C. heariag officer sued and
blew the whistle on MD,0.C0s secret policy Yo corruptly violate prisonen
due. process v:cj\n{*s. —T\’\Q“é acre éoﬂqequer\ces Cor comrodes who resigt
the corrupt ch\r\:nahy) and  that \neo\olim_), ofClcer was Cired.
Petitioner did allege o scheme to promote the most loyally concupt
of€iciols to Wigher positions. And the MDO.C. tndemnifies s employees
and the Attorney Geacral gives them Eree counsel—oust \ike the mob,
Closed=door paramilitacy orgonizations ace actoriously uaified and
suboeck Yo C.c(‘(*uq)\- policies,

However, except for Daalel Heyns, all the alleged conspicators are
ot the notorious Toma Correctionnl Facility, Petitioner alleged that this
one facility Was o long history of corcuption and olbuse of prisoners |
that 1n 2014/2015 federal ageats conducted an \\r\veg%\.go&:or\ thak
ré9u\{~ed \n the celirement of Vefendant Norwood and transfer o
Defendant Huss —bvoth were depuly wardens—and many corrections
of€\cers, Federal agents do not kick n the prison doors puithoud
probable cause, 1t was not Defendant Warden Smith’s Clast time
under 1avestigollon, And t con be \nferred thot some authorilty ieted
to breok up Yhe corruption, |

Tndeed, Petitionen also olleged that ™M.D,0.C, employees have
doily access Yo communicdte by statewide computer web sites and
e-mail, including electrome §iles. To support thot such systems were
used to mark N as o \\tigaton, he quoted entrles in his MD.0.C,
electronic medical Cille by Defendonks Apal and DTr, VYee cn‘\Hs?z?r\g s

l\\)t}go‘%:or\ O\C"\‘\\v‘\)fk\eg dQS?\l*Q {\’\Q% pO\‘\C\/ p(‘o\'\‘\\o\\¥5 \kﬁgptqa recbpds on

.‘2_l+ -~



y . \ (U N
prisoner L\Jt\\qo\%\on activities, T\ﬂ\\s \\g similar 1o B\_u\“\:o(\

Dor\o\/c\q) 210 F\Supp\gcl ot 215\

V.

“Othe~ evidence suggests that Stowe
Plaiati€6s  prior  protected activities, suggesting cetaliotory
onimus, For Q){ouv\p\e,) Plonnhi €€ OMQQQC‘ that S’towe) u(\pf‘ompfecl)
cequested to see o copy of the settlement, an  Sthecwise
confideatiol document (.. Such settlements ore moade confiden-
tial Cor the very purpose of minimizing any potental  Coe
retaliation, becouse o cequest to See one could be viewed
as evidence of an mproper concecn with prior protected

o\cﬁv?{y. W

wos concecned with

Suc e-mails and compu}céﬁ Eles aece carely celeased to prisonens,
buk he quoted 1llicit documentation and olleged the ™MD.OC, macks
other Crequent Whigators to justify at least some o\\\Qcc;vet\y‘

Several ligh-ranking present defendont were previously sued by
Petitioner!l Dantel Heyns (Pirecton), Willie Smith (Warden)) Noannette
Nocwood (deputy warden)) Erlca Huss (deputy warden)) Kevia Woods
(cap":o\\ny, C\w\\S“Eop\weP K:ng U:eu&er\o\nﬂ’; Dennis Grandy (Gﬁf‘geaf\'\f)‘ It s

more  effective when \\\\gh—ro«\k;r\g ofCicvals *o issme. broad r‘e_JtaL\\‘uLJtcmy

mo«\c\o&QG N

T.r\ Cac\’) \—\Q\/ns) C,vrv\\\*\\) o«\c\ NOPWOO& werte da€gndan{§ ;r\

Annobel v. Coacuso, et al,, 1n which Petitioner

won a. Koshes meals

settlement and o small sum o6 money. He alleged thok the Wosher

meals were o diwcect {*o\rge‘\‘ o€ retaliatory \\o\rq\sgmer\{:. See,

LaFountoin vi Harny, 716 F34 ot qus-4q.

The dockttine o€ chances ond othen ewvidence '{\/\oi\; s
Wtigation achivites were \ikewlse direct targets shaws o brooadec
conspiracy, It 15 ao coracrdence thal lowbooks, the Coruso Ciles,
all documents regarding incidents ot the €acility, and his legol nokes
wenre se\eche\y stolen but nat other legal propecty. It ook

Sl\can?F\‘co\n{* time 1o locate some of those tems. Tt exkends to
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denled phokocopies and lows Worary, numersus iacidents of
l‘r\ccm}ﬁg/Ou'Ego:r\g \ega\ MQ;\ \\(\{‘QP(:QPQACQ} :mped:r\g qr*:evo\nces)
statements Cof\cierv\r\:rxg access to the CO\,U\*S) and §mp€r‘v:so(‘y
of€lcials) habit of denying complonnts and Ccﬂdo»‘\tﬁg suc\ misconduct,
Defeadant Heyns also implimented polictes Yo reduce legal access,
Pe'u*;oﬁef\ was f\O{' r‘equ\:(‘ec\ ‘i:o be o\\ole {o NnamMme. ever‘y person
iwvolved  1n ‘E\'\e conspitocy on quote their secrel communicalMons, Pelon
bkf\S'\ACCQSSCu\ su‘\\-s does r\o¥ mean ‘Hﬂe A:SCOVQ(‘Y of aew @ac¥$ ole

Eclvoleus, Htx\ty v, Do(‘m\\ole) 245 F2d ot way, Comspx\rac;es often evist

For years before enowgh new evideace comes to \13\\“( Yo support the
inference, Similarly, repeat \ncldents of misconduct| theugh not constitu-
{:or\c\\ V\\ola\‘:ons o\\one) Moy \oe used o& evidence of cor\sp:f‘d{om\o\\ o

PQ{Q\I‘O‘{Of\y motive . See, Benison v, Ross, 7¢S F3d ol 661} Mendocino

Eavicoament Ce; . Meadcerne County, 193 F3d ot 1302-03, CfE., Fed. R,

Evid, Wob(b), The districk coucrt erred to hold thol verbol “oross—
ment of o celigicus ﬁc.\’_u\(‘t did aot show o pattecn of Pe:}o\\\\o&or\y
animus  aimed ot on odtack on the benefits of the Wosher meo)
settlement. The doctrine of choances supporks thol repeat incidents
of legal moail interfecence was not coincidentol, That certaln
prisoners lacked motive of thele ocwn and of€lcials gno\r\*eo\ them
immuaity  ond  olse bypassed secucty cequlations or policy o assist
them supports the prisoners were acting under orders and in
concert with  of€icials,

The Courls of Appeals also inconsistently decide whal is o
sufflciently adverse action and whether “the~totolity~of-the-
circumstances” standard applies 1o a semes of cetaliokory motivoded

actions. Twig Couck aceds an adverse ackion test. F\\rs%) an act
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of rg{o\\:o\\':oa need act be e‘greqt‘ouS to be odverse :s ConSk’ten&

wc‘“H/\ 'E\nt person OF o(\d\‘r\o\(‘\/ F\\hml\Q§§ 5‘1’&1’\(;{0\"&‘ Lo\Four\ﬁg\:r\ AV

Howery, T F3d ot A48, But 1 does not properly count Cor \\.\3\/\
stress and :n”\‘\mtéo\%:ng ;‘\mo&:ms) such as pmisen, The mere theeat

of horm 1 advense, Waktison v, Co\r\%eh) 668 F.3d ot W4, AW oacts

o(: OQ{*O\\:O\‘\\\O"\ mu&‘\’ be we:ghed {'ong\'\at‘ ou\o\ no'k .l\(\AQv;deOx\-\y\ '5_Qg.,
Hultte oo F:n'ﬁeyj 437 Us, ot 686-%7

Alkernatively, Pelibloner olleged o theory of  deliberate
indi€ference by o policy or custom that coadones and eaccurages
of€iciols to retaliate and eagage 1n other misconduct ot the
focility, Such clawms require knowledge of sk but nob o
Q\chl\(‘lg of \mpfoper cotive. Neither does (bt require knowledge
that Pediticner was specifically ok sk on by which specitic
defendants, Defeadants need not have directly ordered eoch ack
o€ miscenduck cacried oul under their edick, Gomez vi. Vecnon

)
255 F.3d ot 1M18, Petitigner §M€€:C?Qﬁ'\f\y alleged many €acts that

there wos \oﬂgsjccmcl‘mg corcuption at the Qac‘\\;"ty and defendants
Knew obout 1t but éhosg not to act upon  that vnCormation.

On Pelitioner’s RICO c.\o\\\m) the district cournt clited AuMerous
ur\pu\ol\‘s?\ed coses to cule 1t :mpossl\‘ole Cor ony poisone&‘ to stoake o
RICO claim, However, a Niath Ciccuik en banc cose and anothen

cose Wold othecwise, Diaz w. Ga{eg) W20 F33d 847 (Atw Cir, 2005)(en

baac)y Guercero  v. Gates, U4z F.3d 637 (Ath Cic, 2006). There s a

lock o€ Supreme Court and pub\;;keo\ Counts of Appeols cases on
prisonenr civil RICO  clowms, Nonetheless, celying on  Ninth Circurt
coses, ne stated o vioble RICO clonm.

The diskeict courk dishonestly held that he alleged he was
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'iru«\r\\\hq =N po\(‘o\\.eqo;\ bus}ness wnside p(‘\\SO\’\) c‘f\o.oc)\r\é pp\gongpg Qo‘.\
Gerv:c%) and thok Wi legal books were pond by prisoner clieats,

) Wyt L N
M.iD.0.C, policy indeed pronibits prisoners Crom running o business.

H owever

, he a\\eqed thal the P(‘opgplty ond \eqq\ ‘Et‘o\‘\r\k\r\cj was wavesk-

ed €or prepacing o paralegal coreer/business for post-relense Crom
prepacing o p 9 P

prison. He never olleged charging other prisoners for secvices, and
there 15 mo evidence to suppert Yhe ocbitcary conclusion thok the
books were not \eg‘\{‘\mo&e‘\\/ pucchased by €riends and Comily pecr
M.0.C. Po\ic%

PaXitioner a\\egeé theee RICO \m}w\esi (V) actual oe consteuckive
less of prope;\{'y‘) (2) loss o0f the Kosher meoals settlement benefits | and
:r\\;uu‘y Yo s prospective parolegol career/business by loss of tralaing
opportunities, capitol assets, and access to the courts. The property
need not celate to the business nor does it matter whether the
business oc employment ¢ actual o prospective, He also alleged
ingury to Federal elaims which 1s the loss of o valued \nkerest,

See, Lewsis v, Cc\%&y) 518 U.S. ob 393 t.n. 3. T\’\qu\‘\ the ()Ooper\ky

)

of business need not be the direct targek of the  underlying
predicate action but can be so,

The olleged underlying violations were acts of extortion,
assault and battery, inktentionol \nference with controck and{oc
business relationships. Retoliation by notuce s extortion,

Crowbord=El v, Britkon, S23 UGS, ot 583 (i, 10,

)

Ta oany G_VQr\‘\') even € o RICO clawwm 15 novel \a \:g\f\\‘ ok
ex;s{':r\g \aw) \t may nonetheless stole o claim,
RICO 15 o powenful incentive agoinst indemaifled  prison

LRRN \ N
officials  who engoge W\ 0030‘1\:1&& ca{q\\a{opy CON‘U\PHOA‘
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Fee Pelitioner’s Renabilitation Act and ADA claims he
alleged: (1) that Daniel Heyns hod o policy to discciminately reduce
meatal heolth secvices oand warehouse meatally W peisoners 1n
segregation units) (2) thot mentolly W prisonens spend more Yime 1n
segregation that lesser disabled priscners whoe moy use the
computerize legal reseacch  the law \‘\\orary‘) and, (3) thot he wos
denated the benefils o€ medicotion and wmentol health secuvices
cetaliation €or pelor lawsuits, |

The lower counts held Yhok Nos. 1 &3 did ot Su\Q@chenlt\y
allege discrimination based on disobility. Dantel Heyns budget-
cutting policies and crack down on mentally I\ erlsoners were
applanded without :r\qux\\(\y while the latter retaliotory anitmus
behind denying Petitloner psychotropic medicotions was aot even
considered discriminaction,

The \lower courts also Faled Yo acknowledge Petitiones’s
altecnote theories of o\:spm\o:\:& impock ond Fallure Yo make
reasonable accommodotions for seqreqgaited computerized legal
ceseonch, Contrary Yo the culings below that he oaly complained
of resirmichions on law \lbrary services, he alleged peimacily  that
tais was the cesult of being denled medicobion benefits and
secvices,

Petitioner and other menally W prisoners oace now segregated
in START Now progrom amtts but shl are ot ceasonably
occommodoted with the same compu{\‘ecﬁzeo\ \egal reseocch  owvonlable

to \esse~ 0n non-disabled peisoners,

-lq...



CONCLUSTON:
The pe‘,:\{:oﬂ Cor o wmit of CQP*:OPQP‘\ should be qr‘on\-gd‘

Respecttully subomitted,

20l S (s AT

Robert Annabel, 11, #4423y

Doke! June 1, 2018
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