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“Appendix A
COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, ss. ' ‘ SUPREME JUDICIAL COURT
FOR SUFFOLK COUNTY
No. S8J-2018-0101
HAMPDEN SUPERIOR COURT
No. 9979CR1813
" COMMONWEALTH
vs.

PETER CRUZ

MEMORANDUM OF DECISION AND ORDER ON DEFENDANT'S PETITION FOR
LEAVE TO APPEAL UNDER G. L. c. 278, § 33E

The defendant was indicted for being an accessory before

the fact to murder, in violation of G. L. c. 274, § 2, and for

being an accessory before the fact to armed robbery while

masked, in violation of that same statute, and, following a jury

‘trial in 2001, was found guilty of both offenses. Having been

convicted of fglonyqurder as an accessory befdre the fact to an
armed rdbbery while masked, his conviction of accessory before
was a lesser—included offense of the.felony—murder. His felony;
murder conviction was affirmed by the Supreme Judicial Court in
2004, which concluded that "[tlhe defendant's presenée at the
murder scene was not a fact necessary‘to_his'conviction," and
that "[tlhe jury ob&iéusly believed the Commonwealth{s evidence

establishing that the defendant masterminded the plan to rob
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[the victim] that led to the final shooting." Commonwealth v.

Cruz, 442 Mass. 299, 312 (2004). The court concluded that he

was entitled to plenary‘review under the standafd set forth in
G. L. c¢c. 278, § 33E, but determined-that'"there'is ﬁo grOund on
which to order a new trial or to reduce the level of his guiltc."
Ig.

The defendant filed a motion for a néw triai in November,
2011; however, the record before me fails.to reflect whether a
ruling was made on this motion. In Januafy, 2018, the defendant

moved for a required finding Qf not guilty, pursuant to Mass. R.

Crim. P. 25 (b) (2), arguing, in essence, that the evidence did

- not support a finding beyond a reasonable doubt that he had the

intent required to prove any of the three prongs of malice. The
motion judée (who was also the trial judge) dénied the motion
for a requirea findinglof not guilty. l

The defendan# now petitions for leave to appeal the denial
of that motion to the full court under ﬁhe-gatekeeper proviéion
of G. L. ¢. 278, § 33E. I conclude that the defendant has
failed to raise a "new and substantial" question justifying
further review, and therefore dénynleaVe to appeal to the full
court. See G. L. c. 278, § 33E ("no appeal shall lie
unless . . . it presents a new and substantial question which
ought to be determined by the full court") .

Discussion. 1. "New and substantial." Under G. L. c.

278, § 33E, a defendant whose conviction of murder in the first
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degrée'has been affirmed by this court after the plenary review
afforded in § 33E, may appeal the denial of a postcbhviction

motion only where the defendant presents "a 'new and

fsubstantial' issue that this court could not have considered in

the course of plenary review." Commonwealth v. Gunter, 459

Mass. 480, 487 (2011),» cert. denied, 565 U.S. 868 (2011). ™"The
statute's 'new and substantial' test does not contemplate
revisiting the decision in a [murder in the first degree] appeal

merely to reconsider issues that were decided in the direct

appéal, which the defendant claims were incorrectly decided, or

to entertain arguments and theories that could have been, but

- were not, previously raised by the defendant." Id. at 490.

An issue is "new" within the meéning of § 33E, where it was
not raised at trial or on direct review, was not argued or
addressed on appeal, and reasonébly coﬁld not have been
addfessed because the evidence on which it was based‘was not in
the record or the applicable law was ﬁot sufficienﬁly‘develéped
aﬁ the time éf trial or direct apbeal. Id. ét 487-488, and
cases cited. An issue is "substantial® if it is "é meritorious
issue in the sense of being worthy of consideration by an '
appellate court." Id. at 487;.

The defendant's motion presents‘neither a new nor a
substantial‘issue. The issue is not new because the full couft
in his direct appeal undéfstood thét he was convicted only of
felony-murder, with the underlying ﬁelony being accessory before
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the fact to armed robbery while masked. See Cruz, 442 Mass. at.

"300. The issue is not substantial because, at the time of

trial,.thé only intent required. for felony-murder was the intent
to commit the underlying felony (here, accessory before the fact

to armed robbery while masked), and the court concluded -that

- there was abundant evidence to suppbrt the jury's finding that

he "masterminded the plan" to commit the robbery that ultimately

. led to the victim's killing. See id. at 312. See also

Commonwealth v. Brown, 477 Mass. 805, 812 (2018) ("To convict

the defendant of felony-murder on a theory of accomplice
liability, the_Commonweal;h was required to prove beyond a
reésonable doubt that the defendant knowingly participated in
the commission Qf one of the underlying felonies, alone or with
others, Qith the inﬁent required for that offense"). Our
narrowing of the felony-murder rule to require proof of one of
the threelpronés of malice applies prospecti&ely -- that is,
only to féloﬁy-murder cases that commeﬁce after the date of ouf
decision in Brown -- and thereforé would have no application to
the defendant's conviction. See. id. aﬁ 834 (Géﬁts, c.J.,
concurring).

Conclusion For the reasons stated‘aboﬁe it is ORDERED

that the defendant's petition for leave to appeal is DENIED.

Lty 4 e

Ralpﬁ D. Gants
Chief Justiqe

Entered: April 13, 2018
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COMMONWEALTH
V.

PETER CRUZ

_ ORDER

This matter came before the Court, Gants, C.J., on the defendant's request for rehearing
of the April 13, 2018 order denyihg his petition for leave to appeal under G.L. c. 278, § 33E.
Treating the filing as a motion for reconsideration, and upon consideration thereof, it is

ORDERED that the request be, and the same hereby is, DENIED.

> Court, (Gants, C,J.) ny

Dated: May 1', 2018




*' Additional material
from this filing is
available in the

Clerk’s Office. .



