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QUESTION(S) PRESENTED

I. . Did‘Thé Sévénth'Circﬁithourt §f Appeals error in holding
that attempted mundéf in Illino%s.ié cafago:i&ally a violent
crime under 18 U.S.C. §924(e), without considering Mathis v.
United States, 136 S.Ct. 2243 (2016)2 |

II. Did the Seventh Circuilt error infgraﬁtingvaCHAEL HILL

authorization under 28 U.S.C. §§2244(b), 2255(h) to file
a second or successive 2255 motion in ‘the district court T

where HILL”S <claim was based on a '"statutory interpretation"

that cannot be brought in a second or sutcessive 2255 motion ?
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INTHE =
SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[X] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix _C____to

the petition and is’
» OF,

[ ] reported at
[ ] has been designated for publication but is not yet reported; or,

K1]is unpubhshed

The opinion of the United States district court appears at Appendix _G_ to.

the petition and is
;.or,

[ ] reported at
[ ] has been designated for pubhcatlon but is not yet reported or,

[X] is unpubhshed

[ ] For cases from state courts:
The opinion of the highest state court to revie_v(r the merits appears at -
Appendix to the petition and is

[ ] reported at :
[ ] has been designated for publication but is not yet reported; or,

[ ] is unpublished.

; Or,

court

The opinion of the

appears at Appendix to the petition and is

y O,

[ ] reported at
[] has been designated for publication but i 1s not yet reported or,

[ ] is unpublished.



JURISDICTION

[] For cases from fede‘ral courts:

' The date on which the United States Court of Appeals decided my case
was April 30 2018

[ ] No petition for rehearing was timely filed in my case.

[X] A timely petitioh for rehearing was denied by the United States Court of
Appeals on the following date: _June 13, 2018 , and a copy of the
order denying reheggipg appears at Appendix __A .

[ ] An extenéi%n of time to file the petition for a writ of certiorari was granted
to and including : _ (date) on ‘ (date)
in Application No. __A_- ’ ,

~The jurisdiction of this Court is invoked uhder 28 U.S.C. § 1254(1).

TI1 For cases from state courts:

The date on which the hlghest state court decided my case was
A copy of that decision appears at Appendix '

L ] A timely petition for rehearing was thereafter denied on the following date: .
,and a copy of the order denying rehearlng

- appears at Appendix

[] An extension of tinie to‘_'?iil'{le the petition for a writ of certiorari Wasl granted
- to and including _;_’{' _ (date) on (date) in
Application No. ___A ‘

The jurisdiction of this Court is invoked under 28 U.S. C. § 1257(a).




CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

FiFth-Amendment: - No person shall..... be deprived of life-

Title 28 U.S.C..§2255 |
‘Title 18 U.S.C. §924(e)(2)(B)(4i)
Tllinois Attempted Murder 720 ILCS 5/8-4)a)

Illinois First Degree Murder 720 ILCS 5/9-1

liberty, or property, without due process.



STATEMENT OF THE CASE

On March 7, 2013, The Petitioner Mario Zuniga was sentenced
—t@'188 months imprisonment following his conviction on one count
of being a felon in possession of a firearm in violation of 18
U.s.cC. §922(g) and 924(e)(1) Apmed Career Criminal Act (ACCA),
and one count of possession of a controlled substance in violation
of 21 U.S.C. § 844(a), in Case No. 11-CR-156, Northern District
of Illinois, Eastern Division. In sentencing Zuniga as an Armed
Career Criminal the court determined that Zuniga's .prior conviction
for Illinois Attempted Murder, 720 ILCS 5/8-4(a) qualified as a |
predicate offense uﬁder §924(e) (1) (AccCA).

Zuniga appealed his sentence and the S&venth Circuit Court
of Appeals affirmed_(Uﬁited States v. Zuniga, Appeal No. 13-1557).
Zuniga petitioned the Supreme Court for a writ of certiorari. The
petition was denied on January 12? 2015. (Zuniga v. United States,
135 s.ct. 1018 (2015). |

On October 19, 2015, Zuniga filed a motion under 18 U.S.C.
§2255. Zuniga raised two issues in his 2255 motion (i) that his
trial eounsel was ineffective for failing to interview and call
witnesses whois testimony would have been heipful to the defense,
and (2) under Johnson v. United States, 135 S.Ct. 2551 (2015),
Zunigaﬂé 1996 Iliinois attempted murder does not qualify as a
predicate offense under 18 U.S.C. §924(e)(1) Armed Career Criminal
Act (ACCA). On August 8, 2016 after full briefing by the parties, '
the district court denied Zuniga's 2255 motion.and denied a

certificate of appealability (COA). Zuniga petitioned the Seven .




Cireuit to grant a certificate 6f appeaiability‘on-the issue

of whether or not under Johnson (2015) supra, 1Illinois attempted
murder quelified as Violent:cfime under the ACCA. On April - 25,
2017, the Seventh Circuit grented Zunigaﬂs motion fer a.certificate
of appealability. On Jdly 31, 2017, Zuniga filed his opening
brief~thrpugh appointed counsel Nieele Henning, agruing-that his
cohyiction-of attempted murder under 720 Ill. Comp. Stat. 5/8-4(a)
doeS'nqt_qualify'as a vioIent'felony; Zuniga's counsel failed to
argue that pdrsuant to Mathis v. United States, 136 S.Ct. 2243
(2016) Zuniga's Illinois attempted murder conviction falls to
quallfy as a violent felony because the . elements of Illinois
attempted murder are'a mismatch with thé elements of §924(e) (1)
elements clause. ;ZenigaAfiied a pro se motioﬁ'to amend counsel's
statement of positioh addieg a Mathis argument in support of his
claim that Illinois attempted murder convictioe,does not qualify
as a violent'felony under §924(e)(1l) element or force clause.

After Zuniga's appeal was fully briefed the court of appeals

ordered that Zuniga's appeal be held in abaYance pending the.
outeome‘of the courtfs decision in Hill v. United.States, Appeal
No. 16-3239. In the Hill case-the Court of Appeals had granted
ﬁill-authorization to filed a second ot successive 2255 in the
distriet court umdef 28 U.S.C.§§2244(b)and 2255(h), based -on a
"statutory interpretation" of 18 U.S.C. §924(e)(1). In granting
Hill a second or successive 2255 the court of appeals erred

and exceded its jurisdictional authority because a statutory

interpretation cannot be brought in a second or successive 2255

motion as Congress has restricted second or successive 2255 to




constitutional claims or newly discovered evidence. Zuniga:
firmly argues that the Hill decision‘is void because the court
of appéals did not have jurisdiction to granmt Hill a second or
successive 2255 motion.to begin with.
on December.13, 2017, the Seventh Circuit rendered its

decision in the Hill case holding that "Both murder and-attempt
murder in Illinois are catagorically violent felonies under
§924(€e)". On April 30, 2018, the Seventh Circuit entered an
Order Affirming the district court's decision based on the Hill
decision that’fllinois atteﬁpted murder is catagorically a violent
vfelony under'§924(e); The also stéted “appéllant Zuniga has
préserVed his argument for possible further review". On May 7,
2018, Zuniga filed a petition for rehearing and reﬂearing en banc.
On June 13, 2018, the Seventh Circuit entered an Order denying
Zunigaﬂs request for rehearin and rehearing en banc.

'ZUSiga now petitions the Supreme Court of the Uﬁited States -

for a writ of certiorari.



REASONS FOR GRANTING THE PETITION

T The Seventh Cifcuit.Court of appeals lacke& jurisdiction
to authorize Michael Hill to file a éecond or successive
2255 based on-a '"statutory in;érpretation"; where Congress
restricted second or-successive 2255 motions to constitutional
claims or newly'discovered evidence. A statutpry interpretation

-cannot be brOught in a second or successive 2255 motion.

As amended by the AEDPA, §2255 bars successive applications
.ﬁnless1they coﬁtain claims relying on. (1) newly discovered evidencg;
.or_(2) a new rule Qf constitutional law.”Unifed S£ates v._Winestock;
- 340 F.3d 200 (4th Cir. 2003). We are réquiﬁed’td deny authorizafién.
to pufsue'any_successive'§2255 motion, unless it contéins a new |
claim based on: (1) newly discovered evidénce;_or.(Z) a new rulé
of constitutional law. Herrera-Gome v. United States, 755 F.3d 142
(2nd Cir. 2014). Congress has restricted seéénd or successive |
petitions to constitutional claihs. SuStacﬁe-RiVera v. United States,
‘221 F.3d at 16 (Lst Cig,»ZOOO)(CQngress has determined that é
;;;ond.or ;ﬁcéé;;iv; g?QSS'motion may not contain statﬁtory claiﬁs)._.
MiéhaelﬁHillﬂs claim relied on a statutory interﬁretation of
18 U.s.c. §924(e)(2)(B)£i)feLément clause,.and Illinois Attempted
M&fdéf Sfatuté, 720 ILCS 5/8—4(a). Under Congresses'restrictions
on' second or succeséive 2235 motioﬁé Hillﬁs Statutory cléims
cannot be brought in a second or .successive §2255 motion and the
. Seventh Circuit Court of Appeals Abused its discretion andAexcedéd
its jﬁrisdictidn in granting Michael Hill authorization té'file

"a second or successive §2255 motion.

7.



Zuﬁiga has séanding to challenge the Seventh Circuits
erroneously granting Michael Hill a‘'second or successive 2255
motion b¢causé the Michael Hill decision was erroneously decided
contrary to the Supreme Courts holdings in Mathis v. United States,
136 S.Ct. 2243 (2016). The decision in Hill v. United States, 877
F. 3d 717 (7th Cir. 2017) is void for lack of jurisdiction and
Zﬁniga requests the Supreme Court to direct the Sé&venth Circuit
to vacate the Michael Hill decision and remand Zuniga's case
for a rehearing on Zuniga's claim that pursuant to the holdings
of Mathis, his Illinois Attempted Murder coh&iction does not
" qualify as a violent felony the element clause of 18 U.S.C. §924(e)
(2)(B) (1), because Illinois Attempted Murder Statute does not
not have the elements of "use, attempted, or threatend us of
thSical-forcé against the person of another'" as required by §924
¢e)(2)(B)(i) to qualify as a violent. felony under the Mathis
"element match ihquiry?. (See Appendix H, Michael Hill, Opinion,

Seventh Circuit Panel admits to procedural.errors,page 2).




II. Pursuant to the Mathis "element match inquiry" the
- Seventh Circuit erroneously determined that Zuniga's
" prior conviction for Illinois Attempted Murder is:a

violent felony under 18 U.S.C. §924(e)(2)(B)(i)'s

element clause.

First and foremost is the fact that the Seventh Circuit
erroneously granﬁed Michael Hill aﬁthorization~to file a second
or sucdessive.§2255. The Supreme Courtfs holdings in Mathis v.
Unitéd States, 135 S.Ct. 2243 (2016) does not have retroé;tive
application for a second or successive §2255 motion and Michael
Hill qould not get the benefit of the Mathis, "element match
inquiry"-due to the fact that Michaei Hill's claim was brought
in a.second or successive §2255 motiqn. In readhing the merits
of Hill's claim that his Iilinbis Attempted Murder conviction
does not qﬁélify as a violeﬁt felony under §924(e)(2)(B)(i) the
- Seventh Circuit did not.conduct the required "element match
.inquiry”uaeCessary to determine if a prior conviction qualifies
as a violent felony under §924(e) ACCA. See Dawkins v. United
States, 829 F.3d 549, 551 (7th Cir. 2016) (Arguments that rest
on Mathis db ﬁot,justify second or successive collateral attacks).
Under the Mathis "element match inquiry" Michael Hill Qould'
‘have prevailed if his claim would have been brought in a first
§2255 mdtion because Mathis applies retroactively on collaterél
review under §2255. See United States v. Holt, 843 F.3d 720
(7th cir. 2016). In'Holt, the United Stétes‘conceded that Mathis

" has retroactive application on first §2255 motion. citing




Montgomery v. Louisiana, 136 S.Ct. 718, 193 L.ED 2d 599 (2016).

In granting Michael Hill's second or successive §2255 motion

the Seventh Circuit did not certify that Hillis claim résted on

"newly discovered evidence" or fa»new rule of constitutional law"

which Hill's claim does not. The Seventh Circuit efroneously

granted Hillﬂs second or successive §2255‘motion and the Hill
decision was made without the benefit of Mathis. As amended by
the Antiterrorism Effective Death Penalty Act (AEDPA) 2255(h)
bars second orisuécessive apﬁlications unless they contain claims
relying on |

(1)newly discovered evidence that, if proven and_viewed in
Light of the evidence as a whole, would be sufficient to
establish by clear and convincing evidence that no reasonable

factfinder would have found the movant guilty of the offense;or

(2)a new rule of constitutional law, made retroactive to cases

on collateral review by the Supreme Court, that was prev10usly
unavailable, 28 U.S.C.A. §2255P 8.

Because Zuniga's timely Johnson (2015) claim that his prior
conviction under Illinois Attempted Murdef,‘720 ILCS 5/8-4(a),
~does not quélify as a violent felény undef §924(e) (ACCA), was
brought in a first collateral attack motion under §2255, Mathis,
135 S. Ct. 2243 (2016) applies retroéctively to Zuniga's claim.
Holt, 843 F.3d.720'(7tthir. 2016). Under Mathis "element match
inquiry" Iilinoistttempted Murder 720—5-9;1 does not qualify |
as a violent felony under §924(e)(2)(B)(i) "element clause" or
the fenﬁmefated clause" and the '"residual clause' has been held
to be unconstitutionaly vague and no:longer exists.

The Illinois Attempted Murder must be viewed under the

10.




"element clause" of §924(e)(2)(B)(i) to determine if it qualifies
as a violent felony under §924(e) (ACCA). The element clause of

§924(e) defines a violent crime as any felony that:

. (i) has. as an element the use, attempted use, or
threatened use of physical force against the person
of another.

The Illinois statute defining murder provides:

First Degree Murder...

<a) A person who kills an individual without lawful
_justificatioh commits first degree murder, in performing
the act which céuses'the death. |

(1) he either intends to kill or do great bodily harm

to that individual or another,‘ot knows that such acté
will cause death to that individual or another, or

(2) he knows that such acts create a strong probability

of death or great bodily harm to that individual or

another. A
(3) he is attempting to commit a forcable felony other

than second degree murder....720 ILCS 5/91(a).

A reading of the Iilinois Attempted Murder statute reveals the
statute does not possess or require the elements of '"use, |
attempted use, or threatened use, of force against the berson

of another in order to convict for Illinois murder. A side- |
by-side comparance of the elements of §924(e)(2)(B)(i) element
clause, and Illinois Attempted Murder statute shows a "mismatch"

of the elements. The two statutes on their fdce bare witness

11,




that Zﬁnigaﬂs prior Illinois Attempted Murder convietion does
not qualify as a violent felony under §924(e) element‘elause.
In Mathis the Supreme Court held that "ACCA requires a
sentencing judge to iook only to the "the elements of the
[offense], not to the facts of [the] defeﬁdantts conductﬁ.
citing Taylor,'495 U.S. at 601. The."underlyiﬁg brute facts or

means' by which the defendant committed his crime makes no

difference; even if the defendant's conduct, in fact fits within

the definition of the generic offense, the mismatch of elements
savee him from an ACCA sentence. In Zunigais case the elements
| of §924(e)(2)(B)(i) and the elements of-Illineis Attempted
Murder are a mismatch saves Zuniga from a ACCA sentence.

Zuﬁiga requests the Supreme Court grant his petition for a
writ of certiorari and remand his case back to the Seventh
‘Circeit Couft of Aﬁpeals in Light of Mathis v. United Stetes,

136 S.Ct. 2243 (2016).

12,




CONCLUSION

~ The petition for a writ of certiorari should be granted.

Respec ‘Iy submi“ed

MMM

-Mario Zunlga

Date: 7'30 “XO lg

13.




