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QUESTION PRESENTED

Petitioner contends that a criminal defendant is entitle? to

counsel at all crucial stages of the proceeding; United states

Constitution, Sixth Amendment; California Constitution Article

1, §15. Once counsel has become attorney of record all legall

steps must be taken by the attorney. Petitioner contends thpat

the word "must"” when used in this text is not permissive.

Generally the attorney controls all decisions'affecthx; tria

[

tactics and court proceediné. (People v. Mastersoh (1994)'34

CR24 679.

Petitiner asserts that a criminal defendant is guaranteed

the right to the assistance of counsel by the Sixth Amendment

tot the United States Constitution, and Article l, section
of the California Constitution. Petitioner assert's that th
constitutional right includes the correlative to representg
free ffom»ény conflict of interest that under mineé counsel
loyalty to his or her client.

| Petitioner contends that when attorney fees are paid by
than the ciient lawyer's must ensure that their loyalties'a
reserved solely for the client. California Rules of Proffes
Conduct mandate that the éttorney must obtain'the client's/

informed written consent before representation begins, (Se¢

Cal Rules of Prof Cond 3-310(F)(3). Again the word "must" |s

not permissive when used in this text.
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The guestion before this court is, Does a state created fight’

such as an attorney must obtain a written consent from a cllient

when other's pay the attorney's fees, constitute a denial

1.
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of conflict free counsel, thus denying the petitioner his
Sixth Amendment right to counsel. The state created right
specifically\states that the written consent must be obtairn

"before" representation begins. California Rules of Proffes

ed-

sional

Conduct. In this text the Stéte of California indicaﬁes thg
representation doeé not begin until the written consent is
obtained, if a written consent is not obtained, petitioner
was never provided‘with conflict free counsel, therefore
leading to denial of counsel within the gdod faith meaning
the Sixth amendment and the California Constitutuion.

LIST OF PARTIES

ALL PARTIES APPEAR IN THE CAPTION OF THE CASE ON THE COVER

INDEX TO APPENDICES

NINTH CIRCUIT OF APPEALS DENIAL FOR A CERTIFICA
OF APPEALABILITY.
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APPENDIX B
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APPENDIX C

PETITIONER OBJECTIONS TO THE MAGISTRATE JUDGES
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APPENDIX D
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FOR RECONSIDERATION.

APPENDIX E

KERN COUNTY, STATE OF CALIFORNIA"S DENIAL OF TH
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IN THE
SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTTORARI
Petitioner respectfully prays that a writ of certiorari i
to review the judgement below.
OPINIONS BELOW
The denial for a Certificate of Appealability appears at
Appendix "A" .to. the petition. The denial was issued by t
Ninth Circuip Court of Appeals.
The Ninth Circuit Court of Appeals denial of petitioners
for reconsiderétion appears at Appendix "E" of the petiti
The United States District Court for the Eastern District

of ‘California's denial of the petition for a writ of habe

sSsue

motion

on.

as

corpus rappears at Appendix "B"
fhe Magistrate Judges Recommendations, recommending denig
of the petition appears at Appendix "C".
Petitioners Objections to the Magiétrate Judge's recommer
ations appearé at Appendix "D"
JURISDICTION

The déte on which the United States Court of Appeals
for fhe Ninth Circuit denied petitioner request for a
Certificate of Appealability was October 19, 2017.(Appen

The date on which the United States Court of Appeals
for the Ninth Circuit aenied petitioners motion for a
Reconsideration was Decembér 18, 2017. (Appendix "E").

The jurisdiction of this court is invoked under 28 u.s.cC

§1254(1).

3.
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Sixth: Amendment to the United States Constitution.
" California Constitution Article 1, §15.

California Rules Of Professional Conduct 3-310(F)(3).

10.
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STATEMENT OF THE CASE
For the factual background of this case petitioner adopts
. the Magistrate Judge's "BACKGROUND"found in the Findings 4nd
Recommendations Recommending Denial of the Petition. (Appendix
en).
Petitioner will now provide a more concise stateﬁent of the
case containing facts material to the question presented to
this court. 1. Was the petitioner provided c¢onflict represent-
ation? 2. Dees California's state created right that attorneyts
hired by a third partf must first obtain a written consent be-
fore representation begins deny petitioner his.Sixth Amengdment
right fo an attoreey'if'the attorney's fail's to get the Written
consent? 3. Does the failure to get a written consent resgind 1./
any representation that follow's?

1. The hiring of attorney Mr. Seki, by the Union entitled
COPS. v

Trial counsel Mr. Seki, was retained for the petitioner by
his Union entitled C.0.P.S. the Union paid Mr. Seki's feles
and also paid the fee's of the other defendant's who werd all
law enforcement officer's. It éhould be noted that only iow;level
detention officer's were chafged with the death of Mr. Modre,
even though testimony at trial developed that supervisory
staff did in fact give petitioner order's. Testimony was dlso
given that supervisory staff had actually participated in the
beating of Mr. Moore by deleivering "baseball swinge" with

a baton, and placing "caerideholds",

1./ Blacks Law chtlonary defines "recind" as follows; 1}
To abrogate or cancel (a contract). 2. To make void; to_repeal

or annul.
4. . -
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The jury found petitioner guilty as charged of second degree

murder and assault under color of authority. The court imposed

a sentence of fifteen years to life for second degree murlder,

and stayed a two year sentence of assault under the color

authority. Co-Defendant Lindini, who was at the head of the

of

gurney with petitioner, was tried together with petitioner and

found guilty . of involuntary manslaughter and assault under

color of authority. On direct appeal the California court

of

Appeal affirmed the conviction. Following a denial for a pet-.

ition for review from the Califdérnia supreme court petitiloner

the filed his habeas corpus petitions. 2./ In his petitidn for

a writ bf habeas éorpus petitioner asserted that he was d
his constitutional Sixth Amendment right to the effectivg
istance‘of counsei. Petitioner contended that trial couns
failed to obtain a written consent from him in cbﬁpliance
Califérnia Rules of Proffessional Conduct section 3-310(FH
which specifiéall reads as follows., "The atforney must ob

the client's informed written consent before representati

begins". The troubling aspect to this trial counsel's rep

ation was that C.0.P.S.- the Union that was paying trial:¢

Mr. Seki, fee's had over seventeen member's either partieg

in the beating of Mr. Moore or supervised the beating of

enied
ass~
el.
with
)(3)
tain.
on
resent-
ounsel's
ipate

Mr.

Moore, during the trial testimony was given that supervipgory

staff specifically but not limited to Sergeant Holz, had

2./Even though petitioner specifically asserted that his

beaten

Sixth

Amendment right to the appointment of counsel had been denied
the Kern County Superior Court, The Court of appeals, the Calif-

ornia Supreme Court, and The United States District Courft, never
addressed the issue of failure to obtain the written congsent,

see Appendix "A" thru "G". . 5 _ ‘
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him. Testimony was developed during.trial that Sergeant Hol
hit the victim Mr. Moore with a baton two to five times in
legs, a second officer tripped Moore and he landed on his &
on the concrete, é third offiéer kicked him twice in the ce

of his face and once in his upper chest, a fourth officer g

tz

the

ack

nter

ot

on top of Moore and punched him about three time's in the kid-

ney's. Testimony was also given that Sergeant Holtz applied a

carotid hold around Moore's neck from behind causing Moore

to

lose consciousness for fivé to ten seconds. Following the gar-

otidid choke hold bening applied by Sergeant Holtz, blood

was coming from Moore's eye's, ears, and mouth, and -he was

missing a tooth. It-should be noted that Sergeant Holtz wags

pétitioner's direct supervisor ‘during this time and ordered

the petitioner and another officer to take Moore by car to

hospital according to departamental policy following the app-

lication of a carotid hold.

Sergeant Holtz is also the Union Rep for the union C.O.P.S

the same union that paid Mr. Seki's fees. One of the respgnsib-

ilites of a 'Union rep is to insure that Mr. Seki's fee's a
paid, it wéuld also be safe to assume that Sergeant Holtz
involved in retaining the attorney's for his constitutes
‘and fellow Union member's.

As previously stated the troubling factor is that even

re

was

though

Mr. Seki, had this information available to him he never gon-

tacted or sent an investigator to speak to these material

nesses, who were all member's of the Union C.0.P.S. surely

wit-

ahy competent attorney would have made some attempt.to obtain

-

6.
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their incriminating statement's, which implicated each other
in the beating of Mt.. Moore. Surely, if the jury had heard
the testimony of fourteen other officers: participating in jthe

beatings with supervisory staff such as Sergeant Holtz givliing

order's it would have minimized petitioner's culpabilty.

7.
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REASON FOR GRANTING THEfPETITION

Petitioner contehds-that lawyer's must insureée that their
loyalties are reserved solely: for the client when someone other
than the client is paying for the client's representation.| This
meams that a lawyer may not do anything, or promise‘anything,
that may impair the attorney's ability to zealously represlent
the‘client with individual loyalty. California State Bar Formal
‘Opinion No. 1975-35; Cal Rules of Prof Cond 3-310(F) . Thé
lawyer is forbidden from-disclosing the client's confidendes
and secrets to anyone, including the person paying for hig or
her representation.- See Bus & P C §6068(e). Finally, the gtate
of California in all it's wisdom has added an aditional sgfe-
guard in order to preserve tthe integrity of the represgent-
ation of a third party paid attorney, "the attorney 'must
obtain the client's informed 'written’ conéent befére represent-
ation begins. Cal Rules of Prof cona 3-310(F)(3). 3./

Petitioner @assert's that the purpose of these additional
safeguards when it comes to third‘party paid attorney's is
to prevent a "chilling effect" from any third party meddling.

Iﬁ.this matter. the Union C.0.P.S hired Mr seki, to rep-
resent the petﬁﬁoneru Mr. Seki never obtained the written| consent
nor did he inform the petitioner that he was required to| obtain
a consent. Mr. Seki never called any supervisory staff, sjch |

as Sergeant Holz, who had actually beaton the victim with

"bat like swings" of a baton.

80

34’Petﬂﬁone: .never signed an informed consent, nor was .
one ever filed with the court. The word 'must' is not pey-
missive when used in this- text. .
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Petitioner assert's that the. State of California in all

it's wisdom had enough foresight td'hqﬂiment‘and additiondl .

safeguard to the Sixth Amendment of the United States Con-

stitution, this safe guard being California Rules of Proféssional

Conduct 3~310(F)(3) which specifically read, "the attorney

4

'must' obtain the client's informed written consent 'before'

representation 'begins'".:As.previously. emphasized. by.the

petitioner the word "must"™ is not permissive and there is|no=-

thing ambiguous about this additional safe guard to the Sixth

Amendment.

9‘
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CONCLUSION

tHE PETITION FOR A WRIT OF CERTIOARI SHOULD BE GRANTED

RESPECTFULLY SUBMITTED,

Y/ dam

“
é}PH RAUL CONTRERAS

DATED: ﬁ4&z¢u 1o Do(B

11.
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