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QUESTION{(S) PRESENTED

1. Whether the State Court's determination of factual issues is
or should have been presumed correct. And whether Petitioner sus-
tained his burden of overcoming this presumption by clear and con-
vincing evidence which outlined clearly, ineffective assistance of
counsel?

2. Whether based on ineffective assistance of counsel, in viola-
tion of Petitioner's Sixth and .Fourteenth Amendment rights. Could
he have received any semblance of a fair trial? .

3. Finally, in light of Holmes v. South Carolina, 547 U.S. 319,
324 (2006), whether the State of South Carolina institute yet ano-
ther evidentiary rule during the PCR hearing, to prevent the appli-
cant from presenting a 'complete PCR case'? '
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(%] All parties appear in the caption of' the case on the cover page.

[ 1 All parties do not appear in the caption of the cusé on the cover page. A lis? of
all parties to the prozeeding in the court whose judgment is the subject of this
- petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respeetfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

k1 For cazes trom federal courts:

The opinion of the United Stazes cotrt of appeals appears at Appendiy R to
the petition and is

[ 1 reported at : ot

[ 1 has been designated for publication but iz not yet fepovied; o,

[x] is unpublizhed.

The opinion of the United Stases distriet cort appears at Appendix to

the petition and is

[ ] reported at : ; or,
[ 1 has been designated for publication but is not vel yepartisl; or,
[x] iz unpublizhed.

i< For cases from state courts:

The opinion of the highest state court to réview thi merits appears at
Appendix —B__ to the petition and iz

[ ] reported at ; ot
[ 1 has been designated for pudlication but.is not yei repmried; or,
[x] iz unpublizhed.

The opinion of the A courtl
appears at Appendix to the petitin wnd i=

[ 1 reported at B o _or,
[ 1 has been designated for publication hur i> not yet n}m ted; or,
[]is llllpllbh:he(l.

1.



JURISDICTION

[x% For cazés from federal courts: _ :
The date on which the Uniterd States Court ol Appeals deciled my case
was _February.26,.2018_.

[¥ No petition for rehearing was tiniely fill in my case.

[ 1.\ timely petition for rehearing was denied by the United States Court of
Appeals on the following date: s and o copy of the
order denying rehearing appears ut Appendis

[ ] An extension of time to file the petition for a writ of cortiorari was granted
o and including wlate) on (late)

in Application No. oo N

The jurizdiction of thiz Court is invoked wnler 23 T, 3. CL 2 1254(1).

[<k For cases from state courts:

April 15,2016

The Jdate on which the highest stuie court devidad my case was 2
A cupy of that detision appeurs at Appenlin B ..

[] & timely petition for rehearing was thoreafter denied v the following date:
- and o copy of the onler densing rehearing

appears al Appendix . B .

[ 1 An extension of time o file the vetizion for 1 writ of catiovari was g anted
to and including adateyon oo (date) in
Application No. .. A

L]

-
-3

=~
as
ol

ot

The jurisdiction of thiz Court iz invoked under 28 UL S0, 5127



CONSTITUTIONAL AND STATUTORY PROVISIONS IMNVOLVED

14TH Amendment right to Due process and a fair PCR hearing
.6th Amendment right to effective assistance of counsel
§17-27-80 Provision for submitting affidavits

S.C«R. civ., p. 71.1(e)



STATEMENT OF THE CASE

on April 20, 2006, Petitioner was indicted in Richland County
South Carloina, charged with murder and use of a firearm during the
commission of a violent crime. App 948-949. On January 28, 2008,
Petitioner proceeded to trial by jury, before the Honorable William
P. Keesley. Petitioner was represented by Douglas S. Strickler and
Gregory B. Collins, and the State was represented by_John P, Mea-
dors, Heather S. Weiss, and Joanna A. tlcbuffie.

In opening statements, the State alleged that early Sunday mor-
ning on October 17, 2004, Grover Derrick, his fiancee Stephanie Do-
ver, and their two young children were driving home on I-20 around
Broad River Road. A dark pickup drove up behind their car and fir-
ed shots. The truck accelerated ahead, and Derrick sped up and gave
chase. When he caught up to the truck, a few more shots came from
the truck's cab. Derrick continued following the truck off an exit.
Derrick soon gave up chase to turn back to the interstate, at which
point he realized Dover had been shot. App. 142, line 3__App. 143,
line 25. | o

The State's star witness was Kerwyn Phillips, who testified
that he was the passenger in the truck, and Petitioner wvas the dri-
ver. Phillips testifiéd‘ébainst Petitioner pursuant to a plea deal
with federal officials Lo resolve unrelated charges. App. 374, line
18__App. 379, line 17, Phillips stated the two were traveling hame
between one and three o'clock in the morning when Petitioner sign-

aled at a slower moving car in front of them:

[Wle was approaching Broad River Road and we rode
up behind a couple. They was in a newer model car.
We got behind them, kind of close behind them., [Pe-
titioner) flicked his bright lights beshind the man
and I believe it made him mad because the man stuck
his middle finger back at [Petitioner], or at us.

(1)



[Petitioner] flicked the light a few more times and then

passed by them. And when we got on the side of him, he
'stuck his middle finger back and made faces at him. App.
363, lines 14-24.

Phillips thén described how the car pulled off the rode be-
hind them as the truck continued down the road a good bit. "They
came back like to catch us, they pulled up on us kind of fast. I
was‘thinking it probably was the police, we done did the wrong
thing, but they didn't". App. 364, lines 1-8. Phillips then told

how the situation escalated:

They pulled over tcwards us, like 'sterved towards
us". [Petitioner] swerved and almost hit the wall.
He ducked down. We scen the man, he put his hand like
under the seat like he was digging for something.
App. 364, lines 9-13 The State introduced evidence that

Petitioner also beliecved Derrick was reaching down for

a gun. App 528, lines 9-12.

Phillips said Petitioner rose back up with a gun, shot into
the car, and attempted to drive away. llowever, the '"car started?
picking back up on [them] like running after [them] again". Peti-
tioner was trying to outrun the car, but the "car was running pret-
ty strong, too". App. 364, lines 13-23. Petitioner stuck the gun
out the back window of the cab and fired more shots. lone struck
the car, and the car '"did not slow down'. The chase soon reached
Highwas 321, and Petitioner, speeding off the interstate, barely
made the turn. Petitioner ran a red light and turned down a dirt
road where he almost lost control. App. 365, lines 2-23; App. 441,
lines 11-21, | .

As part of Phillips's cooperation with law enforcenent, Phil-
lips secretly tape-recorded a phone call to Petitioner in which
Phillips had Petitioner admit to firing the gun at Derrick's car.
App. 379, line 24; App. 383, line 17-; app. line 386, line 3-; App.

708, lines 710-. The State played the tape for the jury. App. 384
line 10-; App. 386. :

(2)



The State called Derrick to give his account of the incident.
Derrick said on the afternoon of the incident, he, Dover, and their
two sons were cooking out at a friend's house in Pelion, §.C.. He
arrived at the cwokout.around 5:30 p.m., ate some steak and “had
five, six beers and a margarita". He claimed Dover did not drink.
App. 253, line 20--; App. 254, line 21. Shortly after leaving the
cookout, Derrick drove with Dover to a convenience store and bro-
ught four packs of cigaretts. Derrick stated he got back in the
driver's seat and continued across town., App. 255, lines 16--App.
256, line 12. Derrick was driving in the far right lane of the in-
terstate when he passed the dark truck in the center lane. Dover was
in the passenger seat. Derrick had his window down and was "thump-
ing" cigarette butts out the window". App. 255, line 10---App. 256,
line 12; App. 264, line 9-17. "“when the truck came back on us, I
started hearing gunshots". And then I proceeded, I run off the shoul-
ger of the road and I've come back on L¢ I-20 and tried to get be-
hind the vehicle and run them down". app. 257, line 24--App. 258.
line 3.

Derrick sped up to the truck and crossed lanes to get behind
them. Right before the exit for Highway 321, more shots came from
the back of the truck. App. 266, lines 11--App. 268, line 4. He fol-
lowed the vehicle off the exit at Highway 321 to a dirt road when
he claimed he realized for the first time Dover had been shot: "I
turned around and wen--asked her for my phone and she fell over in
my lap. He then turned back to the interstate and drove in the op-
posite direction to the previous exit for help. App. 259, line 12-
21; App, 268, line 19--App. 269, line 3.

The State called Investigator Steven Faust with the Richland
County Sheriff's Office to describe the incident. App. 153, line
23--App. 154 line 25. On cross-examination, trial counsel for Pe-
titioner attempted to elicit from Investigator Faust that Derrick
was linked to crystal meth: "Would you possibly learn in your in-

3
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veﬁtigation that he'd ‘had some dealing with crystal meth"? Faust
respondsd, "there was some information brought up, but I could ne-~
ver confirm that". He attempted to continue with the line of ques-
tioning, but the State's objection cut him off. App. 203, lines 19-

24.
Trial counsel's argument in closing was almost entirzly that

the evidence did not establish whether Petiltioner or Phillips fir-

ed the gun. App. 715, line 21---App. 728, line 25. As for self-de-
fense, counsel merely stated; "I don't know if you'll even get to
talking about those issues, voluntary manslaughter and self-defense".
App. line 1-4.

At the conclusion of the trial, the jury found Petitioner guil-
ty of the lessor-included offense of voluntary manslaughter and the
use of a firearm during the commission of a violent crime. The ju-
dge sentenced Petitioner to thirty (30) years imprisonmen” for the
manslaughter conviction ani five years concurrently, for the fire-
arm charge. App. 722, line 16--app. 773 , line 12; App. 734, line
12--App. 785, line 7.

Oon January 13, 2011, Petitioner filed an application for post-
conviction relief, claiming ineffective assistance of counsel.

App. 787, 797. The State filed a return on February 15, 2011, App.
798~~App. 812. On January 6, 2012, Petitioner filed a supplemental
application for post-conviction,relief, alleging "trial counsel
failed to adequately investigate and develop evidence to defend Pe-
titioner's case'". App. 812-819.

Petitioner's PCR claim proceeded te an evidentiary hearing on
May 23, 2012, before the Honcrable Casey Manning. Roland P. Alston
represeni:ed Petitioner and Robert D. Corney represented the State.
App. 844. PCR counsel submitted at the hearing a 'Memorandum in Sup-
port of Post-Conviction Relief", arguing trial counsel was ineffec-
tive for failing to adequalely investigate Derrick's intouication
through sccurrence and expert witnesses and for failing to adduce
evidence Lo support a defense of self-defense. App. 825; App. 845;
App. 849, lines 13-25.

(4)



During the hearing, PCR counsel offered into evidence an af-
fidavit documenting the behavioral and cognitive effects of alco-
hol, cocaine, and methamphetamine, alone and in combination. Speci-
fically, the affidavit stated that (1).cocaine can cause bizarre
behavior and violent behavior such as anger, aggressiveness, and
paranoia; (2) acute meth use can cause aggressiveness, and confu-
sion, and habitual use can cause risky, destructive, and violent
behavior, including incidents of violence and aggression, by affec-
ting the part of the brain responsible for controlling inhibition;
to include a feeling of invincibility and {(4) in combination, use
of these substances in any combination increases the likelihood of
risky or violent behavior for a number of particular reasons. App.
830-835. The State objected on grounds that the affiant was not
present for cross-examination. The PCR judgg sustained the objec-
tion. App. 857, lines 1-19.

More importantly, PCR counsel also introduced evidence of a
statement to police on March 16, 2005, by the host of the cookout,
that Derrick and Dover attended before the incident. "Mike Lankford"

answered the questions from an officer as follows:

Q: Was [Derrick and Dbover] at your house by your re-
gquest on October 16, 200472

A: Yes. I asked them over for a cookout...They arrived
shortly before dark. Grover and I went down to the
store and got some charcoal. That where I did the
That's where I did the last of the meth with him.

Q; Both of you smoked some?
A: .We smoked...a small sociable amount. We pulled off
a side road and finished it «ff.

How 'late did this party ¢go?

I thought it had been around 12:30 to 1:00 a.m.,
but after talking with my son it could very well
been closer to 11:30 p.m. It nay have been earlier,
I was drunk... :

>0

Q: Do you know of any other drugs that Derrick and Do-
ver had been using?

(s)



A: I had a'small amount of cocaine that [Derrick and
Dover}] used with me. [Derrick was always involved

‘with cocaine...
Q: bDid [Derrick get meth from you?

¥ .
A: MNo. I think he got it from [another female at the
cookout]. It was in a plastic bag--maybe a gram..

Q: [Derrick]. [Dovér]‘had a headache and [Derrick] de-
cided he would drive...

App. 907-912

Finally, PCR counsel offered into evidence a report from trial
counsel's investigator made on January 24, 2008. The report was ba-
sed on a telephone interview with Lankford's estranged wife. Accor-
ding to the report, their son told his wife that Derrick and Dover
left closer to eleven o'clock at night, and Derrick was "so drunk
that he fell on [their] son as he was trying to go out the door".
He could not have driven, he was too drunk, and could hardly walk".
Their son also told Lankford's wife that "[{o]lne of [Lankford's]
cats was also shot at the same party and then thrown into the swim-
ming pool to drown'. App. 913-915.

Petitioner testified that the jury should have been asked to
consider the‘fole of Derrick's possible druy use in determining

whether Petitioner was acting in self-defense:

SUMMARY OF. PETITIOHER'S POSITION FOR THIS CQURT TO CONSIDER

Here, the ineffective assistance of counsel, resulting in the
withholding of Derrick's drug use '"on the day and time surrounding
the incident". Could and would have drastically altered the State's
theory from a couple coming home froa a party, just joyfully riding

down the road, talking about getting engaged, versus a guy "that's

{6)



high out of his mind,‘under the influence of alcohol, cocaine, and
meth, coupled with 'why it would have been reasonable for an objec-
tive trier of fact-finders to conclude [Derrick], as opposed ko

the Petitioner, was the aggressor". .

Petitioner's testimony also revealed that '"these facts of evi-
dence never came out at trial". Coupled with; "[Ms. Dover] was the
initial driver and it wasn't until they pulled off [the interstate],
that they swapped seats. This also would have show{n] intent and
that aggression caused by the illicit use of mixed drugs. App. 892,
line 23--App. 893, line 3. This "pull-off to the side of the road
was proven by the State's star witness testimony".

on January 8, 2014, the PCR cdurt issued an order dismissing
the case. Concluding Petiﬁiongr failed to establish ineffective
assistance of counsel. When in fact, "jt sustained the State's ob-
jection to Petitioner's offer of proof (being the affidavit by
expert) of the behavior of persons under the influence of multi-
ple drugs". That was indicative of Derrick's aggressive behavior.
App. 918-938. Specifically, the PCR court found trial counsel ade-
guately investigated and presented the defense of self-defense,
even by omitting Derrick's alcohol and drug consumption; or for
that matter, even where trial counsel "failed Lo present expert
testimony at trial of the effects of the drugs proven to be used
by Derrick on the day of the incidert". With the only ... alleged

strategic choice to focus instead, on the theory that petitioner

was not the proven shooter and to retain the last argument to the

{n



jury. Which would not have presented "ény defense at all'. Under
South Carolina's notorious '"HANDS OF OMNE HANDS OF ALL THEORY".

The PCR court also concluded Petitioner failed to show prejudice
because no toxicolbgy expert appeared to give live testimony ex-
plaining how a toxicology analysis would have benefited Petitioner's
case., App. 926-928.

Oon January 15, 2013, Petitioner filed a motion to alter or
amend the order of dismissal. App. 939-941. The State filed a re-
turn on January 17, 2013, App. 942-944. The PCR court issued an
order denying the motion on April 7, 2014. App. 945-946.

The following supports reason for granting a writ of cert-

iorari to this United States Supreme Court:

(8)



ARGUMENT I.

1. Petitioner begins by arguing,‘"the record in this case does
not in any w&y support the PCR court's findiny, suggesting counsel
adequately investigated and presented the defense of self~-defense,
because no reasonable basis éupported the decision to completely
abandon self-defense in order to preserve the last argument™. When
an expert witness relating to [Derrick's] druy use would have suf-
ficed to alter the State's erroneous theory cof the case.

The Siith Amendment to the United States Constitution guaran-
tees a defen&ant the right to effective assistance of counsel. U.S.

Const. Aamend. VI. Strickland v. WAshinqtbn, 456 U.S. 668 (1984).

ANd the United States Supreme Court created a two-pronged test to
establish ineffective assistance of counsel by which a PCR appli-
cant must show. (1) that counsel's performance was deficient, and
{2) the deficient performance prejudiced the defendant. ID at 687

Here, coupled with the prejudicially deficient perforrance of
counsel. Does.Petitioner also demonstrate the inadequacies and im-
pediment created by the state during his initial PCR hearing, that
is directly attributable to him not prevailing on the merits.

In otherwords, Petitioner claimed that trial counsel provided
ineffective assistance of counsel for ﬁailing to adequately inves-
tigate his case as it pertained to presenting a self-defense claim.
nnd that; “nothing could have been more important than allcwing the
jurors to undertake the condition and character [Derrick] display-

ad on the night of the incident". As a result of proven use of se-

(9)



i

veral illicit and illegal dangerous drugs. Especially’ where coun=
sel's only excuse was; '"he wanted the lastvargument to jurors".

At the PCR hearing, the applicant, as the moving party, pre-
sents his evidence first and has 'the burden of proving', by a
prepbndErance\of the evidence, that he is entitled to relief sought

in the application. See State v. Cobbs, 408 S.C.2d 223, 225 (s.C.

1991); S.C.R. Civ. P. 71.1(e); Butler v. State, 334 S.E.2d 813, 814

(1985)

The applicant may present evidence "through affidavits", de-

positions, and oral testimony. S.C. Code Ann. §17-27-80 (2003); see

Simpson v. Moore, 627 S.E.2d 701, 712 (S.C. 2006) Whereas, nothing

in the statute gives rise that an affidavit be excluded on account
of the affiant is not presenl to give live testimony; or, because
the State cannot cross-examine the affiant's information. Rather,
§17-27-80 specifically permits affidavits in lieu that "such caﬁ
reduce the amount of time needed for evidentiary hearings and spare
the court and potential witnesses unnecessary and inconvenient
court appearances , particularly where a witness has only a minor
role to play in the overall hearing".

Here, the expert's affidavit contained "common- information" of
the effects of illicit, mixed drug use. An’objection simply be-
cause the State could not cross-exaime the affiant was improper,

as was the State's objection in Holmes v. South Carolina, 547 U.S.

319, 324 (2006), clearly prevented the applicant from putting forth
his required burden of proof. When in fact, under South Carolina

law. Such objection "was not based on the court admitting the af-

10)



fidavit under the guise of an abuse of disgcretion". sSee McNight v.
State, 352 S.C. 635, 576 S.E.2d 168 (2003); see also §17-27-80.

As a result, not only was this detrimental and prejudicial, it
denied the Petitioner under South Carclina's PCR Act. Of the one
bite at thg apple, required by Due Process. Supported by Aice v.

State, 409 S.E.2d at 394; and Austin v. State, 409 S.E.2d 395,

396 (S.C. 1991)(In Aice v. State, the court explained that every
PCR applicant is entitled to a full adjudication on the merits of
the PCRlapplication or "one bite at the apple, which includes the
right to appeal £he denial of a PCR application and the right to
assistance of counsel in that appeal”).

Under Petitioner's ineffective assistance of counsel claims,
"an attorney must at minimum, conduct appropriate investigations,
both factual and legal, to determine if matters of defense can bé
developed, and allow himself enough time for reflection and prepa-

ration for trial". Sneed v. Smith, 670 F.2d4 1348, 1353 (4th Cir.

1982) Since this was not done during the preparation for trial,
Petitioner sought to point the deficiencies out under the PCR Act.
For which “extended the right, according to statute (§17-27-80),

*

to submit affidavits". In Holmes v. South Carolina, he was pre-

vented from putting forth his third party defense. Which if’al-
lowed, could have shown §omeone else committed the crime.

Heré; Petitioner sought to show by affidavit by an expert
on the effects of using multiple dangerous controlled substances,
[Derrick] was high out of his mind (a proven fact from the hﬁst

of the cookout, and his son), thereby creating a likelihood that

(try



[Derrick] was the aggressor; coupled with '"counsel should have
LR

completed this reasonable investigation during his preparation

for trial, especially in a self-defense case".

Remember, the State's star witness Phillips testified that
Pztitioner merely "blinked his lights to signal he was coming a-
round [Derrick's] vehicle". [Derrick] flipped Petitioner off, and
pPatitioner responded in a like manner. After Petitioner had pass-
ed [Derrick's] vehicle, [Derrick's] vehicle pulled over, or hung
back until a fast approaching car (who Phillips thought was the
police) came upon them. Once this car "caught up to Petitioner's
truck", the car attempted to 'ram' Petitioner's truck into the re-
taining wall‘at a high rate of speed. Once Petitioner regained
control, he fired "two shots" out the rear window of the truck, to
alert the aggressor he was armed. Even with this knowledge [Derrick]
continued to pursue the truck, didn't even slow down, and didn't
even realize [Dover]) was hit by a bullet. Even accepting [Derrick's]
testimony as true, he was so presccupied with chasing the truck,
swerving back and forth across the interstate, [Dover} did not mat-
ter until he~exited the interstate behind the truck before finally
giving up the chase. Thus, "it was very necessary to introduce at
PCR, what trial counsel omitted from his defense". Vhich demonstra-
tes both (1) deficient performance and (2) prejudice to establish-

ing the defense of self-defense. For these reasons under argument

one (1); certiorari shculd be granted.



ARGUMENT {2)

2. Here, Pefitioner was denied his Sixth and Fourteenth Amend-
ment rights to a fair trial, where-cQunsel failed to obtain an ex-
pert forensic person to testify at his trial. where a preliminary
investigation would have demonstrated (Derrick] was high on multi-
ple drugs and alcohol on the night of the incident.

In determining whether a criminal defense counsel sufficient-
ly investigated and presented evidence favoralle to the defendant,
-a court must identify an affirmative decision not to proceed with
the evidence and assess the reasconableness of the decision under
the facts and circumstances within counsel's knowledge: In Wiggins
v. Smith, 539 U.S. 510, 521 (2003)(guoting Strickland v. Washing-
ton, 466 U.é. 668 (1984). See alss Lounds v. State, 380 S.C. 454,
670 S.E.2d 646 (2008}("The validity of counsel's strategy is re-
viewed under 'an objective standard of reascnableness'".)(quoting
Ingle v. State, 348 sS.C. 467, 560 S.E.2d 401, 402 (2002).

Here, the Petitioner had a convincing case for self-defense.
Once raised by the defendant, the State must Gisprove self-defense

beyond' a reasonable doubt. State v. Wiggins, 23 s.C. 538, 500 S.E.

2nd 489 (1998). Thus, the State must prove a reasonable doubt any
of the following. (1) The defendant had some fault in bringing onv
the difficul&y. (2) The defendant was not in actual imminent dan-
ger of losind his life or sustaining seriouns kodily injury under
the circumstances that would warrant a man of ordinary prudence,
firmness, and courage to strike the fatal blow in order to save

himself from serious bodily harm of losing his own life, and (3) the

{13)



defendant did not actually believe that he was in imminent danger
of losing his life or sustaining-serious bodily injury under the
circumstances in which a reasonably prudent man of ordinary fair=-
ness and courage would have entertained the same belief. ({(4) The
defendant had other probable means of avoiding the danger. 553535
v. Bryant, 336 S.C. 340, 520 S.E.2d 319 (1999).

Clearly, with such an analysis above. Trial counsel acting
competently could only rebut the State's offer of proof '"by de-
monstrating [Derrick's] behavior caused by'using mixed drugs. In
which forensic experts could have made a very convincing case té
support a higthurdle the State could nol have overcome. Meaning,
"the State would be unable to prove beyond a reasonable doubt, any
of the factors given in Bryant", where the jury would have heard
the testimony of Mike Lankford's recollection of [Derrick's] in-
toxicated state of mind when departing from the cookout.

In otherwords, '"the abnormally aggressive behavior by {Der-
rick], is what initiated the shooting". And even after the shots
-~ were fired, [Derrick]'continued his unexplainable aggressive be-
havior which could only be explained when factoring in the use
bf multiple drugs.

- The Sta;e's star witness observed [De:rick] reaching for
something under the seat, coupled with; "[Derrick] attempted'to
ram Petitioner's truck into the retaining wall of interstate I-
20, at a high rate of speed". Petitioner fired through the back
window of the truck in self-defense and self-preservation. No-

thing more or less. In order to save his and his passenger's
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life from sustaining serious bodily injury or death. Which could
only be strategically demonstrated through the use of a forensic
toxicilogy expert. Because counsel elected not to put forth such
a defense under the circumstances of this case, it renders his

performance ineffective, a clear violation of Petitioner's Sixth

and Fourteenth Amendment rights to ‘'a fair trial'.

ARGUMENT (3).

Finally, Petitioner questions whether his Fourteenth Amendment

rights were violated similar to that in Holmes v. South carolina,

547 U.s. 319, 324 (2006), during the PCR hearing. When the State
objected to ﬁubmission of an 'expert's affidavit'. Based on irre-
futable studies on human reaction to drug abuse. Yet failed to
have for the State its own expert in order to effectively cross-
examine the affidavit's findings.

At the PCR hearing, the Petitioner, as the moving party, pre-
sented his évidence firsé atid had the burden of proving by prepon-
derance of the evidence, that he was entitlea to relief sought in

the application. State v. Cobbs, 408 S.E.2d 223; see also S.C.R.

civ. P., 71.1(e); and Butler v. State, 334 S.E.2d.813 (1985)

According to the 5.C. Code of Laws, §17-27-80. As a initial
way to put forth and meet the bhurden of proof required.'The sta-
tute list "AFFIDAVITS". Thus, a objection, coupled with the PCR
court sustaining such an objection. Clearly amounts to the iden-
tical error as this Court specifically outlined in Holmes. As it

worked (the objection) to prevent this Petitioner from putting
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forth a complete defense to the case he was wrongly convicted of.

Moreover, an objection to an expert toxicology report and ils
findings could only be rebutted by another expert in that same
field of study. Especially when the findings within the report did
not present a new phenomenon. The affidavit only tended to show
"why counsel was ineffective", where he should have investigated
this avenue prior to trial. Thus, the material facts needed to ap-
peal the PCR's denial was suppressed by the State's maneuver. That
has no support in law, and contrary to the statutory demands when
pleading a case in the PCR court.

For these reasons, the Petitioner "did not receive a fair
trial nor a fair PCR hearing or appeal therefrom”. And is justi-
fiable reasons this United States Suprems Court may exercise its

discretion and grant certiorari.

Respectfully Submitted?-

AR
/s/ /. AL /z-id -///ﬁ
John J. Hoore, Jrf
BRCI-Wateree Unit

4460 Broad River Road
Columbia, S.C. 29210

cc: filed
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CONCLUSION

The petition for a writ of certicruyi shaukl Gepranted,

Respectfully submitted.’
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