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QUESTION(S) PRESENTED

I Should this Court reviesw this case, de nove to
address the importancs to the public of the issus in
kaeping contraband items out of prisons end out of tha
hands of prisoners end tha importance of the public to
the 1ssue in keeping prison officisls from violsting
prison regulstione in order to provide contraband iteme

to prisoners

II Should this Court clerify the lsuw as ¢o whether, the
violetion of prison regulation renders the seirurs of a
prisoner's oral and written communicetions unressonable
within the meaning of the Fourth Amendment of the U §
Constitution.

TIT Uhether it should he ssttled by this Court,"if the
violation of prieon regulations by prison officiels
without suthorization viclates a defendant's Fourtsenth
Amendment U § Constitution rights under the laws when
the unauthorized acts wvas committed to gather evidencs
in a criminal prossctulon *

IV UWhether it should be clarifisd by this Court as to
whether, n"the Stoudemire doctrine should apply in
Patitioner's case and other cass involving similarly
situated prisonera

V  Whether it should be clarified by this Court
whether,”a court order should be eought by prison
official prior ¢o raecording a prisoner for non-
pennlogical ressons and, prior ¢to realessing those
private communications to the public *

VI Should this Court resolve the disagresement smong the
lowsr courts regerding the Cohen doctrine



VII Should ¢his Court eddress uwhether the Cohen
doctrine should sguelly apply to convicted prisons as to
pra-trisl deteinses where Hudsan did not contemplate
cell searchee and seizures instigeted by prosscutors and
law anforcamant

VIIT UWhether this Court should revisu Patitioner's
claim de novo were the sppellate court's naver reached
the question prosanted by the Patitioner that the MDOC
never racsived praper suthorizetion for tha transfer of
Petitioner or plecement of the recording device

IX Uhether the Patitioner's cese should be remandad,
counsel appointed and en evidentisry hearing conducted
wers tha Patitioner, on habess review, prasanted "clear
and convincing” evidence" of porjured testimony given by
prison officiels in State Court and explained that the
State Court affirmed Patitioner's conviction on this
falae evidence

X Should this Court raeview Petitioner's claim de novo
wara the sppellate courts below did not roach the merits
of Patitioner's Ffourth sand Fourteenth Amendmsnt U §

Constitutionel claims, whare the courts rulings were
based on perjured testimony of prison officiels

XI Uhathar it should be sattled by this Court, "if a
canvicted prisoner hes 8 constitutionsl right ¢o privacy
end dues process in his communicstions with & follow
prisoner who raprasants himself @os a legel
prectitioner *

XIT Uhather it should he settled by this Court, "if the

attorney-client privilege protects convicted defendants
from the Government and its agents intrusions into the

vi.



privilege relationship, where the'dufendant's cantinues
+0 saek legal advice from their ¢risl counssls after
being convictad end incarcerasted in prisons "

XIIT Uhether ¢this Court should clarify the law and
resolve ths disagresment among the lowar courts as to
the rational of Mr Justics Douglas concurring
ohsarvation &n Avery, ragerding thas principle of lay
ropresentation.

XIV UWhether this Court should address the importence to
the public of the 4ssue es to the Tyler doctrine's
applicabhility to this case, and other similarly situated
convicted defandants

XV Should thie Court determine whsther the Patitioner
_knowingly and voluntarily walved his attorney-client
privilage with his trisl attornsy when speasking with
priscner, James Hicks uwho the Petitioner ressonably
believed uas & "certified paralegal

XVI Should this Court review Patitionar's cleim de novo
where the appellate courts eithsr “ignored" or
"mischaracterized” +tha fects and avidence supporting
Patitioner's claim ¢that his First and Fourteanth
Amgndmant U 5 Constitutional rights uhere violatsd by
tha admission of prisoner James Hicks testimony and the
related recorded evidence et his criminal trisi

vii,
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IN THE
SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Patitinnar respectfully prays thet a writ of certiorari issue to review the

judament balow
OPINION BELOW

The opinion of the highest atate court to review the merite sppears at
Appandix “I1I* to the petition and is reported at S C 14814 & (117)

The opinions of the Michigan Court of Appeals appears s Appendixees “I
and *II" to the patition and ia unpublished

The opinion of the United Statas district court eppesrs at Appendix "Iv"
and “Y" tg the petition and is reported at 2:15-CV-12914

The opinion of the United States Court of Appeals sppears as Abpendix T
and "VII" to the petition and is raported at Williams v Cempbell, 2017 U S
Rpp LEXIS 27796 (6th Oir 2017? and williems v Campbell . 2018'U S App

LEXIS 7205 (6th Cir 2018)



JURISDICTION

The date the highest court decided my cese wes September 05, 2014 A capy
of thaet decision appesrs at Appendix "IIT " No petition for rehasaring wes
timely filad in my case

The opinion of the Michigan Court of Appeals appears at Appendix "I' to
the petition and 4s unpublished A timely petition for rehsaring uwes
thereafter denied on the following dete Decembear 11, 2013, and @ copy of tha
order denying rehearing appears et Appendix “IT *

The dete on which the Unitad States district court decided my ceee was
November 22, 2016 No petition for reheering was timely filed

The date on which the United States Court of Appeals decided my cese wes
June 28, 2017 A timely petition for rehearing uwas denisd by the United
Statss Court of Appeals on the follouwing date March 21, 2018, & copy of the
order denying rehearing aeppears et Appendix "VII *

An extension of time to file the petition for writ of certiorar! was
granted to and including August 18, 2018 on June 13, 2018 in Application No
1781368,

The jurisdiction of this Court ie invoked under 28 U S C § 1257(s)



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

US Const amand I

Congreses shall mske no law respecting an satablishment of religion, or
prohibiting ths free exarcise thereof: or abridging the freedom af speach, or
of the press; or the right of the people psacesbly to assemble, and to
petition the Governmant for a radress of grievances
UsS Const eamend IV

The right of the people to he sacure in their persons, hausaes, papers, and
affects, ageinst unreasonsble searches and seizures. shall not be violeted,
and no Warrants shall issue, but upon probable cause, supported by Oath or
effirmation, and particularly describing the plece o be searched, and the
peraons or things to be seized
US Const emend XIV § 4

All psrsans boarn or naturalized in the United States, snd subject to the
jurisdiction thersof, ares citizens of the United States end of the State
wherein they reside No State shall make or enforca any lesw which shell
abridge the privileges or immunities of citirzens of the United Stetes; nor
shall any State deprive any person of 1ife, 1liherty, or propsrty, without due
process of law; nor dany to any person within its jurisdiction the equal

protection of the laws
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Datective Fries urote to Chris Chrysler at tha Michigen ODepartment of
Corrections (harsafter MDNC) requesting a transfer of the Petitionsr to MCF
from NCF. in order to facilitate the inveatination in the instant case The
Patitioner had mere months befors his relsase from prison (Exh "A")

Datective Fries and the MDNC arrenged to have Petitioner, UWilliams
tranaferrad to tha MCF and later placed in the same cell with prisoner, James
Hicks The Petitioner's transfer order gave as the reason for the transfer s
penological intsrest, which was mot true (Exh *B")

Prisoner, James Hicks was glven & radio by the MDOC personnel as & gift
aceording ¢o prisonar. Jemes Hicks' +tastimony, that contained a digital
recording device Prisoner Hicks wes given & fictitious cover story about houw
the radio was obteinerd to ally any suspicions that Peitioner end nther prison
officisls might have (Exh "C").

The MDOC'a Inspector, Reymundo Moscarro, at the instigstion of Detsctive
Fries, uwrota a property raceipt that purported ta show that a previously
stolen radio was bmsing returned to prisoner, James Hicks, as discusssd in the
racordings (Exh 'C")

Ultimately, the redio and digital recording device was returned to prison
official by prisoner, James Hicks after slleged incriminating statements uwers
made by the Petitioner A

Pratriasl, ths Peatitioner filed s motion to suppress the testimony of
Prisoner, Jemas Hicks and thse recorded statements ohtained in vioclation of
prison regulations, federsl dus process and federal Title IIIl esvesdropping
stetute The Circuit Court, OJudge Joseph J Fersh (recused), danied
Patitioner's motion by order stating:

“The Court havfﬁg considerad tha motions and briefs of the

parties and oral srguments, Defendant'e motions are hersbhy
DENIED for rsasons gstated on the record



Although, the Honorabls Judge ) Farsh's ordsr makesa it appesra that the
trial court stated on the record its reasoning for danving the Patitioner's
request to suppreas the testimony of Prisoner, James MHicks end the recorded
statemants of the Petitioner, actually, thers is nothing on the record to
support the trial court's reasoning . (Exh. "B").

On Januery 22, 2010, Petitioner orally raised the 4issue of the
admissihility of the statsmants allegad to have hean made by him yhile within
the MDOC The Honorable Judge Geoffrey Nelthercut appointed and attornsy to
draft = motion and brief and arque it before the trial court 0Oral erquments
vere heard on February 01, 2010 The trial court antered en order denving
Petitionar's motion dated Fabruary 09, 2010 (Exh “g")

The Petitionsr with nawly appointed, triel counssel Daennie Snyder, moved in
the triel court a third time for suppression of his statements on the grounds
of due process violations inregards to ths MDNC providing prisoner, James
Hicks with contraband items (1 e Radio/Digital Recorder), and prisoner, Hicks
violation of Petitioner's due process and rights to scress of the courts QOral
Arguments were haard befors ths Court on May 27, 2010 Theresfter, the trisl
court entered a order denying Petitioner's motion dated June 14, 2010

At trial, MDOC's Inepector, Moscerro etatad that the rardio with a recording
device inside uas contraband besceuse 1t had hean altered, end so the recording
device and the radic was destreyed. However, Inapector, Mescarro atatad that
authorization for the placement of the contraband radio with the digitel
racording device embedded inside, in full control of prisonsr, James Hicks,
had been obtsined from the chain of command. including the usrden end the head
of the MDOC's Internal Affsirs Division (herasfter IAD)

The MDOC Inspactor, Mascorro, also, stated that MDOC employess assigned to
the property room removed Patitionsr's photo elbum, photogrephs and some

nswpapsr clippings and listed these items on » "Contraband Removabla Slip,"



thet, he then placed these items in a clear evidence hag with the "Contrahend
femoveble Slip." on top end sacursed these items in o storege eress in his
affice
Therasafter, the MDOC Inzpector Mascerro stated thet ha talked with the lead
detective (Friee) on the case and advise him that hae had found the iteme, and
that they wors being atored in = storage sree $n hie office
At triel, the prisoner Jemes Hinkes admitted that he had resd the
Petitioner's neuspaper srticles confiscsted hy the MDOC, and the nows articles
indicated that the victim uas shot at least twice in the heed and neck srea
Prisaner Hickes steted that he raad the Petitioner's PSIR, that disesminetsed
information about this cese. Prisoner, Jsmes Hicke, also, etated thet, hs read
newspaper articles ouned hy the Petitioner during the recordings that
diasaminatad information sbout this casa
During triesl, Detective Russell Friass, stated that, the Inspsctor had
talked to him ahout the items that he (Mascorro) logged in on a contrshend
receint that he had seirzed from the Patitionor's cell, that, he had asked the
Inapector had he found any photographe or enything like that And the
Inepactor raply wee."Ves " The detective stated he then asked the Inespector to
hold on to thase items snd put them in his property room
At trial, whon seked by defense counsal, {f this svidence {s avidence that
would henefits the Petitioner, the MNOC has laoast 4§t (these items), the
Inspertor, Mascarra's renly use "Yes v
After the prosecution's case concluded in Patitioner's convietion on
Octobsr 04, 2010, ond & Judgment of Sentence was entered on Nevember 10, 2010
santancing Petitioner to non-pernlable life in prison
Potitioner appealad as of right The heading of several of Petitioner's

arguments on snpeal, in partinent, was:

EMPLOYEES OF THE DEPARTMENT OF CORRECTIONS IN COMPLICITY

7\.



WITH THE FLINT TOWNSHIP POLICE AND THE PROSECUTORS OFFICE
VIOLATED NUMERDUS PRISON POLICIES AND DEFENDANTS FOURTH
AMENDMENT AND DUE PROCESS RIGHTS WHEN THEY INTRODUCED A
RECORDING DEVICE USED BY AN INMATE TO RECORD CONVERSATIONS
WITHOUT AUTHORIZATION U S CONST AM VI, XTIV

DEFENDANT"S CONSTITUTIONAL RIGHT TO PRIVACY AND DUE
PROCESS WAS VIDLATED BY THE SURREPTITIOUS RECORDING OF
PRIVATE CONVERSATIONS BETWEEN DEFENDANT AND HIS JAILHOUSE
LAWVER: HYIS ATTORNEY CLIENT PRIVILEGE WAS ALSD VIOLATED
14§ CONST AM T, XIV

The Michigen Court of Appsale (hereafter MCOA) grantsd a motion to remand
At the hearing on remand, testimony was given by MDOC's TAD, Director, Staphen
Marachke, that was to prove that, indesd, authorization from tha MDOC's IAD
wvas required, hut that Director Marachke had no written esvidence whatsoever
that permiseion had been requasted much less granted Although, Director
Marschke testified that perhaps authorization had bean given orslly,
Patitioner aubmitted pronf by way of emails (obtained by the police
dapartment) that the recordings wsnt shead without authorization from either
Dirsctor Marschke or Daputy Director (former), Dennis Straub (Exh ©FY)

Petitioner alsc submitted the policy dirsctives es proof that numesrous
prison policies end MDNC Work Rulem were violated, sll without suthorization
from the proper authorities (Exh "G")

After, the evidentiary hearing was conducted in tha triel court, and tha
trial court denied the Patitioner's motion for new trial The MCOA issued an
unpublished, per curiem opiniocn dated Octaber 15, 2013, affirming Petitioner's
conviction (Appx "I} Petitioner filed s Motion for Reconsideration, and
the MCNA denied this motion in an order dated Dacember 11, 2013 (Appx "IT)

Petitioner appealed to the Michigan Supreme Court (hareafter MSC), and that
court affirmed the decision of the MCOA in an order deted September 05, 2014
{(Appx  “IIIM)

Patitioner filed a peatition for a writ of haheas corpus pursuant to 28

Usec § 2256 in the United States District Court for ths State of Michigsn



On August 27, 2015, the U S District Court's Magistrate Judge, Anthony P
Patti denied Petitioner's motion for an evidentiary hsaring, for discovary,
and for the sppointment of counsel, and grantsd his motion to expeand the
reacord (Appx “IV")

The Petitioner attached to his motion in ¢the U § District Court,
requesting an svidentiary hearing, "newlv discoverad evidence," a Saptember
02, 2014, Detroit Free Press Article that refersnced MDOC's IAD Dirsctor.
Stephen Marschke and numerous laswsuits filed against the MDOC's IAD Director
The Petitioner's motion included eftations to the numsrous lswsuits mention
in the article, and, explsined to the U S District Court Judge all of the
mention lewsuits demonstrated MDOC's IAD Director, Marschke had the
propensity to provides false testimony against Michigan prisoners and present
falee avidence in hearings involving MDOC prisoners (Exh "H")

The U S District Court Judge, Nency G Edmunds denied the Paetitioner's
writ of habees corpus without & Report and Recommendation or chjections from
ths msgistrete asnd Pastitioner, in aen opinion and order deted Novembar 22,
2016 (Appx "VY")

The Patitioner moved for s Cortificete of Appealshility, informa pauperis
stetus, the sppointment of counsel, s remend, snd en evidentiery hearing in
the United States Court of Appesls for the Sixth Circuit of the U S District
Court judgmant denying his petition for urit of habeas corpus The Court of
Appesals for <thae Sixth Circuit 4issued an opinion end order denying
Patitioner's requsst dated Juns 28, 2017 (Appx "VI")

Thereafter, thes Petitioner moved for a rshesring in the United States
Court of Appeals for the Sixth Circuit The Court of Appeals for the Sixth
Circuit denied Petitioner's request for e rehesring and motion for a

Certificate of Appealahility in an order dated March 21, 2018. (Appx "VII")



ARGUMENT

I Jurists of reasaon would find it deobatesbls whather the
State end Fedaral lowsr appellate courts has decided en
important question of federsl lsw that has not bean, but
should be, settled by this Court, as to whether, ths
violation of prison regulations by prison officlals in
complicity with outside law enforcemesnt, renders the
ssizure of Patitioner's orsl and written coemmunicetlons
unreasansbla within the meanings of the Fourth Amsndment
and, whether ¢ths unauthorized acts aof ¢the #ichigan
Department of Corractions that resultaed in the seizure of
the Petitioner's oral and uritten communicetions denied
the Patitioner his Fourtsenth Amsndment righte under the
- laws guarantesd by the U.5. Constitution.

The case presents a unprecedented problem underlying the Michigan
Department of Corrections srbitrary violetions of its policies designed to
keap contraband out of its prisons, in order to assist outsids law enforcement
in non-penologicel criminel investigations

An a matter of first imprassion, Petitionsr raspsctfully aeks, this Court
te sesk guidance from existing caselaw, that supports Petitioner's position
that the smuggling of contrahand {tems into prisons end the providing of
contraband items to prisoners by prison officials ars known "uneuthorized" end
"arbitrary” acta, that has resulted in the violation of fetitioner's Fourth
fmendment and Fourtaenth Constitutionsl guaranteed rights

This Court has, loang ago, admonished the posssssion of contraband {teme by
prigonars See {.s., Bell v. Uolfish, 441 U.5. 641 (1979){prevantion of
smuggling of drugs, weapons and other contraband is e significent and
legitimate prison sscurity interest ") Polices daesignad to kasp contraband out

of jalls and priscns have been upheld in cases decided since Bell See Hudson

v Palmer, 4L68 U S 517 (19%4)(recognizing, the constent fight against the
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proliferation of knives and guns, 1llicit drugs, end other contraband); tlodff
v MeDonnell, 418 U 5. 539 (1974) (upholding, the inspection of mail from
attorneys for contraband hy apening letters in the presence of inmates™)

Thas United States Court of Appesls for the Sixth Circult, also, recognizes
this well established adomishmant of possassion of contreband $tome by
prisonars Ses Stoudemire v Mich Dep.t of Corr., 708 F.3d 560, S74 (6th Cir
2013)(“We do not underestimate the importance of deterring and detecting
contraband in prisons®) Ae Justice Marshall concurring opinion is ept:

"Contrahand’ is certeinly a serious oproblem 4§n =a
correctional setting but the main probiem fs to keesp §t
from santering, rather than leaving, the correctional
fecility Ses Procunier v Martin, 416 U S 396, 424
(1914) (Justice Marshall, concurring).

All Fadersl and Stete courts, following this well eatablished admonishment,
hes adhered ¢o orison regulations and/or sought criminal prosscutions, in
rasponse to, the typs of unasuthorired a:nd unlewful actc committed by the MDGC
amployses end prisoner, James Hicks in this case Pstitionsr's cess is one of
first impression.

Yllustrative of the admonition by this Court of thes practices emploved by
the MDOC emplayees eare supporting caselsw from Federal and State courts
Prison officiale cmsas. E£ g, People v.. Duke, 87 Mich App 618
(1978) (recognizing, “prison guard charged with possassion of heroin efter
attempting to bring drugs into prison given to him by police"): tilson v.
Dep't af Core.. 2002 Mich. App LEYTIS 766, *2 (2002){recognizing. termination
of 1library essistance for delivering contraband controllad suhstance to
inmates"); see alss, Unitad States v. Gregory, 315 f 3d 637, 639 (6th Cir
2003)("e rorractinnel officer cherged with providing contraband in prisans");
United Ststes v Roybal, 735 F 2d 382 (5th Cir 1986)("a vorrecticnsl officer

violstion of federal contreobend statuts was indicted and convictaed for
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praviding inmates with controlled substance snd recelving monesy from an
inmate"); Unitad States v Coleman, 1993 US App LEXIS 341 (6th Cir 1993)("a
prison guard wes charged and convictsd of sttempting to provide a prohibited
ohject to en inmata and attempting to possess cocaine with intent ¢to
distribute”)

See also, Michigsn Prisoner's cases € g , King v Sanders, 2014 U S Dist
LEXIS 48528, 2-4 (£ D. Mich 2014)(recognizing, "a prisoner's radio as
contraband, but returned to prisoner becsuse 1lawfully acquired and not
sltered"); Midgette v Mich Dep't of Corr , 1994 US App LEXIS 29280, #1-2
(6th Cir 1994)(recognizing, "if & prisoner with a lesrning dissbility is
found to possess a teps player, which ha received from e fellow inmate, thess
items may be confisceted by prison officlels ss contraband"); Dysr v
Wardwick, 2012 US Dist LEXIS 1197048, 8-9 (E D #ich 2012)(recognizing,
inmate’s possession of & 'walkman' to be contreband"); Cerr v Booker, 2014 US
Dist LEXIS 13048, 4-5 (E D Mich 2014)(recognizing items that was purchased
outelde of fecility to be contraband”):Lewis v Parker, 2014 US Dist LEXIS
103366, 3-4 (E.D Mich 2014)(recognizing, wetch conflscated from prisoner
without prison number ss contraband"); Clardy v Mullens, 2002 US Dist LEXIS
152101, *5 (E D Mich 2002)(recognizing, a digitsl scale snd other items as
contraband received by inmate from prison amployses")

None of thess courts (abova) hae allowed, s prisonsr to violate prison
policias in order to possess "contreband” items, or, permitted, or given
prison officlals the suthority to violate their regulations ¢o provide
"contraband” 4itsme to a prisoner Each of these courts has found such
impermissible acts to he a violation of the State end Federal laws or wsli-
established prison regulations

Therafare, the Federal aend Stets louer courte opinions aere contrary to

Suprems Court precedent and public policy underlying contrabend possession in
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prisonas making the Suprema Court's precadents end publiec policises
sutright, “meaningless " The State's appellete courts, the U.S District Court
nor thae Court of Appeales for the Sixth Clrcuit adequately or correctly
resolved the Petitionar's Fourth and Fourtsenth Amendments Constitutional
claime

It 19 well settlsd, undsr Michigan lew, 2 corractional officer, "is a
position of public trust "{1]. To this end, the Sixth Circuit has recognired
that, "it is axiomatic that the public places tremendous trust in prison
emplovees that they will not conspire with inmates ¢o viclate the laws.v[2].
Thae prison officials here by their “unauthorized" acts wilfully violated the
"public's trust,” and engaged in corrupt behavior againet Patitioner below

This Court has held that, "only tha need of prison officials to maintsin
order and security within the inastitution might override the inmate's right to
privacy.” Hudson, 468 U S et 522. This Court aslse holds <that, "the
applicebility of ths Fourth Amendment turns on whethar "the person invoking
its protection can claim s *justifieble," s "reasonable" or a "legitimate
expectation of privecy” thet has baesn invaded hy government actions Hudson,
L6B U S et 525.

Post-Hudason, the Unitesd States Court of Appeals for the Sixth Circuit, on
point, sst {ts law-of-the-circuit to include, "whan Michigen Dapartment of
Corrections officials fall to follouw procedures,” "a Michigan prisoner makes a
chellangeable Fourth Amendment cleim " See Stoudemire, 705 F 3d at 573

The Sixth Clrcuit applying Bell exsmined the Fourth Amendment framework
guaranteed pretrial detainees limited privacy interest, in the context of a
convicted prisorer in Michigan Stoudemirs 705 F 3d at 571-72: Bell, 441 U §
at 558, the prisoner in Stoudamire presented evidence thst, s MDDC emploves
had received a reprimand for her failure to conduct a strip search "in a place

which preventad the esarch fraom being obassrved by those not assisting in that
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search, in violation of the MDOC'e rules Stoudamiva, 705 F 3d at 573 The
Stoudamire, panel “identified a well.establishad right, that convicted
prisoners do not forfait gll ceonestitutionsl protections by ressons of their
canviztion and confinament in prison-- a right esteblished by this Court long
bafora the avents in this cese. See, Ball, 441 U0 S at 545,

The Stoudemire pansl, else, emphasizad & key point, which is, “Had the
prison 6fficial (Dunsgan) followad procedureé, she would not have violated tha
nprisoner (Stoudemire's) Courth Amendmant rights v

Thus, 1lika Stoudemirs this factor waighs (n favor of a violation of
Petitionar's Fourth Amendment rights by prisan officials I+ is cleer in this
czee, 88 1in Stoudemire that priscn perscrnnel viclated the follouing
reguletions, MDDC Policy Diractive O4 04 110 et sag

The U 5 Eastern District Court of Michigen notas that, the MDOC P O
04.04 110 requirements applies +to Michigsn prisoners, semployesa and
visitors "{3]. Per MDOC Policy, in the csss of tha discovary or uss of a
digitel recording davice * % # in a MPOC focility the memery card "shell! he
'arasadf and if necaesary the dsvice should he retained ss evidonce for an
adminiastrative hearing See MDOC 04.04 110 ¢ (GGG) The viclation of MDON's
P D 04 04.110 ¥ (GGG) is sancticnzhls. Yet, there wes no ssncticns imnosad 4n
Patitioner's case The MDOC's employees, per MDOC'e P D 04L.04 110 et aeeg ,
responsibility to control {ts facilities includs the duty to pravant digital
racarding deavices from entaring the facilitiss”. MDOC P.D. 04.04.190 ¢ (J).

Under exieting case law, it has benn the practica of thz MBOC when,'a
Michigan prisoner notifies the authorities and cooperate with authoritioo
againat 8 fellow inmete, an undercover officer, is prasented to the fellow
_prisane:, and the undarcovsr officer would wear & hidden recording davice
whils in Michigan prisons This Court has recognized, this practice t5 he

consistent with othar law enforcecent investigetive technigques acroas
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America "{4].

Ta this end, the U.S District Court of Michigen hes recognized the
inharant safety risk involved with prison officals at the instigation of leuw
enforcament providing a Michigen prisoner with & contraband radio with =
recording device smbedded inside "{5].

The Petitioner, applying Hudson, Bell and Lolff, made the follawing

arguments below: The MDOC employees falsified documants in vinlation of MDOC
ork Rule 47 in order to provide priscner Jemes Hicks with the contrabhand
radlo and digital recording device used to record his conversation with
Petitioner MDOC Ruls 13 which states that, "A1l employaes shall be familier
with, enforce, and follow all Dapartment rules, regulations, policies, sand
procedures An employes shall not undermine or interfere with the Department’s
efforts to enforce rulss, regulations, policies, or procedures

Par MDOC Ruleas, in recording the communicetions betwsen Patitionar sand
prisoner, James Hicks the MDOC employess violated MDOC Employse Work Rules 54
(2006) (Recording Devices), which prohibite recordings within the walls of the
prison axcapt for recordings routinely made ae part of daily operations, used
during interviews as part of an sdministretive investigation, or made with
epproval of the Regional Prison Administrstor as pert of & deapartmant approved
investigation These exceptions were inapplicable to a lesw enforcement
infitiated investigation

In addition, ths MDDC employees are prohibited from making unauthorized
copies of communications which ars routinely recorded and/or monitored as part
of the dalily operetions of the Depertment (logbooks, sscurity taepes, etc )

As argusd below, MDOC P D Attachmant C number 04 07 112¢ for Level I
through III, provides thet epplisnces must he purchesed from the Standardized
Property List, must be inscribed with the prisoner's identification number

prior to being given to the prisoner, and must be on the priscnar's property
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card. Section 13, 14 and 15 provides as follow that & Michigan prisoner may
have:
One radie {cessette <tapes player, or combination
racio/tapas  playar] provided 1t wes legitimstely
purchased from a prior Standsrdized Property List,
Standerdized Appliance List or prior to ths issusnce
of a Standardized Appliance List

On these fscts, the Petitionsr ergued that, the prison smployees violated
MDOC Work Rule 20 uhich provides that an employee "shall not introduce * # <+
any ather item not epecifically authorized by policy in a facility uwherse
offendars are housed Furthar, they slso violated, MDOC uork Rule 48 mhicﬁ
prohibits employees from exchanging with, giving to, or accepting gifts or
services from en offender *

As in Stoudamirs, who wes "similarly situsted to Petitioner within the
MDOC, “had the MDOC employeas in Petitioner's case followed procedurss, the
Potitioner contands that, "they would not have violeted his Fourth Amaendment
rights Tha Patitioner respectfully ask this Court to confirm this contention

Soveral years after Stoudemire, the Michigan Court of Appsals confirmed
that, “"a Michigan prisoner has s privacy right in his pereonal communications
with others while in prison, thet was not aubject to disclaosure to a third
party (1 e the public) absent a court order " Sea i e , Booth v Dep't aof
Corr., 2016 Mich App LEXTS 2229 (2016)

In Booth, the MDOC took adverse asction against its employee farl Booth
(hereafter Booth) for his treatment of e prisoner housed in a medical
facility The prisoner was talking on the phone with his maother at the time of
the interesction Id at 1

The MDOC, oamployes Booth, thereafter, requested through the Michigsn

Freadom of Informetion Act (hersaftar FOIA), the recording of the prisoner's

16.



telsphone conversation The MDOC denied the employess request and Booth filed
# sult The Court of Claeim closed the cese

The Michigsn Court of Appeals reversad, in reletion to the recorded
conversation The Court of Appeals panel, emphasized, "Booth" clarifisd at
oral argumentes bafore the court that a conversetion between Sooth and the
prisoner may 8lso bs heard on the recordings, and it was access to this
spacific conversation-- not any privete conversation betusen the prisoner end
his mother-- that Booth sought Id at 2

On remand, the Court of Claeims conductsd an in-cemere review of the
racorded conversetion hetwsen the prisoner end his mother and concluded that
it wes not subject to FOIA disclosure. Id Once egein, Booth appaaled

On eppeasl, the Michigan Court of Appeals found it was clear that the Court
of Cleims either did not engage in any balasncing of Booth's interest es
againat ¢ths prisoners Id. et S5 Applving, ¢the FOIA exemption, MCL
15 243(1)(a) The Court of Apeals raeviesuwsd the subject recordings The Court
of Appesls found most of the recording to be personal in nature In doing so
the Court stated: “Keeping 4n mind the privacy {nterest et satake, our
description of the recording must remain minimaliatic *

The Court, elso, notsd that Booth contended that prisoners had no privacy
interest in his recorded conversation given hie incarcerstion statue and
beceuse thes prisoner wss in violstion of o dress code Relying in part on
Hudson, the Court of Appeals stated:

"It 1a cartaintly true that prisoners have a reduced
privecy interest . This leck of privecy ensures
prison safety and appliss only ¢o & prisoner's privacy
intarest in reletion to prison and state personnsl, not
the generel public Thers aimply is not precedsnt for
ralying on a8 prisoner's reduced privacy intersst to

support disclosurs of & prieoner's privatse and intimate
information under FOIA Id , &t 7

The Court of Appesls found that disclosure of any relevent end audible
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partion of the recorded convarsetion could contributs to the public's
understanding of the oparstions of the government Id et & The Court of
Appaeals remanded the case, and prohtbited disclosurs of any information on the
recordings to a third party absant s court order Jd , at 10

Unlike in Booth, there was no court order sought or issued in Petitioner’s
cass to disclaose his privete communications mads while in prison to the puhlic
at trisl, as required by the Fourth eand Fourtesnth Amendments of the U.S
Conatitution

Arguably, since, the Sixth Circuit has recognized in Stoudemire when, as
hera, tha MDOC fail to follow i1ts procedures, "a similarly situated Michigan
prisoner makes s challengesbla Fourth Amendment claim.” end, tha Michigan
Court of Appeales in Booth recognized that, "e similerly situated Michigan
prisoner has s privacy intersst vhen it comes to the prisoner's communications
being disclosed to m third party shsent s court order " 1t is spparent that
tha Federsl and Stete louer courts erred in effirming the Petitioner's
conviction on the grounds thet his Fourth and Fourtesnth Amendment U §
Constitutional rights were not violated by prison officlels

furthermoras, although, the Petitionar contands that this eppears to be an
fasus of firet impressian in this Court, similarly, the United States Court of
Appeals for the Second Circuit has address the issue of a sesarch intanded to
bolstar a prosscution’s case " Sae United States v Cohen, 796 F 2d 20 (2nd
Cir 1986)

The Second Circuit in declining to extent tha Cohsn exception to convicted
prisoners, however, distinguished Hudson an invalidated e cell sesrch that it
found, mss hare, was interided solely to holater the prosecution's case ageinst
8 pratrial detainse Cohen, 796 F 2d at 23 There, the court noted that the

racord "clearly revessled” that the geerch:

"was initisted by the prosecutor, not prison officiels
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The decision +ao search for contrabend wes not made by
thoss officisls §n ths best position to sevaluats tha
ascurity nead of the institution, nor waa the search evan
colorably motivated by fnatitutionsl security
congerns “Td

The Second Circult hermonized Boll and Hudson Tharein, the Court concluded

that ths sasarch of a pretrial detainee must be related to institutionsl
apcurity concerns Cohen, 796 F 3d at 23.24

Courts have split regarding whathar ssarches conductsd for reasons ather
than inatitutionel safety violete thas Fourth Amendment One lina of casaeas has
followsd the Cohen doctrine E g United States v Rollack, 50 ¥ Supp 2d 263,
270 (S D New York 1999)(sama}; United States v Vasta, 642 F Supp 974, 984-
8985 (S D. New York 1986)("government conceding to viclating the holding of
Lohen, and stated 1t will not utilize the frults of the search at triel%);
United Stetes v Clark, 2002 US Dist LEXIS 20645, *18 (S D Ohlo 2002)("Thia
court considers the Sacond Clrcult dscision in Cohen to be pereussive end will
follow ths same*); McCoy v State, 639 So 2d 163 (Fle Dist Ct App (1st
Dist) (1994) (Following Cohen when police officer on direction of the assistant
state ettorney, search the defendant's pretrisl detention cell for uwritings
conteining ineriminating statemsnts on the eve of trial"); Lowe v State, 203
Ga App 277 (Ga Ct App 1992)(holding inmatms have some Fourth Amendment
i"mhere no institutional need is eerved hy the ssarch"):; State v. Neely, 236
Neb 527, 530, 540-.541 (1990) (warrantless search of defendant’s property in
locked jail inventory look for evidence of crime; supprass order
affirmad’);%tate v Henderson, 271 Gs. 264, 267-268 (1990)(sgreeing with
principle thet warrantless search of cell solely at prosecutor request would
ha improper, mearch uyarrant would bs required")

Some courte have concluded that the Hudson decision holde more broadly thet
inmatas per sa leck sny Fourth Amendment privacy rights in their cell and

lockere Ssge lUnited Stetes v Reece, 797 F Supp B43, B46 (D Cole
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1992) (eoncluding that a prisoner has no expectation of privaey in his cell,
and lacks Fourth Amendment protections ageinst unreasonable search and
seizure”); Stats v Martin, 322 NC 229 (N C 19688} (holding the defendant
lack any expectation of privecy in his cell, so tha jeiler hed the right to
ingpect anything in hia cell®)

At lesst one court has applied the Cohen doctrine in the context of a
convicted prisoner In Lutz v Collins, 2009 Tex Apo LEXTS 8B4, B8-9 {(Tex
fpp  bth Dist 2009) (applying Hudson), a convicted prissner, David R Lutz,
contende@ &nv his ¢trial npleadings that the aeppelless viclated the U §
Constitution and the Texas Constitution by search and selzure of his pspere by
order af the Attorney Genersl of the Stnte of Texss

The inmate, Lutz's call uwes ssarched by officers as pert of en
investigation ints the filing of felse financial statements hy inmatse
Several daeumenta ware confiscated from tha inmete's cell end copied by
inveetigators, his original documanta were rsturned to him with a 1ist of
which documsnts had bean copled

Tha Court of Appeals, found, Cohen can ba differentiated fram the inmate's
ceea hecause Cohan wes a pre-triel detainse, while the inmete (Lutz) wes a
convictsd faloan and inmate in the custody of the Texas Department of Justice
citing Cohen, supre at 21

Tha Court of Appeals stated: “lhile the sesrch of Ccohan's cell was in
conjunction with the investigation 4nto the crimes for which Cohen wes
awaiting proceedings "Lutz" was slready serving his prison saentence and the
gsearch of his cell was in relation to an entirely different crime Id

The circumstances in the Lutz cese are identical io those impliceted here
The prosscutor acceording to the lead Detective, Russell Fries teatimony below,
did whet the prosscutor did in the Cohen and Lutz cases-- employed oarison

officials to salze evidence to bulld s casa against the Patitionep



Rccording to Hudson, prison officlals must be free to seize from cells any
articles which, in their view, dissarva "legitimate institutionsl interests *
Id at 528, n 8 Unlike, convicted prisoner, Lutz, the Petitioner raised
several reason supporting his cleim that ths MDOC employass violatad his
Fourth Amandment right agsinst unreascnable search and selzure, Petitionsr of
course pointed to, in addition to, the violation of prison rsgulations, that
his personsl papers, attorney-client correspondance was ssized by prisan
officlals whera the documants seized did not contain information concerning
imminent danger to inmates safety or prison sscurity, but was seized to sssist

the prosecution's case as in Cohen and Luty

This Court has held that, “ths Constitution prohibits » State from treating
letters and lagel materisls es contrabsnd Hudson, 468 at 548, "if matarials
ts axamined and found not to he contraband, there can be no justification for
its selizura " Hudson, 468, at 549. Per MDOC Policy, "a Michigsan prisoner is
suthorized to possess parsonal photographs, MDOC P D 07 04 112(€), and MDOC
D 06 07 112(N), specifically, provides that, "a prisoner is authorized to
posssss lsgal documents (6].

Furthar, as set forth in MDOC P D 05 03 118, a prisoner is allowsd to
pussess newspapers For MDOC Policies See 1 e, http://uww Michigan
gov/corractions {follow the "Publication and Information® link then follow the
"pplicy Dirsctives” 1link}l;[7].

Although balow, thers was allegations made by the Petitioner that included
parsonel letters and legsl matarisle uere 8lso confiscated by the MDOC
Inapector, Mascerrs, the MDONC Inspector did not testify to confisceting these
personal lstters and, legal materials

Howsver, the Petitioner contends that using circumstantisl evidence the
racord supports that, prisonsr James Hicks tastified that he read letters from

Patitionar's trisl attorney end prisoner James Hicks also admitted that he



raad Patitioner's PSIR.

At trisl, thae MDOC Inspector testimony includaed resding tha "Contraband
Removal Record,” that stated the Patiticner was packed up to leave the prison
on & writ Tt is undisputed that, the result of the pack up was because
Petitioner wes being arrest regarding this case, snd was not ellowsd to take
any property with him, this econtantion 1s supparted by prisoner James Hicks
testimony that the polics came and pack Patitioner things un sand <took
Petitioner's property to the prison proparty room.

In short, the seizure of Petitioner personsl property was not dona pursusnt
to esteblished MDOC procedures, Hudson, 468 1) S. st 530-36, although, the MDOC
employses prepared s false "Contreband Removal Slip," and testified to the
falsity of ths procedures at Pastitionsr's trial and remand hearing on appeal
in order obtain Patitioner's unconstitutionsl snd wrongful conviction

In this cese, there was no MDOC promugations governing this situation. The
regulations of whether e prisoner, es hare, cen possese = digitel recerding
device and contrshend radio providad to ths prisener by prisen officlals and
uhether prison officiels can seize orsl snd written communicstion of Michigan
prisoner at the instigation of lew snforcement, is moot and shetract within
the MDOC.

Contrary to, the MCOA opininn that ralied on the “material® fglse
statemente given by the MNOC emplovess ta effirm Petitioner's unconstitutional
and wrongful conviction and sentence (Appx "I')

Federal jurisprudence in Michigan recognized, at the time of Peti%ioner's
cass, the MDOC's Internal Affairs Division (heresfter IAD) handles
investigations of allegations egseinst employsas of tha MDOC axclusively
Generally, unless 4involved 4in felonious condust 4in conspiracy with Ban
employee, MDOC prieaners do not fall under Internal Affairs jurlediction ~{8).

Further, any invastigations conductsd by ths MDOC's IAD rerquires the results



of the investigetion to be eummarized in a raport fel. .Thera uas no
obligatioﬁ on the part of the MDOG's IAD, Stephen Marachka to inveetigate
prisoner Jemas Hicks complaint to outside authoritiess [101.

Moreover, the U § FEastern District Court of Michigan recognizes that,
“¢ha MDOC documents finvolving prison {nvestigstions are placed into = fils,
whather relsvant or not,"[111; "these MDOC racords includes elsctronic moniter
logs, aend logbook entriaa for control centsrs "{12).

In additiun, the ' S District Court of the Michigan recagnizes that, a
MDOC's warden and MNDOC'e Reglonal Prison Administrator "chein of command" to
gec es follows: "A warden must seak approval from the Regional Prison
Administrator in his chain-of-command, epprovel must then be given by the
Parsonnel Director, the approprists Daputy Diractor end the Director of the
Dapartmant of Corrections "{13}.

Under Michigan's atatutory lasw, tha Director of the MDOC is ssaigned the
duty to suparvise end control tha MPOC [14]. Tha MDOC amploysas employed by
State prosacutors and outside lsw snforcemant accordling to statutory law,
undermined the statutory authorities of the MDOC Direector, Pstricis Caruso,
damonatrated by the NDirector's response to Petitioner's Michigen's Freedon of
Infarmation Acts (Exh n17)

In context, tha Sixth Circuit hes recognized that, *a warden would not
consent to eny contraband being brought inte a prison *{15}. Per MDOC's
policy, the warden s required to give written consent for ths partiss
involve& to utilize a digital recording device on priscn grounds MDOC P.D
0L 04 110 7 (3):116).

Correspondingly., the U S Diastrict Court of Michigan is asuare of the
geteblished practice that gaoverns tha tranafer of Michigen priscnsrs, that
gives the Central 0ffice of the MDOC the final euthority on Michigan prisensre

transfers “[17). Gensrslly, prisan officals (MHOR) prepare trenafer documents
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only in response to diresctions they receive from Central 0ffice [18].

Further, the U S District Court of Michigan, slso, ecknowledgee that,
Ythe MDOC meintains tecords of the MDOC and Michigan State Police (hereafter
MSP) when working in conjunction in criminal invastigations including MDOC
critical incident participation reportes [19], these MSP investigation raports
memorializes the result of each investigation [20}.

These decisional cesslews, from the U § \lestern/Eastern U S District
Courts snd tha Sixth Circuit Court of Appesls of Michigen contradicts the
MDOC witnessas testimony recitad &n the MCDA's opinion, in pertinent, that:

"DOC witnass testified that the approvel process wan
informal and that the DOC did not necessary meke or
ratein records of the approval process ¥ (Appx "TI*%)

The reasoning of the MCOA nesver reached tha question prasented by
Patitionar, 1 e , “"uwhether, the MDOC hed obhtsined suthorization?" not,
"Whether the MDOC initiated the approvel process?" the emall presentsd belou
supports that approvel wes not obtsined Under the totality of the the
evidence presanted, the MCOA never reached the merits of Petitioner's
Fourteanth Amendment claim (Exh "fF")

Furthermore, the MDOC's Inspector, Reymundo Mascarro confirmed the all to
apparent truth, that Michigan prisonars are entitled to due process when it
comes to prison policies At triel, the MNDOC Inapector, Reymundo Mascarro
testified thet Petitioner was sntitled to due process when it ceme to prison
policias The reeaoning of the MCOA decision "was besed on an unrasssonable
determination of the facts," in light of ths record hefore the Stste court
Sea 28 U S C § 2254(d)(2)

Nonethaleass, tha Federsl Constitution provides that, "the State cannot
dany a person lifs, liherty or property without due process of lew " As this

Court notes in Wolff, 418 U 5 et 555-556, that prisoner's may claim the

protactions of the Due Process Clause " The Dus Process Clause aof the
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Fourtesnth Amendment has long recognized as assuring ¥fundamental fairnese®
in eriminal proceedings See e g Lisenbha v California, 314 U S 219, 236
(1941); Moore v Dempsey, 261 U & 86, 90-9%1 (1923)

Michigan jurisprudence, in context, has addressad a prisoners
constitutionsl rights to evidsnce in criminal trisls vhen the MDOC is
involved, making the State's appellete court well eusre that the MDOC had
violated Patitionar's Fourth and Fourtesnth Amendment U4 S Canatitutional
rights

Michigan criminsl jurisprudence has found that, "it has been established
that recorde are kept at (Michigen) prisona which could be easily made
eveilsble to courts 7{21]. Michigen courts alssc racognizes that,"it is @
practice of defanse attornsys to request "Discovery“ of the circumstances
surrounding the racording of ¢their clisnts ¢to prepare & defense for
triael v{22].

Correspundingly, the Stete Courts recagnizes,'the prosscution has s duty
to obtein Michigen State Polica filas, and, to provide these filess to the
defense,"[23), end, the State prosescution is also required to exerciss due
diligance in gesking ta ascartain the identities of eny ‘nbuc
witnesass "[26].

Importsnt to the case at bar, the Michigen Court of Appesls recognizes as
part of a criminel defendants trial, "exhibits” such as MDOC documants that
consist of contreband removal racords, & request for Stete Police
investigation, s defendsnt'e bhasic information eshset, an evidence report, a
photoaraph, end, e misconduct report "{25). The MCOA notes, “the influence
MDOC documents have on a jury detarmination of quilt "{26]. Basad on
existing cagelaw from Michigan jurisprudenca, in context, tha MCOA should
thave knoun that the MDOC witnesses was providing false teatimony below

This Court has made clear that, *the deliberate deception of a court and
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jury by the presentation of knoun and false avidence ie incomnetible with
the rudimentary damands of justice [27].

The Petitionsr ues deniad his Fouteenth Admendment U § Constitutional
rights where, the jury convicted the Petitionsr on the perjurious testimony
of MDOC's Inspector, Reymundn Mascarro, MSP, Jamee MeDonald end, whers, the
opinion of the Michigan Court of Appeals was based on the perjured testimony
of the MDOC IAD's Dirsctor, Stephan Marschke

The "naw avidence" presentsd hy Patitioner in the faderal lowasr courts
bhelow, would have "fundamentally altersd Patitionor's 1legal claim." and,
“placed the cleim in 8 significant different posture,” if an evidentisry
hearing was held, whers, the Patitioner disputad the State's facts with
"clear and convineing" evidenca,,”on direct review, that tha MDOC employees
hed perjured themsalves and tha State appellate court(s) relisd on this
perjured tastimony to confirm Petitioner'a wrongful conviction 28 usc §
2254(e)

It hes besn long establishad by this Court that, "the failure of an
adminfstrative agency to follow its own rules end regulations e & denisl of
due procees af lsw Sse 8 g United States sx rel Accerd v Shaughnessy,
367 U S 260. 268 (1954)(eame); Vallin v tUnited States, 374 U S 109
(1963)

The Petitioner made tha argument below, that, although Accardi and Vaellin

deals uwith differant agencles and different fact patterns, thay stend for
the proposition thet administrative rules and regulations must be followed
in order to comply with the requirements of basic fairness implicit in the
concept of due process of law Cf Simmons v United States, 348 U S 397,
405 (1958)

The State end Federal lowsr appellste courts rulings are based primarily

on the "doctrine of judiclisl reetraint," "doctrine of judicial expadiency,®
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and “knoun felse evidence" the Stete and Fedsral lousr appellute courts
reliance on thess 'doctrines' and “falee evidence deoex not address the
violation of Petitioner's Fourth and Fourteenth Amendment rights againet tha
"unreasonsble” and “arbitrary® actions of the Michigan Department of
Corrsctions according 4o United Statas Supreme Court pracedent

Eeceuss the Stats and Federsl lauwsr eppsllste courts did not reach ths
merits of Petitiomerts Fourth and Fourtesnth Amendment, beceuse their
rulings was bssed on ths perjured testimony of the MDOC witness and, en
misepprehension of tha laus and facts in issue, Petitioner contends that
faderal hasbeas review is not subiect to the defarantisl stenderd that
appliss under AEPDA to “eny claim that wae adjudicatad on the merite in the
praoceedinge helow." See 28 U S C § 2254{d) Instsad, tha Patitioner seeks
de novo review by thie Court {28].

Thare are s variety of “compslling ressson” why this Court should grant
Cortiorarl in this case, including: (1) to the question uwhather the
Patitianar makes = challegablas Fourth Amendmant claim, whare, the MDOC fsil
to follow ite procedures under the Stoudemire doctrins, (2) to dscided
whather the Petitioner makes a challengable Fourth Amendment claim whera no
court order uwas sought or issusd under the Booth doctrina i disclose
Petitionar's communications to & third party, (3) to resolve the controversy
over whether thes Cohen doctrine should apply to convicted prisoners, (4)
because aarious questions are raised concerning a denial of equal
protactions of ths lsws guerantsed by the Fourtesnth Amsndment, (5) to
revisw the Stats court holdinge that, was bssed on perjured testimony of
prison officisl; (6) becsuse the reslience of the Federal and State louer
courts an known parjury committad by prison officials is a "compelling
reason” to grant a writ of Certiorari, (7) to vacatas the judgment balow, and

remand for furthsr considarations basad on tha Petitionar’s clear shoulng
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that perjury was committed by prison officials and relied on by the State
and Federsl courts to affirm Petiticner's conviction, (8) to review the
constitutionality of the actions of prison officials in transfarring the
Patitioner, recording the Petitioner and failing to documsnt the results of
the lew enfﬁrcamaut 1nvestigation instigated investigation that was not

contemplatad in Bell, Hudson and Wolff, (9) bescausa the cesse prasants en

issue of importence beyond the particular facts and parties involved in this
maetter, whera, the praectice of the MDOC and other suthorities will become &
practica that must be permitted at sll prison institutions if the Court does
not eddress the Constitutionality of the MDOC's action, (10) to address the
doubts concerning the correctness of the holdings in Hudson, to resolve
conflicting decisione from other courts where Hudson never contemplated
searches of pre-trisl datsinees end convicted prisoners at the instigation
of outside lsw enforcemsnt, (11) eddress the importance to the public of the
.1aaus of oprisoner rights to posesess contrasband items end the prison
officiels suthority to sllow & prisoner to possese contreband iteme, and
(12) to review the lower State and Faderal appellete courts rulings with
respect to this case de novo baceuse, "jurist of reasons would find their
rulings on this issus dabatable, and, the rulings of tha State and Fedsral
lower appellate courts raises important questions of federal lau thst should
be decided by this Court

In the addition, the Petitionar invitss this Court, to grant Certiaorari
to decided any crucisl issuss that has not heen presented by Petitioner

For thess rmasons, Petitioner, Tajusn Marnez Williems ask that this Court

grant this patition for s urit of Certiorari

ARGUMENT
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to prove dafendant's claim:

“(1) that the individual frequently held himself out to

defendant aa an attorney; (2) the defendant genuinely end

resascnably helieved that the individual was an attornay;

(3) <that pursuant ¢o this helief, defendant made

confidential communications to the individusl; (4) that

the individuel disclosed to the government the

confidential communicetions he received from dsfandsnt;

and (5) ths government used these disclosures as a source

of obtaining othar evidence that it intended to use at the

trial

In granting the defendant's motion, the U § District Court held that, "the
sttorney-client privilege applied to defandant's communication and prohibited
the govermment from 4introducing thas evidence either directly or indirectly
The United State Court of Appeals for the Ninth Circuit hes epplied the Tyler
doctrine € g Velasquez v Borg, 1994 U S App LEXIS 17069, 1994 WL 327328,
st 1 (CA 3 1994)(stating, "becsuse [pstitioner) does not contend that he
thought {the jailhouse leauyer] was authorized to practice law, he hase not
proven 8 viaolation of the attornay-client privilege as traditionslly
understood"); See alsa, Stete v Melendez, 834 P 2d 154 (Ariz 1992) (holding,
"statements made by ths inmete to his !'jsilhouse lsuyer' wers confidential,
and that allouwing the "jeilhouss lauyer” to reveel thess statemants in court
would violsts the due process cleuse of the state constitution") . The five
criteria’s of Tyler were met in Petitioner's case
This Court confranted the problem of inmats legal sssistance in Johnson v

Avery, 393 U S 483 (1969) The concurring, obassrvetions of MR  JUSTICE
DOUGLAS, are epropos of the csse at bar: “Layman-- in and out of prison-
-should be allowed to act es next-friend to any parson in the preparation of
any peper or document or claim, so long as he doas not hold himeelf ocut as
practicing lew or as being a member of the bar " Avery, 353 U S at 4891492,
498

Under the rational of MR JUSTICE DDUGLAS concurrance in [Avery v Johnson,
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supral, prisoner, Jemes Hicks may not hold himeelf out as practicing lau
18 to bhs a "certified parslegal " In the context presented hera, sevarsl
courts agree with this rationsl. Ses e.g Guect! v Guese, 2011 U1.5. DdDist

LEXIS 15 (2011); In re Grand Jury Subpoens Duces Tecum, 112 F 3d 910, 923
(1987) (recognizing the court has found the privilege epplicable whare the
client reasonably belisved that o poseur was in fact an attorney®); United
Ststes v Mullen & Co , 766 F Supp 620 (1991)(holding, "attornay/client
privilege applies in confidentisl communicetions made to an accountant uhere
tha client wsa under reasonable, but misteken, bellef thet the sccountant
was an attornay!).

In this csse, prisonar, James Hicks 1ike the prisoner in Jyler reviswed
all of Petitionsr's legal materisls snd wrote letters on Petitioner’s behalf
to Patitioner's trisl judgs. Prisonsr, James Hicka gained Petitioner's
confidance and asked questions sbhout ths wsapons conviction Petitioner was
appesling, and also about the homiclide cese in which Petitioner waes a prims
suspect

Historically, inmste “peralegal” programs hoe leng been recognized  in
Michigan prisons."[29]., Therafore, the Patitionsr had a reason to belisve
that prisoner, Jemes Hicks was s “"certified paralegal" as he cleimad Also,
testimony eoliclited from seversl othar priconers at Paetitionearts {riel
disclosad that prisoner, James MHicks held himself out to be a "certified
paralagal.? UWithin the bounds prescribed by JUSTIGE DOUGBLAS concurring,
observations in fvery, and asmplified in by the U § District Court for the
Yastern District of Michigan in Jylsr, prisoner James Hicka should not have
been free to disclose Petitioner's privete communications at the Stets's
trial without violating Patitioner's First and Fourteenth Amendmant rights

Simultanecusly, ths Patitioner had sn on-going attorney-client
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relationship with Kennath Karasick, who hed raprasented Petitioner in the
Genseaes County 2005 case, and continuad to advise the Patitionsr, becsuas
Petitioner was concerned that he could be chargad in the inetant cese There
was avidence submitted below, that showed that Petitionar stayed in contact
with Mr Karasick during ths time Petitioner was incarcerated with the MDOC

This Court has long held that, "the attornsy-client privilege protects
clients who mede full disclosura to their attorneys, since sound legel
advice and advocacy depends on full and frank communication See e g Fisher
v United States, 425 U.S. 391, 403 (1976); Trammel v United States, 445 US
40, 51 (1580).

Petitioner, mede this srgument below, that his attorney-client privilege
with Mr Kerasick was vinleted uhsn prisoner, James Hicks resd his 1legal
materials, surreptitiously as an agent of polica, send then bassd his
gquastioning on those matarials Patitionsr srguments also {ncluded that
Petitioner did not knouingly weive his attorney-client privilage he held
with Mr Karasick, whers, prisoner, James Hicke as an "arm of the police,"
sought incrimineting information This Court holds that, "waiver of =&
constitutional right must be knouwingly and voluntary See { & Johnson v
Zerbst, 304 U S 458, 464 (1938)

In the cess at bar, Petitioner never knouingly snd voluntarily waived his
attorney-client privilege he maintained with trial attorney, Kenneth
Karesick when spesking with prisonsr, Jemes Hicks who represented himeelf as
a "certified perelegal,” but wes actuslly a governmant agent

This Court has insistad that prisoners be eccorded those rights not
"fundamentally inconsistent with imprisonmant itaelf or incompatihle with
the ohjective of incarceration Hudson, 468 U S at 523 Thsy enjoy the

protections of due process " Id The Stats through the actions of prisoner,
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James Hicks impeded Petitionar's right to sesk post-conviction raelief on his
2005 weapons conviction, 4in ordesr to obtein evidence that 1lpad to
Patitioner's conviction on the 2007 murder chaerges

In order to comply with Avery, the prison officlals were raguired to
formulate and aedminister some elternative means by which Petitioner, could
sask post-conviction rellef, whan they decided to use prisonsr, Jamas Hicks
to facilitete the non-pesnologicel interest recordinge The Petitioner's
conviction is unconstitutional under the rules lald down by Mr Justics
Dougles

Tha failure of the State and Federal lowsr appellate courts to taske into

account the holdings in, Avery, Fisher, Trammel, Hudson, Zerbst, and Mr

JUSTICE DOUGLAS concurring observetion in Avery, should demolish any claim
that Patitioner is not antitlsd to relief

This Court ehould be convinced that, Avery, Fisher, Trammal, Hudson,

Zerbst, and Mr JUSTICE DOUGLAS concurring abservation in Avary, has not
bean complied with in this case, and restore the Petitioner's opportunity to
regain his liberty 1like the defendant i&n Tyler, by ordering a nesw trisl
without the testimany of prisonar, James Hicks

For these reasons, Petitioner, Tejusn ti{l1lisms asks this Court grant this
Petition for writ of certiorsri becasuse:(1) to determine uwhsther tha
Patitioner makes a valid "privacy™ end "due process" claim under ths Tyler
doctrine, (2) to address whsther the surreptitious recordings violatsed
Petitioner's attorney-client privilegs with his trial attornay, Kenneth
Karasick, (3) to eddrsss whether the Petitioner knowingly and voluntarily
wolved hils sttorney-client privilege under the Zerbst doctrine, (&) to
clerify ths law as to whether the attorney/client privilege epplies in
canfidential communications where & individuel 1s under @ ressonable, but

mistaken belief that s/he 1s consulting a practitioner, (5) to review the



State and Federal louwer appellate court's rulings de novo because, "jurist of
raason would find their rulings on thia issus debetable, where, the
ressonings of the State aend Federsal lower courts “ignores" or
“mischaracterizes" the Patitioner's claim, tharafors, the Patitioner's claim
has yet to be addressed an the merits, and ths rulings of ths State and
Federal lower sppellate courts raises importent questions of feders! law that
has not bean but should he deelided by this Court

For these reasons, Petitionsr, Teajuan Mernez tilliams esk that this Court

grant this petition for a writ of Certiorari.

Raspectfully submitted,

By

Tejuan Willlams (#268575)
Carson (ity Correcticnal Fecility
10274 Boyer Road
Carson City, Michigan 4B811
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