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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

No. 17-10722 
JuolciI 

A True Copy 
Certified order issued Jun 04, 2018 

SEAN WEISNER, W. 
Clerk, .S. Court of itIpeals, Fifth Circuit 

Petitioner-Appellant 

V. 

LORIE DAVIS, DIRECTOR, TEXAS DEPARTMENT OF CRIMINAL 
JUSTICE, CORRECTIONAL INSTITUTIONS DIVISION, 

Respondent-Appellee 

Appeal from the United States District Court 
for the Northern District of Texas 

ORDER: 

Sean Weisner, Texas prisoner # 1718500, was convicted of aggravated 

assault with a deadly weapon and aggravated assault with a deadly weapon 

causing serious bodily injury involving family violence. He now seeks a 

certificate of appealability (COA) to appeal the dismissal of his 28 U.S.C. 

§ 2254 petition as time barred. He has also filed a motion for an order 

compelling the disclosure of his MHMR mental health records. 

In his motion for a COA, Weisner, relying on 28 U.S.C. § 2244(d)(1)(B), 

contends that the trial court's failure to provide him with a copy of his plea 

and punishment transcripts amounted to a state-created impediment that 

caused his § 2254 petition to be untimely filed. He also challenges the district 

court's determination that he was not entitled to equitable tolling. 
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To obtain a COA, a prisoner must make "a substantial showing of the 

denial of a constitutional right." 28 U.S.C. § 2253(c)(2). When the district 

court denies relief based on procedural grounds, a COA should be granted 

"when the prisoner shows, at least, that jurists of reason would find it 

debatable whether the petition states a valid claim of the denial of a 

constitutional right and that jurists of reason would find it debatable whether 

the district court was correct in its procedural ruling." Slack v. McDaniel, 

529 U.S. 473, 484 (2000). 

Weisner has not made the requisite showing. See Id. Accordingly, his 

motions for a COA and an order compelling the disclosure of his MHMR 

mental health records are DENIED. 

/sI Patrick E. Higginbotham 
PATRICK E. HIGGINBOTHAM 

UNITED STATES CIRCUIT JUDGE 
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United States Court of Appeals 
FIFTH CIRCUIT 

OFFICE OF THE CLERK 

LYLE W. CAYCE TEL. 504-310-7700 
CLERK 600 S. MAESTRI PLACE 

NEW ORLEANS, LA 70130 

June 21, 2018 

#1718500 
Mr. Sean Weisner 
CID Jester III Prison 
3 Jester Road 
Richmond, TX 77406-0000 

No. 17-10722 Sean Weisner v. Lone Davis, Director 
USDC No. 3:15-CV-2287 

Dear Mr. Weisner, 

28 U.S.C. Section 2244(b) (3) (E) does not permit review of the 
denial of your request to file a successive petition. We are 
taking no action on this document. 

Sincerely, 

LYLE W. CAYCE, Clerk 

By: 
Cindy M. Broadhead, Deputy Clerk 
504-310-7707 

cc: 
Ms. Cara Hanna 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

SEAN WEISNER, 
Petitioner, 

No. 3:15-CV-2287-B 

LORIE DAVIS, Director, TDCJ-CID, 
Respondent. 

JUDGMENT 

The Court has entered its Order Accepting the Findings, Conclusions and Recommendation 

of the United States Magistrate Judge in this case. 

It is therefore ORDERED, ADJUDGED and DECREED that the petition is dismissed with 

prejudice as barred by the one-year limitation period pursuant to 28 U.S.C. § 2244(d). 

The Clerk shall transmit a true copy of this Judgment, together with a true copy of the Order 

accepting the Findings, Conclusions, and Recommendation of the United States Magistrate Judge, 

to the parties. 

SIGNED this 14th  day of November, 2016. 

I)

J.  
 EDSTL DISTRICT JUDGE 

(I 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

SEAN WETS NER, 
Petitioner, 

V. No. 3:15-CV-2287-B 

LORIE DAVIS, Director, TDCJ-CID, 
Respondent. 

ORDER ACCEPTING FINDINGS, CONCLUSIONS AND RECOMMENDATION 
OF THE UNITED STATES MAGISTRATE JUDGE, N1) 

DENYING CERTIFICATE OF APPEALABILITY 

The United States Magistrate Judge made findings, conclusions and a recommendation in 

this case. Petitioner filed objections, and the District court has made a de novo review of those 

portions of the proposed findings and recommendation to which objection was made. The objections 

are overruled, and the Court ACCEPTS the Findings, Conclusions and Recommendation of the 

United States Magistrate Judge. 

Considering the record in this case and pursuant to Federal Rule of Appellate Procedure 

22(b), Rule 11(a) of the Rules Governing H 2254 and 2255 proceedings, and 28 U.S.C. § 2253(c), 

the Court DENIES a certificate of appealability. The Court adopts and incorporates by reference the 

Magistrate Judge's Findings, Conclusions and Recommendation filed in this case in support of its 

finding that the petitioner has failed to show (1) that reasonable jurists would find this Court's 

"assessment of the constitutional claims debatable or wrong," or (2) that reasonable jurists would find 

"it debatable whether the petition states a valid claim of the denial of a constitutional right" and 

"debatable whether [this Court] was correct in its procedural ruling." Slack v. McDaniel, 529 U.S. 



j .  

473, 484 (2000).1 

In the event, the petitioner will file a notice of appeal, the court notes that 

(X) the petitioner will proceed in forma pauperis on appeal. 

( ) the petitioner will need to pay the $505.00 appellate filing fee or submit a motion to proceed 

in forma pauperis. 

SO ORDERED this 14th  day of November, 2016. 

J. 
SThTES DISTRICT JUDGE 

Rule 11 of the Rules Governing §§ 2254 and 2255 Cases, as amended effective on December 1, 
2009, reads as follows: 

Certificate of Appealability. The district court must issue or deny a certificate of appealability 
when it enters a final order adverse to the applicant. Before entering the final order, the court may 
direct the parties to submit arguments on whether a certificate should issue. If the court issues a 
certificate, the court must state the specific issue or issues that satisfy the showing required by 28 
U.S.C. § 2253(c) (2). If the court denies a certificate, the parties may not appeal the denial but may 
seek a certificate from the court of appeals under Federal Rule of Appellate Procedure 22. A 
motion to reconsider a denial does not extend the time to appeal. 

Time to Appeal. Federal Rule of Appellate Procedure 4(a) governs the time to appeal an order 
entered under these rules. A timely notice of appeal must be filed even if the district court issues a 
certificate of appealability. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

SEAN WEISNER, ) 
Petitioner, ) 

) 
V. ) No. 3:15-C V-2287-B 

) 
LORIE DAVIS, Director, TDCJ-CID, ) 

- Respondent. ) 

FINDINGS, CONCLUSIONS AND RECOMMENDATION 
OF THE UNITED STATES MAGISTRATE JUDGE 

This case has been referred to the United States Magistrate Judge pursuant to 28 U.S.C. 

§ 636(b) and a standing order of reference from the district court. The Findings, Conclusions and 

Recommendation of the Magistrate Judge are as follows: 

Parties 

Petitioner is an inmate in the Texas Department of Criminal Justice, Criminal Institutions 

Division (TDCJ-CID). He brings this petition for habeas corpus relief pursuant to 28 U.S.C. 

§ 2254. Respondent Lone Davis is Director of TDCJ-CID. 

Background 

Petitioner pled guilty to one count of aggravated assault with a deadly weapon and a 

finding of family violence, and one count of aggravated assault with a deadly weapon. State of 

Texas v. Sean Weisner, Nos. F-1058626-H and F-1058692-H (Crim. Dist. Ct. No. 1, Dallas 

County, Tex., May 12, 2011). On May 12, 2011, a jury sentenced Petitioner to seventy years in 

prison in cause number F- 1058626-H and ten years in prison in cause number F-1058692-H. 

On February 22, 2013, the Fifth District Court of Appeals affirmed. Weisner v. State, 

Findings, Conclusions and Recommendation 
of the United States Magistrate Judge Page -1- 



I 
2013 WL 1628258 (Tex. App. - Dallas 2013, pet. ref d). On July 24, 2013, the Texas Court of 

Criminal Appeals refused Petitioner's petitions for discretionary review. PDR Nos. 280-13 and 

281-13. 

On June 3, 2f13, Petitioner filed two state habeas petitions. Exparte Weisner, Nos. 

81,958-01, -02. On February 4, 2015, the Texas Court of Criminal Appeals denied the petitions 

without written order on the findings of the trial court. 

On July 3, 2015, Petitioner filed the instant § 2254 petition. He argues: 

1. The trial court erred when: 

the court accepted Petitioner's guilty pleas because the plea were not 

knowing and voluntary due to Petitioner's mental illnesses; 

the court failed to order a competency hearing; 

the court allowed the prosecutor to admit extraneous offenses during 

punishment; 

2. Petitioner received ineffective assistance of counsel when: 

counsel failed to raise an insanity defense and failed to timely file notice of 

an insanity defense; 

counsel failed to file a motion for a competency hearing prior to the plea 

and during punishment; and 

counsel failed to challenge the admission of extraneous offenses during 

punishment. 

On November 25, 2015, Respondent filed her answer arguing that the petition is barred 

by limitations. On December 4, 2015, Petitioner filed a reply. The Court now finds the petition 

Findings, Conclusions and Recommendation 
of the United States Magistrate Judge Page -2- 



should be dismissed as time-barred. 

III. Discussion 

A. Statute of Limitations 

Petitioner filed his § 2254 petition after April 24, 1996, the effective date of the 

Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA). Therefore, the AEDPA 

governs the present petition. See Lindh v. Murphy, 521 U.S. 320, 117 S. Ct. 2059, 2068, 138 L. 

Ed. 2d 481 (1997). The AEDPA establishes a one-year statute of limitations for federal habeas 

proceedings. See Antiterrorism and Effective Death Penalty Act, Pub.L. 104-132, 110 Stat. 1214 

(1996). 

In most cases, the limitations period begins to run when the judgment becomes final after 

direct appeal or the time for seeking such review has expired. 28 U.S.C. § 2244(d)(1)(A).' 

'The statute provides that the limitations period shall run from the latest of-- 

the date on which the judgment became final by the 
conclusion of direct review or the expiration of the time for 
seeking direct review; 

the date on which the impediment to filing an 
application created by State action in violation of the 
Constitution or laws of the United States is removed, if the 
applicant was prevented from filing by such State action; 

the date on which the constitutional right asserted was 
initially recognized by the Supreme Court, if the right has been 
newly recognized by the Supreme Court and made 
retroactively applicable to cases on collateral review; or 

the date on which the factual predicate of the claim or 
claims presented could have been discovered through the 
exercise of due diligence. 

28 U.S.C. § 2244(d)(1). 

Findings, Conclusions and Recommendation 
of the United States Magistrate Judge Page -3- 



On July 24, 2013, the Texas Court of Criminal Appeals denied Petitioner's petitions for 

discretionary review. The conviction became final ninety days later, on October 22, 2013. See 

Sup. Ct. R. 13; see also Roberts v. Cockrell 319 F.3d 690, 694-95 (5th Cir. 2003) (State conviction 

becomes final for limitations purposes when time for seeking further direct review expires 

regardless of when mandate issues). Petitioner then had one year, or until October 22, 2014, to 

file his federal petition. 

The filing of a state application for habeas corpus tolls the statute of limitations. See 28 

U.S.C. § 2244 (d)(2). On July-3. 2014, Petitioner filed his state habeas petitions. These petitions 

tolled the limitations period for 216 days, until the Court of Criminal Appeals denied the petitions 

on February 4, 2015. When 216 days were added to the October 22, 2014, filing deadline, the 

new deadline became May 26, 2015. 

Petitioner was required to file his § 2254 petition by May 26, 2015. He did not file his 

petition until July 3, 2015. His petition is therefore untimely. 

B. Equitable Tolling 

The one-year limitation period is subject to equitable tolling in "rare and exceptional 

cases." Davis v. Johnson, 158 F.3d 806, 811 (5th Cir. 1998); see also Fisher v. Johnson, 174 F.3d 

710, 713 (5th Cir. 1999) (asserting that courts must 'examine each case on its facts to determine 

whether it presents sufficiently 'rare and exceptional circumstances' to justify equitable tolling" 

(quoting Davis, 158 F.3d at 811)). The Fifth Circuit has held that" '[e]quitable tolling applies 

principally where the plaintiff is actively misled by the defendant about the cause of action or is 

prevented in some extraordinary way from asserting his rights.'" Coleman v. Johnson, 184 F.3d 

398, 402 (5th Cir. 1999) (quoting Rashidi v. American President Lines, 96 F.3d 124, 128 (5th 

Findings, Conclusions and Recommendation 
of the United States Magistrate Judge Page -4- 



Cir. 1996)). Petitioner bears the burden of proof to show he is entitled to equitable tolling 

Phillips v. Donnelly, 216 F.3d 508, 511(5th  Cir. 2000). 

Here, Petitioner claims he was unable to timely file his § 2254 petition because: (1) he was 

unable to obtain a copy of his trial transcript until approximately June 16 or 17, 2015, because he 

was indigent; (2) his prison unit was on iockdown from June 2, 2015, to June 23, 2015; and (3) he 

had limited use of the law library. 

Petitioner's claims do not establish he was prevented in some extraordinary way from 

filing timely filing his petition. Petitioner has failed to show that a copy of his plea and 

punishment transcripts were necessary to file his § 2254 petition. Petitioner filed the same claims 

in state court even though he states he did not have the transcripts at that time. Further, in an 

exhibit Petitioner attached to his petition, his appellate attorney informed him on April 2, 2012, 

that she would email a copy of his court transcripts to him if he would provide her with an email 

address for a family member. (ECF No. 24, Ex. AD.) Additionally,  a one month lockdown of his 

prison unit, or Petitioner's claim of limited use of the law library, does not constitute 

extraordinary circumstances for tolling the limitations period. See Felder v. Johnson, 204 F.3d 

168, 171-72 (5th Cir. 2000) (holding that ignorance of the law, temporary denial of access to 

legal materials, lack of knowledge of filing deadlines, and inadequacies of a prison law 

library are insufficient to warrant equitable tolling in theAEDPA context). 

It is unclear whether Petitioner is also claiming he suffered from insanity or 

incompetency after trial. Petitioner, however, has submitted no evidence that he was insane 

or incompetent either during or after trial. On state habeas review, Petitioner's defense 

counsel submitted an affidavit stating he retained an expert to determine Petitioner's 

Findings, Conclusions and Recommendation 
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competency and to determine the viability of an insanity defense. (ECF No. 18-17 at 19.) 

The expert determined Petitioner was competent and was not insane at the time of the 

offense. (Id.) Petitioner has submitted only conclusory allegations of his incompetency or 

insanity. He has failed to establish he is entitled to equitable tolling. 

IV. Recommendation 

The Court recommends that the petition for a writ of habeas corpus be dismissed 

with prejudice as barred by the one-year limitation period. See 28 U.S.C. §2244(d). 

Signed this 21't day of October, 2016. 

PAUL D. STICKNEY 
UNITED STATES MAGIST1ATE JUDGE 

Findings, Conclusions and Recommendation 
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INSTRUCTIONS FOR SERVICE AND 
NOTICE OF RIGHT TO OBJECT 

A copy of this report and recommendation shall be served on all parties in the manner 

provided by law. Any party who objects to any part of this report and recommendation 

must file specific written objections within 14 days after being served with a copy. See 28 

U.S.C. § 636(b)(1); FED. R. Civ. P. 72(b). In order to be specific, an objection must identify 

the specific finding or recommendation to which objection is made, state the basis for the 

objection, and specify the place in the magistrate judge's report and recommendation where 

the disputed determination is found. An objection that merely incorporates by reference or 

refers to the briefing before the magistrate judge is not specific. Failure to file specific 

written objections will bar the aggrieved party from appealing the factual findings and legal 

conclusions of the magistrate judge that are accepted or adopted by the district court, except 

upon grounds of plain error. See Douglass v. United Services Automobile Assn,, 79 F.3d 

1415, 1417 (5th Cir. 1996). 

Findings, Conclusions and Recommendation 
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