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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF TEXAS 

GALVESTON DIVISION 

c 
unw Uen Courts 

Southern Oitdct of Texus 
FILED 

MAY 12 2005 
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UNITED STATES OF AMERICA 

V. 

ANDRE DAVID LEFFEBRE, 
a/ka/ Charlie Kerr, 

Defendant 

§ 

§ CRThflNALNUMBER. G-05- 
§ 
§ 
§ 
§ 

- JND1CTMENT 
0 

THE GRAND JURY CHARGES THAT: 

COUNT ONE 

(Felon in Possession of a Weapon) 

On or about September 24, 2004, in the Galveston Division of the Southern District of 

Texas, the defendant, 

ANDRE DAVID LEWEBRE, 
a/k/a Charlie Kerr, 

having been convicted in a court of three violent felonies all of which are crimes punishable by 

imprisonment for a term exceeding one year, did knowingly possess in and affecting commerce a 

firearm, namely a Springfield Armory, model XD-40, .40 caliber pistol, whichhad been shipped and 

• transported in interstate and foreign commerce. 

In violation of Title 18, United States Code, Section 922(g1) and Section 924(e)(1). 
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Notice of Criminal Forfeiture 

Pursuant to Title 18, United States Code, Section 924(dX 1), and Title 28, United States Code, 

Section 2461(c), the United States of America hereby gives notice that all firearms and ammunition 

involved in, or used in the commission of the oflnsc in violation of Title IS, United States Code, 

Section 922(g)(1) charged in Count One, are subject to forfeiture, including, but not limited to, the 

following: 

Springfield Armory, model XD-40,.40 caliber pistol, serial number U5468362. 

A TRUE BILL: 

TREMA1?THE GRAND JURY 

MICHAEL T. SHELBY 
United States Attorney 

BY:  

Richard J. Magness 
Assistant United States Attorney 
(713)567-9582 
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United States District Court 
Southern District of Texas 

ENTERED 
December 15, 2017 

IN THE UNITED STATES DISTRICT COURT 
 

David J. Bradley, Clerk 
FOR THE SOUTHERN DISTRICT OF TEXAS 

 

GALVESTON DIVISION 

UNITED STATES OF AMERICA 
§ 

V. § CRIMINAL ACTION No. G-05-009 
§ 

ANDRE DAVID LEFFEBRE. § 

[IJ1P) l 

Defendant's pro se motion to review the 2005 grand jury minutes in this closed 

criminal case (Docket Entry No. 179) is DENIED. - 

Signed at Houston, Texas, on this the of December, 2017. 

• CL 
KEITH P. LLISON 
UNITED STATES DISTRICT JUDGE 



• HEARING AND COURT'S RULING ON 
ADMISSIBILITY OF 404(b) EVIDENCE 
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205 

(Outside the presence of the jury. J Is 

THE COURT: On the record, for
 plenary hearing in the 

case now on trial from the Gov
ernment? 

MR. MAGNESS: Your Honor, the Go
vernment would like 

to introduce into evidence, I 
believe, Government's 

Exhibit 15, which is a judgmen
t of a prior conviction of the

 

defendant under 404(b). The pr
ior conviction is for being 

.a. 

convicted felon in possession
 of a firearm. It is a 

conviction out of Beaumont, B-
90-31-CR, in the United States

 

District Court, Eastern Distri
ct of Texas. 

The defense in opening and thr
ough cross-examination 

has basically been making the 
claims that it's not a knowing

 

possession, that it's an accid
ent or a mistake. And I believ

e 

even implicitly in opening -- 
I don't know if he actually sa

id 

it -- but implicitly I belie
ve he's going to make the argu

ment 

that. he knew he was a convicte
d felon, we stipulated to that 

so he knew he shouldn't have a
 gun while hehad a gun. 

We would offer that conviction
 into evidence, not to 

prove the defendant's bad char
acter, but to prove that it 

wasn't a mistake, that it wasn
't an accident and that it was

 

knowing. And we also believe t
hat it's more probative than 

'prejudicial because of the cl
aims that have been made 

throughout the trial. 
. . 

THE COURT: Okay. Response. 

I
. MR. BERG; Response, well -- no.

 My argument is that 

Jeanette Byers, CSR, RPR (409) 
76.6-3559 
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LOWN 

• 1 the Government has to prove knowi
ng possession beyond a 

2 reasonabiedoubt based on the sti
pulations that we've done as 

3 to the fact that my client is a f
elon and the stipulation that 

4 the weapon is a firearm that trav
eled through interstate 

5 commerce. The only element that is left for
 the jury to 

6 determine is knowing possession. 
And our claim is that the 

7 Government does not have sufficient evidence to prove it. 
It 

• 8 is simply they've alleged it. They've got to prove it. I'm 

9 not saying mistake, accident, any
 of those things. We do not 

10 intend to put on any evidence through or suggest mistake and - 

11 inadvertent -possession. We claim it's not his and he neve
r 

12 knew it was there. 

13 They want to introduce a convicti
on that is 16 years 

14 old. They've got no facts underlying t
hat conviction to show 

15 any similarity with the circumsta
nces in this case. If you 

16 look at the Beechum case, which is a Fifth Circuit guidance
 on 

(0 

17 how to do the running on the reco
rd, among - the factors that 

18 you have to look for are proximit
y in time because the further 

19 away in time, the less probative 
it is in comparison to its 

L . 20 prejudicial weight, similarity an
d, of course, they proffered 

21 
no evidence as to the underlying 

facts, only the fact of 

22 conviction. And it's their burden to establish that. 

23 So I don't think that they get ov
er the requirement 

24 in 404(3) that its probative 
nature is -- outweighs inherently 

.L 25 its prejudicial effect that y
ou know it's got to have in fron

t 

Jeanette Byers, CSR, RPR (409)76
6-3559 
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1 of this jury in this case. 

2 MR. HAGNESS: MayI respond? 

.3 THE COURT: 
- 

Sure. 

MR. MAGNESS: As-far as the staleness of the 

'conviction, the niy reason the conviction is 15 years old is 

because he got 15 years in the federal- penitentiary and a 

month after he gets out he possesses another gun. So the next 

opportunity he had to do it, he did it. And as far as the 

facts -the underlying fac•ts, it's my understanding when you 

have a conviction we're not allowed togo into the underlying 

facts. I mean, the similarity-  is it's .a felon in possession. 

of a firearm. And this is also a felon in possession of. a 

firearm. The similarity goes towards inclusion in 404 (b) and 

not ec1usion. If it were a murder conviction, I certainly 

wouldn't be able to get it in. 

MR. BERG: In response, 404(b) prohibits under facts 

under conduct convictions to the extent thät-thei demonstrate 

other acts or conduct. But certainly it is the underlying 

conduct. It's like the M.O. evidence. It's the similarity or-

conduct which makes it more likely that a person acted this 

way, the same way he acted the last time. It's not merely the 

fact of conviction. It is the similarity of the conduct. 

,And they've proffered no evidence to. show that the 

circumstances 16 years ago are the same -- actually the 

- -offense :occired in.  1989 to show that that offense is in 

- Jeanette B.ye.s, CSR, RPR (409). 766-3559 
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I 

any way like this one -whether a handgun or long gun or what. 

THE COURT: The defense in this case, being up to 

your usual standards of superbness has been the suggestion 

that in the vast expanse of 1-45, which I had an opportunity 

to view up close for 19 hours during the Rita diaspora, he 

coincidentally picked the one spot to run across the highway 

to fall into a -- which is about as cool of a defense as I 

ever heard in my life and you've done about as good a job in 

presenting it as anyone I've ever met.. 'you can make more out 

of no ear than anybody I've ever seen in my life.' It-'s really 

fun to have you down here. 

Look, that notwithstanding, and my unabashed 

admiration of you to the side, I'm going to allow it with a 

cautionary instruction. 

Anything else? 

MR. MAGNESS:, No, just the mechanics of introducing 

it. They've stipulated in writing that it ±' his conviction. 

I mean, they still want their objection, but it's not -- 

THE COURT: Oh, I understand. And objections are all 

timely, noted for appellate scrutiny purposes 'in all respects, 

but I'm going to allow it with an appropriate cautionary 

instruction. 

MR. BERG: Okay. I do request under Beechum that you 

state your weighing of probative versus prejudicial. 

THE COURT: Well, I think that I am persuaded by the 

Jeanette Byers, CSR, RPR (409) 766-3559 



1 fact that the guy gets out of prison and a month later he is 

2 alleged to have a gun. I think that it's so implausible to 

3 suggest otherwise that this has at least the probative value 

4 of demonstrating an avoidance of mistake inadvertence, that 
W1 

5 sort of thing. And I'm not suggesting that somebody slipped a 

6 throw down giant pistol in his pants while he was at the 

7 (t-rote-Em or something. But I think the jury is entitled to 

$ understand that if he had it, it was by intention and design 

9 as opposed to mistake or inadvertence and I'm going to allow 

10 it. 

11 MR. 141GNESS: Thank you, Your Honor. 

12 THE COURT: All right. Thank you all very much. 

13 We'll get started in a minute. 

14 You haveone witness? 

15 MR. MAGNESS: One witness and just these 

16 stipulations. 

17 THE COURT: All right. Off the record. 

18 (Discussion was held off the record.) 

19 (Outside the presence of the jury.) 

20 THE COURT: Back on the record in plenary session 

21 Part Duh. What is your concern now? 

22 MR. MAGNESS: The judgment, Government's Exhibit 15 

23 we were discussing on what we believe should absolutely be 

24 admissible and what may be extraneous. The first two pages 

25 fare an issue. It's a seven-page document. The last, like, 

Jeanette Byers, CSR, RPR (409) 766-3559 
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Ad ditiona l :mate r*ia II 

from this filing is 
available in the 

Clerk's Office. 


