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QUESTIONS PRESENTED
L.

Whether the Maritime Drug Law Enforcement Act, 46 U.S.C. 70501 et. seq., is
unconstitutional on its face and in violation of the Sixth Amendment rights to
confrontation and to a trial by jury because it precludes the jury from making a
determination of jurisdiction and, instead, permits the Government to establish
jurisdiction in a pre-trial hearing by submitting documents that were prepared in

anticipation of litigation without calling the declarants of those documents to testify?

i



LIST OF PARTIES
The parties to the judgment from which review is sought are the Petitioners
and co-appellants in the lower court, Juan Carrasquilla-Lombada, Willington
Barona-Bravo, Eduardo Emilio Ortiz-Cervantes, Roger Tejada-Piedrahita, Victor
Otero-Pomares, Jacinto Torres, and Rafael Antonio Patino-Villalobos, and the

Respondent and appellee in the lower court, the United States of America.
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OPINION BELOW

The United States Court of Appeals for the Eleventh Circuit affirmed the
judgment of the district court in an unpublished opinion, United States v. Willington
Barona-Bravo, et. al., 685 Fed.Appx. 761, No. 15-13024 (11th Cir. Apr. 14, 2017),
which is attached hereto as Appendix A.

GROUNDS FOR JURISDICTION

The United States Court of Appeals for the Eleventh Circuit issued its panel
opinion on April 14, 2017. See Appendix A. On May 9, 2018, the Eleventh Circuit
entered an order denying a timely-filed motion for rehearing that concerned an issue
unrelated to the question presented in the instant petition. Petitioners, thereby, seek
the jurisdiction of this Court pursuant to 28 U.S.C. § 1254(1) through the filing of the

instant petition for writ of certiorari.



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

U.S. CONST. amend. VI

In all criminal prosecutions, the accused shall enjoy the right to a speedy
and public trial, by an impartial jury of the State and district wherein
the crime shall have been committed, which district shall have been
previously ascertained by law, and to be informed of the nature and
cause of the accusation; to be confronted with the witnesses against him;
to have compulsory process for obtaining witnesses in his favor, and to
have the Assistance of Counsel for his defence.

46 U.S.C. §§ 70501, et. seq.

Attached hereto as Appendix C.



STATEMENT OF THE CASE

On August 27, 2014, thirteen individuals, including the seven petitioners, were
charged by indictment in the United States District Court for the Middle District of
Florida, Tampa Division, with one count of knowingly and willfully conspiring to
possess with intent to distribute five kilograms or more of a mixture or substance
containing cocaine while aboard a vessel subject to the jurisdiction of the United
States and one count of possessing with intent to distribute five kilograms or more of
a mixture or substance containing cocaine while aboard a vessel subject to the
jurisdiction of the United States in violation of 46 U.S.C. §§ 70503(a), 70506(a), (b);
21 U.S.C. § 960(b)(1)(B)(ii); and 18 U.S.C. § 2. (Doc. 1.) All of the defendants were
Colombian nationals.

The Coast Guard’s Interdiction

The charges stemmed from the Coast Guard's interdiction of a 208-foot
freighter vessel in international waters off of Central America. (Doc. 1; 419 at 38-43.)
The events leading up to the instant case began when that freighter vessel, the
BOROCHO, left port in Puerto Nueva, Colombia in early September, 2014, bound for
Panama. (Doc. 419 at 203; 421 at 158-59.) The BOROCHO had been in service for
many years and was fully equipped for shipping freight. (Doc. 419 at 77-79, 89; 423
at 44-46.) During trial, the defendants entered evidence of the BOROCHO’s use in
prior freight shipping ventures, including photographs that depicted the BOROCHO

loaded with heavy volumes of legitimate cargo. (Doc. 423 at 44-46.)



On September 7, 2014, while the BOROCHO was in international waters,
approximately 70 miles off the coast of Panama, a U.S. Coast Guard cutter made a
right of visit contact with the BOROCHO. (Doc. 419 at 37-39, 77; 420 at 24-25.)
Neither the vessel, nor any of its occupants, were believed or alleged to have been
within United States territory prior to that time. The BOROCHO was flagged out of
Sao Tome and Principe. (Doc. 1 at 2.) According to documents later filed in the case,
Sao Tome allegedly later refuted the BOROCHO’s claim of nationality. (Doc. 1 at 2-
3, 424)

Coast Guard personnel first boarded the BOROCHO at approximately 9:00
A.M. on September 7th for a right of visit. (Doc. 419 at 60.) Sometime later, the Coast
Guard then attempted to communicate with the host nation of Sao Tome to confirm
the claim of nationality. (Doc. 419 at 40.) At approximately 7:00 P.M., the Coast
Guard allegedly received authorization to search the vessel. (Doc. 419 at 40.) It went
on to conduct an at sea space accountability assessment. (Doc 419 at 41.) Throughout
that time, the BOROCHO’s crew was cooperative with the Coast Guard and did
nothing to inhibit or hinder them. (Doc. 419 at 55.)

The following evening, at approximately 6:45 P.M. on September 8th, the Coast
Guard found bales of cocaine weighing approximately 55 kilograms inside a lube oil
tank within the ship. (Doc. 419 at 42-43, 124.) The lube oil tank in question was
located in the engine room of the ship, a large, multi-story section of the ship that
contained several catwalks. (Doc. 419 at 190.) According to the testimony of Coast

Guard personnel, the tank was not easily accessible. (Doc. 419 at 192.)



At approximately 1:00 A.M. on September 9th, after additional searching, the
several other bales of cocaine were found in sealed barrels located in the back of a
large, sealed off ballast tank inside a cargo hold within the ship. (Doc. 419 at 131; 420
at 31-42.) All told, the Coast Guard recovered approximately 641 kilograms of cocaine
from within the ship. (Doc. 427 at 18.)

Upon the initial recovery of cocaine, all members of the crew were taken into
custody at sea. (Doc. 1) The Government went on indict the entire 13-member crew
of that ship on the two charges set forth above. (Doc. 1.) Two of the thirteen
defendants later pled guilty, while the remaining eleven proceeded to trial. (Doc. 119,
123, 180, 187, 203.)

The Trial

When the case later proceeded to trial, the Government presented various
members of the Coast Guard LEDET team to discuss the facts set forth above. (Doc.
419-422.) The Government further presented the testimony of the two co-defendants
who had pled guilty to the indictment, Yensi Medrano-Blanquiseth and Andres
Fontalvo-Martinez. (Doc. 421-424.) Medrano and Fontalvo both held themselves out
as the two leaders of the purported conspiracy. (Doc. 419 at 84-174; 423 at 129.)
Despite giving largely inconsistent accounts of the events, those two co-defendants
alleged the various defendants to have been involved in the purported cocaine

conspiracy in various roles.



The Jurisdictional Determination

At the close of its case, the Government asked the district court to make a
ruling on jurisdiction. (Doc. 424 at 220-21.) The Government had not sought a pre-
trial ruling from the district court on the question of MDLEA jurisdiction. Prior to
the start of trial, the Government had filed a certification from the Department of
State that had attached as an exhibit an affidavit from a Coast Guard Commander,
Gregory M. Tozzi. (Doc. 124; 424 at 222-23.) Commander Tozzi did not testify during
the trial. Commander Tozzi's affidavit was titled “Certification for the Maritime
Drug Law Enforcement Act Case Involving Motor Vessel BOROCHO (Without
Nationality) Federal Drug Identification Number (FDIN) 2014008289.” (Doc. 124-1
at 2.) The affidavit went on to state that Gregory Tozzi has been designated by the
Department of State to make certifications for MDLEA purposes. (Doc. 124-1 at 2.)
The affidavit then recounted the interdiction of the BOROCHO on September 7, 2014
and alleged that, on September 8th, the “Government of the United States” made a
request of Sao Tome and Principe that it confirm or deny the BOROCHO’s registry
and then, if confirming, authorize the boarding and search of the vessel. (Doc. 124-1
at 2.) The affidavit gave no indication as to who, or even what division of the
Government, made the contact with Sao Tome. (Doc. 124-1.) The affidavit then stated
that, on September 9, 2014, Sao Tome purportedly refuted the vessel’'s claim of
registry. (Doc. 124-1 at 2.) Again, the document did not provide a name of the Sao

Tome official who allegedly refuted the BOROCHO’s registry, nor did it include any



documentation or other information to corroborate the alleged denial of registry by
Sao Tome. (Doc. 124-1.)

When the Government presented the affidavit, the defense objected to the
admission of the document in question on Confrontation Clause grounds. (Doc. 424
at 224.) The district court overruled the objection and found that the vessel is subject
to the jurisdiction of the United States. (Doc. 424 at 223-24.)

The jury found five of the defendants guilty as charged on both counts. (Doc.
259, 260, 262-64.) The jury found Petitioners Carrasquilla-Lombada and Tejada-
Piedrahita not guilty as to the substantive possession charge, but guilty as to the
conspiracy charge. (Doc. 256, 261.) It further found three of the remaining defendants
not guilty as to both counts. (Doc. 254, 257, 265.)

On July 7, 2015, the case proceeded to sentencing. (Doc. 427.) The district
court sentenced all of the defendants to 235 months of imprisonment to be followed
by five years of supervised release, despite the fact that each of the defendants had
had varying degrees of culpability and had presented various different grounds for
sentencing departures and variances.

The Direct Appel to the Eleventh Circuit

The defendants then appealed the convictions and sentences to the United
States Court of Appeals for the Eleventh Circuit. The defendants raised various
grounds, including the question of whether the method utilized by the Government
for establishing jurisdiction under the MDLEA violated the Confrontation Clause.

On April 14, 2017, the Eleventh Circuit issued a panel opinion affirming the



defendants’ convictions, but vacating all of the defendants’ sentences and remanding
the case to the district court for resentencing.

Concerning the Confrontation Clause issue, the Eleventh Circuit denied relief,
relying largely on its prior precedent, and reasoning:

This Court has squarely held that the Confrontation Clause does not bar
the admission of a certification from the Secretary of State to establish
jurisdiction under the MDLEA because the “stateless nature” of the
vessel is not an element of the offense that must be proved at trial.
United States v. Campbell, 743 F.3d 802, 807 (11th Cir. 2014). This
Court pointed out that this pretrial determination of jurisdiction did not
implicate any guilt or innocence issue but instead bears only on “the
diplomatic relations between the United States and foreign
governments.” Id. at 807-08. Thus, this Court held that the admission of
the certification did not violate the defendant’s Confrontation Clause
rights. Id. at 807.

Although the defendants recognize Campbell, they argue, without
support, that the MDLEA jurisdictional requirement is the “functional
equivalent” of an element of the offense. They argue that, while this
element does not go to the jury, “jurisdiction remains a material element
to be proven by the Government as a prerequisite to a conviction under
the MDLEA.” Campbell binds us in this case, so the defendants’
argument necessarily fails. See United States v. Cruickshank, 837 F.3d
1182, 1188, 1192 (11th Cir. 2016), cert. denied, __ S. Ct. __, 2017 WL
1199489 (2017) (citing Campbell and rejecting as “foreclosed by our prior
precedent” the defendant’s argument that a Department of State
certification for MDLEA purposes violates the Confrontation Clause);
see also United States v. Archer, 531 F.3d 1347, 1352 (11th Cir. 2008)
(“[A] prior panel’s holding is binding on all subsequent panels unless and
until it is overruled or undermined to the point of abrogation by the
Supreme Court or by this court sitting en banc.”). Moreover, the timing
of the district court’s jurisdictional determination (during trial rather
than before trial) has no bearing on whether jurisdiction is an “element.”
The MDLEA clearly states that “[jlurisdiction of the United States with
respect to a vessel subject to this chapter is not an element of an offense.”
46 U.S.C. § 70504(a); see also United States v. Tinoco, 304 F.3d 1088,
1108 (11th Cir. 2002) (“[TThe MDLEA jurisdictional requirement does
not raise factual questions that traditionally would have been treated as
elements of an offense under the common law.”). And to the extent the
defendants argue that the certification was vague, insufficient to prove



jurisdiction, or inconsistent with the trial testimony, the certification is,

by law, conclusive proof of the foreign nation’s response under the
MDLEA. 46 U.S.C. § 70502(d)(2).

App. A at 14-15.

Appellant Roger Tejada-Piedrahita filed a timely motion for rehearing on an
unrelated issue on May 4, 2017. The Eleventh Circuit issued an order denying the
motion for rehearing on May 9, 2018.

This petition follows.



REASONS FOR GRANTING THE PETITION
I

THE QUESTION OF WHETHER THE ADMISSION OF A

DOCUMENT PREPARED IN ANTICIPATION OF LITIGATION

VIOLATED THE SIXTH AMENDMENT WHEN THE PURPOSE OF

THE DOCUMENT WAS TO DETERMINE STATUTORY

JURISDICTION UNDER THE MDLEA AND THE GOVERNMENT

FAILED TO PRESENT TESTIMONY FROM THE DECLARANTS OF

THE ASSERTIONS CONTAINED WITHIN THE DOCUMENT.

The Petitioners respectfully submit that the Maritime Drug Law Enforcement
Act (“MDLEA”), 46 U.S.C. 70501 et. seq., is facially unconstitutional and in violation
of the Sixth Amendment rights to confrontation and to a fair trial by jury. As
explained in more detail below, the MDLEA’s constitutional shortcomings are at least
two-fold. First, the MDLEA violates the Sixth Amendment because it requires that
statutory jurisdiction, an implicit element of MDLEA offenses, be decided by the trial
court rather than by the jury. Second, the MDLEA permits the Government to obtain
that pretrial determination of jurisdiction through the submission of documents that
were prepared in anticipation of litigation, and which typically contain declarations
from representatives of foreign nations, without calling as witnesses the declarants
of the statements contained with the documents.

A. Jurisdiction Under the MDLEA

Because the instant charges arose on international waters aboard a non-U.S.

10



flagged vessel, the Government bore the burden of proving that the BOROCHO was
a vessel subject to the jurisdiction of the United States under the MDLEA. See
United States v. De La Garza, 516 F.3d 1266, 1271 (11th Cir. 2008); United States
v. Tinoco, 304 F.3d 1088, 1114 (11th Cir. 2002). The MDLEA provides that a “vessel
subject to the jurisdiction of the United States” includes--

(A) a vessel without nationality;

(B) a vessel assimilated to a vessel without nationality under paragraph
(2) of article 6 of the 1958 Convention on the High Seas;

(C) a vessel registered in a foreign nation if that nation has consented
or waived objection to the enforcement of United States law by the
United States;

(D) a vessel in the customs waters of the United States;

(E) a vessel in the territorial waters of a foreign nation if the nation
consents to the enforcement of United States law by the United States;
and

(F) a vessel in the contiguous zone of the United States, as defined in
Presidential Proclamation 7219 of September 2, 1999 (43 U.S.C. 1331
note), that--

() is entering the United States;

(i) has departed the United States; or

(iii) is a hovering vessel as defined in section 401 of the Tariff Act of 1930
(19 U.S.C. 1401).

46 U.S.C § 70502(c)(1). The MDLEA similarly holds that a “vessel without
nationality” includes--

(A) a vessel aboard which the master or individual in charge makes a
claim of registry that is denied by the nation whose registry is claimed;
(B) a vessel aboard which the master or individual in charge fails, on
request of an officer of the United States authorized to enforce applicable
provisions of United States law, to make a claim of nationality or
registry for that vessel; and

(C) a vessel aboard which the master or individual in charge makes a
claim of registry and for which the claimed nation of registry does not
affirmatively and unequivocally assert that the vessel is of its
nationality.

11



46 U.S.C § 70502(d)(1). In due course, “[t]he 1958 Convention on the High Seas, to
which [the MDLEA] refers, provides that ‘{a] ship which sails under the flags of two
or more States, using them according to convenience, may not claim any of the
nationalities in question with respect to any other State, and may be assimilated to
a vessel without nationality.” United States v. Passos-Paternina, 918 F.2d 979, 982
(1st Cir. 1990) quoting Convention on the High Seas, art. 6(2), opened for signature
April 29, 1958, 13 U.S.T. 2312, T.I.A.S. No. 5200.

The substantive MDLEA offense at issue in this case, 46 U.S.C. § 70503 holds,
in relevant part:

(a) Prohibitions.--An individual may not knowingly or intentionally

manufacture or distribute, or possess with intent to manufacture or

distribute, a controlled substance on board--

(1) a vessel of the United States or a vessel subject to the jurisdiction of

the United States; or

(2) any vessel if the individual is a citizen of the United States or a

resident alien of the United States.
46 U.S.C. § 70503.

As set forth above, § 70502 fastidiously sets forth the methods for acquiring
jurisdiction under the MDLEA. Section 70503, the substantive criminal offense,
likewise, proscribes conduct on board “a vessel of the United States or a vessel subject
to the jurisdiction of the United States.” 46 U.S.C. § 70503(a)(1). Nevertheless, the
follow-up subsection of the MDLEA, states in relevant part, “[jlurisdiction of the
United States with respect to a vessel subject to this chapter is not an element of an

offense. Jurisdictional issues arising under this chapter are preliminary questions of

law to be determined solely by the trial judge.” 46 U.S.C. § 70504(a). Prior to 1996,



jurisdiction was an element under that was required to be proven to the jury beyond
a reasonable doubt in MDLEA cases. See Tinoco, 304 F.3d at 1102-04 citing United
States v. Medina, 90 F.3d 463-64 (11th Cir. 1996).

B. The MDLEA Violates the Sixth Amendment Right to a Jury Trial Because it
Exempts the Government from its Requirement to Prove at Jurisdiction to a

Jury Beyond a Reasonable Doubt

The MDLEA violates the Sixth Amendment right to a jury trial because it
requires that a material element of the offense be determined by the court prior to
trial, rather than being determined by the jury during trial. More specifically, the
MDLEA criminalizes conduct on vessels “subject to the jurisdiction of the United
States,” but then mandates that courts make a judicial determination of the
jurisdictional element of the offense, rather than allowing a jury to make that factual
finding beyond a reasonable doubt. See 46 U.S.C. § 70504, supra. Relying on the
language of 46 U.S.C. § 70504, the Eleventh Circuit has, however, found that “the ...
jurisdictional requirement is not an essential ingredient or an essential element of
the MDLEA substantive offense, and, as a result, it does not have to be submitted to
the jury for proof beyond a reasonable doubt.” Tinoco, 304 F.3d at 1109-1110.

Aside from unconstitutionally lessening the Government’s burden of proving
jurisdiction beyond a reasonable doubt to the jury, the MDLEA permits the Executive
Branch to perform an essentially judicial function. Concerning the question of
jurisdiction, the MDLEA states that a foreign nation’s consent or waiver to
jurisdiction under the MDLEA “is proved conclusively by certification of the Secretary

of State or the Secretary's designee.” 46 U.S.C. § 70502(c)(2)(B). The MDLEA

13



provides for the identical certification procedure as evidence of a foreign nation’s
response to a claim of registry. 46 U.S.C. § 70502(d)(2). As set forth above, the
question of jurisdiction is material to a prosecution under the MDLEA. Under the
MDLEA’s certification procedure, however, the Executive Branch may extra-
judicially establish that it has purportedly obtained consent to jurisdiction from a
foreign nation. That procedure flies in the face of the Sixth Amendment.

The question of jurisdiction must be decided by a jury to satisfy the rights to
due process and to a fair trial by jury. See United States v. Gaudin, 515 U.S. 506
(1995) (holding that the Fifth and Sixth Amendments require that every element of
criminal conviction be based upon a jury determination and, therefore, finding that
proof of the materiality element of 18 U.S.C. 1001, though a mixed question of law
and fact, must be an issue for the jury). Prior to 1996, the jurisdictional element of
MDLEA offenses was essentially a question for the jury, as is the case with the
material elements of nearly every other criminal offense in the United States. Id. at
1102 citing Pub.L. 104-324, § 1138(a)(5), 110 Stat. 3901 (1996). In 1996, however,
Congress revised the MDLEA and took the jurisdictional element out of the hands of
the jury by promulgating the statute now codified at 46 U.S.C. § 70504. Id. The
question of jurisdiction in a case involving a foreign vessel in international waters is,
however, like the “interstate commerce” element in domestic offenses, an essential
element of the charged offense because it bears on Congress’ power to criminalize and
regulate extraterritorial conduct. Therefore, though Congress has attempted to

classify the jurisdictional element of the MDLEA as a non-element, the statutory
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language of the substantive MDLEA offense, 46 U.S.C. § 70503, clearly sets forth a
jurisdictional element. See 46 U.S.C. § 70503 (proscribing offenses committed on “a
vessel of the United States or a vessel subject to the jurisdiction of the United States.”
Id. at (a)(1) (emphasis added)). Congress removal of the jurisdictional element from
the jury, therefore, violates the Sixth Amendment to the Constitution and renders
the MDLEA unconstitutional.

Based on the facts of the instant case, in which the jurisdiction of the United
States is clearly in great dispute, this case is a prime example of the constitutional
need for a jury determination of the jurisdiction element in any such criminal
prosecution. The Government exercised jurisdiction over the Petitioners and their
ship despite the fact that the offenses charged against them under the MDLEA bore
no ties or nexus to the United States. Petitioners assert that Due Process requires
that a nexus to the United States, akin to minimum contacts under a personal
jurisdiction analysis, are required in order for an exercise of United States
jurisdiction over a foreign-registered vessel. Indeed, in the instant case, the
Petitioners and the ship on which they were arrested bore absolutely no ties to United
States. In this case, none of the crewmembers had any ties whatsoever to the United
States. Their ship, likewise, had not departed from, headed towards, nor even passed
through United States waters. Under the circumstances, and given the text of the
MDLEA statutes, proof that the Government had jurisdiction to prosecute the instant

case was a material element of the offense that must have been proven to the jury.
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C. The MDLEA Likewise Violates the Sixth Amendment Because the Procedure
by Which it Allows the Government to Prove Jurisdiction Violates
Defendants’ Rights to Confrontation

The process by which the Government is permitted to establish jurisdiction
under the MDLEA through a pretrial judicial determination violates the
Confrontation Clause of the Sixth Amendment. The process for determining
jurisdiction under the MDLEA deprives defendants from their ability to explore or
challenge the Government’s alleged bases for obtaining jurisdiction over foreign
vessels that are interdicted in international waters and which otherwise bear no
connection to the United States. In the instant case, for instance, the district court
admitted into evidence and relied on an unauthenticated hearsay document, which
contained suspect hearsay from an identified declarant in a foreign governmental
agency. Because the Government opted not to call as witnesses the author of that
document, nor any other any other declarant who might be cross-examined in regards
to that document, the Defendants were left to blindly and helplessly accept the
Government’s claim of jurisdiction. The instant case, thereby, poses the questions of
1) whether the Confrontation Clause applies when a trial court makes a
determination of jurisdiction under the MDLEA, which is akin to proof of a material,
substantive element of a criminal offense and, if so, 2) whether the Government’s
reliance on the Government’s jurisdictional certificate in attempting to prove the
jurisdictional element of the MDLEA offenses at issue in this case violates the

Confrontation Clause.
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1. The Confrontation Clause’s Application to the Pre-Trial Determination of a
Material Element of a Criminal Offense

This Court has long held that the right to confrontation is a trial right.
Pennsylvania v. Ritchie, 480 U.S. 39, 52 (1987). Consequently, the right typically
does not attach in pre-trial settings. As set forth above, however, the MDLEA
requires that the trial court make a pre-trial determination of the statutory element
of jurisdiction. As such, the MDLEA essentially requires that the Government prove
an element of a criminal offense in a pretrial hearing. Elements of an offense are, of
course, generally required to be proven at trial. To illustrate, in the instant case, the
Government neglected to seek a pretrial determination of jurisdiction and, instead,
asked the district court to make its jurisdictional finding just prior to the time it
rested its case-in-chief during trial. It made that request, of course, outside the
presence of the jury.

When, in 1996, Congress made the decision to remove the jurisdictional
element of the MDLEA from the province of the jury, it did not remove the
jurisdictional element from the language of the substantive criminal offense. See 46
U.S.C. § 70503 (proscribing offenses committed on “a vessel of the United States or a
vessel subject to the jurisdiction of the United States.” Id. at (a)(1)); see also supra
Question I. As a result, jurisdiction remains a material element to be proven by the
Government as a prerequisite to a conviction under the MDLEA. That element must,
however, now be proven to the court (prior to trial per the statute), rather than to the

jury during the trial. Proof of that element is now the Government’s gateway to trial

17



in MDLEA cases. Because, however, jurisdiction remains a material prerequisite to
the Government’s proof of the substantive offense, jurisdiction remains the functional
equivalent of a trial proof. Moreover, because the substantive MDLEA offenses still
proscribe acts committed on “a vessel of the United States or a vessel subject to the
jurisdiction of the United States,”! the MDLEA still bears a jurisdictional element,
even in light of 46 U.S.C. § 70504. In the all-too-often quoted words of Shakespeare,
“a rose by any other name would smell as sweet.”2 Therefore, because jurisdiction
remains a critical statutory prerequisite to an MDLEA prosecution, the right to
confrontation must attach during trial courts’ determinations of jurisdiction.
2. The Document at Issue in this Case was Testimonial in Nature
Assuming that the Confrontation Clause applied at the MDLEA jurisdictional
hearing, the document that the Government presented to the district court in support
of its allegation of jurisdiction should have been precluded from evidence because the
document was testimonial in nature. In deciding Crawford v. Washington, this Court
held that testimonial evidence included, among many other classes of evidence,
“statements that were made under circumstances which would lead an objective
witness reasonably to believe that the statement would be available for use at a later
trial.” Crawford v. Washington, 557 U.S. 305, 129 S.Ct. 2527, 174 L.Ed.2d 314 (2004).
This Court further expanded on the testimonial definition in Melendez-Diaz v.

Massachusetts, 557 U.S. 305, 129 S.Ct. 2527, 174 L.Ed.2d 314 (2009), which

146 U.S.C. § 70503(a)(1).

2 William Shakespeare, Romeo and Juliet, 1594.
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addressed whether the Confrontation Clause applied to the admission of affidavits
reporting the results of forensic analyses of substances believed to be illegal drugs.
The Cowrt ultimately found that such documents were well within the “core class of
testimonial statements” that implicate Confrontation Clause protections. Id. at 310-
11. In reaching its holding, this Court relied on the fact that the documents in
question contained “a solemn declaration or affirmation made for the purpose of
establishing or proving some fact.” Id. citing Crawford, 541 U.S. at 51 (internal
quotations omitted).

The document that the Government relied on in the instant case, which is
representative of the documents that the Government typically uses to establish
jurisdiction in other MDLEA cases, was clearly a “declaration or affirmation made
for the purpose of establishing or proving some fact.” Id. Moreover, that document
was not merely maintained in the regular course of business, but instead, was a
document that the Government requested solely for the purpose of attempting to
establish that the BOROCHO was a vessel subject to the jurisdiction of the United
States, as required by the MDLEA. The sole purpose for that document was,
consequently, for use to prove some fact in the litigation of the instant case.
Correspondingly, when the Government requested the document in question from the
respective foreign state agency, the agency almost certainly would have expected the
United States Government to be using that document in the instant prosecution. As
a result, the document was clearly testimonial in nature and was, thereby, subject to

exclusion from evidence under the Confrontation Clause. Based on the forgoing, the
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Petitioners request this Honorable Court to grant this Petition for a Writ of Certiorari
to determine whether the admission of the document in question at the pretrial
jurisdictional hearing violated the Confrontation Clause.

D. The Lower Circuit Courts are Split in their Interpretation of the MDLEA

A steady flow of MDLEA cases have passed through the courts of appeal in
recent years and the courts of appeal have become split on the instant issue. The
lower court, the Eleventh Circuit, has declined to find a nexus requirement in other
cases involving foreign registered vessels. See United States v. Cruickshank, 837 F.3d
1182 (11th Cir. 2016); United States v. Mena, 863 F.2d 1522, 1527 (11th Cir. 1989).
In contrast to the Eleventh Circuit, the Second and Ninth Circuits have found a nexus
requirement. See United States v. Yousef, 327 F.3d 56, 111 (2d Cir. 2003); United
States v. Zakharov, 468 F.3d 1171, 1177 (9th Cir. 2006). The Ninth Circuit, for
instance, has held that, in cases involving registered vessels, “due process requires
the Government to demonstrate that there exists ‘a sufficient nexus between the
conduct condemned and the United States’ such that the application of the statute
would not be arbitrary or fundamentally unfair to the defendant.” United States v.
Perlaza, 439 F.3d 1149, 1160 (9th Cir. 2006). The First, Third, and Fifth Circuits, on
the other hand, have joined the Eleventh Circuit in rejecting any such nexus
requirement. See United States v. Cardales, 168 F.3d 548, 553 (1st Cir. 1999); United
States v. Perez-Oviedo, 281 F.3d 400, 403 (3d Cir. 2002); United States v. Suerte, 291
F.3d 366 (5th Cir. 2002). The First Circuit has similarly agreed with the Eleventh

Circuit that the Confrontation Clause does not apply to pretrial determinations of
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jurisdiction under the MDLEA. United States v. Mitchell-Hunter, 663 F.3d 45, 49
(1st Cir. 2011).

While recognizing that the lower courts are undecided on the instant issue, the
Petitioners respectfully maintain that the Government’s exercise of jurisdiction over
similarly situated individuals, who have no ties whatsoever to the United States, is
contrary to this Court’s recognized “traditional notions of fair play and substantial
justice.” See International Shoe Co. v. State of Washington, 326 U.S. 310, 316 (1945)
(holding that, in order to subject a defendant to a civil judgment, due process requires
that the individual “have certain minimum contacts with [the forum state] such that
the maintenance of the suit does not offend ‘traditional notions of fair play and
substantial justice”) (internal citation omitted). The Petitioners had lived their lives
in Colombia and had never deliberately availed themselves to the privileges and
benefits of United States. Likewise, the Petitioners had never carried on any
business or activity in the United States. No evidence has ever been presented to
suggest that the Petitioners’ ship would have proceeded to the United States or even
to North America.

As set forth above, prosecutions of foreign vessels under the MDLEA remain
constant across the lower district courts. In nearly all such cases, jurisdiction will be
a material element of the substantive offense. Furthermore, as it continues to
promulgate legislation in any ever-shrinking world, Congress would indeed be well

guided by an answer to the question of whether the Constitution requires a jury
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determination of jurisdiction when jurisdiction is a material element of a substantive
offense.

For the three reasons set forth above, the Petitioners respectfully submit that
the question of the MDELA’s constitutionality is one of great importance that has not
yet been decided by this Court and one which will arise frequently in the lower courts
in the future. SUP. CT. R. 10(c). Moreover, the question presented in this petition is
likely to arise in other contexts involving legislation that pertain to the United States’
exercise of jurisdiction over foreign or stateless entities and over acts that occur in
neutral or foreign territories. /d. The Petitioners, consequently, ask this Honorable
Court to grant certiorari in this case to determine the constitutionality of the
MDLEA.

CONCLUSION
Based on the foregoing, the Petitioners respectfully request that this

Honorable Court grant this petition for a writ of certiorari.

Respectfully Submitted on this 6th day of August, 2018,
¥
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Before TIOFLAT, HULL, and O'MALLEY," Circuit Judges.
HULL, Circuit Judge:

In September 2014, a dilapidated cargo vessel, the Borocho, was on its way
from Colombia to Panama to pick up cargo. Unbeknownst to the Borocho’s
captain, the crew had smuggled hundreds of kilograms of cocaine on board. Each
of these crew members knew about certain amounts of drugs, but no one knew
everything. There was one simple rule governing the conspiracy—you got paid
based on how much you knew. In the midst of this voyage, the Borocho was
boarded by the U.S. Coast Guard, who discovered the contraband and arrested all
thirteen crew members. A federal grand jury indicted those thirteen crew members
on conspiracy and drug charges. After trial, a jury convicted seven of them. This
appeal followed. After thorough review, and with the benefit of oral argument, we
affirm all of the defendant-appellants’ convictions, but we vacate all of their
sentences and remand for resentencing.

I. FACTUAL BACKGROUND
In April 2014, Yensi Manuel Medrano-Blanquiceth (“Medrano”) was hired
as a crewman aboard the Borocho. The Borocho, a 208-foot cargo freighter,
traveled regularly between Puerto Nuevo, Colombia, and Colén, Panama. It would

travel empty from Colombia to Panama, load legitimate merchandise (such as

"Honorable Kathleen M. O’Malley, United States Circuit Judge for the Federal Circuit,
sitting by designation.
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appliances and other household goods) on board at the free-trade zone in Coldn,
and then travel back to Colombia.

After Medrano was hired, a man he knew as Grand Old Parr approached
Medrano and asked if he would smuggle cocaine onto the ship. Medrano agreed.
Medrano was then approached by Andres Ramon Fontalvo-Martinez (“Fontalvo™),
who already worked on the Borocho, about smuggling additional cocaine onto the
vessel. In addition to the cocaine that Medrano personally brought onboard, there
was an additional 400 kilograms of cocaine already hidden on the ship. The
Borocho sailed in June 2014 and arrived without incident in Panama. In addition
to Medrano and Fontalvo, defendants Roger Tejada-Piedrahita (“Tejada”), Jacinto
Torres (“Torres”), and Eduardo Emilio Ortiz-Cervantes (“Ortiz”’) were also
crewmen on that voyage, and each of them knew about, and helped participate in,
the smuggling scheme.

The crew stayed in Panama for 40 to 50 days. While in Panama, Fontalvo
and Medrano met with a drug supplier, “Mufasa,” and Mufasa’s apprentice,
“Benedito,” to discuss another drug smuggling operation aboard the Borocho.

The Borocho eventually returned to Colombia. When the ship was moored
off the coast of Colombia at the end of this return trip, a 100-kg load of cocaine
was transported to the Borocho by a smaller boat and hidden in the Borocho’s

forepeak. Once the Borocho was docked in Puerto Nuevo, Colombia, the crew
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unloaded the legitimate merchandise, leaving the 100 kilograms of cocaine hidden
onboard.

When the Borocho returned to Colombia, some of the prior crewmen were
fired or left voluntarily, some remained, and some new crewmen were hired.
Among the new crewmen hired were defendants Juan Carrasquilla-Lombada
(“Carrasquilla”), Victor Otero-Pomares (“Otero-Pomares”), Rafael Antonio
Patino-Villalobos (“Patino-Villalobos”), and Willington Barona-Bravo (“Barona-
Bravo”).!

Thereafter, Roger Barrios, a former Borocho crewman who was in charge of
delivering drugs to the Borocho, told Fontalvo to expect a 200-kg delivery of
cocaine.” Fontalvo, in turn, notified Medrano and defendants Torres and Tejada of
the impending 200-kg delivery. The 200 kilograms arrived in approximately eight
bales. The cocaine was delivered by a small boat in the middle of the night while
the Borocho was moored off the dock in Puerto Nuevo. Medrano and defendant
Otero-Pomares hauled the bales onboard the Borocho as Fontalvo and defendants
Torres and Carrasquilla watched. Defendant Tejada also knew about this delivery
and was tasked with distracting the captain. After the cocaine was on board, the

crew hid it in a ballast tank underneath the cargo hold. The crew also moved the

'In this opinion, we have adopted each defendant’s surname as used in their briefs.

2A crewman named Roberto Acosta (aka “Calvo”) was formerly in charge of
coordinating deliveries of cocaine to the Borocho, but Fontalvo was tapped as the man to handle
future deliveries of cocaine after Calvo was fired.
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100 kilograms of cocaine previously hidden in the forepeak down to the same
ballast tank.’

For participating in and/or having knowledge of each load of cocaine, the
crew members were paid advances either directly in cash or through money
deposited into third-party accounts of their choosing. Medrano acknowledged that
crew members were only paid for the narcotics they knew about and “the less that
other people know, the less money you have to share with them.”

For example, Fontalvo was given 90 million Colombian pesos to pay the
crewmen for the 200-kg load. To facilitate payments, Fontalvo compiled the third-
party account information in a ledger entitled “night orders” and sent the
information to Barrios via the “What’s Up” app on his cell phone.

After this delivery, Medrano hid another thirteen kilograms of cocaine,
contained in a blue duffel bag, in the ballast tank. This was a side deal that
Medrano and Fontalvo had struck with another supplier, and only these two knew
that the cocaine was in the ballast tank.

Then, before the vessel was underway, defendants Barona-Bravo, Patino-

Villalobos, and two other men delivered three barrels allegedly containing 86 total

3The ballast tanks on the Borocho were large spaces, built with walls containing large
holes, or “baffles,” spaced every six to teen feet. There were multiple ballast tanks on the
Borocho, but the evidence established that the crew hid cocaine in only one of them.
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kilograms of cocaine to the Borocho via a small speedboat.* Medrano and
defendants Otero-Pomares, Ortiz, Torres, and Barona-Bravo hauled the barrels
onboard and hid them in the ballast tank. Carrasquilla observed.

Once the three barrels were hidden onboard, Barona-Bravo told the crew
that another 200 kilograms of cocaine were to be delivered that night. The second
200-kg load was then delivered to the Borocho via speedboat. As before, Medrano
and defendant Otero-Pomares threw down ropes and hauled the drugs onboard.
Defendants Torres, Barona-Bravo, and Ortiz were also present when the cocaine
was delivered. Carrasquilla again observed. Medrano and Otero-Pomares hid the
second 200 kilograms in the ballast tank.

On September 5, 2014, the Borocho left Puerto Nuevo, Colombia with more
than 600 kilograms of cocaine hidden onboard. After the Borocho set sail,
defendant Barona-Bravo, through defendant Tejada, paid Medrano for the second
200-kg load. Defendant Tejada gave Medrano $2,000 in U.S. currency (in the
form of 20 $100 bills) and 350,000 Colombian pesos (approximately $170). All of
the crewmen except for defendant Otero-Pomares received payment for that load

while on board; Otero-Pomares’s payment was sent directly to his mother.

*Medrano testified that defendant Barona-Bravo told him there were 86 kilograms in the
barrels. The Coast Guard officer who helped remove the barrels from the ballast tank testified
that small packages of contraband were inside the barrels, but he did not know how much
cocaine was recovered from the barrels.
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On September 7, 2014, the U.S. Coast Guard cutter Bear, on patrol in the
Southern Caribbean, spied the Borocho in international waters 70 miles off the
coast of Panama. The Borocho was riding high in the water (indicating that it was
not carrying any cargo) and was not transmitting an electronic signal that is
“common for all commercial vessels,” prompting the Coast Guard to investigate.

Coast Guard boarding officer Stephen J. Fleming and his team conducted a
right-of-visit boarding on the morning of September 7. According to Officer
Fleming, the Borocho was in the worst condition he’d ever seen in his nearly
fifteen years of Coast Guard service. The ship’s handrails were unbolted and
rusted, the entire deck was covered in rust, the cargo hold was in “[v]ery poor”
condition, the single life raft on board was “non-operational,” there was a hose
illegally pumping oil and water from the bilge overboard, and the engine room had
two open fuel tanks (a fire hazard) and a floor covered in seawater.

The Coast Guard boarding team gathered all of the Borocho’s crew
members, with the exception of the captain, who remained on the bridge. Officer
Fleming spoke with the captain and requested the ship’s documentation. The
captain provided Officer Fleming with a crew list, naming thirteen crew members
and zero passengers, the crew’s passports, and a “zarpe,” a document that shows,

among other items, the ship’s name, captain’s name, and ports of call.
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The captain told the Coast Guard members that the Borocho was registered
in the West African country of Sao Tome and Principe. Coast Guard personnel
also located a vessel registration document that was purportedly issued by the
country of Sao Tome and Principe. The Coast Guard contacted the U.S. State
Department, who in turn reached out to the government of Sao Tome and Principe.
That country’s government refuted the vessel’s claim of registry. Consequently,
the Coast Guard determined that the Borocho was stateless and proceeded to
search the vessel.

At approximately 5:00 p.m. on September 7, Officer Fleming handed off
command to Coast Guard boarding officer William Kelly. By that time, the Coast
Guard had determined that the Borocho was stateless and had received
authorization to search the Borocho. During a search of the Borocho, Officer
Kelly discovered 55 kilograms of cocaine hidden in a lube oil tank located on the
upper deck of the engine room. Officer Kelly’s team then detained the crew.

At approximately 7:00 p.m. on September 8, Officer Fleming and his team
went back to the Borocho to relieve Officer Kelly. Officer Fleming continued
searching the vessel and discovered three blue barrels and twenty-three burlap
sacks filled with cocaine hidden in one of the ship’s ballast tanks, which normally

contain seawater in order to stabilize the ship. The ballast tank was located
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underneath the cargo hold, which was itself covered in trash and debris.” In total,
the Coast Guard boarding party found 640.9 kilograms of cocaine on the Borocho.

On September 9, 2014, the Borocho’s crewmen were transferred to the Bear.
Coast Guard officers searched each crew member and inventoried the property
seized from them. Nearly all of the crew members had thousands of dollars’ worth
of U.S. and Colombian currency in his possession.

The Borocho was towed to port in Miami, Florida. Before the Borocho
arrived in Miami, agents from the Drug Enforcement Administration (“DEA”)
boarded and searched the vessel and recovered cell phones and SIM cards
belonging to crew members. The thirteen crew members were transported to
Tampa, Florida, where DEA agents and immigration agents processed them into
the United States. The crew members were then transferred to a nearby jail to
await trial.

II. PROCEDURAL HISTORY

A federal grand jury indicted all thirteen crewmen on two charges:

(1) conspiracy to distribute and possess with intent to distribute five kilograms or
more of cocaine while aboard a vessel subject to the jurisdiction of the United

States, in violation of 46 U.S.C. §§ 70503(a), 70506(a) and (b), and 21 U.S.C.

>Coast Guard personnel searched the first twenty feet from the tank cover toward the
back of the tank, but deemed it unsafe to search any farther. From that search, the Coast Guard
recovered the three blue barrels and twenty-three bales of cocaine.
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§ 960(b)(1)(B)(ii) (“Count One”); and (2) possession with intent to distribute five
kilograms or more of cocaine while aboard a vessel subject to the jurisdiction of
the United States, in violation of 46 U.S.C. §§ 70503(a), 70506(a), 18 U.S.C. § 2,
and 21 U.S.C. § 960(b)(1)(B)(ii) (“Count Two™). Before trial, Medrano and
Fontalvo pled guilty and agreed to testify for the government.

Trial commenced on February 23, 2015, and lasted for nine days. The
government presented testimony from, and documentary evidence gathered by,
Coast Guard officers, DEA agents, and other federal government agents. Medrano
and Fontalvo also provided lengthy testimony against their former fellow crew
members.

At the close of the government’s case-in-chief, all eleven remaining
codefendants moved for a judgment of acquittal. The district court granted a
directed verdict of acquittal to the captain, as the evidence had demonstrated that
he was ignorant of the smuggling operation onboard the Borocho, but denied the
motions as to all other defendants.

At the conclusion of trial, the jury rendered its verdicts. It acquitted three of
the indicted codefendants—Javier Enrique Cardenas-Socarras, Heber Augusto
Sanchez-Cortes, and Manuel Esteban Melendez—as to both counts. It found
defendants Carrasquilla and Tejada guilty on Count One (the conspiracy charge)

and not guilty as to Count Two (the possession charge). The jury found defendants

10
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Barona-Bravo, Ortiz, Otero-Pomares, Torres, and Patino-Villalobos guilty on both
Counts One and Two.

The seven convicted codefendants were sentenced together in one hearing.
The district court imposed total sentences of 235 months’ imprisonment as to all
seven codefendants.

The seven codefendants now appeal, alleging various errors in their trial and
sentencing. We will address the issues raised by the defendant-appellants in the
following order: (1) the Confrontation Clause issue raised by six of the defendant-
appellants; (2) the alleged evidentiary errors raised by defendant Tejada; (3) the
sufficiency-of-the-evidence arguments raised by defendants Carrasquilla and
Patino-Villalobos; (4) the district court’s denial of defendant Carrasquilla’s motion
for a new trial; and (5) the sentencing issues.

III. THE CONFRONTATION CLAUSE AND THE MDLEA

In January 2015, approximately six weeks before trial, the government filed
a State Department certification regarding the Borocho. The document consisted
primarily of a “Certification for the Maritime Drug Law Enforcement Act Case
Involving Motor Vessel Borocho (Without Nationality) Federal Drug Identification
Number (FDIN) — 2014008289 signed by Coast Guard Commander Gregory

Tozzi.
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In that Certification, Commander Tozzi declared that, on September 7, 2014,
the Coast Guard detected the Borocho “approximately 165 nautical miles northeast
of Colon, Panama,” in international waters. During the Coast Guard’s September 7
right-of-visit boarding of the Borocho, the “master” told Coast Guard members
that the vessel was registered in Sao Tome and Principe, and Coast Guard
members found a registration document on board supporting that claim. The Coast
Guard asked that country to confirm or deny the vessel’s registry, and the Sao
Tome government “refut[ed]” the Borocho’s claim of registry. On September 9,
2014, members of the Coast Guard boarded the Borocho and discovered the
cocaine.

“Accordingly, the Government of the United States determined the vessel
was without nationality in accordance with 46 U.S.C. § 70502(d)(1)(A), rending
the vessel subject to the jurisdiction of the United States Pursuant to 46 U.S.C.

§ 70502(c)(1)(A).” Commander Tozzi’s declaration was accompanied by a
document signed by a State Department Assistant Authentication Officer on behalf
of the Secretary of State averring that Tozzi was the Coast Guard liaison to the
State Department and giving full faith and credit to Tozzi’s statements.

At the conclusion of the government’s case-in-chief, the district court found
that the trial evidence supported the declaration and concluded that the Borocho

was subject to the jurisdiction of the United States. Defendant Carrasquilla’s
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counsel objected “for the record” to the declaration “on confrontation grounds.”
The district court’s pretrial order provided that any objection or motion made by
any defense counsel at trial would be deemed to be adopted and joined in by every
other defendant. Thus, this objection was preserved as to all defendants.

We review preserved Confrontation Clause claims de novo. United States v.

Wilson, 788 F.3d 1298, 1316 (11th Cir. 2015). The defendants here were
convicted under the Maritime Drug Law Enforcement Act (“MDLEA”), which
prohibits the knowing or intentional possession with intent to manufacture or
distribute of a controlled substance on board “a vessel subject to the jurisdiction of
the United States.” 46 U.S.C. § 70503(a)(1), (e)(1). Vessels subject to the
jurisdiction of the United States include “a vessel without nationality,” which is
defined to include “a vessel aboard which the master or individual in charge makes
a claim of registry and for which the claimed nation of registry does not
affirmatively and unequivocally assert that the vessel is of its nationality.” Id.

§ 70502(c)(1)(A), (d)(1)(C). The Department of State’s certification is conclusive
proof of the foreign nation’s response under the MDLEA. Id. § 70502(d)(2) (“The
response of a foreign nation to a claim of registry under paragraph (1)(A) or (C)
... 1s proved conclusively by certification of the Secretary of State or the
Secretary’s designee.”). Further, the MDLEA provides that “[j]urisdiction of the

United States with respect to a vessel subject to this chapter is not an element of an
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offense. Jurisdictional issues arising under this chapter are preliminary questions
of law to be determined solely by the trial judge.” Id. § 70504(a).

This Court has squarely held that the Confrontation Clause does not bar the
admission of a certification from the Secretary of State to establish jurisdiction
under the MDLEA because the “stateless nature” of the vessel is not an element of

the offense that must be proved at trial. United States v. Campbell, 743 F.3d 802,

807 (11th Cir. 2014). This Court pointed out that this pretrial determination of
jurisdiction did not implicate any guilt or innocence issue but instead bears only on
“the diplomatic relations between the United States and foreign governments.” Id.
at 807-08. Thus, this Court held that the admission of the certification did not
violate the defendant’s Confrontation Clause rights. Id. at 807.

Although the defendants recognize Campbell,® they argue, without support,
that the MDLEA jurisdictional requirement is the “functional equivalent” of an
element of the offense. They argue that, while this element does not go to the jury,
“jurisdiction remains a material element to be proven by the Government as a

prerequisite to a conviction under the MDLEA.” Campbell binds us in this case,

so the defendants’ argument necessarily fails. See United States v. Cruickshank,
837F.3d 1182, 1188, 1192 (11th Cir. 2016), cert. denied, S.Ct. _ ,2017 WL

1199489 (2017) (citing Campbell and rejecting as “foreclosed by our prior

SAll of the defendants, except for Patino-Villalobos, raise this argument.
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precedent” the defendant’s argument that a Department of State certification for

MDLEA purposes violates the Confrontation Clause); see also United States v.

Archer, 531 F.3d 1347, 1352 (11th Cir. 2008) (“[A] prior panel’s holding is

binding on all subsequent panels unless and until it is overruled or undermined to
the point of abrogation by the Supreme Court or by this court sitting en banc.”).
Moreover, the timing of the district court’s jurisdictional determination
(during trial rather than before trial) has no bearing on whether jurisdiction is an
“element.” The MDLEA clearly states that “[j]urisdiction of the United States
with respect to a vessel subject to this chapter is not an element of an offense.” 46

U.S.C. § 70504(a); see also United States v. Tinoco, 304 F.3d 1088, 1108 (11th

Cir. 2002) (“[T]he MDLEA jurisdictional requirement does not raise factual
questions that traditionally would have been treated as elements of an offense
under the common law.”). And to the extent the defendants argue that the
certification was vague, insufficient to prove jurisdiction, or inconsistent with the
trial testimony, the certification is, by law, conclusive proof of the foreign nation’s

response under the MDLEA. 46 U.S.C. § 70502(d)(2).
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IV. EVIDENTIARY ISSUES AS TO TEJADA

On appeal, defendant Tejada challenges the admission of two pieces of
evidence.” First, Tejada argues that the district court erred in admitting into
evidence a statement he allegedly made to a DEA agent, in violation of Federal
Rule of Criminal Procedure 16 and the district court’s discovery order.
Specifically, during Tejada’s processing into the United States, Tejada disclosed
his relationship with Candelaria Isabel Manjarrez-Gutierrez (“Manjarrez”) to a
DEA agent, and this information was recorded on Form DEA-202, a “Personal
History Report.” Alternatively, Tejada argues that the district court should have
excluded this same evidence as hearsay. Second, Tejada argues that the district
court erred in admitting “alleged summaries of the call logs, contact lists, and text
messages” found on his cell phone and SIM cards. We address each issue in turn.
A. Evidence Concerning Tejada’s Relationship with Manjarrez

On September 2, 2014, Fontalvo texted Manjarrez’s name and bank account
information to Roger Barrios after one of the crewmen (Fontalvo could not
remember which one) had provided it in order to get paid for one of the loads.
Fontalvo testified that the money was never sent.

Later, via DEA Agent Carlos Galloza, the government attempted to establish

that Manjarrez was Tejada’s wife. Tejada objected, asking how Agent Galloza

To the extent the other defendant-appellants seek to adopt the issues addressed in Parts
IV, V, and VI of this opinion, we conclude that any such challenge is meritless.
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knew that Manjarrez was his wife. At a sidebar, the prosecutor explained that he
was relying, in part,® on Form DEA-202, which contained information given by
Tejada to an unidentified DEA agent as Tejada was being processed into the
United States. The prosecutor explained that “[a]ll defendants when they are
processed, . . . they are interviewed for information that would complete a DEA-
202 form. Mr. Tejada, during that processing, gave — identified relatives to include
his wife.” The prosecutor represented that the DEA-202 was a “standard form”
that was “strictly processing” and merely listed information such as address, date
of birth, nationality, “biographical information” and “next of kin.”

Tejada’s attorney objected that the statements reflected in the DEA-202
were a product of custodial interrogation and that the government had not
disclosed its intention to use any statements from the DEA-202 at trial, as required
by Federal Rule of Criminal Procedure 16 and the district court’s standing
discovery order, and this failure deprived Tejada of the opportunity to move to
suppress the statement. The government argued that the statement on the DEA-

202 form was not the product of an interrogation but, rather, was the product of a

®The government also sought to tie Tejada to Manjarrez through Western Union records
showing Tejada wiring money to Manjarrez. The Western Union records were not admitted into
evidence.
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“standard booking process” in which the DEA collected the biographical
information of arrested persons.’

The prosecutor also admitted that Agent Galloza was not the agent who took
the statement contained in the DEA-202, and Tejada’s attorney objected that Agent
Galloza’s testimony concerning Manjarrez’s identity should be excluded as
hearsay. The district court overruled the objections. Agent Galloza then testified
that Manjarrez “is the wife of Mr. Tejada.”

We review the district court’s overruling of defendant Tejada’s objections,
based on Rule 16 and hearsay grounds, for an abuse of discretion. See United

States v. Brown, 441 F.3d 1330, 1359 (11th Cir. 2006) (addressing hearsay

rulings); United States v. Perez, 960 F.2d 1569, 1572 (11th Cir. 1992) (addressing

Rule 16 rulings).

Rule 16 requires the government to disclose and make available to a
defendant “the portion of any written record containing the substance of any
relevant oral statement made before or after arrest if the defendant made the

statement in response to interrogation by a person the defendant knew was a

°It appears that there were two versions of the same DEA-202 form: one typed and one
handwritten. Both versions listed Manjarrez as a relative. But the typed version listed Manjarrez
as Tejada’s daughter, and the handwritten version listed her as his wife.

At trial, the government attempted to rely on the information in the handwritten form,
which listed Manjarrez as Tejada’s wife (although the government also stated that the distinction
was “irrelevant”). The record does not reveal why there are two different forms, whether Tejada
or a DEA agent filled out the handwritten form, or why the information was different in the two
forms. Neither DEA-202 form was admitted into evidence. The only evidence admitted was
Agent Galloza’s testimony that Manjarrez was Tejada’s wife.
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government agent.” Fed. R. Crim. P. 16(a)(1)(B)(ii). By its terms, Rule 16 applies
only to statements made during an “interrogation.” See id. As defendant Tejada
correctly notes, Rule 16 does not define the term “interrogation,” but at least one
court of appeal has “imported” the definition from the Supreme Court’s decision in

Rhode Island v. Innis, 446 U.S. 291, 100 S. Ct. 1682 (1980). See Smith v. United

States, 285 F. App’x 209, 214 (6th Cir. 2008) (unpublished). In Innis, a case
involving a defendant’s Miranda rights, the Supreme Court wrote that “[a] practice
that the police should know is reasonably likely to evoke an incriminating response
from a suspect thus amounts to an interrogation.” 446 U.S. at 301, 100 S. Ct. at
1690. But, the Supreme Court cautioned, “the definition of interrogation can
extend only to words or actions on the part of police officers that they should have
known were reasonably likely to elicit an incriminating response.” Id. at 302, 100
S. Ct. at 1690.

Defendant Tejada cites no support for his claim that a DEA-202 form that
asks for names of relatives or next of kin is “interrogation” under Rule 16. We
find no case supporting that claim and conclude there was no Rule 16 violation.

Alternatively, even if the DEA-202 is somehow an “interrogation” within
the meaning of Rule 16, “[v]iolations of Rule 16 will result in a reversal of
conviction only if such a violation prejudices a defendant’s substantial rights.”

United States v. Chastain, 198 F.3d 1338, 1348 (11th Cir. 1999) (quoting United
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States v. Perez-Garcia, 904 F.2d 1534, 1546 (11th Cir. 1990)); see also United

States v. Camargo—Vergara, 57 F.3d 993, 998 (11th Cir. 1995) (providing that a

discovery violation under Rule 16 or a standing discovery order “is reversible error
only when it violates a defendant’s substantial rights™). A defendant’s substantial
rights are affected when the defendant is unduly surprised and lacks an adequate
opportunity to prepare a defense, or if the mistake substantially influences the jury.

Camargo—Vergara, 57 F.3d at 998-99. To be entitled to a new trial, “actual

prejudice must be shown.” Chastain, 198 F.3d at 1348.

Defendant Tejada has not demonstrated actual prejudice from the alleged
violation of Rule 16 and the district court’s standing discovery order. The
evidence presented at trial, through Medrano’s and Fontalvo’s testimony,
demonstrated that Tejada’s role in the conspiracy was to distract the captain while
large shipments of narcotics were being loaded and unloaded from the Borocho.
What’s more, Medrano and Fontalvo testified that Tejada knew of and was tasked
with distracting the captain specifically during the loading of the first 200-kg load
of cocaine onto the Borocho, the same load for which Fontalvo attempted to send
Manjarrez an advance payment.

The evidence demonstrated that defendant Tejada was also in charge of
disbursing payments (of $2,000 in U.S. currency and 350,000 Colombian pesos) to

the crew for the final 200-kg load. In addition, Medrano testified that Tejada had
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knowledge of the 100-kg load that was loaded onto the Borocho when it was
moored off the Colombian coast. At his arrest, Tejada had $1,000 in U.S. dollars
and $2,950,000 Colombian pesos (worth approximately $1,500) in his possession.
Thus, contrary to defendant Tejada’s assertion that “the most prejudicial”
evidence offered at trial was his connection to Manjarrez, the evidence regarding
his relationship with Manjarrez was only a minor part, and far from the most
damaging part, of the evidence against Tejada. Even if the government had
disclosed Tejada’s statement on the DEA-202 earlier, and even if Tejada had
successfully suppressed this evidence, the jury still would have been presented
with all of the evidence detailed above regarding his involvement with the drug-
smuggling conspiracy onboard the Borocho. Accordingly, Tejada has failed to

demonstrate how his substantial rights were affected. See Chastain, 198 F.3d at

1348.
Similarly, even if the district court should have excluded Agent Galloza’s
testimony on hearsay grounds, Tejada is not entitled to relief because the error, if

any, was harmless for the reasons explained above. See United States v. Khanani,

502 F.3d 1281, 1292 (11th Cir. 2007) (applying harmless-error review to
admission of evidence challenged as hearsay and stating that this Court will not

reverse a conviction if “sufficient evidence uninfected by any error supports the
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verdict, and the error did not have a substantial influence on the outcome of the
case”).

We are also unpersuaded by Tejada’s argument that, but for this alleged
discovery violation, he “would have sought to obtain expert testimony” regarding
how frequently maritime cocaine traffickers pay smuggling participants through
payments to the participants’ family members. Tejada has not suggested who this
“expert” might be or what sort of testimony they would have given. Further, there
was ample evidence at trial that such a payment system was in place onboard the
Borocho, and none of the defendants’ lawyers purported to call such an expert.
Nor has Tejada explained how such expert’s testimony would have led to an
acquittal, given the other evidence against him.

B. Evidence Extracted from Tejada’s Cell Phones and SIM Cards

The Coast Guard found two cell phones in defendant Tejada’s stateroom
aboard the Borocho. Tejada consented to a search of the cell phones and the SIM
cards within the phones. At trial, Coast Guard Lieutenant Matt Peterson testified
that he extracted data from the cell phones and SIM cards using a program called
Cellebrite. Tejada objected that Peterson did not design the Cellebrite program
and, consequently, there was “no foundation . . . that the information contained on
the phone [was] a fair and accurate representation of what was actually in the

phone.” The district court declined to admit Government Exhibit 23A (a
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photograph of the two cell phones) and Government Exhibits 23C, 23D, and 23E
(disks containing the extraction reports of the data from the SIM cards and
phones).

The prosecutor, however, had printed out copies of the extraction reports.
The prosecutor also stated that Agent Galloza had reviewed the extraction reports.
Tejada objected to the printouts as lacking authentication. The district court
overruled this objection and admitted the printouts as Government Exhibits 23C-1,
23D-1, and 23E-1.

DEA Agent Galloza later testified that he had reviewed the extraction
reports prepared by the Coast Guard and had prepared his own summary of
relevant phone numbers found on the reports. Relying on his summary, Agent
Galloza testified that defendant Tejada’s cell phone contact lists included phone
numbers for three former Borocho crewmen involved in smuggling drugs. '’

On appeal, defendant Tejada argues that the district court erred in admitting
Government Exhibits 23C-1, 23D-1, and 23E-1 because “there was no competent
evidence in the record to support Agent Galloza’s testimony that those exhibits
were fair and accurate summaries of the information contained on any cell phone

or SIM card that belonged” to him.

"Specifically, defendant Tejada had the phone numbers of Julio Flores and Roberto
Acosta (aka “Calvo’), who both organized drug trafficking activity for previous voyages on the
Borocho, and Clemente Salas, who Agent Galloza described as a person who had previously
smuggled drugs on the Borocho. Tejada also had the phone number of his codefendant Ortiz.
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We need not decide if the district court erred in admitting these printouts
because the error, if any, did not substantially prejudice Tejada for the reasons

previously explained. See Conroy v. Abraham Chevrolet-Tampa, Inc., 375 F.3d

1228, 1232 (11th Cir. 2004) (explaining that this Court reviews the district court’s
evidentiary rulings for abuse of discretion and will reverse only if an erroneous
ruling resulted in substantial prejudice). Even if the district court had excluded the
evidence demonstrating that Tejada had the phone numbers of Flores, Calvo, and
Salas, the jury would still have heard testimony from Medrano and Fontalvo
regarding Tejada’s role in the smuggling conspiracy.

Moreover, Agent Galloza testified that two of Tejada’s codefendants—
Cardenas-Socarras and Sanchez-Cortes—also had the phone numbers of Flores and
Calvo in their phones’ contact lists. And yet the jury acquitted Cardenas-Socarras
and Sanchez-Cortes of all charges. Thus, Tejada concedes in his brief on appeal
that the admission of this evidence was “[a]Jrguably”” harmless because the jury’s
acquittal of Cardenas-Socarras and Sanchez-Cortes indicates that it gave little or no
weight to the defendants’ cell phone contacts.

V. SUFFICIENCY OF THE EVIDENCE AS TO
CARRASQUILLA AND PATINO-VILLALOBOS

Defendants Carrasquilla and Patino-Villalobos challenge the sufficiency of
the evidence supporting their convictions. By way of review, Patino-Villalobos

was convicted of both counts while Carrasquilla was convicted of only the
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conspiracy charge. Both defendants timely moved for judgments of acquittal,
which the district court denied.

We review de novo the sufficiency of the evidence against them, “viewing
the evidence in the light most favorable to the government and resolv[ing] all
reasonable inferences and credibility evaluations in favor of the jury’s verdict.”
Tinoco, 304 F.3d at 1122. We will not disturb a jury’s verdict “unless no trier of

fact could have found guilt beyond a reasonable doubt.” Id. (quoting United States

v. Calderon, 127 F.3d 1314, 1324 (11th Cir. 1997)).
To prove the existence of a conspiracy, the government must establish “that
an agreement existed between two or more persons and that the defendant

knowingly and voluntarily participated in it.” Id. (quoting United States v. Garate-

Vergara, 942 F.2d 1543, 1547 (11th Cir. 1991), modified, 991 F.2d 662 (11th Cir.
1993)). The government can make its showing through circumstantial evidence.
Id.

Possession of a controlled substance with intent to distribute may also be
proven through circumstantial evidence. Id. at 1123. “Possession may be either
actual or constructive; if the accused exercised some measure of dominion or
control over the contraband, either exclusively or in association with others, he

constructively possessed it.” 1d. (quoting United States v. Battle, 892 F.2d 992,

999 (11th Cir. 1990) (per curiam)).
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In addition, in cases like the one now before us, this Court has held that the
following factors should be considered in determining whether a jury could
reasonably conclude that a defendant found on a drug-laden vessel was guilty of
drug conspiracy and possession charges:

(1) probable length of the voyage, (2) the size of the contraband
shipment, (3) the necessarily close relationship between captain and
crew, (4) the obviousness of the contraband, and (5) other factors,
such as suspicious behavior or diversionary maneuvers before
apprehension, attempts to flee, inculpatory statements made after
apprehension, witnessed participation of the crew, and the absence of
supplies or equipment necessary to the vessel’s intended use.

Garate-Vergara, 942 F.2d at 1547. The size of the vessel is also relevant in

determining the relative quantity of the contraband and its obviousness to the crew.
Id. at 1547-48. “[O]nce a large quantity of contraband is shown to have been
present on a vessel, the government’s remaining burden of showing that the crew

knowingly participated in the drug smuggling operation is ‘relatively light.

Tinoco, 304 F.3d at 1123 (quoting United States v. Cruz-Valdez, 773 F.2d 1541,

1547 (11th Cir. 1985)).
A. Carrasquilla

The evidence produced at trial demonstrated that defendant Carrasquilla was
a 74-year-old mechanic on the Borocho. While purportedly the ship’s engineer,

when Coast Guard officers asked Carrasquilla to turn the lights on in the cargo
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hold or work the pumps to transfer liquid in the ballast tanks, Carrasquilla claimed
not to know how to perform these functions.

Carrasquilla was hired for the unsuccessful September voyage, arriving
before some of the prior crew had left the vessel. He arrived on the morning of
September 4, 2014.

Fontalvo testified that Carrasquilla came aboard unaware of the drugs that
were already on the boat. Fontalvo further testified: “But the day after the drugs
were loaded onto the boat, early in the day, Mr. Carrasquilla told me, ‘Diomeres,
yesterday I saw some strange movement onboard the boat that I didn’t like.
What’s happening here?’” Fontalvo replied, “last night we did load up a little
something, but don’t worry about it. You’ll get your chocolate too.” After making
this statement, Fontalvo simply walked away, not allowing Carrasquilla a chance
to respond. The next day, Fontalvo approached Carrasquilla and asked him for an
account number to send the money to. Fontalvo had to explain why he needed the
account number. Fontalvo testified that Carrasquilla “didn’t like it, but he says,
‘well, there’s nothing I can do about it now. It’s already up on the boat. There’s
nothing I can do about it now.” And he accepted.”

Fontalvo kept a document called “night orders” where he wrote down who
was paid what for the first 200-kg load. Next to “Juancho” (aka Carrasquilla), he

had written down the name Miguel Ballestas and an account number. Fontalvo
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said he understood Ballestas to be “a friend or family member” of Carrasquilla’s.

Further, on September 4, 2014, Fontalvo sent another drug smuggler, Naranja,ll a
text message with the name of Carrasquilla’s wife, Edythe Ballestas Carrasquilla,
and an account number.

Similarly, Medrano testified that Carrasquilla was not there when the 100
kilograms arrived, but he was present for the arrival of the first 200-kg load. While
Otero-Pomares and Medrano did the heavy lifting, Carrasquilla did “nothing” but
was going to get paid the same because he was in the know as to that shipment.
Medrano testified that “on Mr. Fontalvo’s [the first 200 kilograms], he told me that
we had to send something to Carrasquilla’s family because he had realized.”
Fontalvo testified that it was his decision to cut Carrasquilla in because he was the
engineer “even if he doesn’t do anything with the kilos.”

Medrano testified that defendant Carrasquilla was also present for the 86-kg
load that came aboard in the three blue barrels and the second 200-kg load. In all
this, he “was paid to watch.” Medrano also testified that the entire crew, which
would include Carrasquilla, met without the captain and agreed to take the second
200-kg load and share the profits. Further, when the loads were made, the vessel

was moored off the Colombian coast and was not yet underway on the seas.

'"Naranja was a former crew member on the Borocho who served as a watchdog for Julio
Flores and had participated in previous drug-smuggling runs.
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When he was arrested, defendant Carrasquilla had $2,140 of U.S. currency
(in $100 and $20 bills) on his person. And when DEA Agent Galloza searched
Carrasquilla’s cell phone, he discovered that Carrasquilla had saved the phone
numbers of multiple drug smugglers involved in this or earlier voyages: Flores,
Naranja, Salas, and Calvo, among others. On cross-examination, Carrasquilla’s
attorney established that only three calls had been made from this phone, none to
people involved in the drug trade.

On appeal, Carrasquilla primarily argues that, even if there was a conspiracy
onboard the Borocho, he did not knowingly or willfully join it. Rather, by the time
he got on board and learned of it, it was too late and too dangerous to do anything
about it. To prove knowing and voluntary participation in a conspiracy, the
government must show that the defendant had a specific intent to join the
conspiracy. Calderon, 127 F.3d at 1326. However, once the government
establishes the existence of an underlying conspiracy, it need only come forward
with “slight evidence to connect a particular defendant to the conspiracy.” Id.

(quoting United States v. Jenkins, 779 F.2d 606, 609 (11th Cir. 1986)). This is not

to say that the government is held to a lesser showing—*“each element of a
conspiracy must also be proven as to each defendant beyond a reasonable doubt;
the law simply recognizes that all co-conspirators need not play identical roles in

perpetuating the unlawful agreement.” United States v. Toler, 144 F.3d 1423,
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1428 (11th Cir. 1998) (explaining that a defendant can be convicted if his
involvement in the conspiracy is “slight” in comparison to the actions of the other
co-conspirators).

This “minimal threshold” showing may be made through direct or
circumstantial evidence, and a common purpose or plan may be inferred from a
variety of circumstances. Calderon, 127 F.3d at 1326. One such circumstance is

“repeated presence at the scene of the drug trafficking.” Id.; see also Tinoco, 304

F.3d at 1122-23 (“[A] defendant’s presence, although not determinative, is a
material factor when weighing evidence of conspiracy. A defendant’s presence
becomes more significant when the value of the contraband is high.”) (internal
quotation marks and citation omitted).

Here, a reasonable jury could find that the evidence established
Carrasquilla’s guilt on the conspiracy charge beyond a reasonable doubt. See
Tinoco, 304 F.3d at 1122. Medrano testified that Carrasquilla was physically
present while three loads of cocaine, totaling approximately 486 kilograms, were
loaded on board the Borocho. See id. at 1122-23 (noting that a defendant’s
presence 1s a “material factor” that “becomes more significant” when the
conspiracy involved high-value contraband).

Importantly, Fontalvo testified that Carrasquilla was paid for his complicity

and silence and, indeed, the evidence demonstrates that Carrasquilla was arrested
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with more than $2,100 in U.S. currency on his person, which is consistent with
Barona-Bravo’s $2,000 payment to Medrano (in $100 U.S. bills) for the last 200-
kg load. It is also far more than the average mariner would make working aboard
the Borocho;, Medrano testified that his salary was 700,000 Colombian pesos, or
approximately $350 per month. In addition, there was evidence that Fontalvo
attempted to or was going to send additional money to people tapped by
Carrasquilla: his wife, Edythe Ballestas Carrasquilla, and Miguel Ballestas.
Contrary to Carrasquilla’s suggestion, his case is not “materially

indistinguishable” from our prior decision in Garate-Vergara, where this Court

affirmed the acquittal of several crew members who were arrested on a drug-
carrying vessel. 942 F.2d at 1549. In that case, the evidence established that
cocaine was stored in a freshly painted compartment beneath legitimate cargo and,
upon the ship’s apprehension, several crew members began throwing bags of
cocaine overboard. Id. at 1546-47. This Court upheld the district court’s order of
acquittal for those crew members arrested without paint on their hands and against
whom the government had offered no evidence that they were aware of the secret
compartment or its illicit contents. Id. at 1549. This Court also reversed one crew
member’s conviction where the only evidence tying him to the conspiracy was a

used plane ticket that showed previous travel with three other defendants six weeks

before the voyage. Id. Here, the government offered much more, including
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Carrasquilla’s presence while several large loads of cocaine were being loaded
onto the Borocho, his acceptance of payment, and the presence of significant cash
on his person.

Examining all of the proven circumstances in this case, including but not
limited to Carrasquilla’s presence during the loading of the narcotics, a reasonable
jury could find beyond a reasonable doubt that Carrasquilla had knowingly and
voluntarily participated in the conspiracy. See Tinoco, 304 F.3d at 1122;
Calderon, 127 F.3d at 1326-27. While we recognize Carrasquilla’s argument that
the evidence could support an inference that he merely played along to maintain
his safety, the evidence supports the opposite inference too—that he was aware of
the smuggling conspiracy and willingly accepted payment in exchange for his
silence. “A jury is free to choose among the constructions of the evidence,” and
we will not overturn the jury’s verdict as to Carrasquilla. Calderon, 127 F.3d at

1324 (quoting United States v. Hardy, 895 F.2d 1331, 1334 (11th Cir. 1990)); see

also id. at 1326 (explaining that a defendant may be properly convicted on a
conspiracy charge “even though his role is minor in the overall scheme”).
B. Patino-Villalobos

Patino-Villalobos also only participated in the unsuccessful September
voyage of the Borocho. Medrano testified that the 86-kg load (in three blue

barrels) was delivered to the Borocho at night aboard a small speedboat. Barona-
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Bravo, Patino-Villalobos, and two other men were on that speedboat. The
crewmen on the Borocho threw down ropes, the men in the speedboat tied on the
drugs, and the crew hauled it onboard.'> The barrels were then placed in the ship’s
ballast tank.

Later, Medrano confided in Patino-Villalobos that he was worried the barrels
were not well hidden in the ballast tank. Patino-Villalobos asked Barona-Bravo
about moving the cocaine and putting it in sacks, but Barona-Bravo did not want
to.

Medrano also testified that the entire crew, which would include Patino-
Villalobos, met without the captain and agreed to take the second 200-kg load and
share the profits. While housed with other crewmen in a Florida jail, Patino-
Villalobos hatched and communicated a plan for the crewmen to claim that the
cocaine was already on the ship and belonged to Calvo."? Additionally, Agent
Galloza searched Patino-Villalobos’s phone and SIM card and found that he had

contact numbers for Julio Flores and Naranja.

12Patino-Villalobos points out that Medrano did not name him as one of the men who
helped physically move the barrels from the speedboat to the Borocho.

3There is some ambiguity about how much money Patino-Villalobos had on his person
when he was arrested. According to the Coast Guard’s inventory sheet, which was filled out
upon arrest, Patino-Villalobos only had 30,000 Colombian pesos in his possession. But when the
FBI went to photograph and examine the items seized from the crewmen, there was now
approximately 850,000 Colombian pesos and $2,000 in U.S. currency among the items
purportedly belonging to Patino-Villalobos. The FBI agent in charge of this evidence admitted
that the items did not match up and said he did not know how the additional money got into the
evidence bag. Due to its confusing nature, we do not rely on this evidence in examining the
sufficiency of the government’s case against Patino-Villalobos.

33



Case: 15-13024 Date Filed: 04/14/2017 Page: 34 of 46

Here, a reasonable jury could find that the evidence established Patino-
Villalobos’s guilt on the conspiracy charge beyond a reasonable doubt. Calderon,

127 F.3d at 1326; Tinoco, 304 F.3d at 1122-23. According to Medrano’s

testimony, Patino-Villalobos was aware of at least the 86-kg and the second 200-kg
loads. While Patino-Villalobos argues that he was not physically present at the
loading of the second 200-kg delivery, he does not dispute that he was aware of
this load and wished to partake in the proceeds.

As to possession with intent to distribute, the evidence established that
Patino-Villalobos was on the speedboat that delivered the 86-kg load of cocaine.
He also knew where the barrels of cocaine were hidden and expressed a desire to
move or better conceal the cocaine. Given these facts, a reasonable jury could
conclude that Patino-Villalobos, at the very least, “exercised some measure of

dominion or control over the contraband.” Tinoco, 304 F.3d at 1123. Thus, taking

the evidence in the light most favorable to the government, Patino-Villalobos had
actual or constructive possession of more than five kilograms of cocaine and a
reasonable jury could find him guilty of the possession charge. See Tinoco, 304
F.3d at 1123 (“A defendant’s intent to distribute . . . may be inferred from the large

quantity of narcotics that were seized.”).
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VI. CARRASQUILLA’S MOTION FOR A NEW TRIAL

At the end of the trial, the district court, reading from the verdict form,
announced that the jury had found Carrasquilla guilty of conspiracy, as charged in
Count One, and had further found that the offense involved less than 500 grams.
The district court polled the jury, and Juror No. 2, the foreperson, told the court,
“There are two of them where you said 500 milligrams or less, and to the best of
my knowledge, they all had five kilograms or more.” The district court returned
Carrasquilla’s verdict form to the jury and instructed the jurors to go back “and see
if there’s a mistake on what you already unanimously decided.”

When the jury returned, Juror No. 2 confirmed that there had been a mistake
in Carrasquilla’s verdict form. Juror No. 2 explained that the jury had found
Carrasquilla guilty of Count One but that the offense involved five kilograms or
more of cocaine.'* The district court reviewed the verdict form and observed that
the jury had “crossed through the line that said, ‘less than S00 grams,’ and you

27

have checked the line that says ‘five kilograms or more.”” The foreperson
confirmed that that was correct.
The district court then asked Carrasquilla to stand and announced the

corrected verdict: “[T]he verdict as to Count 1 of the indictment, the offense of

conspiracy to possess with the intent to distribute cocaine while aboard a vessel

'“The jury confirmed that the original verdict form against defendant Torres contained the
same mistake.
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subject to the jurisdiction of the United States, we the Jury find the Defendant,
Juan Carrasquilla-Lombada, guilty. And the amount is five kilograms or more.”
The district court again polled the jury, confirming that the corrected verdict was in
fact its verdict.

After the trial, Carrasquilla renewed his motion for a judgment of acquittal
and, in the alternative, moved for a new trial. He argued that the confusion over
the jury’s verdict rendered the corrected verdict unreliable and warranted a new
trial. The district court denied the motion, concluding that sufficient evidence
supported Carrasquilla’s conviction and, in light of how it handled the confusion
over the verdict, no new trial was needed.

Carrasquilla now argues that the district court abused its discretion in
denying his motion for a new trial because the jury’s corrected verdict was
unreliable and inconsistent both with the evidence at trial and his acquittal as to
Count Two. He argues that, given his acquittal on Count Two, “it is entirely
possible that the jury originally intended to acquit [him] on both counts, but
erroneously checked the guilty and ‘500 grams or less’ box on the conspiracy
count.”

Federal Rule of Criminal Procedure 31 authorizes a district court to
individually poll jurors after a verdict is returned. Fed. R. Crim. P. 31(d). “If the

poll reveals a lack of unanimity, the court may direct the jury to deliberate further
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or may declare a mistrial.” Id.; see also United States v. Warren, 594 F.2d 1046,

1050 (5th Cir. 1979) (stating that it is within a district court’s discretion to direct
further deliberations upon the discovery that a verdict may not be unanimous). "

Here, the district court immediately discontinued the poll upon learning of
the possible mistake, directed the jury to continue deliberating, and then polled the
jury after the corrected verdict was read to ensure it was, in fact, their verdict. On
both occasions, the jury rendered a guilty verdict against Carrasquilla on Count
One, and the only mistake was as to drug amount. There is no indication from the
record that the jury twice failed to indicate its true verdict. The district court did
not abuse its discretion in denying Carrasquilla’s motion for a new trial. See

Christiansen v. Wright Med. Tech., Inc., No. 16-12162, slip op. at 7, 26 (11th Cir.

Mar. 20, 2017) (concluding, in context of a civil case, that the district court did not
abuse its discretion in ordering the jury to continue deliberations upon its discovery
that the verdict was inconsistent because “the district court acted in a neutral and
non-biased manner in acknowledging and addressing the inconsistent verdict” and

its action did not prejudice parties).

'*In Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc), the
Eleventh Circuit adopted as precedent the decisions of the former Fifth Circuit rendered prior to
October 1, 1981.
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VII. SENTENCING ISSUES

According to their individual presentence investigation reports (“PSRs”), all
of the seven convicted codefendants had a total offense level of 38 and a criminal
history category of I, resulting in an advisory guidelines range of 235 to 293
months’ imprisonment. Count One (the conspiracy charge) and Count Two (the
possession charge) each carried statutory minimum sentences of ten years’ and
statutory maximum sentences of life imprisonment. See 46 U.S.C. § 70506(a), (b)
(providing that persons who violate the substantive MDLEA prohibitions on drug
possession and distribution and persons who conspire to violate those prohibitions
are both subject to the penalties set forth in 21 U.S.C. § 960); 21 U.S.C.

§ 960(b)(1)(B)(ii) (setting forth a ten-year minimum and lifetime maximum term
of imprisonment for violations involving five kilograms or more of cocaine).

The district court sentenced Torres, Ortiz, Otero-Pomares, Patino-Villalobos,
and Barona-Bravo to 235 months’ imprisonment on Counts One and Two, to run
concurrently, and it sentenced Carrasquilla and Tejada to 235 months’
imprisonment on Count One alone.

Through mutual adoption of their co-appellants’ briefs, the defendant-
appellants have raised various challenges to their identical sentences on appeal.

We first address whether the district court erred in attributing the entire 640.9
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kilograms of cocaine found onboard the Borocho to each and every defendant as
relevant conduct under U.S.S.G. § 1B1.3.

At sentencing, the parties agreed that the accurate total weight of cocaine
found aboard the Borocho was 640.9 kilograms. And the district court attributed
that full amount to all defendants, despite the fact that, on the penultimate day of
trial, the district court had observed that the defendants had hidden certain drugs
from each other:

[T]his is a most unusual case . . . . [T]hese drugs were will hidden. It

wasn’t like they were in view for everyone to see. I mean, they took

special precautions to hide the drugs, and they hid the drugs from each
other. This wasn’t a boat case where there was a — the boat itself was
taking drugs for a particular person in Colombia and transporting it to

Panama . ... [T]hese were all side deals for individual people on the

boat.

And at the sentencing hearing, the district court judge again observed that this was
an “odd” conspiracy and that certain defendants “may not have known there were
640.9 kilograms of drugs on the vessel, but I do think it was foreseeable.”

Further, at the July 7, 2015 sentencing, the district court did not have the

benefit of the clarifying amendment to the relevant conduct sentencing guideline,

U.S.S.G. § 1B1.3, which went into effect on November 1, 2015, and is to be given

retroactive effect. See U.S.S.G. Suppl. to App. C, Amend. 790.'

'®As a clarifying amendment, Amendment 790 is given retroactive effect and may be
considered on appeal regardless of the sentencing date. See U.S.S.G. Suppl. to App. C, Amend.
790, Reason for Amendment (stating that the amendment made “clarifying revisions” to
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19

Section 1B1.3 provides that a defendant’s “relevant conduct” for sentencing
purposes includes “all acts and omissions committed, aided, abetted . . . or
willfully caused by the defendant.” U.S.S.G. § 1B1.3(a)(1)(A). In the case of a
“jointly undertaken criminal activity,” relevant conduct also includes certain acts
and omissions of others. Id. § 1B1.3(a)(1)(B). The 2014 version of U.S.S.G.

§ 1B1.3(a)(1)(B), which the district court applied here,'” specifically provided that
“in the case of a jointly undertaken criminal activity” defendants are also
accountable for “all reasonably foreseeable acts and omissions of others in
furtherance of the jointly undertaken criminal activity.” U.S.S.G. § 1B1.3(a)(1)(B)
(2014).

However, Amendment 790 struck that definition, and § 1B1.3(a)(1)(B) now
defines “relevant conduct” in the case of jointly undertaken criminal activity to
include:

all acts and omissions of others that were—

(1) within the scope of the jointly undertaken criminal activity,

(i1) in furtherance of that criminal activity, and
(iii) reasonably foreseeable in connection with that criminal activity;

§ 1B1.3); see also United States v. Jerchower, 631 F.3d 1181, 1184 (11th Cir. 2011) (explaining
that subsequent amendments that clarify the guidelines—rather than serve as substantive
amendments—are given retroactive effect and should be considered on appeal regardless of the
sentencing date).

"The defendants were sentenced on July 7, 2015, so the district court applied the 2014
Sentencing Guidelines.
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that occurred during the commission of the offense of conviction, in
preparation for that offense, or in the course of attempting to avoid detection
or responsibility for that offense.
U.S.S.G. § 1B1.3(a)(1)(B) (2015). In its commentary to Amendment 790, the
Sentencing Commission explained that, where the prior version of
§ 1B1.3(a)(1)(B) focused on a seemingly two-part test in the text (“all reasonably
foreseeable acts and omissions of others in furtherance of the jointly undertaken
criminal activity”’), Amendment 790 “restructure[d] the guideline and its
commentary to set out more clearly the three-step analysis the court applies in
determining whether a defendant is accountable for the conduct of others in a
jointly undertaken criminal activity under § 1B1.3(a)(1)(B).” U.S.S.G. Suppl. to
App. C, Amend. 790, Reason for Amendment. While the “scope” element was
previously articulated in the commentary to § 1B1.3, Amendment 790 now placed
the “scope” element in the text of the guideline itself and provided several
examples in the Application Notes of how the three-part test functions. Id.
Furthermore, the post-amendment guidelines commentary now directs that
“[i]n order to determine the defendant’s accountability for the conduct of others

under subsection (a)(1)(B), the [district] court must first determine the scope of the

criminal activity the particular defendant agreed to jointly undertake.” U.S.S.G.

§ 1B1.3, cmt. n.3(B) (2015) (emphasis added). Findings about the scope of the
conspiracy as a whole are not sufficient under § 1B1.3(a) because, while a co-

conspirator is often criminally liable for all of the acts done in furtherance of a
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conspiracy, the limits of sentencing accountability are not coextensive with the
scope of criminal liability. See id. (explaining that the scope of the jointly
undertaken criminal activity “is not necessarily the same as the scope of the entire
conspiracy, and hence relevant conduct is not necessarily the same for every
participant”).

More clearly now for sentencing purposes, the scope of each defendant’s
jointly undertaken criminal activity depends on “the scope of the specific conduct

and objectives embraced by the defendant’s agreement.” Id. (emphasis added). In

making this determination, the district court may consider any explicit or implicit
agreement fairly inferred from the conduct of the defendant and others. Id.

Therefore, “[a]cts of others that were not within the scope of the defendant’s

agreement, even if those acts were known or reasonably foreseeable to the
defendant, are not relevant conduct” under this subsection. Id. (emphasis added).
Further, a defendant’s relevant conduct does not include conduct of members of a
conspiracy prior to the defendant’s joining of the conspiracy, even if the defendant
knows of that conduct. Id.

Here, the record reflects that the district court confined its relevant-conduct
analysis to the question of reasonable foreseeability and conflated the scope of the
conspiracy for criminal liability purposes with the scope of the criminal activity

agreed to or embraced by a particular defendant for sentencing accountability
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purposes. Without the benefit of Amendment 790, the district court did not make
individualized findings on the record concerning the scope of criminal activity each
particular defendant agreed to jointly undertake, as it is now required to do under

§ 1B1.3(a)(1)(B). See id. Instead, the district court made an implicit determination
that the scope of the criminal activity that these particular defendants agreed to
undertake was identical to the overarching conspiracy of smuggling 640.9
kilograms of cocaine from Colombia to Panama. This determination necessarily
means that, for some defendants, the scope of their individual agreements included
deliveries of cocaine made before they even got on the ship. And yet, the
commentary to U.S.S.G. § 1B1.3, which is binding on us, directs that “relevant
conduct” cannot include the conduct of members of a conspiracy prior to the
defendant’s joining the conspiracy, even if the defendant knows of that conduct.

See U.S.S.G. § 1B1.3, cmt. n.3(B) (2015); Stinson v. United States, 508 U.S. 36,

37-38, 113 S. Ct. 1913, 1915 (1993) (holding that commentary to the sentencing

guidelines is authoritative); see also United States v. Word, 129 F.3d 1209, 1213

(11th Cir. 1997) (holding that, where defendant did not join the conspiracy until
“several months after its inception,” such defendant’s relevant conduct for
sentencing purposes did not include losses caused by the conspiracy before he

joined it). The district court did not address this discrepancy on the record or make
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any other factual findings from which we may undertake a review of its relevant-
conduct determinations.

Further, the district court itself stated that certain defendants “may not have
known there were 640.9 kilograms of drugs on the vessel” and that the defendants
hid some of the drugs from each other. These findings also militate against a
determination that the scope of a defendant’s agreement included drugs that the
defendant knew nothing about or that were not reasonably foreseeable.

In short, given Amendment 790 and the particular factual circumstances of
this case, the fact findings of the district court are insufficient for this Court to
conduct meaningful appellate review of the defendants’ sentences. Therefore, we
vacate the sentences of all seven defendant-appellants and remand for resentencing

in accordance with Amendment 790 to U.S.S.G. § 1B1.3 and this opinion.'®

'80ur vacatur of the sentences here does not suggest or mean that there is any error in the
defendants’ convictions for the single overarching conspiracy charged in the indictment. Here,
the district court instructed the jury on a single-conspiracy theory. The defendants never
requested a multiple-conspiracy jury charge. By rendering their verdicts, the jury implicitly
found that only a single conspiracy existed for criminal liability purposes. On appeal, to the
extent the defendants argue the district court was required to find multiple conspiracies at
sentencing, the defendants have shown no error in that regard. See Calderon, 127 F.3d at 1329
(determining that the evidence demonstrated “a single overarching conspiracy to import and
distribute cocaine from the Bahamas,” even though some defendants participated in one load but
not others, and observing that participation for the duration of only one or two loads “does not
change the fact that what they joined was a single conspiracy with a common objective”); see
also United States v. Brown, 587 F.3d 1082, 1089 (11th Cir. 2009) (“Separate transactions are
not necessarily separate conspiracies, so long as the conspirators act in concert to further a
common goal. If a defendant’s actions facilitated the endeavors of other co-conspirators, or
facilitated the venture as a whole, a single conspiracy is established. It is irrelevant that
particular conspirators may not have known other conspirators or participated in every stage of
the conspiracy.”) (internal citations and quotation marks omitted).
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We next briefly turn to the defendants’ complaints regarding the district
court’s refusal to apply minor-role adjustments to their sentencing calculations or to
give adequate consideration to the individualized sentencing factors described in 18
U.S.C. § 3553(a). Because we vacate the sentences of those defendants before us,
we decline to consider those questions in the first instance. Once the trial court
reassesses the relevant conduct determinations, it can then make individual
determinations for each defendant regarding his respective role in the conspiracy
and his respective personal circumstances, with attendant findings of fact. We note,
however, that, as with its relevant conduct determinations, the district court did not
have the benefit of recent amendments to the Sentencing Guidelines that “further
clarify the factors to consider for a minor-role adjustment.” Cruickshank, 837 F.3d
at 1193. Nor did the court have the benefit of our discussion of those amendments

in Cruickshank. See id. at 1193-95. Several of the factors discussed in those

recent, but retroactive, amendments appear directly relevant to the circumstances of
this unusual conspiracy.

To be clear though, nothing in this opinion reaches or decides the other
sentencing issues about minor-role reductions and substantive reasonableness.

After the district court makes the requisite findings about the relevant conduct of

Nevertheless, as explained above, the scope of criminal liability for a proper, single
conspiracy conviction is not always coextensive with sentencing accountability for relevant
conduct under amended guideline § 1B1.3. Given the odd nature of this single conspiracy, what
is needed now are individual fact findings for sentencing accountability.
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each defendant individually, the district court in the first instance should then make
explicit fact findings on the defendants’ minor role, if any, and any other sentencing
arguments made by the government or the defendants.
VIII. CONCLUSION
For the foregoing reasons, we affirm all of the defendants’ convictions but
vacate all of the defendants’ sentences and remand for resentencing.

AFFIRMED IN PART, VACATED AND REMANDED IN PART.
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46 U.S.C. §§ 70501, et. seq.



§ 70501. Findings and declarations, 46 USCA § 70501

[United States Code Annotated
[Title 46. Shipping (Refs & Annos)
|Subtitle VII. Security and Drug Enforcement (Refs & Annos)
[Chapter 705. Maritime Drug Law Enforcement

46 U.S.CA. § 70501
Formerly cited as 46 App. USCA § 1902

§ 70501. Findings and declarations

Effective: October 13, 2008

Currentness

Congress finds and declares that (1) trafficking in controlled substances aboard vessels is a serious international problem, is
universally condemned, and presents a specific threat to the security and societal well-being of the United States and (2)
operating or embarking in a submersible vessel or semi-submersible vessel without nationality and on an international voyage
is a serious international problem, facilitates transnational crime, including drug trafficking, and terrorism, and presents a
specific threat to the safety of maritime navigation and the security of the United States.

CREDIT(S)
(Pub.L. 109-304, § 10(2), Oct. 6, 2006, 120 Stat. 1685; Pub.L. 110-407, Title I, § 201, Oct. 13, 2008, 122 Stat. 4299.)

Notes of Decisions (2)

46 U.S.C.A. § 70501, 46 USCA § 70501
Current through P.L. 115-221.
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§ 70502. Definitions, 46 USCA § 70502

[United States Code Annotated
[Title 46. Shipping (Refs & Annos)
[Subtitle VII. Security and Drug Enforcement (Refs & Annos)
[Chapter 705. Maritime Drug Law Enforcement

46 U.S.C.A. § 70502
Formerly cited as 46 App. USCA § 1903

§ 70502. Definitions

Effective: October 13, 2008

Currentness

(a) Application of other definitions.--The definitions in section 102 of the Comprehensive Drug Abuse Prevention and
Control Act of 1970 (21 U.S.C. 802) apply to this chapter.

(b) Vessel of the United States.--In this chapter, the term “vessel of the United States” means--

(1) a vessel documented under chapter 121 of this title or numbered as provided in chapter 123 of this title;

(2) a vessel owned in any part by an individual who is a citizen of the United States, the United States Government, the
government of a State or political subdivision of a State, or a corporation incorporated under the laws of the United States
or of a State, unless--

(A) the vessel has been granted the nationality of a foreign nation under article 5 of the 1958 Convention on the High
Seas; and

(B) a claim of nationality or registry for the vessel is made by the master or individual in charge at the time of the
enforcement action by an officer or employee of the United States who is authorized to enforce applicable provisions of
United States law; and

(3) a vessel that was once documented under the laws of the United States and, in violation of the laws of the United
States, was sold to a person not a citizen of the United States, placed under foreign registry, or operated under the authority
of a foreign nation, whether or not the vessel has been granted the nationality of a foreign nation.

(c) Vessel subject to the jurisdiction of the United States.--
WESTLAW
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(1) In general.--In this chapter, the term “vessel subject to the jurisdiction of the United States” includes--

(A) a vessel without nationality;

(B) a vessel assimilated to a vessel without nationality under paragraph (2) of article 6 of the 1958 Convention on the
High Seas;

(C) a vessel registered in a foreign nation if that nation has consented or waived objection to the enforcement of United
States law by the United States;

(D) a vessel in the customs waters of the United States;

(E) a vessel in the territorial waters of a foreign nation if the nation consents to the enforcement of United States law by
the United States; and :

(F) a vessel in the contiguous zone of the United States, as defined in Presidential Proclamation 7219 of September 2,
1999 (43 U.S.C. 1331 note), that--

(i) is entering the United States;

(ii) has departed the United States; or

(iii) is a hovering vessel as defined in section 401 of the Tariff Act of 1930 (19 U.S.C. 1401).

(2) Consent or waiver of objection.--Consent or waiver of objection by a foreign nation to the enforcement of United
States law by the United States under paragraph (1)(C) or (E)--

(A) may be obtained by radio, telephone, or similar oral or electronic means; and
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(B) is proved conclusively by certification of the Secretary of State or the Secretary’s designee.

(d) Vessel without nationality.--

(1) In general.--In this chapter, the term “vessel without nationality” includes--

(A) a vessel aboard which the master or individual in charge makes a claim of registry that is denied by the nation whose
registry is claimed,

(B) a vessel aboard which the master or individual in charge fails, on request of an officer of the United States
authorized to enforce applicable provisions of United States law, to make a claim of nationality or registry for that
vessel; and

(C) a vessel aboard which the master or individual in charge makes a claim of registry and for which the claimed nation
of registry does not affirmatively and unequivocally assert that the vessel is of its nationality.

(2) Response to claim of registry.--The response of a foreign nation to a claim of registry under paragraph (1)(A) or (C)
may be made by radio, telephone, or similar oral or electronic means, and is proved conclusively by certification of the
Secretary of State or the Secretary’s designee.

(e) Claim of nationality or registry.--A claim of nationality or registry under this section includes only--

(1) possession on board the vessel and production of documents evidencing the vessel’s nationality as provided in article 5
of the 1958 Convention on the High Seas;

(2) flying its nation’s ensign or flag; or

(3) a verbal claim of nationality or registry by the master or individual in charge of the vessel.

(f) Semi-submersible vessel; submersible vessel.--In this chapter:

(1) Semi-submersible vessel.--The term “semi-submersible vessel” means any watercraft constructed or adapted to be
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capable of operating with most of its hull and bulk under the surface of the water, including both manned and unmanned
watercraft.

(2) Submersible vessel.--The term “submersible vessel” means a vessel that is capable of operating completely below the
surface of the water, including both manned and unmanned watercraft.

CREDIT(S)

(Pub.L. 109-304, § 10(2), Oct. 6, 2006, 120 Stat. 1685; Pub.L. 109-241, Title III, § 303, July 11, 2006, 120 Stat. 527; Pub.L.
110-181, Div. C, Title XXXV, § 3525(a)(6), (b), Jan. 28, 2008, 122 Stat. 601; Pub.L. 110-407, Title II, § 203, Oct. 13, 2008,
122 Stat. 4300.)

Notes of Decisions (76)

46 U.S.C.A. § 70502, 46 USCA § 70502
Current through P.L. 115-221.
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§ 70503. Prohibited acts, 46 USCA § 70503

KeyCite Yellow Flag - Negative Treatment
Unconstitutional or PreemptedPrior Version Held Unconstitutional as Applied by U.S. v. Bellaizac-Hurtado, 11th Cir(Fla.), Nov. 06,2012

[United States Code Annotated
[Title 46. Shipping (Refs & Annos)
[Subtitle VII. Security and Drug Enforcement (Refs & Annos)
[Chapter 705. Maritime Drug Law Enforcement

46 U.S.C.A. § 70503
Formerly cited as 46 App. USCA § 1903

§ 70503. Prohibited acts

Effective: February 8, 2016

Currentness

(a) Prohibitions.--While on board a covered vessel, an individual may not knowingly or intentionally--

(1) manufacture or distribute, or possess with intent to manufacture or distribute, a controlled substance;

(2) destroy (including jettisoning any item or scuttling, burning, or hastily cleaning a vessel), or attempt or conspire to
destroy, property that is subject to forfeiture under section 511(a) of the Comprehensive Drug Abuse Prevention and
Control Act of 1970 (21 U.S.C. 881(a)); or

(3) conceal, or attempt or conspire to conceal, more than $100,000 in currency or other monetary instruments on the person
of such individual or in any conveyance, article of luggage, merchandise, or other container, or compartment of or aboard
the covered vessel if that vessel is outfitted for smuggling.

(b) Extension beyond territorial jurisdiction.--Subsection (a) applies even though the act is committed outside the
territorial jurisdiction of the United States.

(c) Nonapplication.--

(1) In general.--Subject to paragraph (2), subsection (a) does not apply to--

(A) a common or contract carrier or an employee of the carrier who possesses or distributes a controlled substance in the
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lawful and usual course of the carrier’s business; or

(B) a public vessel of the United States or an individual on board the vessel who possesses or distributes a controlled
substance in the lawful course of the individual’s duties.

(2) Entered in manifest.--Paragraph (1) applies only if the controlled substance is part of the cargo entered in the vessel’s
manifest and is intended to be imported lawfully into the country of destination for scientific, medical, or other lawful
purposes.

(d) Burden of proof.--The United States Government is not required to negative a defense provided by subsection (c) in a
complaint, information, indictment, or other pleading or in a trial or other proceeding. The burden of going forward with the
evidence supporting the defense is on the person claiming its benefit.

(e) Covered vessel defined.--In this section the term “covered vessel” means--

(1) a vessel of the United States or a vessel subject to the jurisdiction of the United States; or

(2) any other vessel if the individual is a citizen of the United States or a resident alien of the United States.

CREDIT(S)

(Pub.L. 109-304, § 10(2), Oct. 6, 2006, 120 Stat. 1687; Pub.L. 114-120, Title IIL, § 314(a), (b), (e)(1), Feb. 8, 2016, 130 Stat.
59.)

Notes of Decisions (168)

46 U.S.C.A. § 70503, 46 USCA § 70503
Current through P.L. 115-221.
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Proposed Legislation

[United States Code Annotated
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[Subtitle VII. Security and Drug Enforcement (Refs & Annos)
[Chapter 705. Maritime Drug Law Enforcement

46 U.S.C.A. § 70504
Formerly cited as 46 App. USCA § 1903

§ 70504. Jurisdiction and venue

Effective: December 12, 2017

Currentness

(a) Jurisdiction.--Jurisdiction of the United States with respect to a vessel subject to this chapter is not an element of an
offense. Jurisdictional issues arising under this chapter are preliminary questions of law to be determined solely by the trial
judge.

(b) Venue.--A person violating section 70503 or 70508--

(1) shall be tried in the district in which such offense was committed; or

(2) if the offense was begun or committed upon the high seas, or elsewhere outside the jurisdiction of any particular State
or district, may be tried in any district.

CREDIT(S)

(Pub.L. 109-304, § 10(2), Oct. 6, 2006, 120 Stat. 1688; Pub.L. 110-407, Title II, § 202(b)(2), Oct. 13, 2008, 122 Stat. 4300;
Pub.L. 115-91, Div. A, Title X, § 1012(a), Dec. 12,2017, 131 Stat. 1546.)

Notes of Decisions (22)

46 U.S.C.A. § 70504, 46 USCA § 70504
Current through P.L. 115-221.

End of Document
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|United States Code Annotated
[Title 46. Shipping (Refs & Annos)
|Subtitle VII. Security and Drug Enforcement (Refs & Annos)
[Chapter 705. Maritime Drug Law Enforcement

46 U.S.C.A. § 70505
Formerly cited as 46 App. USCA § 1903

§ 70505. Failure to comply with international law as a defense

Effective: October 13, 2008

Currentness

A person charged with violating section 70503 of this title, or against whom a civil enforcement proceeding is brought under
section 70508, does not have standing to raise a claim of failure to comply with international law as a basis for a defense. A
claim of failure to comply with international law in the enforcement of this chapter may be made only by a foreign nation. A
failure to comply with international law does not divest a court of jurisdiction and is not a defense to a proceeding under this
chapter.

CREDIT(S)

(Pub.L. 109-304, § 10(2), Oct. 6, 2006, 120 Stat. 1688; Pub.L. 110-407, Title II, § 202(b)(3), Oct. 13, 2008, 122 Stat. 4300.)

Notes of Decisions (2)

46 U.S.C.A. § 70505, 46 USCA § 70505
Current through P.L. 115-221.
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46 U.S.C.A. § 70506
Formerly cited as 46 App. USCA § 1903

§ 70506. Penalties

Effective: February 8, 2016

Currentness

(a) Violations.--A person violating paragraph (1) of section 70503(a) of this title shall be punished as provided in section
1010 of the Comprehensive Drug Abuse Prevention and Control Act of 1970 (21 U.S.C. 960). However, if the offense is a
second or subsequent offense as provided in section 1012(b) of that Act (21 U.S.C. 962(b)), the person shall be punished as
provided in section 1012 of that Act (21 U.S.C. 962).

(b) Attempts and conspiracies.--A person attempting or conspiring to violate section 70503 of this title is subject to the
same penalties as provided for violating section 70503.

(c) Simple possession.--

(1) In general.--Any individual on a vessel subject to the jurisdiction of the United States who is found by the Secretary,
after notice and an opportunity for a hearing, to have knowingly or intentionally possessed a controlled substance within
the meaning of the Controlled Substances Act (21 U.S.C. 812) shall be liable to the United States for a civil penalty of not
to exceed $5,000 for each violation. The Secretary shall notify the individual in writing of the amount of the civil penalty.

(2) Determination of amount.--In determining the amount of the penalty, the Secretary shall consider the nature,
circumstances, extent, and gravity of the prohibited acts committed and, with respect to the violator, the degree of
culpability, any history of prior offenses, ability to pay, and other matters that justice requires.

(3) Treatment of civil penalty assessment.--Assessment of a civil penalty under this subsection shall not be considered a
conviction for purposes of State or Federal law but may be considered proof of possession if such a determination is
relevant.
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(d) Penalty.--A person violating paragraph (2) or (3) of section 70503(a) shall be fined in accordance with section 3571 of
title 18, imprisoned not more than 15 years, or both.

CREDIT(S)

(Pub.L. 109-304, § 10(2), Oct. 6, 2006, 120 Stat. 1688; Pub.L. 111-281, Title III, § 302, Oct. 15, 2010, 124 Stat. 2923; Pub.L.
114-120, Title II1, § 314(c), Feb. 8, 2016, 130 Stat. 59.)

Notes of Decisions (19)

46 U.S.C.A. § 70506, 46 USCA § 70506
Current through P.L. 115-221.
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46 U.S.C.A. § 70507
Formerly cited as 46 App. USCA § 1904

§ 70507. Forfeitures

Effective: February 8, 2016

Currentness

(a) In general.--Property described in section 511(a) of the Comprehensive Drug Abuse Prevention and Control Act of 1970
(21 U.S.C. 881(a)) that is used or intended for use to commit, or to facilitate the commission of, an offense under section
70503 or 70508 of this title may be seized and forfeited in the same manner that similar property may be seized and forfeited
under section 511 of that Act (21 U.S.C. 881).

(b) Prima facie evidence of violation.--Practices commonly recognized as smuggling tactics may provide prima facie
evidence of intent to use a vessel to commit, or to facilitate the commission of, an offense under section 70503 of this title,
and may support seizure and forfeiture of the vessel, even in the absence of controlled substances aboard the vessel. The
following indicia, among others, may be considered, in the totality of the circumstances, to be prima facie evidence that a
vessel is intended to be used to commit, or to facilitate the commission of, such an offense:

(1) The construction or adaptation of the vessel in a manner that facilitates smuggling, including--

(A) the configuration of the vessel to ride low in the water or present a low hull profile to avoid being detected visually
or by radar;

(B) the presence of any compartment or equipment that is built or fitted out for smuggling, not including items such as a
safe or lock-box reasonably used for the storage of personal valuables;

(C) the presence of an auxiliary tank not installed in accordance with applicable law or installed in such a manner as to
enhance the vessel’s smuggling capability;

(D) the presence of engines that are excessively over-powered in relation to the design and size of the vessel;
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(E) the presence of materials used to reduce or alter the heat or radar signature of the vessel and avoid detection;

(F) the presence of a camouflaging paint scheme, or of materials used to camouflage the vessel, to avoid detection; or

(G) the display of false vessel registration numbers, false indicia of vessel nationality, false vessel name, or false vessel
homeport.

(2) The presence or absence of equipment, personnel, or cargo inconsistent with the type or declared purpose of the vessel.

(3) The presence of excessive fuel, lube oil, food, water, or spare parts, inconsistent with legitimate vessel operation,
inconsistent with the construction or equipment of the vessel, or inconsistent with the character of the vessel’s stated

purpose.

(4) The operation of the vessel without lights during times lights are required to be displayed under applicable law or
regulation and in a manner of navigation consistent with smuggling tactics used to avoid detection by law enforcement
authorities.

(5) The failure of the vessel to stop or respond or heave to when hailed by government authority, especially where the
vessel conducts evasive maneuvering when hailed.

(6) The declaration to government authority of apparently false information about the vessel, crew, or voyage or the failure
to identify the vessel by name or country of registration when requested to do so by government authority.

(7) The presence of controlled substance residue on the vessel, on an item aboard the vessel, or on an individual aboard the
vessel, of a quantity or other nature that reasonably indicates manufacturing or distribution activity.

(8) The use of petroleum products or other substances on the vessel to foil the detection of controlled substance residue.

(9) The presence of a controlled substance in the water in the vicinity of the vessel, where given the currents, weather
conditions, and course and speed of the vessel, the quantity or other nature is such that it reasonably indicates
manufacturing or distribution activity.
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CREDIT(S)

(Pub.L. 109-304, § 10(2), Oct. 6, 2006, 120 Stat. 1688; Pub.L. 114-120, Title III, § 314(d), Feb. 8, 2016, 130 Stat. 59.)

Notes of Decisions (3)

46 U.S.C.A. § 70507, 46 USCA § 70507
Current through P.L. 115-221.
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Effective: October 13, 2008

Currentness

(a) In general.--An individual may not operate by any means or embark in any submersible vessel or semi-submersible
vessel that is without nationality and that is navigating or has navigated into, through, or from waters beyond the outer limit
of the territorial sea of a single country or a lateral limit of that country’s territorial sea with an adjacent country, with the
intent to evade detection.

(b) Evidence of intent to evade detection.--In any civil enforcement proceeding for a violation of subsection (a), the
presence of any of the indicia described in paragraph (1)(A), (E), (F), or (G), or in paragraph (4), (5), or (6), of section
70507(b) may be considered, in the totality of the circumstances, to be prima facie evidence of intent to evade detection.

(c) Defenses.--

(1) In general.--It is a defense in any civil enforcement proceeding for a violation of subsection (a) that the submersible
vessel or semi-submersible vessel involved was, at the time of the violation--

(A) a vessel of the United States or lawfully registered in a foreign nation as claimed by the master or individual in
charge of the vessel when requested to make a claim by an officer of the United States authorized to enforce applicable
provisions of United States law;

(B) classed by and designed in accordance with the rules of a classification society;

(C) lawfully operated in government-regulated or licensed activity, including commerce, research, or exploration; or

(D) equipped with and using an operable automatic identification system, vessel monitoring system, or long range
identification and tracking system.
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(2) Production of documents.--The defenses provided by this subsection are proved conclusively by the production of--

(A) government documents evidencing the vessel’s nationality at the time of the offense, as provided in article 5 of the
1958 Convention on the High Seas;

(B) a certificate of classification issued by the vessel’s classification society upon completion of relevant classification
surveys and valid at the time of the offense; or

(C) government documents evidencing licensure, regulation, or registration for research or exploration.

(d) Civil penalty.--A person violating this section shall be liable to the United States for a civil penalty of not more than
$1,000,000.

CREDIT(S)

(Pub.L. 110-407, Title II, § 202(a), Oct. 13, 2008, 122 Stat. 4299.)

46 U.S.C.A. § 70508, 46 USCA § 70508
Current through P.L. 115-221.
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