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[ ] All parties appear in the caption of the case on the cover page.
}(T All parties do not appear in the caption of the case on the cover page. A list of
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petition is as follows:

1>/‘4n Toe M. A//bw%lz.
[0D.0.c. — Dzrector

Pp. Box 11700 /
OZJAAWA C/7L/ ) OK. 73/36 ~-R<X7 /é’,

2) Mrs. Diae L. SlayTon, 0.8.4. #1829
5[/4552577 /47%’%7&7 6’&:7%1 -
213 NE 2175t

Ollahana Ciy ) 0K 73105



TABLE OF AUTHORITIES CITED

CASES PAGE NUMBER

Strickland v. Washis 7%,,,, Wb u.5. 448 (1989
Evits . fuscey, Y 5. 387, 396 (1B
famc V. Umf{J Sfal"es, 4y . s. A3, 215 (1973)

STATUTES AND RULES

OTHER

Exhibits Y (/}FTEﬁ ﬁr”/é’uPIC&SB

[were: Fo His Coar"’ to review, af Hheir Iusarc,ﬂqe Listant and

?&o}:‘:r+jdjfmozﬁ+5 Jenera‘feo( L)/ ‘Hue r‘Pcr)'r'f'b‘/'ba Co%n‘lL)/




TABLE OF CONTENTS

OPINIONS BELOW ...ttt ettt ettt e s st e e ven e s saaae s srtae e aneeeeanes 1
JURISDICTION. ... -
CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED .......ccooeiinmninieriinns

STATEMENT OF THE CASE .......coooiiiiieeececeecee e

INDEX TO APPENDICES

APPENDIX A : Poibotorc Cowfyﬂﬁmaﬁ}m Sheet €
Sudgpment amd Sendence. ; [Case No. CF-00 0751

APPENDIXB? 0.C.C. A, — Direct Agteal | (lase b, F-2012-058]

_APPENDIX C: FstT- (;,,,N,‘df,',,,,, NS ’Di.f#id* &-ur‘ll’ y

[Case Ay, CFAolo fla%j
APPENDIX D Poefotoc Co. A-D2A.s Fespmse o REH oers >
Tt Lonsichion Agplcatron ; [Case o, CE-24070%3
ACCENOK 2 By ot Loy ittt Court Ordor Dowyes
Bt —Coviction; [ Cose Ay, CF 20 ~073.1
APPENDIX F: Rt ovichion ottt —~Tn e 1o 0-C-C-A
[Case My, Fr~For4-299

APPENDZX G- 0.C. c.Als OVJeV %;niﬁi’%ccfgljf’z‘ﬁj ﬂw
)*7L ﬂ"

‘=il . ‘ .Dr Y'h‘a'l“é’oa
ox HY Filing of 28 0503225 in U.S.Distel Courl T2
M= s ofo Dishict € Oklnderna ; [Gse Mo CTV-11-381-RAW Kew ]

Z:U.S DisTi E. Jern Db?‘h’a/’ »Fﬂk/dkmﬂa
D S e ot




INDEX TO APPENDICES

APPENDIX J: U.S. District Court for the Eastern District of Oklahoma,
Opinion and Order; [ CASE NO. CIV-14-384-RAW-KEW |

APPENDIX K: Petition for C.O.A. (Certificate of Appealability) to the
U.S. Court of Appeals for the Tenth Circuit;
[ CASE NO. 17-7064 ]

APPENDIX L: U.S. Court of Appeals for the Tenth Circuit's denial of
Petitioner's C.0.A. (Certificate Of Appealability);
[ CASE NO. 17-7064 ]

EXHIBIT A: Document filed by Petitioner's Trial Counsel;

EXHIBIT B: State's Information Sheet;

EXHIBIT C: Preliminary Hearing Order;

EXHIBIT D: State's Motion To Endorse Additional Witness(s);

EXHIBIT E: Pontotoc County District Court Felony Docket Sheet; &

EXHIBIT F: Attorney Letter




IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

XFOI‘ cases from federal courts:

\\ A7
The opinion of the United States court of appeals appears at Appendix L to
the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
M is unpublished.

The opinion of the United States district court appears at Appendix
the petition and is

to

[ ] reported at _ ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

NFOI‘ cases from state courts:

The oplnlon of the highest state court to review the merits appears at
Appendix " T to the petition and is
[ ] reported at ; Or,

[ 1 has been designated for publication but is not yet reported; or,
M is unpublished.

The opinion of the __ court
appears at Appendix to the petition and is

[ ] reported at : ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.



JURISDICTION

NFor cases from federal courts:

The date on which the United States Court of Appeals decided my case
was MQ_)LI_,_Z 0lg.

M No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of |
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

x For cases from state courts:

The date on which the highest state court degded m,y case was 9 / 5 9? 0 / 7
A copy of that decision appears at Appendix

(1A timély petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



JURISDICTION

Petitioner was charged by felony Information in the District Court sitting in
Pontotoc County, State of Oklahoma, 74820 for COUNT 1: Endeavoring To

Manufacture Methamphetamine under Oklahoma State Statute 63 O.S. Section
2-408. A Section 2254 Petition was appropriately made and subsequently denied.
A timely appeal to the United States Court of Appeals for the Tenth Circuit was

filed as well.



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

4.) The Fourteenth Amendment of the United States Constitution provides:

5)

6.)

All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the state
wherein they reside. No state shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States; nor
shall any state deprive any person of life, liberty, or property, without

due process of law; nor deny to any person within its jurisdiction the equal
protection of the law.

Oklahoma Constitution Article II, Section 7 provides:
Due process of law.

No person shall be deprived of life, liberty, or property, without due
process of law.

Oklahoma Constitution Article II, Section 20 provides:
Rights of accused in criminal cases.

In all criminal prosecutions the accused shall have the right to a speedy
and public trial by an impartial jury of the county in which the crime shall
have been committed or, where uncertainty exists as to the county in which
the crime was committed, the accused may be tried in any county in which
the evidence indicates the crime might have been committed. Provided,
that the venue may be changed to some other county of the state, on the
application of the accused, in such manner as may be prescribed by law.
He shall be informed of the nature and cause of the accusation against him
and have a copy thereof, and be confronted with the witnesses against him,
and have compulsory process for obtaining witnesses in his behalf. He
shall have the right to be heard by himself and counsel; and in capitol cases,
at least two (2) days before the case is called to trial, he shall be furnished
with a list of the witnesses that will be called in chief, to prove the allega-

tions of the indictment or information, together with their postoffice add-
resses.

Amended by State Question No. 401, Legislative Referedum No. 132, adopted at election held
September 12, 1961.



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

7.) Oklahoma Constitution Article II, Section 21 provides:
Self-incrimination — Double jeopardy.

No person shall be compelled to give evidence which will tend to incriminate

him, except as in this Constitution specifically provided; nor shall any person,
after having been once acquitted by a jury, be again put in jeopardy of life or
liberty for that of which he has been acquitted. Nor shall any person be twice
put in jeopardy of life or liberty for the same offense.

8.) Oklahoma Constitution Article II, Section 30 provides:

Unreasonable searches or seizures — Warrants, issuance of

The right of the people to be secure in their persons, houses, papers, and
effects against unreasonable searches and seizures shall not be violated; and
no warrant shall issue but upon probable cause supported by oath or affir-
mation, describing as particularly as may be the place to be searched and the
person or thing to be seized.

The statutues involved and under review are:
a.) 63 0.S. 2011, 2-401(G)(2005 Supp.)

b.) 63 O.S. 2011, 2-408

c.) 220.8.576

d.) 22 O.S. 1080 et seq

The statute under which Petitioner sought habeas corpus relief was 28 U.S.C.
2254 which states in pertinent part:

(a) The Supreme Court, a justice thereof, a circuit judge, or a district court
shall entertain an application for a writ of habeas corpus in behalf of a
person in custody pursuant to the judgment of a State court only on the
ground that he is in custody in violation of the Constitution or laws or
treaties of the United States.



CONSTITUTION AND STATUTORY PROVISIONS INVOLVED

(b)(1) An application for a writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State court shall not be granted unless it ap-
pears that —

(A) the applicant has exhausted the remedies available in the courts of the
State; or
(B)(i) there is an absence of available State corrective process; or
(i1) circumstances exist that render such process ineffective to protect the
rights of the applicant.

(2) An application for a writ of habeas corpus may be denied on the merits,
notwithstanding the failure of the applicant to exhaust the remedies avail-
able in the courts of the State.

(3) A State shall not be deemed to have waived the exhaustion requirement or
be estopped from reliance upon the requirement unless the State, through
counsel, expressly waives the requirement.

(c) An applicant shall not be deemed to have exhausted the remedies available in
the courts of the State, within the meanings section, if he has the right under
law of the State to raise, by any available procedure, the question presented.

(d) An application for a writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State court shall not be granted with respect to
any claim that was ajudicated on the merits in State court proceedings unless
the ajudication of the claim —

(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme
Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination
of the facts in light of the evidence presented in the State court proceeding.



CONSTITUTION AND STATUTORY PROVISIONS INVOLVED

(e)(1) In a proceeding instituted by an application for writ of habeas corpus by a
person in custody pursuant to the judgment of a State court, a determination
of a factual issue made by a State court shall be presumed to be correct. The
applicant shall have the burden of rebutting the presumption of correctness by
clear and convincing evidence.

(2)If the applicant has failed to develop the factual basis of a claim in State court
proceedings, the court shall not hold an evidentiary hearing on the claim un-
less the applicant shows that -

(A) The claim relies on -

(I) anew rule of Constitutional law, made retroactive to cases on col-
lateral review by the Supreme Court, that was previously unavaila-
ble; or

(A)(ID) a factual predicate that could not have been previously discovered
through the exercise of due diligence; and
(B) the facts underlying the claim would be sufficient to establish by clear
and convincing evidence that but for Constitutional error, no reasonable
factfinder would have found the applicant guilty of the underlying of-
fense.

(f) If the applicant challenges the sufficiency of the evidence adduced in such
State court proceedings to support the State court's determination of a factual
issue made therein, the applicant, if able, shall produce that part of the record
pertinent to a determination of the sufficiency of the evidence to support such
determination. If the applicant, because of indigency or other reason is unable
to produce such part of the record, then the State shall produce such part and
the Federal court shall direct the State to do so by order directed to an
appropriate State official. If the State cannot provide such pertinent part of the
record, then the court shall determine under the existing facts and circumstances
what weight shall be given to the State court's factual determination.



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

(g) A copy of the official records of the State court, duly certified by the clerk of
such court to be a true and correct copy of a finding, judicial opinion, or other
reliable written indicia showing such a factual determination by the State court
shall be admissable in the Federal court proceeding.

(h) Except as provided in Section 408 of the Controlled Dangerous Substance Act
[ 21 USCS 848 ], in all proceedings brought under this section, and any sub-
sequent proceedings on review, the court may appoint counsel for an applicant
who is or becomes financially unable to afford counsel, except as provided by
a rule promulgated by the Supreme Court pursuant to a statutory authority.
Appointment of counsel under this section shall be governed by Section 3006A
of Title 18.

(I) The ineffectiveness or incompetence of counsel during Federal or State col-
lateral post-conviction proceedings shall not be a ground for relief in a
proceeding arising under Section 2254.

( June 14, 1948, ch. 646, 62 Stat. 967; November 2, 1966, P.I. 89-711, Section 2,
80 Stat. 1105; April 24 1996, P.I. 104-132, Title 1, Section 104, 110 Stat. 1218.)
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REASONS FOR GRANTING THE PETITION
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REASONS FOR GRANTING THE PETITION  [CONT'D.: ]

2.) The Tenth Circuit Panel Opinion erred in affirming the district courts denial

of Petitioners IAC claims because its decision is in direct conflict with this
Court's decision in Strickland and Evitts, infra. The record in this said
cause of action reveals that trial counsel signed a document entitled

Exhibit “B” relating to Petitioner's Notice Of Intent To Appeal Case No.
CF-2010-073 which factually stated eight (8) propositions of error of
counsels own errors to be raised on Direct Felony Appeal. Petitioner has
diligently asserted throughout that he would not have been convicted, absent
counsel's deficient performance and errors to which ultimately prejudiced
Petitioner.

3.) The Tenth Circuit erred in affirming the denial of Petitioner's Section 2254
Petition where the district court failed to conduct an evidentiary hearing
(with Petitioner present — critical stage of a proceeding) to resolve the
material issues of factual disputes, which if true, warrants habeas relief and
the record did not ' conclusively show ' that he could not establish facts
warranting relief under Section 2254, to which entitled Petitioner to a
hearing.



CONCLUSION

Petitioner requests this Court to review EXHIBITS A — F which uncovers the
blatant, malicious and vindictive prosecution of the Pontotoc County Judicial System.

Beginning with EXHIBIT A: This document shows the errors that trial counsel

admitted to causing during my Jury Trial.

EXHIBIT B: 1s the State's Information Sheet which shows the yellow highlighted
items “WERE NOT?” present at Petitioner's arrest and/or Jury Trial and that the only
items at the trial where the items seized by Officer Gray and presented at trial as
evidence.

EXHIBIT C: Has two (2) issues present. The first issue is ... this Preliminary
Hearing document shows that the judge who signed this document had done so on the
28 day of January, 2011; however, the file date is showing one (1) week later as Feb. 3,
2011. This shows that the records are not always accurate and can be fraudulently filed.
The second (2) issue ... it has the elements of the crime that the State has to prove in
order for a Defendant to be convicted for endeavoring to manufacture methamphetamine
(D) states, THE CONTROLLED DANGEROUS SUBSTANCE OF
METHAMPHETAMINE, which WAS NOT present anywhere.

EXHIBIT D: This is the State's Motion To Endorse Additional Witness(s) which
was filed thirteen (13) days before my Jury Trial. It also supports Petitioner's issue of
Investigator Josh Dean's contradictory testimony under Oath of the Court.

EXHIBIT E: This is the Pontotoc County Motion Docket for Petitioner's Post-
Conviction Hearing. It shows that the Judge was supposed to be Steven Kessinger;
however, Petitioner's Post-Conviction Hearing was presided over by Thomas S. Lan-
drith. This was the same discrepancy that happened at Petitioner's Preliminary Hearing
causing the issue of the two (2) judge rule.

And EXHIBIT F: s a letter from another attorney where this attorney comments
on how my Court Appointed Counsel was deficient in his performance on my case.

This petition for a WRIT OF CERTIORARI should be granted.




