
In the Supreme Court of the United States 

No. 18-5424 

PATSY N. SAKUMA, PETITIONER PRO SE 

V. 

ASSOCIATION OF APARTMENT OWNERS OF THE 
TROPICS AT WAIKELE, ET AL., RESPONDENTS 

ON WRIT OF CERTIORARI 

TO THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

PETITION FOR REHEARING 

RECEIVED'  

NOV - 62018 
OFFICE OF THE CLERK 
SUPREMECOURT, U.S 

Patsy N. Sakuma, Esq. 
1232 Makaloa Street #7 

Honolulu, HI 96814 
(808) 454-3171 

Petitioner Pro Se 



Pursuant to Rule 44.2 of this Court, Petitioner Pro Se PATSY N. 

PETITIONER PRO SE ("Petitioner Pro Se"), hereby respectfully petitions for 

rehearing on this case based on an intervening case of substantial and controlling 

effect and her new filing in the pending state foreclosure action. 

This case involves parallel state and federal actions, and with respect, 

contrary to all three-levels of the Hawaii courts' position and the District Court's 

position in its October 28, 2016 order and judgment, 2016 WL 6433842, dismissing 

Petitioner Pro Se's first-amended verified complaint ("FAVC") with prejudice. 

Petition at 29-31. 

This case also involves a collateral attack of the pending state foreclosure 

action where the sale of Petitioner Pro Se's Tropics Home that has already occurred 

and against entities and their attorneys, and individuals responsible for causing 

that wrongful foreclosure and conversion of her and tenants' property. Petition at 

9-10. In her FAVC, Petitioner Pro Se's claimed the injuries above, based on federal 

civil Racketeering Influenced and Corrupt Organizations' ("RICO"), 18 U.S.C. 

§1964(c) &(d), unlawful associational handicap retaliation, coercion, and 

harassment under the Fair Housing Act ("FHA"), 42 U.S.C. §3601 et seq., Title II of 

the Americans With Disabilities Act ("ADA"), 42 U.S.C. §12131 et seq., Pet. Apx. 

14-16 (Jurisdiction); Pet. Apx.16-50 (Common Elements); Pet. Apx. 50-88 (UDAP) 

incorporated into Civil RICO, and conspiracy to commit RICO, causes of action, Pet. 

Apx. 88-100; the state pendent actions, under Hawaii's Unfair Deceptive Acts and 

Practices (UDAP) statute, fraudulent concealment, state RICO, conversion, abuse of 
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process, wrongful foreclosure, and unjust enrichment, Pet. Apx. 50-88; 102-103; 103-

105; 105-108;108-97. 

This case also involves the collateral attack of the breath of a global 

settlement in the related prior main federal action and other related federal actions 

that Sakuma brought against most of these entities and individuals, and other 

entities for violating her associational handicap rights under the FHA and the 

handicap accessibility guidelines for new construction under Title II of the ADA, 24 

C.F.R. §35.151 et seq. derived under the state or other governmental assisted 

homeowner financing arising from the recorded $137.6 million dollar securitized 

loan on Wall Street and the recorded Amfac Certification with the Hawaii Land Use 

Commission in exchange for the reclassification of 577.21 acres from agricultural to 

an urban district that was intended to provide affordable housing opportunities for 

low to moderate- income Hawaii residents. Pet. Apx. 15, 39-40, 55-57 & 66-67. 

On September 17, 2018, Petitioner Pro Se, filed and served her letter of 

supplemental- authority of Hawaii Revised Statute §667-51 (state appellate court's 

authority in judicial foreclosures) and its 2003 Haw. Sess. Laws, Act 89, §3 ("2003 

Legislative History") with the Clerk of the State of Hawaii Intermediate Court of 

Appeals ("ICA") for her appeal CAAP No. 16-0000627. Apx. 22-26. As she stated in 

her petition for certiorari ("Petition"), HRS §667-51's 2003 Legislative History 

revealed the Hawaii legislature's intend not to deprive the courts of their inherent 

power to investigate whether a judicial foreclosure action was obtained by fraud or 

by void judgment under Haw. R. Civ. P 60(b) and. (b)(4) in response to the Hawaii 
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Supreme decision the year before Beneficial Hawaii, Inc. v. Casey, 98 Haw. 159, 165 

(2002) holding that a party would be barred from challenging the right to foreclose 

if she failed to appeal the interlocutory decree of foreclosure that is certified a final 

judgment under Haw. R. Civ. P. 54(b). Petitioner Pro Se requests that this Court 

take judicial notice of the records in the pending state action pursuant this Court's 

decision Papasan v. Allain, 478 U.S. 265, 268 n. 2 (1986)(in reviewing a motion to 

dismiss the court may take judicial notice of items in the public record); Fed. R. 

Evid Rule 902(b)(self-authenticating data compilation of public records)as 

applicable to the Hawaii judiciary's website "ecourt kokua." 

Because the state court did not rule on Petitioner Pro Se's Rule 60(b) and 

(b)(4) motions until 2015, on second remand from the Hawaii Supreme Court, which 

is about three years after it entered the 2008 Interlocutory Decree of Foreclosure 

and Judgment, Petitioner Pro Se claims HRS §667-51's Legislative History now 

more conclusively proves her wrongful foreclosure claim, which is central to all her 

other state and federal claims. Petition at 17-18 & P. Apx. 118-121. With respect, 

the District Court has concluded the same to the extent that it stated in its October 

28, 2016 Judgment "the issues presented in the FAVC are inextricably intertwined 

with the matters ...  in the pending state foreclosure action and 2008 Decree of 

Foreclosure and Judgment. 2016 WL 6433842 at *8.  Pet. Apx. 07. 

Due to flu-like symptoms and sinus problems from the toxic elements in 

the air over the Hawaiian islands caused by then constant eruption of the Kilauea 

Volcano Petitioner, Petitioner Pro Se mistakenly believed she had asserted in her 



two state reply briefs, which were filed just before her reply brief in this appeal, her 

HRS §667.51 claims that the interlocutory decree of foreclosure that was certified 

as a final judgment under Haw. R. Civ. P. 54(b) reverted back to its interlocutory 

status because all of the orders and judgments were obtained by fraud on the court 

or were void, not voidable due to the state court's lacked subject-matter jurisdiction. 

Id. Accordingly, in hindsight, her September 17, 2018 Filing cures or should cure 

any unstated waiver on appeal, if any, pursuant to the U.S. Court of Appeals for the 

Ninth Circuit ("Ninth Circuit")'s artfully crafted but ambiguous December 21, 2017 

memorandum and judgment ("December 21, 2017 Judgment"), 797 Fed. Appx. 906, 

907 (9th Cir. 2017)(mem). Pet. Apx. 10. Cf.  Nevius v. Sumner, 105 F.3d 453, 455 

(9th Cir. 1996)(death-roll prisoner's attorney's failure to raise the prosecutor's racist 

statement on the jury pool at the state court, including at the state supreme court 

where the action was pending, was waiver in his pending federal action). 

On October 9, 2018, this Court entered its order denying certiorari. For 

the reasons above, the September 17, 2018 Filing is or should be a substantial 

ground not previously presented that warrants rehearing here. 

On the same day, on October 9, 2018, the Hawaii Supreme subsequently 

entered its decision Bank of America v. Reyes-Toledo ("Reyes-Toledo H'9, 2018, 

SCWC No. 15-000005. In Reyes-Toledo, the Hawaii Supreme Court announced its 

recognition of a wrongful judicial foreclosure action for the first time, and even 

where the property had not yet been sold. Apx. 1-21. 
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establishing the rest of her causes of action in the FAVC, as set forth above. 

Furthermore, even the District Court concluded in its October 28, 2016 Judgment 

that the issues in the FAVC are inextricably intertwined with the state court's 

judgments, which presumably the Ninth Circuit agreed in affirming the District 

Court's October 28, 2016 Judgment in its December 21, 2017 Judgment. 2016 WL 

6633842 at *8;  707 Fed. Appx. at 907. 

12. Reyes Toledo II also supports Petitioner Pro Se's new contention that HRS 

§667-51 cured or could cure deficiencies of plausibly stating a RICO claim in her 

FAVC, e.g., she could amend her FAVC to plead that she could have paid the 

$4,999.00, state assumpsit judgment by borrowing it from her father who was still 

alive then and thus the wrongful foreclosure was the proximate cause of her civil 

RICO property damages. 18 U.S. C. 1964(c). See, Holmes v. Securities Invest. 

Protection Group, 503 U.S. 258, 265-70 (1992); Anza v. Ideal Steel Supply Corp., 547 

U.S. 454, 461 (2006). Petitioner Pro Se may bring this new contention, if needed to 

amend the FAVC under this Court's decision Yee v. Escondido, 503 U.S 519, 534 

(1992)(only claims, not arguments can be waived on appeal). Therefore, contrary to 

the District Court's and Ninth Circuit's conclusions that she did not plead a 

plausible RICO claim, with leave to amend, if needed, Petitioner Pro Se could 

amend her FAVC, if needed, to further aver that the wrongful foreclosure was the 

proximate cause of her RICO damages in losing her then FMV $640,000.00 now 

$720,000.00 Tropics Home, not her inability to pay. 2016 WL 6633842 at *9;  707 

Fed. Appx. at 907. Johnson v. City of Shelby, 547 U.S._, 135 5.Ct. 346, 347 



I V  

(2014)(per curiam)(Fed. R. Civ. P. 15(a) requires that leave to amend be freely given 

when justice so requires). Therefore, as shown above, this petition for rehearing 

should be granted under Reyes-Toledo II. 

13. With respect, it has been over two years since Petitioner Pro Se filed her 

state appeal. Pet. at 10. It is now about a month and a half since she filed her 

September 17, 2018 Letter with the state appellate court—the Intermediate Court 

of Appeals for the State of Hawaii ("ICA") and served it on appellees thereto—

Respondent First Hawaiian Bank ("FHB"), Pet. Apx. 18, and the Association of 

Condominium Owners Of Tropics At Waikele ("AOCH"), the entity Petitioner Pro Se 

claims is a fraudulent entity created by Respondent Milton M. Motooka and his 

then law firm Respondent Motooka Yamamoto & Revere, LLC to replace 

Respondent AOAO in the pending state action, Pet. at 22-24, and which false entity 

AOCH was condoned by. Respondent AOAO and Respondent Porter McGuire 

Kiakona & Chow, LLC and its attorneys who now represent AOCH in the state 

action, Pet. at 11, 14, 15; Pet. Apx. 20, and non-party the Respondent Commissioner 

James S. Kometani. Apx. 11, 22-24; Pet. Apx. 19. The ICA nor the Respondents 

above have responded to her September 17, 2018 Letter. With respect, accordingly 

their inaction above supports a finding that continuing to litigate her FAVC in the 

federal court will not create any other sovereignty issues of fairness and comity with 

the state court under this Court decisions Colorado River Water Conservation Dist. 

v. United States, 424 U.S. 800 (1976)(parallel state and federal actions); Railroad 

Common of Tex. v. Pullman, Co., 312 U.S. 496 (194 1)(comity issues between the two 

L!J
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CERTIFICATE OF PETITIONER PRO SE 

I hereby certify that this petition for rehearing is presented in good faith and 

not for delay. 

Patsy N. Petitioner Pro Se 

Dated: November 1, 2018 

10 



BANK OF AMERICA, N.A., SUCCESSOR BY MERGER TO BAC HOME LOANS 
SERVICING, LP FKA COUNTRYWIDE HOME LOANS SERVICING LP, 

Respond entlPia intiff-Appel lee, 
V. 

GRISEL REYES-TOLEDO, Petitioner/Defendant-Appellant, and 
WAI KALOI AT MAKAKILO COMMUNITY ASSOCIATION; MAKAKILO COMMUNITY 

ASSOCIATION; and PALEHUA COMMUNITY ASSOCIATION, 
Respondents/Defendants-Appellees. 

Supreme Court of Hawai'i. 

October 9, 2018. 

Certiorari to the intermediate Court of Appeals (CAAP-15-0000005; CIVIL NO. 12-1-0668). 

R. Steven Geshell, for petitioner. 

Jade Lynne Ching, Nakashima Ching LLC, for respondent. 

NAKAYAMA, ACTINGC.J., MCKENNA, POLLACK, AND WILSON, JJ., AND CIRCUIT COURT JUDGE 
GARIBALDI, IN PLACE OF RECKTENWALD, C.J., RECUSED. 

OPINION OF THE COURT BY McKENNA, J. 

I. Introduction 

This case returns to us after it was remanded to the Intermediate Court of Appeals ("ICA") by our 
February 28, 2017 opinion Bank of America, N.A. v. Reyes-Toledo, 139 Hawaii 361, 390 P.3d 1248 
201 7) ("Reyes-Toledo 1"). in Reyes-Toledo :1, we vacated a foreclosure decree based on issues of fact 

regarding whether Bank of America, N.A., a National Association, as successor by merger to BAC 
Home Loans Servicing, LP FKA Countrywide Home Loans Servicing LP ("Bank of America") held the 
note at the time the foreclosure lawsuit was filed. See 139 Hawai'i at373, 390 P.3d at 1260. 

Relevant to this certiorari proceeding, Reyes-Toledo I remanded the case to the ICA for a determination 
of whether the Circuit Court of the First Circuit ("circuit court")W erred by dismissing Grisel Reyes-
Toledo's ("Homeownerf's]") four-count counterclaim before granting summary judgment for foreclosure 
in favor of Bank of America. See 139 Hawai'i at 373-390 P.3d at 1260. On remand, the ICA ruled the 

Annx 01 9th Cir. Case No. 16-16791 
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7/ 
circuit court properly dismissed the wrongful foreclosure, declaratory relief, and quiet title counts in 
Homeowners counterclaim, but that it erred in dismissing the unfair and deceptive trade practices 
count. See Bank of America, N.A., Successor v. Reyes-Toledo, No. CMP-15-0000005 (App. July 21, 
2017) (SDO). 

In sum, the ICA concluded the three counts were appropriately dismissed pursuant to Hawai'i Rules of 
Civil Procedure ("HRCP") Rule 12(b)(6) because: (1) as Homeowner did not provide any authority to 
support "the proposition that a wrongful foreclosure claim can be raised prior to foreclosure or the sale 
of the property in judicial foreclosure," no set of facts would entitle Homeowner to relief, Reyes-Toledo, 
SDO at 6; (2) the face of the Mortgage listed MERS as "mortgagee" and "nominee," and as such, 
Homeowners arguments in support of her allegations that "MERS was nothing more than a strawman 
and a conduit for fraud being practiced upon the Defendant and others" lacked merit, Reyes-Toledo, 
SDO at 7; and (3) Homeowners quiet title count does not allege that she paid, or was able to pay, the 
outstanding debt on the Property "so as to demonstrate the superiority of her claim," Reyes-Toledo, 
SDO at 9. In so concluding, the ICA applied the "plausibility" pleading standard set forth in Bell Atlantic 

v. Twombly, 550 U.S. 544 (2007)., which it had previously adopted in Paysek v. 127  
Hawai'i 390, 279 P.3d 55 (app.  2012).. See Reyes-Toledo, SDO at 2-4: see also Ashcroft v. labal 556  
U.S. 662, 677-80 (2009). (clarifying Twombly). 

Homeowner timely filed an application for writ of certiorari ("Application"), asserting the ICA erred in 
upholding the dismissal of the other three counts as it applied the wrong pleading standard.[l 
According to Homeowner, these three counts should have survived dismissal because when a party 
moves to dismiss a complaint pursuant to Hawai'i Rules of Civil Procedure ("HRCP") Rule 12(b)(6), the 
party admits the well-pleaded allegations of fact. 

This appeal raises two issues: (1) the standard a pleading[l] must meet to overcome a HRCP Rule 
12(b)(6) motion to dismiss; and (2) whether a claim for wrongful foreclosure exists under Hawai'i law. 

As to the first issue, this court has never adopted the Twombly/lqbal "plausibility" pleading standard, 
and we now expressly reject it. We reaffirm that in Hawal'i state courts, the traditional "notice" pleading 
standard governs. This provides citizen access to the courts and to justice. 

As to the second issue, we hold that a party may bring a claim for wrongful foreclosure before the 
foreclosure actually occurs. 

We therefore vacate the ICA's judgment on appeal affirming the circuit court's dismissal of three counts 
of Homeowner's counterclaim, and remand the case to the circuit court for further proceedings 
consistent with this opinion as well as our opinion in Reyes-Toledo I. 

II. Background 

https://scholar.google.com/scholar-case?case=178321207613..ot+Ar 02  Ps~to 
9th Cir. Case No. 16-16791 Iedo&hI=en&as_sdt=2OO6&as_yIo=2O18 10/28/18, 10:28 AM 
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Only the factual and procedural backgrounds relevant to the issues on certiorari are discussed below.14J 

A. Homeowner's Answer and Counterclaim 

In response to Bank of America's complaint seeking foreclosure ("Complaint") of Homeowner's property 
("Property"), Homeowner filed her Answer and Counterclaim on September 28, 2012, denying all of the 
allegations in the Complaint, except those pertaining to her personal background, her September 24, 
2007 execution of a promissory note made payable to Countrywide Bank, FSB ("Note"), and the 
recordation of a mortgage on the Property that secured the Note ("Mortgage"). She also asserted the 
following defenses in her Answer (1) failure to state a claim upon which relief can be granted, (2) 
assumption of risk and contributory negligence, (3) fraud, based on Homeowner's reasonable belief that 
Bank of America was not the real party-in-interest and owner of the Note and Mortgage through any 
claimed assignment by Mortgage Electronic Registration Systems, Inc. ("MERS"), and (4) illegality, 
insofar as Bank of America was not the owner and holder of the Note and Mortgage and therefore not 
entitled to foreclose on the Mortgage. She also contended that there was no valid interim assignment of 
the Mortgage to Bank of America and no valid negotiation for value of the Note to Bank of America. She 
further asserted MERS could not be a lawful beneficiary of the Mortgage if it lacked possession of the 
Note. 

Homeowner also asserted the following defenses in the event the Note and Mortgage had been 
transferred into a trust and secuntized: (1) the claimed assignment of the Note and Mortgage into the 
trust may have violated the ninety-day closing date; (2) the claimed Mortgage assignment to Bank of 
America in October 2011 would be void as a violation of the express terms of the trust; (3) the purported 
assignment by which Bank of America claimed ownership of the Note and Mortgage may violate the 
trust provisions for the dosing-date rule; (4) the purported transfers or assignments of the Mortgage 
after the closing date of the trust would be void in violation of the express terms of the trust and 26 
U.S.C. § 860 et seq.; (5) the purported transfers may violate New York trust law and would therefore be 
void; (6) the Note may never have been transferred into the trust; (7) MERS was not a lender, banker, 
or servicer and therefore any transfers by MERS were void; (8) the purported transfers into and out of 
the trust violated the Internal Revenue Code, 26 U.S.C. § 860; (9) the claimed assignments into and out 
of the trust may have violated the Pooling and Service Agreement ("PSA"), together with the 
Underwriting Agreement for the trust; (10) if there were transfers into a trust under the PSA, the 
transfers were :not performed according to the terms of the trust and were therefore void; (ii) the Note 
and Mortgage may never have been deposited or transferred into the trust; and (12) if the transfers 
were made into and out of a securitized trust, the signatures may have been by unauthorized persons 
and therefore void as forgeries, which would render the purported transfers fraudulent and void - 

Homeowner asserted four counts in the counterclaim filed along with her Answer: (1) wrongful 
foreclosure; (2) declaratory relief; (3) quiet title; and (4) unfair and deceptive trade acts and practices 

16&91m, 10:29 A!vf 
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(sometimes "UDAP") under HRS § 480-1 et seq. 

In the first count of her counterclaim, alleging wrongful foreclosure, Homeowner incorporated by 
reference the defenses in her Answer, and alleged that Bank of America's conduct in commencing the 
foreclosure action was willful, malicious, and without just cause. 

In the second count of her counterclaim, seeking declaratory relief, Homeowner incorporated by 
reference the allegations in the wrongful foreclosure count. She asserted she was entitled to declaratory 
relief pursuant to HRS § 632-1 that (1) Bank of America was not the owner of the Mortgage and Note; 
(2) Bank of America was not entitled to foreclose on the Mortgage and Note; and (3) MERS was not the 
mortgagee on the Mortgage but rather was a "sham and fraud" that "acted only as a strawman." She 
also requested that the court determine the identity of the mortgagee and award her costs and 
attorney's fees pursuant to HRS § 607-14. 

In the third count of her counterclaim, requesting the quieting of her title, Homeowner again 
incorporated by reference the allegations in the wrongful foreclosure count. She asserted she was 
entitled to have her legal title to the Property quieted against Bank of America's claims pursuant to HRS 
§ 669-1 et seq., and that she was entitled to recover her costs and attorney's fees pursuant to HRS § 
607-14. 

Finally, in the fourth count of her counterclaim, alleging unfair and deceptive trade acts and practices, 
Homeowner again incorporated by reference the allegations in the wrongful foreclosure count. She 
alleged she was a consumer with respect to the Mortgage and Note, and she asserted the acts and 
conduct of Bank of America, its agents and predecessors, and MERS constituted an unfair and 
deceptive trade practice by "either or both mortgage lenders, mortgage servicers, mortgage holders, 
claimants, debt collectors, and/or finance companies." Homeowner claimed she paid about $55,593 to 
Bank of America based on erroneous information and billings, and on the assumption that Bank of 
America was the rightful owner of the Mortgage. She maintained Bank of America and MERS were 
therefore subject to liability under HRS §§ 480-2 and 480-13 for injuries and damages of not less than 
$1,000, or for treble damages, plus attorney's fees and costs. Additionally, Homeowner asserted she 
was entitled to injunctive relief to enjoin the unlawful practices of Bank of America, its agents and 
predecessors, and MERS. 

B. Motion to Dismiss Counterclaim 

On October 22, 2012, Bank of America filed a Motion to Dismiss Defendant Gnsel Reyes-Toledo's 
Counterclaim ("Motion to Dismiss Counterclaim"). As to the wrongful foreclosure count, Bank of 
America asserted Homeowner did not describe any foreclosure that had actually occurred or what was 
wrongful about the alleged foreclosure, and that therefore the count should be dismissed. As to the 
declaratory judgment count, Bank of America alleged the involvement of MERS in loan transactions has 

Atrnx. 04 9th Cir. Case No. 16-16791 
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been repeatedly approved by this court and that there was no allegation that MERS exceeded its 
traditionally approved role in Homeowner's case. 

As to the quiet title count, Bank of America alleged that Homeowner failed to state a claim because she 
did not assert she had fully paid off the underlying obligation or is able to tender the full amount before 
seeking relief. Finally, Bank of America asserted that although the unfair and deceptive trade acts and 
practices count incorporated by reference the allegations in the wrongful foreclosure count, Homeowner 
did not describe the alleged unfair or deceptive acts or practices in any detail 

In her Memorandum in Opposition to Bank of America's Motion to Dismiss Counterclaim, Homeowner 
argued that all counts of her counterclaim, including the wrongful foreclosure count, were sufficient to 
survive a HRCP Rule 12(b)(6) motion to dismiss. She argued if she were to prove the facts alleged in 
her counterclaim, which incorporated the allegations in her Answer, she would be entitled to relief 
against Bank of America. Homeowner also asserted that Bain v. Metro Mortgage Group_,jn.285 P.3d 
4 (YsIi.2Q12  supports her claim that MERS is merely a registration system and not a holder of the 

Note. Additionally, Homeowner maintained sufficient facts were pled for both the declaratory judgment 
and quiet title counts pursuant to Amina. Mellon L C.Vi.t.N9...fl:90. K MLM. 
201WL.3283 13(D._•Ha.2j2 in which the court held that a borrower need not tender payment or 
allege that a note and mortgage were satisfied to quiet title against a party who is not a rnortgagee.E] 

In its Reply Memorandum, Bank of America asserted that if Homeowner believed Bank of America 
lacked authority to foreclose, then her arguments were defenses, not affirmative claims for relief. Bank 
of America also asserted that a claim for wrongful foreclosure cannot arise before a foreclosure occurs. 
Bank of America alleged that to the extent Homeowner's other counts relied upon allegations set forth 
in the wrongful foreclosure count, they should also be dismissed. 

On February 12, 2013, the circuit court entered an order granting Bank of America's Motion to Dismiss 
Counterclaim ("Order Dismissing Counterclaim"). Homeowner filed a motion for reconsideration 
contending she had sufficiently pled her "compulsory" counterclaim as Bank of America was not the 
mortgagee, had no right to bring a foreclosure action, and was liable to her for over $160,000 based on 
her UDAP counterclaim. In the alternative, she moved for entry of final judgment and a HRCP Rule 
54(b) certification allowing immediate appeal of the order Dismissing Counterclaim. She also requested 
a stay pending appeal pursuant to HRCP Rule 62(d) and (h). 

After Bank of America filed its opposition, on December 31, 2013, the circuit court denied Homeowner's 
Motion for Reconsideration and Rule 54(b) Certification ("Order Denying Defendant Gnsel Reyes-
Toledo's Motion for (1) Reconsideration of the February 12, 2013 Order Dismissing Counterclaim; (2) 
HRCP Rule 54(b) Certification; and (3) HRCP Rule 62(d) and (h) Stay Pending Appeal Filed on 
February 22, 2013") ("Order Denying Motion for Reconsideration").16-] 
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C. ICA's Decision on Remand 

Addressing the propriety of the dismissal of Homeowners counterclaim for the first time on remand 
from Reyes-Toledo I, the ICA affirmed in part and vacated in part the circuit court's Order Dismissing 
Counterclaim, entering its summary disposition order ("SDO") on July 21, 2017. See Reyes-Toledo, 
SDO at 12. The ICA applied the following standard to evaluate Bank of America's HRCP Rule 12(b)(6) 
motion to dismiss 

A complaint should not be dismissed for failure to state a claim unless it appears beyond 
doubt that the plaintiff can prove no set of facts in support of his or her claim that would 
entitle him or her to relief. We must therefore view a plaintiffs complaint in a light most 
favorable to him or her in order to determine whether the allegations contained therein 
could warrant relief under any alternative theory. For this reason, in reviewing a circuit 
court's order dismissing a complaint our consideration is strictly limited to the allegations of 
the complaint, and we must deem those allegations to be true. 

Reyes-Toledo, SDO at 3 (quoting In Re Estate of Rog, 103 Hawai'i 275, 280-81, 81 0.3d 1190, 1195- 
j2003)). The ICA went on, however, to quote an excerpt from Twomblv 550 U.S. at 555, which the 

ICA previously quoted in Paysek, 127 HawaFi 390, 279 P.3d 55  (App. 20121: 

While a complaint attacked by [a HRCP] Rule 12(b)(6) motion to dismiss does not need 
detailed factual allegations, .a plaintiffs obligation to provide the "grounds" of his 
"entitlement to relief' requires more than labels and conclusions, and a formulaic recitation 
of the elements of a cause of action will not do. Factual allegations must be enough to 
raise a right to relief above the speculative level on the assumption that all of the 
complaint's allegations are true (even if doubtful in fact). 

Reyes-Toledo, SDO at 4 (quoting Paysek, 127 Hawai'i at 403, 279 P.3d at 68). 

Based on these standards, the ICA concluded the circuit court did not err in dismissing three of the four 
counts of Homeowners counterclaim. 

First, with respect to the wrongful foreclosure count, the ICA noted that although Homeowner alleged 
Bank of America's conduct in commencing the foreclosure was "willful, malicious, and without just 
cause," she failed to identify any other specific acts that would make the foreclosure wrongful. Reyes-
Toledo, SDO at 4. Further, the ICA opined that Homeowner failed to provide any authority to support her 
proposition that a wrongful foreclosure claim can be asserted before the foreclosure or sale of the 
property in a judicial foreclosure. See Reyes-Toledo, SDO at 6. According to the ICA's analysis, only 
non-judicial wrongful foreclosure has been recognized in Hawai'i, and other jurisdictions have held a 
wrongful foreclosure claim does not arise until after the foreclosure occurs. See Reyes-Toledo, SDO at 
4-5 (citing Santiago v. Tanaka, 137 Hawaii 137, 366 P.3d 612-(20-1-M.; Cervantes v. Countrywide Home 
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Loans, Jn,_656 F.3d 1034 (9th Cir. 2011)). As this case involved a pending judicial foreclosure and 
Homeowner asserted her wrongful foreclosure claim before any foreclosure or sale occurred, the ICA 
concluded Homeowner could not prove a set of facts that would entitle her to relief on the wrongful 
foreclosure count. See Reyes-Toledo, SDO at 6. 

Second, the ICA also concluded the circuit court did not err in dismissing the declaratory judgment 
count. See Reyes-Toledo, SDO at 7-8. The ICA disagreed with Homeowner's argument that pursuant to 
Bain, 285 P.3d 34, she was entitled to declaratory relief under HRS § 632-1, ruling that Bain was 
distinguishable as explained in its prior decision in Bank of America, N.A. v. Hermano, No. CAAP 13-
1.0006069, at 6-7 (App. June 22, 2016) (SDO), cert. denied, No. SCWC-13-0006069 (Sept. 22, 2016): 

Bain was decided in the context of a non-judicial deed-of-trust foreclosure, whereas the 
instant case is a judicial foreclosure of a mortgage. Thus, the procedures and law in Bain 
appear to be inapplicable here. The Bain decision was limited to whether MERS is a 
"beneficiary" under the language of Washington's Deed of Trust Act, thus the analysis is 
different. In addition, Bain is a Washington State case; upon review, we are not inclined to 
depart from the Hawai'i cases that have consistently recognized the validity of 
assignments of mortgages by MERS where lenders granted to MERS, as nominee for 
lenders and lenders' successors and assigns, the right to exercise all of those interests 
granted by a borrower, including the right to foreclose and sell a property and to take any 
action required of a lender. 

Reyes-Toledo, SDO at 7 (quoting Hermano, SDO at 6-7) (citations omitted). Here, MERS was listed in 
the Mortgage as "mortgagee" and "nominee," and the Mortgage's terms granted MERS the right to 
"exercise any or all of those interests, including, but not limited to, the right to foreclose and sell the 
Property; and to take any action required of Lender including, but not limited to, releasing and canceling 
this Security Instrument." Id. Thus, the ICA concluded Homeowner's argument was without merit and 
the circuit court did not err in dismissing this count. See Reyes-Toledo, SDO at 7-8. 

Third, the ICA concluded the circuit court did not err in dismissing Homeowner's quiet title count. See 
Reyes-Toledo, SDO at 9. The ICA reasoned that as with the counterclaimant in Hermano, Homeowner's 
reliance on Amina, Civil No. 11-00714 JMS/BMK, 2012 WL 3283513, to support her argument that a 
"borrower does not need to tender payment to allege that the promissory note and the mortgage were 
paid where the borrower brings a quiet title action against a party, who, according to the complaint, is 
not a mortgagee," was misplaced. Id. To the ICA, Amina provided a significant clarification: 

To be clear. . . this is not a case where Plaintiffs assert that Defendant's mortgagee status 
is invalid (for example, because the mortgage loan was secuntized or because Defendant 
does not hold the note). On their own, such allegations would be insufficient to assert a 
quiet title claim-they admit that a defendant is a mortgagee and attack the weakness of the 
mortgagee's claim to the property without establishing the strength and superiority of the 
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borrowers claim (by asserting an ability to tender). 

Id. (quoting Amma..?9J2... Y... ai at *5). 

The  ICA concluded each of Homeowners arguments - that Bank of America's mortgagee status was 
invalid, the mortgage loan was securitized, and Bank of America did not possess the Note - were 
"specifically distinguished" in Amina. See id. The ICA concluded the quiet title count therefore failed 
because Homeowner did not "demonstrate the superiority of her claim" as she did not allege she paid, 
or was able to pay, the outstanding debt on the Property. Id. 

As to Homeowners UDAP claim raised in the fourth and final count of her counterclaim, however, the 
ICA concluded that because of this court's decisions in Santiago, 137 Hawai'i 137, 366 P.3d 612, 
1[ungate v. Law Office of David B. Rosen, 139 Hawai'i 394, 391 P.3d 1 (2017)., and Reyes-Toledo I, the 
circuit court erred in dismissing the UDAP counterclaim. See Reyes-Toledo, SDO at 10-11. 

Finally, the ICA also concluded Homeowner was not entitled to any further relief based on her request 
for reconsideration of the circuit court's dismissal of her counterclaim. See Reyes-Toledo, SDO at 11-12. 
The ICA reasoned she failed to present any new evidence or arguments in conjunction with her motion 
for reconsideration that could not have been presented during the earlier adjudicated motion to dismiss. 
See Id. 

The ICA thus affirmed in part and vacated in part the circuit court's Order Dismissing Counterclaim, and 
remanded to the circuit court for further proceedings. See Reyes-Toledo, SDO at 12. The ICA entered 
its Judgment on Appeal on October 5, 2017. 

D. Application for Writ of Certiorari 

Homeowner timely applied for a writ of certiorari ("Application") from the October 5, 2017 Judgment 
entered by the ICA pursuant to its July 21, 2017 SDO, essentially arguing the three remaining counts of 
her counterclaim should not have been dismissed pursuant to HRCP Rule 12(b)(6). Bank of America 
filed a response on November 2, 2017. 

Ill. Standard of Review 

A circuit court's ruling on a motion to dismiss is reviewed de novo. See ingI,_139  Hawai'i at 401, 
391 P.3d at 8 (quoting Kamaka v. Goodsill Anderson Quinn & Stifel, 117 Hawai'i 92J04,  176 P.3d 91, 
1Q(2008)., as amended (Jan. 25, 2008 & Feb. 14, 2008)). Moreover, "[W]hen interpreting rules 
promulgated by the court, principles of statutory construction apply. Interpretation of a statute is a 
question of law which we review de novo." Eger Ins. Co. v. Hinshaw, 103 Hawai'i 26,.., 79 P.3d 
119. 123 (2003). (quoting Molinarv. Schweizer, 95 Hawai'i 331, 334-35, 22 P.3d 978, 981-82 (2001). 
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(citations and quotation marks omitted)). Therefore, we also interpret the HRCP de novo. See Sierra 
Club v. Dep't of Transp. of State othawaiii,i20Hawai'i 181 197 -202 P.3d 1226, 1242 (2009). (citing 
Molinar, 95 Hawai'i at 335, 22 P.3d at 982). 

It is further well established that: 

a complaint should not be dismissed for failure to state a claim unless it appears beyond 
doubt that the plaintiff can prove no set of facts in support of his or her claim that would 
entitle him or her to relief. The appellate court must therefore view a plaintiffs complaint in 
a light most favorable to him or her in order to determine whether the allegations contained 
therein could warrant relief under any alternative theory. For this reason, in reviewing a 
circuit court's order dismissing a complaint. . . the appellate court's consideration is strictly 
limited to the allegations of the complaint, and the appellate court must deem those 
allegations to be true. 

Kealoha v. Machado, 131 Hawai'i 62 ,.14, 315 P3d 213,225 (2013). (citations and brackets omitted). 

IV. Discussion 

We accepted certiorari to address two issues: (1) the clarification of the proper standard for a HRCP 
Rule 12(b)(6) motion to dismiss, and (2) whether a wrongful foreclosure claim exists in Hawai'i. We 
discuss them in turn. 

A. HRCP Rule 12(b)(6) Standard 

The first issue requires us to review the "plausibility" pleading standard the lCA applied in affirming the 
dismissal of three counts of Homeowner's counterclaim pursuant to HRCP Rule 12(b)(6), which mirrors 
Federal Rules of Civil Procedure ("FRCP") Rule 12(b)(6). See Reyes-Toledo, SDO at 4. The ICA. 
adopted this standard in Paysek v. Sandvold, 127 Hawai'i 390, 279 P.3d 5L (6W. 2012)., citing to the 
United States Supreme Court's adoption of the standard in Twombly, 550 U.S. 544, and laba, 556 U.S. 
662: 

While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed 
factual allegations, a plaintiffs obligation to provide the "grounds" of his "entitlement to 
relief" requires more than labels and conclusions, and a formulaic recitation of the 
elements of a cause of action will not do. Factual allegations must be enough to raise a 
right to relief above the speculative level on the assumption that all of the complaint's 
allegations are true (even if doubtful in fact). 

Paysek, 127 Hawai'i at 403,279 P.3d at 68 (quoting Twombly, 550 U.S. at 555). 
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Prior to Twombly and lqbal, the "notice pleading" standard was applied in federal courts to determine 
whether a pleading can be dismissed for "failure to state a claim upon which relief can be granted" 
under FRCP Rule 12(b)(6). It is also the standard this court has expressly adopted. 

Although the "plausibility" pleading standard has not been adopted by this court,[Z] the ICA has 
nevertheless relied on it in evaluating HRCP Rule 12(b)(6) motions to dismiss filed in unpublished 
cases subsequent to Paysek. See, e.g., Bank of New York Mellon v. Mazenk, No. CAAP-14-0001100, at 
5 (App. Nov. 16, 2016) (SDO), cert. denied, No. SCWC-14-0001100 (Feb 24, 2017); Abordo v. Dep1t of 
Pub. Safety, No. CAAP-13-0005534, at 4 (SDO) (App. Feb 26, 2016); Klausmeyer-Among V. Honolulu 
City Council, No. CAAP-13-00001184, at 3 (App. Nov. 29, 2013) (mem.), cert. denied, No. SCWC-13-
0000184 (Apr. 9, 2014); Hermano, SDO at 3. thus, to answer whether the ICA erred in affirming the 
circuit court's dismissal of three counts of Homeowner's counterclaim pursuant to HRCP Rule 12(b)(6), 
we must determine whether our traditional "notice pleading" standard or the "plausibility" standard cited 
in Paysek governs. The answer turns on the proper interpretation of HRCP Rule 8(a). 

We begin with the plain language of HRCP Rule 8(a). HRCP Rule 8(a) states, in relevant part, that "a 
pleading which sets forth a claim for relief, whether an original claim, counterclaim, cross-claim, or third-
party claim, shall contain (1) a short and plain statement of the claim showing that the pleader is entitled 
to relief, and (2) a demand for judgment for the relief the pleader seeks." Since being promulgated and 
adopted in 1953,(M we have amended HRCP Rule 8(a) only once, which was to change gendered 
terms. See Order Amending the Hawai'i Rules of Civil Procedure (Dec. 7, 1999) (eff. Jan. 1, 2000). 
Noticeably absent from Rule 8(a) is any mention of requiring "plausibility" of factual allegations, or that 
such allegations be "enough," or some variation of those terms. 

We first interpreted HRCP Rule 8(a) in Hall v. Kim, 53 Haw, 215, 491 P.2d 541 (1971)., where we 
explained the principles underlying the rule and motions to dismiss: 

H.R.C.P., Rule 8(a)(1) provides that a pleading for claim of relief shall contain 'a short and 
plain statement of the claim showing that the pleader is entitled to relief.' It is also to be 
noted that Rule 8(f) reads: 'All pleadings shall be so construed as to do substantial justice. 

We believe that the mandate of H.R.C.P. Rule 8(f) that 'all pleadings shall be so construed 
as to do substantial justice' epitomizes the general principle underlying all rules of H.R.C.P. 
governing pleadings, and by the adoption of H.R.C.P. we have rejected 'the approach that 
pleading is a game of skill in which one misstep by counsel may be decisive to the 
outcome' and in turn accepted 'the principle that the purpose of pleading is to facilitate a 
proper decision on the merits.' 

Accordingly, under Rule 8(a)(1) 'a complaint is sufficient if it sets forth 'a short and plain 
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statement of the claim showing that the pleader is entitled to relief.'. . . The rule is satisfied 
if the statement gives the defendant fair notice of the claim and the ground upon which it 
rests... . It is not necessary to plead under what particular law the recovery is sought.'... 

'In appraising the sufficiency of the complaint we follow, of course, the accepted rule that a 
complaint should not be dismissed for failure to state a claim unless it appears beyond 
doubt that the plaintiff can prove no set of facts in support of his claim which would entitle 
him to relief.'.. . Though it may be improbable for the plaintiffs to prove their claims, they 
are entitled to an opportunity to make that attempt. It is not for a court to circumvent a 
determination of an action upon the merits of the case by accepting an assertion that the 
claim asserted in the complaint is groundless. 

Hall,  53 Haw, at 219-22, 491 P.2d at 544-46 (citations omitted). In other words, "[HRCP] Rule 8(a)(1) 
does not require the pleading of facts; it requires a complaint to set forth 'a short and plain statement of 
the claim showing that the pleader is entitled to relief." Hall,_53iHaw. at220, 491 P.2d at 545 (citations 
omitted)). Thus, we held whether a pleading states evidence, facts, or conclusions of law was not 
dispositive. See Id. 

We held to these principles in subsequent cases. See, e.g., Au v. Au, 63 Haw, 210, 221, 626 P.2d 173, 
j.jJper curiami, recon. denied, 63 Haw. 263, 626 P.2d 173 (1981). ('Thus, Rule 8(a) H.R.C.P., requires 
a complaint to set forth a 'short and plain statement of the claim.. . .' This requirement under our 
pleading system provides defendant with fair notice of what the plaintiffs claim is and the grounds upon 
which the claim rests." (citing Conley v. Gibson, 355 U.S. 41,...4Z...(1957).; Hall, 53 Haw. 215, 491 P.2d 
4•j)). It is well established that Hawai'i is a notice-pleading jurisdiction. See, e.g., In re Genesys Data 

Techs.,jfl,95 Hawai'i 33,Aj,  18 P.3d 895,903 (2001): ("Hawaii's rules of notice pleading require that 
a complaint set forth a short and plain statement of the claim that provides defendant with fair notice of 
what the plaintiffs claim is and the grounds upon which the claim rests." (citations omitted)). Under 
Hawaii's notice pleading approach, it is "[not) necessary to plead legal theories with. . . precision." 
Leslie v. Estate of Tavares, 93 Hawai'i 1,_4, 994 P.2d 1047, 1050 (2000).; see also Perry v. Planning 
Comm'n, 62 Haw. 619 P.2d 95, 108 (1980). ("Modern judicial pleading has been characterized 
as 'simplified notice pleading.' Its function is to give opposing parties 'fair notice of what the . .. claim is 
and the grounds upon which it rests." (citing Gibson, 355 U.S. at 47)). 

Next, we examine the purpose and history of HRCP Rule 8(a). The purpose of HRCP Rule 8(a)(1) is to 
"given the defendant fair notice of the claim and the ground upon which it rests." Hall,_53 Haw. at 221, 
491 P.2d at 545 (citation omitted). Further, we have stated that "[w]e believe that the mandate of 
H.R.C.P. Rule 8(f) that 'all pleadings shall be so construed as to do substantial justice' epitomizes the 
general principle underlying all rules of H.R.C.P. governing pleadings, and by the adoption of H.R.C.P. 
we have rejected 'the approach that pleading is a game of skill in which one misstep by counsel may be 
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decisive to the outcome' and in turn accepted 'the principle that the purpose of pleading is to facilitate a 
proper decision on the merits." Id. (quoting Gibson, 355 U.S. at48). 

Finally, we turn to the context of HRCP Rule 8(a). See Moana v. Won g, 141 Hawai'i 100 109  405 P.3d 
5361  545 (2017). ("it is well established that the interpretation of rules promulgated by the supreme court 
involves principles of statutory construction." (quoting State v. Bohannon, 102 Hawai'i 228,..242,  74 P.3d 
980,-22212003 ); Cty. of Kaua'i v. Hanalei River Holdings Ltd., 139 Hawai'i 511,j. 394 P.3d 741 ,74 
2017 ("When construing a statute, our foremost obligation is to ascertain and give effect to the 

intention of the legislature, which is to be obtained primarily from the language contained in the statute 
itself. And we must read statutory language in the context of the entire statute and construe it in a 
manner consistent with its purpose." (citation omitted)). As previously discussed, HRCP Rule 8(a) is 
devoid of any mention of facts, specificity, or plausibility. Moreover, when the HRCP require a pleading 
to have specificity, they expressly state so. For example, HRCP Rule 9, titled "Pleading Special 
Matters," offers examples of when specificity is required; HRCP Rule 9(b), titled "Fraud, mistake, 
condition of the mind," requires that "[i]n all averments of fraud or mistake, the circumstances 
constituting fraud or mistake shall be stated with particularity. Malice, intent, knowledge, and other 
condition of mind of a person may be averred generally." Similarly, HRCP Rule 9(c)1l and HRCP Rule 
9(g)11 l require specificity. In contrast, HRCP Rule 8(a), as well as HRCP Rule 13 (governing 
counterclaims and cross-claims), are devoid of any mention of specificity or particularity. 

In addition, the HRCP also provides a mechanism for dealing with any lack of clarity resulting from our 
preference for notice pleading under HRCP Rule 8. HRCP Rule 12(e), titled "Motion for more definite 
statement," states that "[a] party may move for a more definite statement" if a pleading is "so vague and 
ambiguous that a party cannot reasonably be required to frame a responsive pleading." The motion 
under HRCP Rule 12(e) "shall point out the defects complained of and the details desired." HRCP Rule 
12(e). Thus, under HRCP Rule 12(e), a court may order that any "vague or ambiguous" pleadings be 
cured; should a party fail to comply, the court may also strike the pleading to which the motion was 
directed or issue other orders as deemed just. 

Lastly, the HRCP are to "be construed and administered to secure the just, speedy, and inexpensive 
determination of every action." HRCP Rule 1. The framework for our rules of civil procedure support 
notice pleading, as our rules contain a variety of methods to determine the merits of a case. See Hall, 
53 Haw. at 218, 491 P.2d at 544 ("Such simplified 'notice pleading' is made possible by the liberal 
opportunity for discovery and the other pretrial procedures established by the Rules to disclose more 
precisely the basis of both claim and defense and to define more narrowly the disputed facts and 
issues." (quoting Gibson, 355 U.S. at 47-48) (construing the federal rule that is analogous to HRCP 
Rule 8(a)))). For example, HRCP Rule 26 gives the trial court wide discretion in managing discovery to 
"secure the just, speedy, and inexpensive determination of every action," HRCP Rule 1, as HRCP Rule 
26(b)(2) "secure[s] the just, speedy, and inexpensive determination of every action" by limiting the 
frequency or extent of the discovery methods used.1111  

012 9th
circ5 

case No. 16-16791 https://scholar.google.com/scholar-case?case=l  783 21207613 of +AAJ?iPa 4-Keyes+toledo&hl=en s 0o&asylo=2018 10128/18, 10:36 AM 
Page 12 of 21 



Notably, our case law cites heavily to Conley v. Gibson, 355 U.S. 41 ,..4.Z.jl  957).. For many years the 
Supreme Court of the United States similarly interpreted FRCP Rule 8(a)(2), the federal counterpart to 
HRCP Rule 8, as requiring a complaint to provide notice of the plaintiff's claim and the grounds upon 
which it rests. But in 2007 with the issuance of Twombly, the Court expanded the requirements imposed 
on a complaint by FRCP Rule 8(a)(2). As the ICA in Paysek cited to Twombly for its standard, it is 
important that we discuss Gibson. 355 U.S. 41, and its progeny. 

In Gibson, the Court addressed what became known as the "no set of facts" standard. See 355 U.S. at 
4.4. The Supreme Court held, among other things, the petitioners' complaint containing general 
allegations survived a motion to dismiss because the FRCP did not require claimants to set out detailed 
facts for the basis of their claim. See 355 U.S. at 47. The Court stated it followed the accepted rule that 
"a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the 
plaintiff can prove no set of facts in support of his claim which would entitle him to relief." 355 U.S. at 
45-46 (footnote omitted). Further, the Court reasoned the FRCP only required a "short and plain 
statement of the claim' that will give the defendant fair notice of what the plaintiffs claim is and the 
grounds upon which it rests." 355 U.S. at 47 (footnote omitted). Following the "simple guide" of FRCP 
Rule 8(f) that "all pleadings shall be so construed as to do substantial justice," the Court concluded the 
FRCP rejected the approach that "pleading is a game of skill in which one misstep by counsel may be 
decisive to the outcome and accept the principle that the purpose of pleading is to facilitate a proper 
decision on the merits." 355 U.S. at 48 (citation omitted). 

The Court abrogated Gibson in Twombly, however, holding that a "plausibility" standard governed 
pleadings of a complaint alleging an antitrust conspiracy. Twombly, 550 U.S. at 555-57. In this context, 
the Court stated the pleading must contain "enough facts to state a claim to relief that is plausible on its 
face." 550 U.S. at 570. Further, the Court stated it is not sufficient for the pleading to contain mere 
"labels and conclusions [or] a formulaic recitation of the elements of a cause of action." 550 U.S. at 555. 
To survive a motion for dismissal, the "[flactual  allegations must be enough to raise a right to relief 
above the speculative level." Id. 

Justice Stevens, joined by Justice Ginsburg, dissented in Twombly. See 550 U.S. at 570-97. Pointing 
out that the plausibility standard was an evidentiary standard, Stevens stated that the plausibility 
standard contradicted what the FRCP intended to codify. See 550 U.S. at 580. He explained: "Under 
the relaxed pleadings standards of the Federal Rules, the idea was not to keep litigants out of court but 
rather to keep them in. The merits of a claim would be sorted out during a flexible pretrial process and, 
as appropriate, through the crucible of trial." 550 U.S. at 575. Stevens noted that twenty-six States and 
the District of Columbia utilized the Gibson Court's language of "whether it appears 'beyond doubt that 
no set of facts' in support of the claim would entitle the plaintiff to relief." 550 U.S. at 578 (footnote 

omitted). 

Two years after Twombly, the Supreme Court clarified the plausibility standard in Ashcroft yjqbal, 556 
U.S. 662 (2009).. The Court held that the Twombly plausibility standard was not limited to complaints in 
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the antitrust conspiracy context, but instead, was applicable to "all civil actions and proceedings in the 
United States district courts." Iqb.1,_556  U.S.at 678-80,..684 (quoting FRCP Rule 1). The Court 
explained the two principles in Twombly underlying the plausibility standard: first, "the tenet that a court 
must accept as true all of the allegations contained in a complaint is inapplicable to legal conclusions," 
and second, "only a complaint that states a plausible claim for relief survives a motion to dismiss." Lq.i, 
556 U.S. at 678-79 (citing Twombly, 550 U.S. at 555-56). The Court explained that "[d]etermining 
whether a complaint states a plausible claim for relief will. . . be a context-specific task that requires the 
reviewing court to draw on its judicial experience and common sense." Id. (citation omitted). Further, the 
Court stated that if "the well-pleaded facts do not permit a court to infer more than the mere possibility 
of misconduct, the complaint has alleged - but it has not 'shown' -'that the pleader is entitled to 
relief." Id. (quoting FRCP Rule 8(a)(2)) (brackets omitted). 

Although "[tihe advent of plausibility pleading in Twombly and lqbal was motivated in significant part by 
a desire. . . to deter allegedly abusive practices.. . and to contain costs," when compared to the 
"notice pleading" standard, the "plausibility" pleading standard is restrictive as it results in decreased 
access to the courts for citizens. Arthur R. Miller, From Conley to Twombly to lqbal: A Double Play on 
the Federal Rules of Civil Procedure, 60 Duke L.J. 1, 21 & n.67 (2010) ("[T]he perception among many 
practicing attorneys and commentators is that the grant rate [for motions to dismiss] has increased, 
particularly in civil rights cases, employment discrimination, private enforcement matters, class actions, 
and proceedings brought pro Se. Some initial empirical evidence supports these impressions."). 

Indeed, when the FRCP was promulgated in 1938; "(t]he rulemakers believed in citizen access to the 
courts and in the resolution of disputes on their merits," and therefore had "established a relatively 
plainly worded, non-technical procedural system." Arthur R. Miller, Are the Federal Courthouse Doors 
Closing? What's Happened to the Federal Rules of Civil Procedure?, 43 Tex. Tech. L. Rev. 587, 587-88 
(2011) (footnotes omitted); see also Twombly, 550 U.S. at 573 (Stevens,..,L, dissenting). ("Rule 8(a)(2) of 
the Federal Rules requires that a complaint contain 'a short and plain statement of the claim showing 
that the pleader is entitled to relief.' The Rule did not come about by happenstance, and its language is 
not inadvertent. (In contrast to hypertechnical English pleading rules, the Rule intended to set forth] a 
pleading standard that was easy for the common litigant to understand and sufficed to put the 
defendant on notice as to the nature of the claim against him and the relief sought." (emphasis added)). 
Just like Hawaii's "notice pleading" standard, "[t]he [Federal] Rules had a notice pleading regime that 
abjured factual detail and verboseness." See Miller, 43 Tex. Tech. L. Rev, at 588 (citing Gibson,.  355 . 
U.S. 41). 

The "plausibility" pleading standard, i.e., "fact pleading by another name," however, has effectively 
"tak[en] federal civil practice back toward code and common law procedure and their heavy emphasis 
on detailed pleadings and frequent resolution by a demurrer to the complaint or code motion to 
dismiss." Miller, 60 Duke L.J. at 21. indeed, Twombly suggests "parity between the level of scrutiny 
applied to claims at the Rule 12(b)(6) and Rule 56 stages - with the only distinction being that between 
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alleged facts and evidenced facts. , , ." A. Benjamin Spencer, Plausibility Pleading, 49 B.C. L. Rev. 431, 
487 (2008); see also lwonibiy, 550 U.S. at 586 (Stevens.J., dissenting). ("Everything today's majority 
says would therefore make perfect sense if it were ruling on a Rule 56 motion for summary judgment 
and the evidence included nothing more than the Court has described. But it should go without saying. 

that a heightened production burden at the summary judgment stage does not translate into a 
heightened pleading burden at the complaint stage."). This "approach [is] wholly out of line with the 
original liberal vision of the rules and would ultimately saddle plaintiffs in disfavored actions like antitrust 
and civil rights claims with burdens they will have difficulty meeting." Spencer, 49 B.C. L. Rev, at 488 
(footnotes omitted). Furthermore, "[s]ince lqbal, what constitutes ample facts, and whether those facts 
appear plausible, are matters left to the presiding judge's discretion - whereas one judge may 
subjectively regard a claim as fanciful or implausible, another may permit a similar claim to proceed." 
Ramzi Kassem, Implausible Realities: lqbal's Entrenchment of Majority Group Skepticism Towards 
Discrimination Claims, 114 Penn St. L. Rev. 1443, 1465 (2010). 

For all of these reasons, the lCA's adoption of the Paysek "plausibility" standard is contrary to our well-
established historical tradition of liberal notice pleading and undermines citizen access to the courts and 
to justice. Instead of deeming the factual allegations as true as we have consistently held to govern 
HRCP Rule 12(b)(6) motions to dismiss, the standard in Paysek results in factual weighing by the trial 
court, resulting in inconsistent application. 

For approximately seventy years, we have upheld our liberal notice pleading standard. See, e.g., 
Kawakami v. Kahala Hotel Investors, LLC, 142 Hawai'i 507, 518, 421 P.3d 1277, 1288 (2018) ("Under 
our rules, a complaint is good if it contains a short and plain statement of the claim showing that the 
pleader is entitled to relief." (quoting Ya.p  v. Wah Yen Ki Tuk TseaNin Hue of Honolulu, 43 Haw. 37,.  39 . 
(Haw. Tern 1958).); Laeroc Waikiki ParksideJiCv. K.S.K. (Oahu) Ltd.  115 Ha ai'LZ0t166R3d 961 
(2007). (citing tare Genesys_Data Techs.jn95}Iawai'i at Al. 18 P.3d at 903; Ajt,63 Flaw. at 220-21, 
626 P.2d at 181)); J11,_53 Haw at221,A91R2d at 545; Midkiff v. Castle & Cooke, , 45 Haw. 409, 
413-16, 368 P.2d 887, 890-92 (1962. Courts should "not depart from the doctrine of stare decisis 
without some compelling justification." State v. Garcia, 96 Hawaii 200,206,29P.3d 919, 925(20Q1 
(quoting Hilton v. South Carolina Pub. RyComrnn, 502 U.S. 197,202(199fl) (emphasis in original). 
Not once have we questioned, or found ambiguous, our standards for HRCP Rule 8(a) and a motion to 
dismiss. If a complaint meets the requirements of HRCP Rule 8(a), dismissal pursuant to HRCP Rule 
12(b)(6) is appropriate where "the allegations of the complaint itself clearly demonstrate that plaintiff 
does not have a claim," TouchetteviGanal, 82 Hawai'i 922P2d 347,-35'  (1996,, and in 
weighing the allegations of the complaint as against a motion to dismiss, the court "will not accept 
conclusory allegations concerning the legal effect of the events the plaintiff has [alleged]." 5B Charles 
Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 1357, at pp. 548-53 (3d ed. 2004). 

Although Twombly and lqbal are persuasive in interpreting and applying HRCP Rule 8, we are not 
bound by the Supreme Court's interpretation of an analogous federal rule. See, e.g., Kawamata Farms, 
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Inc. v. United Agri Products, 86 Hawai'i 214,251-52, 948 R2d 1055, 109293 (1997). ("[N]otwithstanding 
their persuasiveness, interpretations of the FRCP by federal courts are by no means conclusive with 
respect to our interpretation of any rule within the HRCP."); Roxas v. Marcos, 89 Hawai'i 91,j1L9 
P.2d 1209 j231 (19981 (noting that although HRCP Rule 25 was "nearly identical to its federal 
counterpart," the rules "are not coextensive, and the federal court's interpretation of the federal rule is 
not binding on Hawaii's interpretation of its own rule"). See also Hawai'i Const. art. VI, § 7 ("The 
supreme court shall have power to promulgate rules and regulations in all civil and criminal cases for all 
courts relating to process, practice, procedure and appeals, which shall have the force and effect of 
law."). We find no reason to depart from our established precedent in evaluating an HRCP Rule 12(b)(6) 
motion to dismiss. Accordingly, we reject the ICA's standard in Paysek and clarify that our well-
established notice pleading standard governs in Hawai'i. 

Having reaffirmed our traditional notice pleading standard, we now turn to the issue of whether the ICA 
erred in affirming the circuit court's dismissal of three counts of Homeowner's counterclaim. 

B. Wrongful Foreclosure Claim 

In the following analysis, we first address whether the ICA erred in concluding there must first be a 
foreclosure before a wrongful foreclosure claim can be brought. We then apply the traditional notice 
pleading standard to determine whether the circuit court erred in dismissing Homeowner's wrongful 
foreclosure claim. 

Although we have not previously squarely addressed whether a wrongful foreclosure counterclaim may 
be brought in a judicial foreclosure case when no foreclosure or sale of the property has yet occurred, 
upon careful review, we hold that such a wrongful foreclosure claim exists in Hawai'i. We base our 
conclusion on our past consideration of potential circumstances in which a wrongful foreclosure claim 
may exist in non-judicial foreclosures. See Hungate,_139 Hawai'i at 407, 391 P.2d at 14 (holding there 
was no need to create a cause of action against a foreclosing mortgagee's attorney under former H RS 
§ 667-5 concerning non-judicial foreclosures as 'The mortgagor can protect its interest through filing a 
claim against the mortgagee for wrongful foreclosure"); Santiag2,137 Hawai'i at 157-58, 366 P. 3d at 
632-33 (holding the mortgagee's non-judicial foreclosure of the mortgagors' property after the 
mortgagors cured their default was wrongful); Mount v. Ao. 139 Hawai'i 167.J. 384 P.3d 1268, 
1281 (2016)(concluding the mortgagee's non-judicial foreclosure violated former HRS § 667-5(c)(1) 
and was, therefore, wrongful). We see no reason why a different standard should exist for judicial 
foreclosures. 

In Reyes-Toledo I, we recognized and discussed the problems associated with modem mortgage 
securitization practices. See yes-Toledo 1, 139 Hawai'i at 369 & n.14, 390 P.3d at 1256 & n.14. We 
noted that "[t]he requirement that a foreclosing plaintiff prove its entitlement to enforce the note at the 
commencement of the proceedings 'provides strong and necessary incentives to help ensure that a 
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note holder will not proceed with a foreclosure action before confirming that it has a right to do so." Id. 
(citations omitted). "Basic requirements of Hawaii's Uniform Commercial Code and our law on standing 
should not be modified, especially in light of the widespread problems created by the securitization of 
mortgages, because a requirement that seems to be merely technical in nature may serve an essential 
purpose." Id. "[T]he possession requirement, which applies unless a specific statutory exception exists, 
protects the maker of an instrument from multiple enforcements of the same instrument." Id. (citing 
Hanalei, ARC Inc. v. Porter, 7 HawApp304,...Q. 760 P.2cL676, 679 (1988)). Accordingly, a 
foreclosing plaintiff must prove "the existence of an agreement, the terms of the agreement, a default by 
the mortgagor under the terms of the agreement, and giving of the cancellation notice," as well as prove 
entitlement to enforce the defaulted upon note. B.yes-ToledoI. 139Hawaftat 367-68, 390 P.3d at 
Lt25455. 

It follows that if a foreclosing plaintiff does not prove the aforementioned elements and commences a 
foreclosure action, the mortgagor should be able to challenge the lawsuit without having to await a 
foreclosure decree. Indeed, other jurisdictions have held that a party may not foreclose without having 
the legal power to do so.112 See, e.g., Bamonuevo v. Chase Bank, N.A.. 885 F. Sup F. 2d 964,..Z4 
.(N.D. Cal. 2012). (holding the mortgagors stated a claim of wrongful foreclosure against the bank, 
trustee under a deed of trust, and others by alleging the defendants were not current beneficiaries 
under the deed of trust); 100 Lakeside Trail Trust v. Bank of America. N.A.. 804 S.E.2d 719,725 
p_p. 2017). (noting that under Georgia law, "an attempted wrongful foreclosure claim exists when, in the 

course of a foreclosure action that was not completed, a defendant makes a knowing and intentional 
publication of untrue and derogatory information concerning the debtors financial condition, and 
damages were sustained as a direct result of the publication" (citation and brackets omitted)); Fields v. 
MillsaD&Sjne P.C., 295 S.W3d 567, 571 (Mo. Ct. AD . 2009). (stating "[a] tort action for damages for 
wrongful foreclosure lies against a mortgagee only when the mortgagee had no right to foreclose at the 
time foreclosure proceedings were commenced," but "[i]f the right to foreclose existed, no tort cause of 
action for wrongful foreclosure can be maintained" (citation omitted)); Greaorakos v. Wells Fargo Nat'l 
Ass'n, 647 S.E.2d 289.292_(  Ga.  Ap.  2007j (stating that in Georgia, "a plaintiff asserting a claim of 
wrongful foreclosure must establish a legal duty owed to it by the foreclosing party, a breach of that 
duty, a causal connection between the breach of that duty and the injury it sustained, and damages" 
(citation and brackets omitted)); McKniht FamiIy, L.L.P. v. Adept..MgmL,  310 P.3d 555. 559 (Nev. 2013). 
(stating a wrongful foreclosure claim challenges the authority behind the foreclosure, not the foreclosure 
act itself). Thus, we hold that a mortgagor may bring a wrongful foreclosure claim before a foreclosure 
decree is entered. 

Therefore, to assert a wrongful foreclosure claim, the foreclosing plaintiff must have failed to establish 
its standing as required by Reyes-Toledo I and the mortgagor must have suffered an "injury in fact" and 
damages as a result. As explained above, a mortgagor need not wait for a foreclosure decree to assert 
a wrongful foreclosure claim. If a party with no authority or standing files a foreclosure action, no 
foreclosure decree would result, yet the mortgagor would have spent time and incurred expenses to 
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defend against such a lawsuit. Allowing a mortgagor to bring a wrongful foreclosure counterclaim 
without awaiting an actual foreclosure benefits judicial economy and efficiency, as a foreclosure 
defendant should not have to institute a separate legal action after the pending foreclosure case is 
decided Accordingly, a mortgagor should be able to assert a counterdaim for wrongful foreclosure 
based on the underlying facts of the pending foreclosure case. However, we emphasize this does not 
mean a mortgagor must assert the wrongful foreclosure claim as a compulsory counterclaim. 

Here, it remains an issue of fact whether Bank of America attempted to foreclose on Homeowner's 
Property without standing to do so. See Eyes-Toledo  I. 139 Hawai'i at 371, 390 P.3d at 1258 ("A 
foreclosing plaintiff's burden to prove entitlement to enforce the note overlaps with the requirements of 
standing in foreclosure actions as '[s]tanding is concerned with whether the parties have the right to 
bring suit." (citation omitted)). As a result of defending against Bank of America's lawsuit, Homeowner 
alleged she incurred costs and expenses. Thus, the ICA erred when it concluded Homeowner did not 
yet have a claim for wrongful foreclosure against Bank of America. 

We next address whether Homeowner's wrongful foreclosure count was properly dismissed by the 
circuit court, which the ICA affirmed applying the incorrect "plausibility" pleading standard. By 
incorporating the defenses in her Answer into her wrongful foreclosure count, Homeowner asserted 
Bank of America was not the real party-in-interest, owner, holder, or holder in due course of the Note 
and Mortgage. She also asserted there was "no valid negotiation for value of [her] promissory note to 
[Bank of America]." She argued that, therefore, "[Bank of Arnerica]'s conduct in commencing this case 
was willful, malicious, without just cause," and she was entitled to "general, special, and punitive 
damages in an amount to vest this Court with jurisdiction." 

Taking Homeowner's allegations as true, as we must in evaluating a Rule 12(b)(6) motion to dismiss, 
the wrongful foreclosure count within her counterclaim satisfies HRCP Rule 8(a) and our traditional 
notice pleading standard. There is an issue of fact regarding whether Bank of America had standing 
prior to commencing the lawsuit, and Homeowner has provided notice through her allegations that, if 
not, Homeowner has been injured, establishing a claim for damages. Thus, Homeowner's wrongful 
foreclosure count should not have been dismissed. 

C. Declaratory Judgment Claim 

Homeowner's declaratory judgment count, which incorporated by reference the allegations set forth in 
her wrongful foreclosure count, asserted she was entitled to declaratory relief under HRS § 632-1. On 
remand, it appears the ICA based its analysis on the Paysek standard, and seemed to assume as true 
the assertions with respect to the parties and assignment documents contained in Bank of America's 
Complaint, as opposed to the Counterclaim filed by Homeowner. Additionally, the ICA focused solely on 
issues regarding MERS raised in Bain, and disregarded Homeowner's remaining assertions in her 
declaratory judgment count of her counterclaim. 

S 
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As Homeowner argues, the declaratory judgment count also asserted: (1) Bank of America was not the 
owner and holder of the Mortgage and Note; (2) Bank of America was not entitled to foreclose on the 
Mortgage and Note; (3) MERS was not the mortgagee on the Mortgage but rather was a "sham and 
fraud" and MERS "acted only as a strawman"; (4) the court should decide who is the mortgagee on the 
Mortgage and the Note; and (5) Homeowner can recover costs and attorney's fees pursuant to HRS § 607-14. Applying HRCP Rule 8(a)'s notice pleading standard, Homeowners declaratory judgment count 
provided sufficient notice of her claim and should not have been dismissed pursuant to HRCP Rule 
12(b)(6). Taking the allegations asserted by Homeowner as true, it does not appear beyond doubt that 
Homeowner could not prove a set of facts entitling her to relief. Thus, the ICA erred in affirming the 
circuit court's dismissal of the declaratory judgment count within Homeowner's counterclaim. 

D. Quiet Title Claim 

Homeowner also incorporated by reference the allegations in her wrongful foreclosure count into her 
quiet title count. Stating she was the owner of the Property, she sought to quiet title to the Property 
against Bank of America's adverse claim, asserting Bank of America was not the mortgagee. Accepting 
Homeowners allegations as true, she has satisfied HRCP Rule 8(a)'s pleading requirements by 
asserting that she has a substantial interest in the Property, and that her interest in the Property is 
greater than Bank of America's. See KaupuIehu Land LLC v. Heirs & Assigns of Pahukula, 136 Hawai'i 
123, 137, 358 P.3d 692, 706 (2015) ("While it is not necessary for the plaintiff to have perfect title to 
establish a prima fade case, he must at least prove that he has a substantial interest in the property 
and that his title is superior to that of the defendants." (quoting Maui Land & Pineapple Co., 76 Hawai'i 
at 408, 879 P.2d at 513)). If Bank of America is indeed not the mortgagee, Homeowners quiet title 
count states a claim upon which relief can be granted. Thus, we conclude the ICA erred in affirming the 
circuit court's dismissal of the quiet title count within her counterclaim. 

V. Conclusion 

For the foregoing reasons, the ICA erred in affirming the circuit court's dismissal of the remaining three 
counts of Homeowner's counterclaim because the assertions satisfied our traditional notice pleading 
standard. Accordingly, we vacate the ICA's Judgment on Remand. We also vacate the circuit court's 
Order Dismissing Counterclaim and Order Denying Motion for Reconsideration to the extent it denied 
reconsideration of the Order Dismissing Counterclaim,E1 l and we remand to the circuit court for further 
proceedings consistent with this opinion. 

[1.] The Honorable Bert I. Ayabe presided. 

[2] Bank of America did not apply for certiorari with respect to the ICA's reinstatement of the unfair and deceptive trade acts and 
practices count, so that issue is not before us. 
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[] Pursuant to HRCP Rule 8(a), a "pleading" "sets forth a claim for relief, whether an original claim, counterclaim, cross-claim, or 
third-party claim[.]" 

[4.] See Reyes-Toledo I for further details not relevant to the issues on certiorari. 

[] The UDAP count was reinstated by the ICA and is not before us on certiorari. 

[] The circuit court subsequently granted Bank of America's motion for summary judgment through its December 9, 2014 "Findings 
of Fact, Conclusions of Law, Order Granting Plaintiff's Motion for Summary Judgment Against All Parties and Interlocutory Decree of 
Foreclosure Filed April 4, 2014" ("Foreclosure Decree"), and entered a separate foreclosure judgment. In the first appeal, 
Homeowner appealed this judgment. In a summary disposition order, the ICA affirmed. As noted, on certiorari in Reyes-Toledo I, we 
held: (1) genuine issues of material fact existed as to whether Bank of America was entitled to enforce the Note at the time it 
commenced the foreclosure proceedings, precluding summary judgment as to Bank of America's standing to institute the 
proceedings; (2) the assignment of the Mortgage was insufficient to establish Bank of America's standing to institute foreclosure 
proceedings; and (3) the foreclosure judgment was a final appealable judgment, and thus the ICA had appellate jurisdiction over the 
Order Dismissing Counterclaim. We vacated the lCA's April 13, 2016 Judgment on Appeal and the Foreclosure Decree to the extent 
it granted summary judgment in favor of Bank of America. We also remanded the case to the ICAto determine whether the circuit 
court erred in dismissing Homeowner's counterclaim. 

ZJ We cited to Paysek in Hirnoate v. Rosen. 139 Hawai'i 394.,41, 391 R3d 1..j2017) and Kealoha v. Machado. 131 Hawai'i 62. 
74 315 P.3d_213 22512Q1L not with respect to the "plausibility" pleading standard, but with respect to the proposition that "in 
weighing the allegations of [a pleading] as against a motion to dismiss, the court is not required to accept conclusory allegations on 
the legal effect of the events alleged." Paysek cited to Marsiand v. Pang, 5 Haw. Ago. 463,...4Z4,. 701 P.2d 175j (j.9), for that 
proposition, which, in turn, cited to 5 Charles Alan Wright & Arthur R. Miller, Federal Practice & Procedure: Civil § 1357(1969). This 
legal proposition is not at issue in this case. 

[] See Hawai'i Rules of Civil Procedure (adopted & promulgated by the Supreme Court of the Territory of Hawai'i, Dec. 7, 1953) 
(eff. June 14, 1954). 

[] HRCP Rule 9(c), titled "Conditions precedent," reads: "In pleading the performance or occurrence of conditions precedent, it is 
sufficient to aver generally that all conditions have been performed or have occurred. A denial of performance or occurrence shall be 
made specifically and with particularity." 

[1Q] HRCP Rule 9(g), titled "Special Damage," reads: 'When items of special damage are claimed, they shall be specifically stated." 

[11] By order, the court may alter the limits 

in these rules on the number of depositions and interrogatories or the length of depositions under Rule 30. By order, the court may 
also limit the number of requests under Rule 36. The frequency or extent of use of the discovery methods otherwise permitted under 
these rules shall be limited by the court if it determines that: (i) the discovery sought is unreasonably cumulative or duplicative, or is 
obtainable from some other source that is more convenient, less burdensome, or less expensive; (ii) the party seeking discovery 
has had ample opportunity by discovery in the action to obtain the information sought; or (iii) the burden or expense of the proposed 
discovery outweighs its likely benefit, taking into account the needs of the case, the amount in controversy, limitations on the parties' 
resources, the importance of the issues at stake in the litigation, and the importance of the proposed discovery in resolving the 
issues. The court may act upon its own initiative after reasonable notice or pursuant to a motion under Rule 26(c). 

HRCP Rule 26(b)(2). 

[i2] Generally, if a foreclosure is conducted negligently or in bad faith to the detriment of the mortgagor, the mortgagor may assert a 
claim of wrongful foreclosure by establishing the following elements: (1) a legal duty owed to the mortgagor by the foreclosing party; 
(2) a breach of that duty: (3) a causal connection between the breach of that duty and the injury sustained; and (4) damages. See 
James Buchwalter et al., 59 C.J.S. Mortgages § 650(2009). However, an action for damages against the mortgagee "lies.., only 
when the mortgagee had no right to foreclose at the time foreclosure proceedings were commenced." Id. (footnote omitted). 

[ia] In light of Reyes-Toledo I setting aside the grant of summary judgment of foreclosure in favor of Bank of America, our holding to 
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reinstate the remaining three counts of Homeowners counterclaim, and the lCAs decision to reinstate the UDAP count, which was 
not challenged by Bank of America, we need not address the remaining issue in Homeowners Application regarding the circuit 
courts refusal "to allow [Homeowner] to use her home as the supersedeas bond." 

Save trees - read court opinions online on Google Scholar. 

https://sthoIargoogIecom/schoIarcase?case=1783212O7613O..of4-AeP 021 9th Cir. Case No. 16-16791 +v~xeyes+toIedo&h=en&as_sdt=2OO6&asy3o=2018 10/28/18, 9:55 AM 
Page 21 of 21 



PATSY N. SAKUMAEteCtr0fliCallY Filed 
1232 Makaloa streteWediate Court of Appeals 
Honolulu, HI 9c$P-16-0000627 
September 17, 201MEP-2018 

04:03 PM 

Appellate Clerk 
Office of the Chief Clerk of 

the Supreme Court of Hawaii 
417 South King Street°  Ali,iolani Hale 
Honolulu, HI 96813-2943 

Re: CAAP 16-0000627 
Assn. Of Condo.H0me0wflerS of Tropics At Waikele V. 

Patsy N. Sakuma 
Dear Appellate Clerk: 

Enclosed please find a copy of Haw.Rev.Statute Sec. 
667-51 (2016). 

Pursuant to Haw.Rev. Statute Sec. 667-.51s 2003 legis-
lative history, the Hawaii IntermediateC.OUrt of Appeals 
is not barred from having appellate jurisdiction to 
consider a post-judgment motion for fraud on the court 

or void judgment under Haw. R. Civ. Proc. 60(b) and 
(b)(4), even under Beneficial Hawaii, Inc. v. casey, 

98 Haw. 159, 45 P.3d 359, 2002 Haw. LEXIS 219 (2002). 
Pursuant to Haw.R. App. P. 28(j)Appellant-Defendant 
Patsy N. Sakuma submits the above HRS Sec. 667-51's 
legislative history to pages 4-5 (no waiver and AOCH's 
lack of standing) claims in her reply brief to AOCH's 
answering brief) of Docket 77and Appellee-Defendant 
First Hawaiian Bank's answering brief Docket 81, pages5-
7 (no res judicata) and fraud on the court) claims. 

Very truly yours, 

Patsy N. Sakuma 
Appellant Pro Se 

Apj. 000022 



Page 2 
Appellate Clerk 
Office of the Chief Clerk of 
the Supreme Court of Hawaii 

417 South King Street, Ali'iolani Hale 
Honolulu, HI 96813-2943 
CAAP 16-0000627 

End. HRS Sec.667-51(4pgs..) 

cc: R.Laree McGuire, Esq. lmcguire@HawaiiLegal.com  
Linda E. Ichiyama, Esq. lichiyama@llawaiiLegal.com  
Christian P. Porter, Esq. cporter@HawaiiLegal.com  
Kapono F.H. Kiakona, Esq. kkiakona@HawaiiLegal.com  

PORTER MCGCJIRE KIAKONA & CHOW, LLP 
Attorneys for AOCH Tropics At Waikele, Plaint ff-Appellee 

Tracey L. Ohta,  Esq. tohta@wik.com  
Jonathan W.Y. Lai, Esq. jlai@wik.com  
Ashley R. Masuoka, Esq. amasuoka@wik.com  

WATANABE 1MG, LLP. 

Attorneys for Defendant-Appellee First Hawaiian Bank 

Mr. James S. Kometani, Commissioner 
1259 So. Beretania Street, Suite 5 
Honolulu, HI 96814 

Waikele Community Association 
do Hawaiian Properties 
1165 Bethel St., 2nd Fl. 
Honolulu, HI 96813 

Apc. OOOO2 



4 - 

APPX 118 
Page I 

•® 
LexisNexis' 

I of I DOCUMENT 

Michies TM Hawaii Revised Statutes Annotated 
Copyright 02016 Matthew Sender & Company, Inc. 

a member of the LexisNexis Group. 
All rights reserved. 

This document is current through the 2016 Regular and Special Sessions. Subject to changes by Revisor pursuant to 
HRS 23G-15. *** 

Division 4. Courts and Judicial Proceedings 
Title 36 Civil Remedies and Defenses and Special Proceedings 

Chapter 667 Foreclosures 
Part M. [Other Provisions] 
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HRS 667-51 (2016) 

1*itppeals. 

(a) Without limiting the class of orders not specified in section 641-1 from which appeals may also be taken, the 
following orders entered in a foreclosure case shall be final and appealable: 

A judgment entered on a decree of foreclosure, and if the judgment incorporates an order of sale or an 
adjudication of a mov-anrs right to a deficiency judgment, or both, then the order of sale or the adjudication of liability 
for the deficiency judgment also shall be deemed final and appealable; 

A judgment entered on an order confirming the sale of the foreclosed property, if the circuit court expressly 
finds that no just reason for delay exists, and certifies the judgment as final pursuant to rule 54(b) of the Hawaii rules of 
civil procedure; and 

A deficiency judgment; provided that no appeal from a deficiency judgment shall raise issues relating to the 
judgment debtors liability for the deficiency judgment (as opposed to the amount of the deficiency judgment), nor shall 
the appeal affect the finality of the transfer of title to the foreclosed property pursuant to the order confirming sale. 

(h) An appeal shall be taken in the manner and within the time provided by the rules of cowl. 

HISTORY: L 2003. c 89, § 2. 

NOTES: Editors note. 

2003 Haw. Sess. Laws, Act 89, § 1, sets out legislative findings with respect to appeals in foreclosure actions and 
concludes that "it is in the best interest of borrowers, lenders, and their attorneys to codify the practice of appealing 
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from orders in foreclosure actions in this jurisdiction? 

2003 Raw. Sess. Laws, Act 89, *3,  further provides: "Nothing in this Act is intended to or shall be construed to 
lünit appellate jurisdiction over matters properly brought before the appellate courts such as the supreme court's 
recognition of appellate jurisdiction over an  order denying a motion brought under rule 60(b) of the Hawaii rules of 
civil procedure, as explained in the Casey decision cited in section 1 (Beneficial Hmvuñ, Inc v. Casey 98 ifaw. 159,45 
P.3d 359, 2002 How. LUIS 219(2002)), or the doctrine that an appeal from a final judgment incorporates within its 
ambit all intertocuroi7 orders and rulings, leading to that final judgment." 

Effective date. 

This section became effective May 27, 2003. 

NOTES TO DECISIONS 

Judgment confirming foreclosure sales not final where deficiency judgments not entered. 

Orders and ajudguient confirming two foreclosine sales were not appealable as final, even though the trial court 
stated that the judgment was finalized in accordance with HRCP 54(b). because deficiency judgments had not yet been 
entered. City v. Abad, 106 How. 406,105 P.3d 1212, 2005 How. App. tEXTS 6 (How. Ci. App. 2005). app. 
dismissed, 2X)f'FIaw. App. LFJJS 793 (Raw. CL App. Dec. 28, 2009). 

Order denying motion for leave to sue receiver not appealable. 

In a foreclosure action, an order denying the former employees' motion for leave to sue the receiver did not fall 
within any of ft categories in Raw. R. Civ. P. 60(b), permitting a circuit court to set aside a final order, thereby 
tendering the-order appealable; because the former employees attempted to appeal the OiTlei prior to the entry of find 
judgment, their appeal was dismissed as premature. How. Ventures, LW v. Otuka. Inc., 114 flaw. 438 164 P.3d 696, 
2007 How. LEXIS .144 (Raw, 2007). 

Party lacked standing based on failure to intervene. 

In a foreclosure action, because the fomiec employees did not intervene pursuant to Raw, it Civ. P. 24, they lacked 
standing to appeal an order denying their motion for leave to sue the receiver because they were not a party to the 
action; therefore, their cross-appeal was dismissed. flaw. Venturer, LW v. Otak.a, Inc., 114 llaw. 438,164 P.3d 696, 
2007 How. LEXIS 144 (flaw. 2007). 

Stay pending appeal properly denied. 

Circuit court did not err in denying a mortgagee's motion for a stay of-proceedings pending appeal because in its 
motion, the mortgagee argued that since the foreclosure judgment was on appeal, a stay had to be entered;  in other 
words, because the morgagee requested a stay upon appeal, thus, Raw. R. Civ. P. 62(d), not Rule 62(h), was the 
applicable provision, and the mortgagee did not post a supersedeas bond. Bank of N.Y. Mellon v R. Onaga, inc., 138 
Haw 52, 375 P.3d 1290, 2016 Raw. App. tEllS 285 (How. Ci App. 2016). 

Judgment of foreclosure deemed final for appeal purposes. 

Plain language of Raw. R. Civ. P. 62(h) Only permits a stay of a flaw, it Civ. P. 54(b) judgment until subsequent 
judgments are entered; in other words, to permit the circuit court tole other claims or issues involving other 
parties, however, a judgment of foreclosure is deemed final for appeal purposes notwithstanding that issues such as the 
confirmation of sale remain outstanding. Bank of N.Y. Mellon v. R. Onago, Inc., 138 How. 52, 375 P.3d 1290, 2016 
Haw. App. LEXIS 285 (Flaw. Ci. App. 2016). 
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Appeal from decree of foreclosure not timely. 

Appeal from a decree of foreclosure, which was flied more than 30 days after a bankruptcy court's grant of relief 
from automatic stay, was dismissed as untimely. The order of relief was not void, even though it was entered in a wife's 
action, and also applied to the debtofs husband, if and when he filed for bankruptcy, because nothing showed that the 
husband was not properly before the bankruptcy court in the wife's proceeding or that he lacked notice and an 
opportunity to be beard. City Bank v Abo4 106 Haw 406.105 P.341212, 2005 Flaw. App. LEXYS 6 (Thai. a App. 
2005). app. dismissed, 2009 FLaw App. LEXIS 793 (Haw. CL App Dec. 28, 2009). 

Lack of appellate jurisdiction. 

Appeal of an order of dismissal in a foreclosure action was dismissed for lack of appellate jurisdiction where the 
dismissal order did not belong to any of the categories of judgments that were appealable under HRS 6667-51(a); the 
trial court had not entered a foreclosure decree, a judgment confirming the sale of the foreclosed pruperty, or a 
deficiency judgment Yowig v. Ellis; 2007 Raw. App. LEXIS 435 Maw- Ct. App. July 9, 2007). 

NOTES TO UNPUBLISHED DECISIONS 

Order Not Appealable. 

Unpublished decision. Because the circuit court's order granting the motion for instructions did not finally 
detconiue and, thus, end the proceedings for the We of the foreclosed property, the order was not appealable Wells 
Fargo Bank, N.A. v. Krakauer, 137 Haw 206,366 P.3d 1085.20)6 flaw. App. LEX1S 38 (Haw. C:. App. 2016). 

Appeal timely. 

Unpublished decision: Mortgagors timely invoked appellate jurisdiction to review the Haw. R. Civ. P. 
44(b)-certified judgment on the order confirming the sale of the foreclosed property because they filed their notice of 
appeal within thirty days after entry of the order, as required for a timely appeal. King m'. Elkayam, 2016 How. App. 
LEXS 328 (Haw. Ct. App. July 13,2016), app. dismissed, 2016 Flaw. App. LEXFS 468 (Raw. Ct. App. Oct 28, 2016). 

Appeal of the judgment was authorized. 

Unpublished decision: Appeal of the judgment was authorized by the statute, and the issue of the trustees liability 
for a deficiency judgment was ripe for the court's review because the circuit court's judgment was entered on a decree of 
foreclosure and the judgment both incorporated an order of sale and adjudicated the mortgagee's right to a deficiency 
judgment. Drake v. Gaspar. 2013 How. App. f.EXIS 637(1kw. Ct App. ov. 12.2013). 

Judgment final and appealable. 

Unpublished decision: Circuit court's judgment on the order continuing sale and corresponding judgment were 
final and appealable because the circuit court certified the judgment. Bosshard v. Three Stooges, LLC, 134 That'. 539, 
345 P.3d 205.2015 Him,. App. LEXIS 153 (How Ci. App. 2015), cert. denied, 2015 flow. LEXYS 168 (Raw. July 22. 
2015). 

Appeal from decree of foreclosure not timely. 

Unpublished decision. Court tacked jurisdiction to hear an appeal from a decree of foreclosure because the appeal 
was untimely; although the March 27, 2015 notice of appeal designated the February 23, 2015 post-judgment order 
denying an amended motion for reconsideration as the appealed order, the appealable judgment was actually the lamiary 
5, 2015 judgment on the decree of foreclosure, and the 30-day time period expired at the end of the day on Wednesday. 
March 25, 2015. Bank of N.Y Mellon i. Lopez. 2015 flaw. App. LEXJS 235 (Raw. Ct. App. May 19, 2015), cert. 
dismissed, 2015 Raw. LEXJS 226 (Hay. Sept. 15, 2015), cert. dismissed, 2015 Raw. LE.XJS 241 (Raw. Sept. 30, 2015). 
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