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UNITED STATES COURT OF APPEALS APR 23 2018
MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT U'S. COURT OF APPEALS
UNITED STATES OF AMERICA, No. 17-50216
Plaintiff-Appellee, D.C. No. 3:17-cr-00240-LAB
V.
MEMORANDUM*
ALEJANDRO PARRA-RAMOS,
Defendant-Appellant.

Appeal from the United States District Court
for the Southern District of California
Larry A. Burns, District Judge, Presiding
Submitted April 19, 2018™
Before: THOMAS, Chief Judge, and TROTT and SILVERMAN, Circuit Judges.
Alejandro Parra-Ramos appeals from the district court’s judgment and
challenges the 24-month sentence imposed following his guilty-plea conviction for

being a removed alien found in the United States, in violation of 8§ U.S.C. § 1326.

We have jurisdiction under 28 U.S.C. § 1291, and we affirm.

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

" The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).
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Parra-Ramos argues for the first time on appeal that the prosecutor breached
the terms of the parties’ plea agreement by stating that he would “take the fifth” in
response to the district court’s request that he explain the reasoning behind the
agreed-upon recommendation of a two-month sentence and by stating that there
“[was]n’t any rationality” to the recommendation in light of the 84-month sentence
recommended by the government in another illegal reentry case the same day. The
government argues that Parra-Ramos waived this claim. We decline to decide
whether Parra-Ramos waived his breach claim because, even if merely forfeited,
he cannot establish plain error.! See United States v. Whitney, 673 F.3d 965, 970
(9th Cir. 2012). Even if the government breached the plea agreement by implicitly
disclaiming the agreed-upon recommendation, the breach did not affect Parra-
Ramos’s substantial rights. See United States v. Gonzalez-Aguilar, 718 F.3d 1185,
1187 (9th Cir. 2013). At sentencing, the district court focused on Parra-Ramos’s
five prior convictions for immigration offenses and his failure to be deterred by
previous sentences. Even defense counsel recognized at sentencing that, in light of
Parra-Ramos’s history, the court would be “disinclined” to follow the parties’

recommendation. Under these circumstances, there is no reasonable probability

"' We do not approve of “taking the fifth” when asked by a judge about the
reasoning behind a plea agreement and then saying it had “no rationality.” We
expect more serious responses by officers of the court, especially when the issue is
the length of a defendant’s sentence.

2 17-50216

3

(2 of 8)



(3 of 8)
Case: 17-50216, 04/23/2018, 1D: 10846159, DktEntry: 22-1, Page 3 of 3

that the alleged breach affected the court’s sentencing determination. See id. at
1188-89.

AFFIRMED.
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§ 3553. Imposition of a sentence, 18 USCA § 3553

United States Code Annotated
Title 18. Crimes and Criminal Procedure (Refs & Annos)
Part II. Criminal Procedure
Chapter 227. Sentences (Refs & Annos)
Subchapter A. General Provisions (Refs & Annos)

18 U.S.C.A. § 3553
§ 3553. Imposition of a sentence

Effective: May 27, 2010
Currentness

(a) Factors to be considered in imposing a sentence.--The court shall impose a sentence sufficient, but not greater than
necessary, to comply with the purposes set forth in paragraph (2) of this subsection. The court, in determining the
particular sentence to be imposed, shall consider--

(1) the nature and circumstances of the offense and the history and characteristics of the defendant;
(2) the need for the sentence imposed--

(A) to reflect the seriousness of the offense, to promote respect for the law, and to provide just punishment for the
offense;

(B) to afford adequate deterrence to criminal conduct;
(O) to protect the public from further crimes of the defendant; and

(D) to provide the defendant with needed educational or vocational training, medical care, or other correctional
treatment in the most effective manner;

(3) the kinds of sentences available;
(4) the kinds of sentence and the sentencing range established for--

(A) the applicable category of offense committed by the applicable category of defendant as set forth in the
guidelines--

(i) issued by the Sentencing Commission pursuant to section 994(a)(1) of title 28, United States Code, subject to
any amendments made to such guidelines by act of Congress (regardless of whether such amendments have yet
to be incorporated by the Sentencing Commission into amendments issued under section 994(p) of title 28); and
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(ii) that, except as provided in section 3742(g), are in effect on the date the defendant is sentenced; or

(B) in the case of a violation of probation or supervised release, the applicable guidelines or policy statements
issued by the Sentencing Commission pursuant to section 994(a)(3) of title 28, United States Code, taking into
account any amendments made to such guidelines or policy statements by act of Congress (regardless of whether
such amendments have yet to be incorporated by the Sentencing Commission into amendments issued under section
994(p) of title 28);

(5) any pertinent policy statement--

(A) issued by the Sentencing Commission pursuant to section 994(a)(2) of title 28, United States Code, subject to
any amendments made to such policy statement by act of Congress (regardless of whether such amendments have
yet to be incorporated by the Sentencing Commission into amendments issued under section 994(p) of title 28); and

(B) that, except as provided in section 3742(g), is in effect on the date the defendant is sentenced. !

(6) the need to avoid unwarranted sentence disparities among defendants with similar records who have been found
guilty of similar conduct; and

(7) the need to provide restitution to any victims of the offense.
(b) Application of guidelines in imposing a sentence.--

(1) In general.--Except as provided in paragraph (2), the court shall impose a sentence of the kind, and within the
range, referred to in subsection (a)(4) unless the court finds that there exists an aggravating or mitigating circumstance
of a kind, or to a degree, not adequately taken into consideration by the Sentencing Commission in formulating the
guidelines that should result in a sentence different from that described. In determining whether a circumstance was
adequately taken into consideration, the court shall consider only the sentencing guidelines, policy statements, and
official commentary of the Sentencing Commission. In the absence of an applicable sentencing guideline, the court
shall impose an appropriate sentence, having due regard for the purposes set forth in subsection (a)(2). In the absence
of an applicable sentencing guideline in the case of an offense other than a petty offense, the court shall also have due
regard for the relationship of the sentence imposed to sentences prescribed by guidelines applicable to similar offenses
and offenders, and to the applicable policy statements of the Sentencing Commission.

(2) Child crimes and sexual offenses.--

(A) 2 Sentencing.--In sentencing a defendant convicted of an offense under section 1201 involving a minor victim,
an offense under section 1591, or an offense under chapter 71, 109A, 110, or 117, the court shall impose a sentence
of the kind, and within the range, referred to in subsection (a)(4) unless--
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(i) the court finds that there exists an aggravating circumstance of a kind, or to a degree, not adequately taken
into consideration by the Sentencing Commission in formulating the guidelines that should result in a sentence
greater than that described;

(ii) the court finds that there exists a mitigating circumstance of a kind or to a degree, that--

(I) has been affirmatively and specifically identified as a permissible ground of downward departure in the
sentencing guidelines or policy statements issued under section 994(a) of title 28, taking account of any
amendments to such sentencing guidelines or policy statements by Congress;

(IT) has not been taken into consideration by the Sentencing Commission in formulating the guidelines; and
(IIT) should result in a sentence different from that described; or

(iii) the court finds, on motion of the Government, that the defendant has provided substantial assistance in the
investigation or prosecution of another person who has committed an offense and that this assistance established
a mitigating circumstance of a kind, or to a degree, not adequately taken into consideration by the Sentencing
Commission in formulating the guidelines that should result in a sentence lower than that described.

In determining whether a circumstance was adequately taken into consideration, the court shall consider only the
sentencing guidelines, policy statements, and official commentary of the Sentencing Commission, together with any
amendments thereto by act of Congress. In the absence of an applicable sentencing guideline, the court shall impose an
appropriate sentence, having due regard for the purposes set forth in subsection (a)(2). In the absence of an applicable
sentencing guideline in the case of an offense other than a petty offense, the court shall also have due regard for the
relationship of the sentence imposed to sentences prescribed by guidelines applicable to similar offenses and offenders,
and to the applicable policy statements of the Sentencing Commission, together with any amendments to such guidelines
or policy statements by act of Congress.

(c) Statement of reasons for imposing a sentence.--The court, at the time of sentencing, shall state in open court the reasons
for its imposition of the particular sentence, and, if the sentence--

(1) is of the kind, and within the range, described in subsection (a)(4) and that range exceeds 24 months, the reason
for imposing a sentence at a particular point within the range; or

(2) is not of the kind, or is outside the range, described in subsection (a)(4), the specific reason for the imposition of
a sentence different from that described, which reasons must also be stated with specificity in a statement of reasons
form issued under section 994(w)(1)(B) of title 28, except to the extent that the court relies upon statements received in
camera in accordance with Federal Rule of Criminal Procedure 32. In the event that the court relies upon statements
received in camera in accordance with Federal Rule of Criminal Procedure 32 the court shall state that such statements
were so received and that it relied upon the content of such statements.

If the court does not order restitution, or orders only partial restitution, the court shall include in the statement the reason
therefor. The court shall provide a transcription or other appropriate public record of the court's statement of reasons,
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together with the order of judgment and commitment, to the Probation System and to the Sentencing Commission,, 3

and, if the sentence includes a term of imprisonment, to the Bureau of Prisons.

(d) Presentence procedure for an order of notice.--Prior to imposing an order of notice pursuant to section 3555, the court
shall give notice to the defendant and the Government that it is considering imposing such an order. Upon motion of
the defendant or the Government, or on its own motion, the court shall--

(1) permit the defendant and the Government to submit affidavits and written memoranda addressing matters relevant
to the imposition of such an order;

(2) afford counsel an opportunity in open court to address orally the appropriateness of the imposition of such an
order; and

(3) include in its statement of reasons pursuant to subsection (c) specific reasons underlying its determinations
regarding the nature of such an order.

Upon motion of the defendant or the Government, or on its own motion, the court may in its discretion employ any
additional procedures that it concludes will not unduly complicate or prolong the sentencing process.

(e) Limited authority to impose a sentence below a statutory minimum.--Upon motion of the Government, the court
shall have the authority to impose a sentence below a level established by statute as a minimum sentence so as to
reflect a defendant's substantial assistance in the investigation or prosecution of another person who has committed an
offense. Such sentence shall be imposed in accordance with the guidelines and policy statements issued by the Sentencing
Commission pursuant to section 994 of title 28, United States Code.

(f) Limitation on applicability of statutory minimums in certain cases.--Notwithstanding any other provision of law, in the
case of an offense under section 401, 404, or 406 of the Controlled Substances Act (21 U.S.C. 841, 844, 846) or section
1010 or 1013 of the Controlled Substances Import and Export Act (21 U.S.C. 960, 963), the court shall impose a sentence
pursuant to guidelines promulgated by the United States Sentencing Commission under section 994 of title 28 without
regard to any statutory minimum sentence, if the court finds at sentencing, after the Government has been afforded the
opportunity to make a recommendation, that--

(1) the defendant does not have more than 1 criminal history point, as determined under the sentencing guidelines;

(2) the defendant did not use violence or credible threats of violence or possess a firearm or other dangerous weapon
(or induce another participant to do so) in connection with the offense;

(3) the offense did not result in death or serious bodily injury to any person;

(4) the defendant was not an organizer, leader, manager, or supervisor of others in the offense, as determined under
the sentencing guidelines and was not engaged in a continuing criminal enterprise, as defined in section 408 of the
Controlled Substances Act; and

10


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS3555&originatingDoc=N3CDB49306E7411DF93968CD7A317318B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS994&originatingDoc=N3CDB49306E7411DF93968CD7A317318B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=21USCAS841&originatingDoc=N3CDB49306E7411DF93968CD7A317318B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=21USCAS844&originatingDoc=N3CDB49306E7411DF93968CD7A317318B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=21USCAS846&originatingDoc=N3CDB49306E7411DF93968CD7A317318B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=21USCAS960&originatingDoc=N3CDB49306E7411DF93968CD7A317318B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=21USCAS963&originatingDoc=N3CDB49306E7411DF93968CD7A317318B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS994&originatingDoc=N3CDB49306E7411DF93968CD7A317318B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

§ 3553. Imposition of a sentence, 18 USCA § 3553

(5) not later than the time of the sentencing hearing, the defendant has truthfully provided to the Government all
information and evidence the defendant has concerning the offense or offenses that were part of the same course of
conduct or of a common scheme or plan, but the fact that the defendant has no relevant or useful other information
to provide or that the Government is already aware of the information shall not preclude a determination by the court
that the defendant has complied with this requirement.

CREDIT(S)

(Added Pub.L. 98-473, Title IL, § 212(a)(2), Oct. 12, 1984, 98 Stat. 1989; amended Pub.L. 99-570, Title I, § 1007(a),
Oct. 27, 1986, 100 Stat. 3207-7; Pub.L. 99-646, § 8(a), 9(a), 80(a), 81(a), Nov. 10, 1986, 100 Stat. 3593, 3619; Pub.L.
100-182, § 3, 16(a), 17, Dec. 7, 1987, 101 Stat. 1266, 1269, 1270; Pub.L. 100-690, Title VIL, § 7102, Nov. 18, 1988, 102
Stat. 4416; Pub.L. 103-322, Title VIIL, § 80001(a), Title XXVIIL, § 280001, Sept. 13, 1994, 108 Stat. 1985, 2095; Pub.L.
104-294, Title VI, § 601(b)(5), (6), (h), Oct. 11, 1996, 110 Stat. 3499, 3500; Pub.L. 107-273, Div. B, Title IV, § 4002(a)(8),
Nov. 2, 2002, 116 Stat. 1807; Pub.L. 108-21, Title IV, § 401(a), (c), ()(5), Apr. 30, 2003, 117 Stat. 667, 669, 673; Pub.L.
111-174, § 4, May 27, 2010, 124 Stat. 1216.)

Footnotes

1 So in original. The period probably should be a semicolon.

2 So in original. No subpar. (B) has been enacted.

3 So in original. The second comma probably should not appear.

18 U.S.C.A. § 3553, 18 USCA § 3553
Current through P.L. 115-196.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Illegal Reentry

The second part of the amendment is the product of the Commission’s multi-year study
of the illegal reentry guideline. In considering this amendment, the Commission was
informed by the Commission’s 2015 report, Illegal Reentry Offenses; its previous con-
sideration of the “categorical approach” in the context of the definition of “crimes of
violence”; and extensive public testimony and public comment, in particular from
judges from the southwest border districts where the majority of illegal reentry prose-
cutions occur.

The amendment responds to three primary concerns. First, the Commission has re-
ceived significant comment over several years from courts and stakeholders that the
“categorical approach” used to determine the particular level of enhancement under
the existing guideline is overly complex and resource-intensive and often leads to liti-
gation and uncertainty. The existing guideline’s single specific offense characteristic
provides for enhancements of between 4 levels and 16 levels, based on the nature of a
defendant’s most serious conviction that occurred before the defendant was “deported”
or “unlawfully remained in the United States.” Determining whether a predicate con-
viction qualifies for a particular level of enhancement requires application of the cate-
gorical approach to the penal statute underlying the prior conviction. See generally
United States v. Taylor, 495 U.S. 575 (1990) (establishing the categorical approach).
Instead of the categorical approach, the amendment adopts a much simpler sentence-
imposed model for determining the applicability of predicate convictions. The level of
the sentencing enhancement for a prior conviction generally will be determined by the
length of the sentence imposed for the prior offense, not by the type of offense for which
the defendant had been convicted. The definition of “sentence imposed” is the same
definition that appears in Chapter Four of the Guidelines Manual.

Second, comment received by the Commission and sentencing data indicated that the
existing 16- and 12-level enhancements for certain prior felonies committed before a
defendant’s deportation were overly severe. In fiscal year 2015, only 29.7 percent of
defendants who received the 16-level enhancement were sentenced within the applica-
ble sentencing guideline range, and only 32.4 percent of defendants who received the
12-level enhancement were sentenced within the applicable sentencing guideline
range.

Third, the Commission’s research identified a concern that the existing guideline did
not account for other types of criminal conduct committed by illegal reentry offenders.
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The Commission’s 2015 report found that 48.0 percent of illegal reentry offenders were
convicted of at least one offense (other than their instant illegal reentry conviction)
after their first deportations.

The amendment addresses these concerns by accounting for prior criminal conduct in
a broader and more proportionate manner. The amendment reduces somewhat the
level of enhancements for criminal conduct occurring before the defendant’s first order
of deportation and adds a new enhancement for criminal conduct occurring after the
defendant’s first order of deportation. It also responds to concerns that prior convic-
tions for illegal reentry offenses may not be adequately accounted for in the existing
guideline by adding an enhancement for prior illegal reentry and multiple prior illegal
entry convictions.

The manner in which the amendment responds to each of these concerns is discussed
in more detail below.

Accounting for Prior Illegal Reentry Offenses

The amendment provides at subsection (b)(1) a new tiered enhancement based on prior
convictions for illegal reentry offenses under 8 U.S.C. § 1253, § 1325(a), or § 1326. A
defendant who has one or more felony illegal reentry convictions will receive an in-
crease of 4 levels. “Illegal reentry offense” is defined in the commentary to include all
convictions under 8 U.S.C. §§ 1253 (failure to depart after an order of removal)
and 1326 (illegal reentry), as well as second or subsequent illegal entry convictions
under § 1325(a). A defendant who has two or more misdemeanor illegal entry convic-
tions under 8 U.S.C. § 1325(a) will receive an increase of 2 levels.

The Commission’s data indicates that the extent of a defendant’s history of illegal
reentry convictions is associated with the number of his or her prior deportations or
removals from the United States, with the average illegal reentry defendant having
been removed from the United States 3.2 times. Illegal Reentry Offenses, at 14. Over
one-third (38.1%) of the defendants were previously deported after an illegal entry or
reentry conviction. Id. at 15. The Commission determined that a defendant’s demon-
strated history of violating §§ 1325(a) and 1326 is appropriately accounted for in a
separate enhancement. Because defendants with second or successive § 1325(a) con-
victions (whether they were charged as felonies or misdemeanors) have entered ille-
gally more than once, the Commission determined that this conduct is appropriately
accounted for under this enhancement.

For a defendant with a conviction under § 1326, or a felony conviction under § 1325(a),
the 4-level enhancement in the new subsection (b)(1)(A) is identical in magnitude to
the enhancement the defendant would receive under the existing subsection (b)(1)(D).
The Commission concluded that an enhancement is also appropriate for defendants
previously convicted of two or more misdemeanor offenses under § 1325(a).

Accounting for Other Prior Convictions

Subsections (b)(2) and (b)(3) of the amended guideline account for convictions (other
than illegal entry or reentry convictions) primarily through a sentence-imposed ap-
proach, which is similar to how Chapter Four of the Guidelines Manual determines a
defendant’s criminal history score based on his or her prior convictions. The two sub-
sections are intended to divide the defendant’s criminal history into two time periods.
Subsection (b)(2) reflects the convictions, if any, that the defendant sustained before
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being ordered deported or removed from the United States for the first time. Subsec-
tion (b)(3) reflects the convictions, if any, that the defendant sustained after that event
(but only if the criminal conduct that resulted in the conviction took place after that
event).

The specific offense characteristics at subsections (b)(2) and (b)(3) each contain a par-
allel set of enhancements of:

. 10 levels for a prior felony conviction that received a sentence of imprison-
ment of five years or more;

o 8 levels for a prior felony conviction that received a sentence of two years or
more;

. 6 levels for a prior felony conviction that received a sentence exceeding one
year and one month;

o 4 levels for any other prior felony conviction

. 2 levels for three or more convictions for misdemeanors that are crimes of vio-

lence or drug trafficking offenses.

The (b)(2) and (b)(3) specific offense characteristics are to be calculated separately, but
within each specific offense characteristic, a defendant may receive only the single
greatest applicable increase.

The Commission determined that the new specific offense characteristics more appro-
priately provide for incremental punishment to reflect the varying levels of culpability
and risk of recidivism reflected in illegal reentry defendants’ prior convictions. The
(b)(2) specific offense characteristic reflects the same general rationale as the illegal
reentry statute’s increased statutory maximum penalties for offenders with certain
types of serious pre-deportation predicate offenses (in particular, “aggravated felonies”
and “felonies”). See 8 U.S.C. § 1326(b)(1) and (b)(2). The Commission’s data analysis of
offenders’ prior felony convictions showed that the more serious types of offenses, such
as drug-trafficking offenses, crimes of violence, and sex offenses, tended to receive sen-
tences of imprisonment of two years or more, while the less serious felony offenses,
such as felony theft or drug possession, tended to receive much shorter sentences. The
sentence-length benchmarks in (b)(2) are based on this data.

The (b)(3) specific offense characteristic focuses on post-reentry criminal conduct
which, if it occurred after a defendant’s most recent illegal reentry, would receive no
enhancement under the existing guideline. The Commission concluded that a defend-
ant who sustains criminal convictions occurring before and after the defendant’s first
order of deportation warrants separate sentencing enhancement.

The Commission concluded that the length of sentence imposed by a sentencing court
is a strong indicator of the court’s assessment of the seriousness of the predicate offense
at the time, and this approach is consistent with how criminal history is generally
scored in the Chapter Four of the Guidelines Manual. In amending the guideline, the
Commission also took into consideration public testimony and comment indicating that
tiered enhancements based on the length of the sentence imposed, rather than the
classification of a prior offense under the categorical approach, would greatly simplify
application of the guideline. With respect an offender’s prior felony convictions, the
amendment eliminates the use of the categorical approach, which has been criticized
as cumbersome and overly legalistic.
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The amendment retains the use of the categorical approach for predicate misdemeanor
convictions in the new subsections (b)(2)(E) and (b)(3)(E) in view of a congressional
directive requiring inclusion of an enhancement for certain types of misdemeanor of-
fenses. See Illegal Immigration and Immigrant Responsibility Act of 1996, Pub.
L. 104-208, § 344, 110 Stat. 3009.

The amendment also addresses another frequent criticism of the existing guideline —
that its use of a single predicate conviction sustained by a defendant before being de-
ported or removed from the United States to impose an enhancement of up to 16 levels
is often disproportionate to a defendant’s culpability or recidivism risk. The Commis-
sion’s data shows an unusually high rate of downward variances and departures from
the guideline for such defendants. For example, the Commission’s report found that
less than one-third of defendants who qualify for a 16-level enhancement have received
a within-range sentence, while 92.7 percent of defendants who currently qualify for no
enhancement receive a within-range sentence. Illegal Reentry Report, at 11.

The lengths of the terms of imprisonment triggering each level of enhancement were
set based on Commission data showing differing median sentence lengths for a variety
of predicate offense categories. For example, the Commission’s data indicated that sen-
tences for more serious predicate offenses, such as drug-trafficking and felony assault,
exceeded the two- and five-year benchmarks far more frequently than did sentences
for less serious felony offenses, such as drug possession and theft. With respect to drug-
trafficking offenses, the Commission found that 34.6 percent of such offenses received
sentences of between two and five years, and 17.0 percent of such offenses received
sentences of five years or more. With respect to felony assault offenses, the Commission
found that 42.1 percent of such offenses received sentences of between two and five
years, and 9.0 percent of such offenses received sentences of five years or more. With
respect to felony drug possession offenses, 67.7 percent of such offenses received sen-
tences of 13 months or less, while only 21.3 percent received sentences between two
years and five years and only 3.0 percent received sentences of five years or more. With
respect to felony theft offenses, 57.1 percent of such offenses received sentences of
13 months or less, while only 17.4 percent received sentences between two years and
five years and only 2.0 percent received sentences of five years or more.

The Commaission considered public comment suggesting that the term of imprisonment
a defendant actually served for a prior conviction was a superior means of assessing
the seriousness of the prior offense. The Commission determined that such an ap-
proach would be administratively impractical due to difficulties in obtaining accurate
documentation. The Commission determined that a sentence-imposed approach is con-
sistent with the Chapter Four criminal history rules, easily applied, and appropriately
calibrated to account for the seriousness of prior offenses.

Departure Provision

The amendment adds a new departure provision, at Application Note 5, applicable to
situations where “an enhancement in subsection (b)(2) or (b)(3) substantially under-
states or overstates the seriousness of the conduct underlying the prior offense.” This
departure accounts for three situations in which an enhancement based on the length
of a prior imposed sentence appears either inadequate or excessive in light of the de-
fendant’s underlying conduct. For example, if a prior serious conviction (e.g., murder)
is not accounted for because it is not within the time limits set forth in §4A1.2(e) and
did not receive criminal history points, an upward departure may be warranted. Con-
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versely, if the time actually served by the defendant for the prior offense was substan-
tially less than the length of the original sentence imposed, a downward departure may
be warranted.

Excluding Stale Convictions

For all three specific offense characteristics, the amendment considers prior convic-
tions only if the convictions receive criminal history points under the rules in Chapter
Four. Counting only convictions that receive criminal history points addresses con-
cerns that the existing guideline sometimes has provided for an unduly severe en-
hancement based on a single offense so old it did not receive criminal history points.
The Commission’s research has found that a defendant’s criminal history score is a
strong indicator of recidivism risk, and it is therefore appropriate to employ the crim-
inal history rules in this context. See U.S. Sent. Comm’n, Recidivism Among Federal
Offenders: A Comprehensive Overview (2016). The limitation to offenses receiving
criminal history points also promotes ease of application and uniformity throughout
the guidelines. See 28 U.S.C. § 994(c)(2) (directing the Commission to establish cate-
gories of offenses based on appropriate mitigating and aggravating factors); cf. USSG
§2K2.1, comment. (n.10) (imposing enhancements based on a defendant’s predicate
convictions only if they received criminal history points).

Application of the “Single Sentence Rule”

The amendment also contains an application note addressing the situation when a
defendant was simultaneously sentenced for an illegal reentry offense and another
federal felony offense. It clarifies that, in such a case, the illegal reentry offense counts
towards subsection (b)(1), while the other felony offense counts towards subsec-
tion (b)(3).

Because the amendment is intended to make a distinction between illegal reentry of-
fenses and other types of offenses, the Commission concluded that it was appropriate
to ensure that such convictions are separately accounted for under the applicable spe-
cific offense characteristics, even if they might otherwise constitute a “single sentence”
under §4A1.2(a)(2). For example, if the single sentence rule applied, a defendant who
was sentenced simultaneously for an illegal reentry and a federal felony drug-traffick-
ing offense might receive an enhancement of only 4 levels under subsection (b)(1), even
though, if the two sentences had been imposed separately, the drug offense would re-
sult in an additional enhancement of between 4 and 10 levels under subsection (b)(3).

Definition of “Crime of Violence”

The amendment continues to use the term “crime of violence,” although now solely in
reference to the 2-level enhancement for three or more misdemeanor convictions at
subsections (b)(2)(E) and (b)(3)(E). The amendment conforms the definition of “crime
of violence” in Application Note 2 to that adopted for use in the career offender guide-
line effective August 1, 2016. See Notice of Submission to Congress of Amendment to
the Sentencing Guidelines Effective August 1, 2016, 81 FR 4741 (Jan. 27, 2016). Uni-
formity and ease of application weigh in favor of using a consistent definition for the
same term throughout the Guidelines Manual.

Effective Date: The effective date of this amendment is November 1, 2016.
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