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_________________ 

OPINION 

_________________ 

SUTTON, Circuit Judge.  Khalil Abu Rayyan pleaded guilty to federal gun charges.  The 

Sentencing Guidelines recommended a sentence between 15 and 21 months.  The government 

asked for a sentence of 96 months on the ground (among others) that Rayyan at one point had 

planned to attack a local church.  After a three-day hearing, the district court imposed a sentence 

of 60 months, all explained in a 33-page opinion.  Although Rayyan’s challenge to that sentence 

raises not-inconsequential considerations—a substantial upward variance based in part on 

uncharged conduct and a defendant’s online viewing habits and online communications—Judge 

Steeh’s careful handling of this case does not exceed the discretion that sentencing law delegates 

to the district courts.  We affirm.   

I. 

Rayyan had an affinity for the Islamic State (sometimes known as ISIS or ISIL) and 

showed it by watching online content that glorified its exploits.  He watched one video entitled 

“Kill them wherever you find them” five times, and he called it “the best one yet.”  R. 107-2 at 

2–3.  He featured a photo depicting a jihad-inspired execution on his Twitter account.  And he 

requested links to videos depicting Islamic State fighters throwing prisoners from the tops of 

buildings.  Watching them “made [his] day.”  R. 107-1 at 3. 

Over time, his apparent sympathy for Islamic State propaganda ran the risk of inspiring 

real-world action.  On one occasion, Rayyan posted a photo online showing him brandishing a 

pistol in one hand while making a pro-Islamic State hand gesture with the other.   

The FBI noticed.  In May 2015, it began monitoring Rayyan’s activities.  In October of 

that year, they noticed that Rayyan had purchased a .22 caliber revolver at a sporting goods store.  

In doing so, he filled out a federal form declaring that he did not use illegal drugs.  Two days 

later, Detroit police officers pulled him over for speeding.  They found the revolver on the floor 

and marijuana hidden under the dash.  Rayyan did not have a concealed pistol license or a 

medical marijuana card.  The officers arrested him.  He admitted that he had smoked marijuana 
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regularly for years.  After the arrest, he bought a new cell phone and downloaded more Islamic 

State propaganda.   

Rayyan tried to buy another firearm a month later.  Again he declared he was not a 

habitual drug user when filling out the federal form.  This time, the store would not sell him the 

gun due to his previous arrest.  Unable to buy a gun, Rayyan and a friend went to a firing range, 

rented an AR-15 and an AK-47, and used them both at the range.  Rayyan posted a photo of 

himself online holding the AK-47 and making a pro-Islamic State hand gesture.  He captioned 

the photo “Sahwat hunting,” Arabic (and English) for hunting Iraqis unsympathetic to the 

Islamic State.  R. 88-4.  

 In December, a young woman from Cleveland contacted the FBI about some online 

conversations she had with Rayyan through his Twitter account, which included the photos and 

videos described above.  After she passed along the Twitter account to the FBI, the Bureau told 

her to cut off communications with Rayyan.  

Soon after, an undercover FBI employee posing as a 19-year-old woman who 

sympathized with the Islamic State messaged him.  Rayyan told the agent a number of disturbing 

things.  He claimed that he had “planned out” an attack on a large church near where he worked 

and described making preparations.  R. 107-3 at 3.  He thought the church would make a good 

target because “people are not allowed to carry guns in church,” and “it would make the news.”  

Id. at 6.  He never carried out his plan.  But he “regret[ted] not doing it.”  If he could not “do 

jihad [in] the midd[le] east,” he wanted to “do . . . jihad over here.”  Id. at 7.  He claimed he 

“would[’]ve killed every last one of them[.]  Especially the wom[e]n and children.”  Id. at 14.   

Later that month, he told the undercover agent that he wanted to murder one of the 

officers who arrested him.   

 The FBI arrested him in February of 2016.  A search of his phone revealed more pro-

Islamic State materials.  A grand jury indicted him for violating 18 U.S.C. § 922(a)(6), which 

prohibits making a false statement while purchasing a firearm, and § 922(g)(3), which prohibits a 

person who regularly uses an unlawful controlled substance from possessing a firearm.   
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Rayyan pleaded guilty.  The probation office calculated the guidelines range and 

recommended a 15 to 21 month sentence.  The government urged an upward variance to 96 

months.  The district court sentenced him to 60 months due to the risk he posed to the public, the 

need to deter others from engaging in similar conduct, and the severity of his crime.  Rayyan 

appealed, challenging the procedural and substantive reasonableness of his sentence.   

II. 

Procedural Reasonableness.  The first requirement of a legitimate criminal sentence is a 

process-driven one.  The court must properly calculate the guidelines range, treat that range as 

advisory, consider the sentencing factors in 18 U.S.C. § 3553(a), refrain from considering 

impermissible factors, select the sentence based on facts that are not clearly erroneous, and 

adequately explain why it chose the sentence.  See Gall v. United States, 552 U.S. 38, 51 (2007). 

We review a district court’s efforts to touch each of these bases for abuse of discretion, keeping 

in mind that factual findings will stand unless clearly erroneous and legal conclusions will stand 

unless our fresh review leads to a contrary conclusion.  United States v. Bolds, 511 F.3d 568, 579 

(6th Cir. 2007). 

No reversible error occurred.  The district court calculated the correct guidelines range. 

The court showed that it did not consider the range mandatory by varying upwards.  It discussed 

the sentencing factors found in 18 U.S.C. § 3553 with both parties at length and walked through 

each of them in its sentencing opinion.  And it did not use erroneous facts:  The evidence shows 

that Rayyan took an interest in a terrorist organization, lied to obtain a firearm, lied again while 

trying to buy another firearm, rented rifles for target practice while under investigation for 

firearms-related crimes, and discussed carrying out his own attacks with a woman he met online. 

The district court reasonably found that the comments Rayyan made were more than just 

youthful bluster meant to woo a like-minded woman; he did, after all, send similar messages to 

his brother describing the “perfect time” to carry out a martyrdom operation.  R. 88-5 at 2.  The 

top, middle, and bottom line is that Rayyan exhibited characteristics that the district court needed 

to take seriously:  an affinity for terrorism, a history of thinking through how he would conduct 

his own attacks, and a willingness to flout the law to obtain firearms.  Having found all three 

traits in the same person, the district court had a permissible basis for varying from the 
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recommended guidelines range and gave legitimate explanations for doing so:  to protect the 

public from Rayyan, to deter others from following his path, and to reflect how serious the 

conduct was.  This was a procedurally sound sentence. 

Rayyan resists this conclusion on several grounds.  He argues that the district court, in 

calculating his guidelines range, erred by refusing to grant him a one-point reduction under 

§ 3E1.1(b) for cooperation.  “[U]pon motion of the government,” § 3E1.1(b) permits the district 

court to grant a one-point reduction if the defendant spares the government from “preparing for 

trial” by “timely notifying” it of his intention to plead guilty.  U.S.S.G. § 3E1.1(b).  The 

government has control over whether to ask for the reduction because it occupies the “best 

position” from which to observe whether the defendant assisted in a way that preserves trial 

resources.  Id. §3E1.1 cmt. 6.  The guidelines commentary clarifies that “[t]he government 

should not withhold such a motion based on interests not identified in § 3E1.1, such as whether 

the defendant agrees to waive his or her right to appeal.”  Id. § 3E1.1(b) cmt. 6. 

The court did not abuse its discretion in permitting the government to withhold a 

recommendation that Rayyan receive a one-point reduction.  We trust that the government 

prepared for trial during the six months before Rayyan’s notification because it told the district 

court (and us) as much.  As proof, the government points to a detailed motion in limine that it 

filed to foreclose an entrapment defense at trial.  The government filed it the same day that 

Rayyan notified them that he intended to plead guilty.  All of this meant that prosecutors 

expended resources researching and drafting a motion that they would not have drafted had 

Rayyan notified them of his intent to plead guilty earlier.   

Rayyan counters that the government filed frivolous motions in order to show that it had 

prepared for trial.  But the government’s motion in limine was not remotely frivolous.  In his 

pleadings, Rayyan presented himself as a wayward youth whose incriminating statements “were 

prompted by the manipulation” of an undercover agent.  R. 51 at 2.  That sounds like a defendant 

who claims he lacked a predisposition to commit the crime and was induced to commit it by the 

government—the two elements of an entrapment defense.  See United States v. Khalil, 279 F.3d 

358, 364 (6th Cir. 2002). 
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Rayyan argues that the district court violated the Fifth and Sixth Amendment when it 

enhanced his sentence based on uncharged conduct.  But the Supreme Court has confirmed that 

sentencing courts may look to uncharged criminal conduct, indeed even acquitted conduct, to 

enhance a sentence within the statutorily authorized range.  See, e.g., Witte v. United States, 515 

U.S. 389, 399–400 (1995); cf. United States v. Watts, 519 U.S. 148, 156–57 (1997) (acquitted 

conduct).  We have done the same.  See, e.g., United States v. Alsante, 812 F.3d 544, 550 (6th 

Cir. 2016); cf. United States v. White, 551 F.3d 381, 382 (6th Cir. 2008) (en banc).  

 Rayyan maintains that the First Amendment protects his online viewing habits and online 

statements and that the district court had no right to base its upward variance on what he claims 

are nothing more than thought crimes.  But it’s an overstatement to say that he was sentenced 

based only on his thoughts.  A defendant may have a right to post more or less what he wants.  

But the government may hold defendants to account for what they say if that speech and related 

conduct reveals a criminal element, a motive, or a factor that aggravates a sentence.  See 

Wisconsin v. Mitchell, 508 U.S. 476, 486–490 (1993); Dawson v. Delaware, 503 U.S. 159, 166 

(1992).  The content found in Rayyan’s messages, phone, and social media profiles all directly 

related to the § 3553(a) analysis:  It shed light on what sort of danger Rayyan presented to the 

public, how severe his conduct was, and what kind of sentence would be needed to deter other 

individuals from heading down the same path.   

 Rayyan also claims that the district court should have given more weight to a mental 

health assessment that found that he did not have a psychological disorder that rendered him 

dangerous.  True enough, two psychologists, one hired by Rayyan and one hired by the 

government, concluded that Rayyan did not suffer from a mental illness that would predispose 

him towards violence.  But as the district court accurately pointed out, mentally healthy people 

may harbor evil intentions that they want to turn into action.  Based on the evidence before it, the 

district court did not err, clearly or otherwise, when it found that Rayyan presented a serious risk 

to the community. 

Rayyan argues that the district court should not “conflate” the occasions when he 

committed his firearms offenses with the occasions when he discussed the possibility of carrying 

out attacks.  Why not?  Taken together, the two pieces of evidence raised the stakes.  To decide 
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whether Rayyan posed a greater threat to the public than his firearms offenses might suggest in 

isolation, the district court considered the offenses in context.  That meant considering the 

evidence uncovered in the FBI’s investigation.  The investigation uncovered a pattern of conduct 

that began before the FBI grew suspicious of his online activity in May 2015 and ended with his 

arrest in February 2016.  The district court could not have understood the full import of Rayyan’s 

firearms felonies without looking at the entire pattern.  The court committed no error when it 

refused to segment this sad but stark saga into artificial chapters. 

Rayyan points to another defendant sentenced by another judge (Judge Tarnow) for 

similar conduct to argue that the court abused its discretion by imposing a higher sentence on 

Rayyan.  But § 3553(a)(6) concerns national disparities within a class of similar defendants, not 

disparities between one defendant and another.  United States v. Simmons, 501 F.3d 620, 623–24 

(6th Cir. 2007).  The district court was free to focus on the risks and circumstances of the 

defendant in front of him, not the one sentenced by another judge. 

Substantive Reasonableness.  A claim that a sentence is substantively unreasonable is a 

claim that a sentence is too long (if a defendant appeals) or too short (if the government appeals).  

The point is not that the district court failed to consider a factor or considered an inappropriate 

factor; that’s the job of procedural unreasonableness.  It’s a complaint that the court placed too 

much weight on some of the § 3553(a) factors and too little on others in sentencing the 

individual.  Needful to say, this is a matter of reasoned discretion, not math, and our highly 

deferential review of a district court’s sentencing decisions reflects as much.  Gall, 552 U.S. at 

51. 

Nothing of the sort—no abuse of discretion, that is—occurred.  Yes, this five-year 

sentence amounted to a significant upward variance from a modest guidelines range.  But 

Judge Steeh appreciated that reality and devoted three days of hearings, considerable briefing, 

and a 33-page opinion to the issue.  The point of the Booker line of cases is that district courts 

should not—in truth, may not—lash themselves to the guidelines range; they must independently 

apply the § 3553(a) factors to each defendant to determine an appropriate sentence.  It sometimes 

will happen that this independent inquiry will lead to a sentence below the guidelines, sometimes 

above them, and sometimes within them.  But it remains a constitutionally mandated 
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independent inquiry all the same, and we should be loath to override that required exercise of 

judgment lightly. 

In this instance, the court imposed a stiff, but reasonable through it all, five-year 

sentence.  It reasoned that a man who repeatedly broke federal law to obtain firearms, reveled 

online about the exploits of a terrorist group, and confided in others that he had planned to carry 

out violent attacks of his own presented a danger to the public.  The judge reasonably thought a 

substantial sentence would deter like-minded sympathizers from taking even the first steps 

toward transforming sympathy into action.  And the judge reasonably found that the crimes were 

severe enough to warrant an upward variance in light of the fact that Rayyan, undeterred by one 

firearm-related arrest, committed the same two crimes a month later.  The district court properly 

considered all of the factors, balanced them, and imposed a reasonable sentence.  We see no 

basis for second guessing that judgment.  

 For these reasons, we affirm the district court’s sentence. 
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UNITED STATES COURT OF APPEALS 

FOR THE SIXTH CIRCUIT 

No. 17-1447 

UNITED STATES OF AMERICA, 

Plaintiff - Appellee, 

v. 

KHALIL ABU RAYYAN, 

Defendant - Appellant. 

Before:  MERRITT and SUTTON, Circuit Judges; CLELAND, District Judge. 

JUDGMENT

On Appeal from the United States District Court 

for the Eastern District of Michigan at Detroit. 

THIS CAUSE was heard on the record from the district court and was argued by counsel. 

IN CONSIDERATION THEREOF, it is ORDERED that the sentence imposed by the district 

court is AFFIRMED. 

ENTERED BY ORDER OF THE COURT 

Deborah S. Hunt, Clerk 
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff,
CASE NO. 16-CR-20098

v. HON. GEORGE CARAM STEEH

KHALIL ABU-RAYYAN,

Defendant.
                                                           /

MEMORANDUM OPINION

Defendant Khalil Abu-Rayyan pled guilty to making a false statement

to acquire a firearm, 18 U.S.C. § 922(a)(6), and possession of a firearm by

a prohibited person, 18 U.S.C. § 922(g)(3).  On March 13, 2017 and

continued on March 27, 2017, due to a building closure because of

inclement weather, this court held a sentencing hearing which spanned

approximately four hours.  In reaching its sentencing decision, the court

has carefully considered the oral presentations of counsel for both sides at

the sentencing hearing, the videotaped statement by Abu-Rayyan, Abu-

Rayyan’s personal statement made at the sentencing hearing, the

sentencing memorandum filed by Abu-Rayyan and the government, the
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sentencing addendum filed by Abu-Rayyan, and the presentence

investigation report)(“PSR”). The court is also intimately familiar with the

facts of this case based on, among other things, the briefing and two expert

reports regarding Abu-Rayyan’s mental competence which have been filed

under seal,1 as well as Abu-Rayyan’s two motions for release on bond. 

This Memorandum Opinion is meant to expand on the court’s reasoning for

granting an upward variance as discussed at the sentencing hearing held

on April 6, 2017.  For the reasons set forth below, the court shall sentence

Abu-Rayyan to 60-months imprisonment.

A. Findings of Fact

1. When Abu-Rayyan was 12 years old, he was referred to

counseling because he told his teacher that he dreamed he had a gun and

shot everyone in the class.  (Dr. Tillbrook’s Report, Doc. 106-1 at PageID

997).

1Although filed under seal, counsel for both sides referred to the
reports in open court during oral argument.  First, Dr. Danuloff testified at
the first bond hearing and his opinions were discussed at length in open
court.  (Doc. 68).  Second, both parties discussed Dr. Tillbrook’s report at
the competency hearing and during the hearing on defendant’s renewed
motion for revocation of detention order.  (Doc. 92).  Finally, both sides
referred to those reports during the sentencing hearings.  (Doc. 109). 
Thus, the court finds it appropriate here to discuss those reports herein
without sealing this order.
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2. While in school, Abu-Rayyan engaged in assaultive behavior

requiring him to be suspended from school on three or four occasions for

fighting.  Id.  At the age of 19, he also was in a fight with his brother, which

resulted in the police being called and Abu-Rayyan being detained for 18

hours.  Id. at PageID 998.  

3. At the age of 17, Abu-Rayyan began using marijuana.  Between

the ages of 19 and 21, Abu-Rayyan admitted he was smoking 10 to 15

marijuana blunts per day, every day.  Id. at PageID 999.

4. Abu-Rayyan reports that his childhood was devoid of abuse

and his necessities of life were provided, but he was bullied by his peers. 

(PSR ¶ 44-45).

5.  At least as early as November, 2014, Abu-Rayyan retweeted,

liked, and commented on acts of terror and martyrdom on behalf of the

foreign terrorist organization Islamic State of Iraq and Levant (formerly al-

Qa’ida in Iraq) commonly referred to as “ISIL.”2 His conduct included

seeking out internet links to gruesome ISIS videos, posting them on his

Twitter accounts and posting positive comments after viewing the

executions and killings depicted in the ISIS videos.  (PSR ¶¶ 50-51).    

2The parties use the term ISIS throughout their papers and the court
adopts this terminology as well.
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6. The propaganda on his Twitter account included videos of a

Jordanian fighter pilot being burned alive, handcuffed people being

executed by being thrown from a high-rise building, the beheading of a

Christian in Egypt, and news of ISIS victories.  (PSR ¶ 51).

7. On January 22, 2015, Abu-Rayyan added to his “favorites” on

his Twitter account a photograph of a person about to have his throat slit

with a knife.  (Doc. 88, Ex. A).

8. On February 19, 2015, the FBI found a photograph uploaded

on Abu-Rayyan’s Twitter account showing him dressed in camouflage, with

two similarly dressed individuals, holding a semi-automatic hand gun in his

right hand, and making an ISIS symbol with his left index finger.  (Doc. 88,

Ex. B).

9. On October 5, 2015, Abu-Rayyan purchased a .22 caliber

revolver from a sporting goods store.  In response to a question on a form

required by the Bureau of Alcohol, Tobacco, and Firearms and Explosives

(“ATF”) whether he was an unlawful user of, or addicted to marijuana, 

Abu-Rayyan falsely stated that he was not.  (PSR ¶ 12).

10. On October 7, 2015, Detroit police pulled Abu-Rayyan over for

speeding.  They found the .22 caliber revolver in the car, along with four

-4-

Case 2:16-cr-20098-GCS-RSW   ECF No. 112   filed 04/06/17    PageID.1150    Page 4 of 33

A-13



bags of marijuana.  Abu-Rayyan admitted he did not have a concealed

pistol license.  Abu-Rayyan was arrested for carrying a concealed weapon

in an automobile and possession of marijuana. (PSR ¶ 13).

11. After his arrest, Abu-Rayyan replaced his cell phone and

downloaded more disturbing images, including the ISIL flag, people with

firearms with the ISIL flag, people who appeared to be burned alive.  His

wallpaper on his new phone was the picture of a man making an ISIS

symbol with his left hand and holding the severed head of a woman with

his right hand.  (PSR ¶ 53).

12. On November 15, 2015, Abu-Rayyan attempted to purchase

another firearm from a different sporting goods retailer.  Again, Abu-

Rayyan lied on the ATF form and denied that he was a marijuana user. 

Due to his pending criminal case, he was not allowed to purchase the

firearm.  (PSR ¶ 15).

13. Also, on November 15, 2015, Abu-Rayyan and another

individual, went to a local firing range, rented an AK-47 and an AR-15,

which they practiced shooting.  (PSR ¶ 15).

14. In late November, 2015, Abu-Rayyan tweeted photographs of

himself firing AK-47 and AR-15 type rifles.  He captioned one of the

-5-
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photographs “Sahwat hunting.”  According to investigators, “Sahwat” is a

term for Iraquis who oppose ISIS.  (PSR ¶ 54, Doc. 88, Ex. D).

15. Abu-Rayyan admits that at the time he practiced using an AK-

47 and AR-15, two military type rifles, he was viewing and downloading

ISIS propaganda.  (Doc. 104 at PageID 808, PSR ¶ 50).

16. On December 12, 2015, Abu-Rayyan sent his brother a

message that “This would be a perfect time to do a istighadi

[martyrdom/suicide] operation.”  (PSR ¶ 54, Doc. 88, Ex. E, Government’s

Sentencing Ex. 6).

17. In December, 2015, Abu-Rayyan began communicating with an

undercover FBI employee (“UCE”) on social media about ISIS.  (PSR ¶ 55,

Doc. 104, PageID 808).  He consistently expressed his support for ISIS

and his desire to commit a martyrdom operation.  (PSR ¶ 17).  He provided

detailed descriptions of his plans to behead people and skin them like

sheep.  (PSR ¶ 55).

18. By mid-December, 2015, Abu-Rayyan claims he fell in love with

the UCE(s) posing as Ghadda and that he believed he was engaged to be

married to her.  (Doc. 61 at PageID 374 and Ex. 2).
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19. During his conversations with the UCE, whom Abu-Rayyan

called “Jannah,” Abu-Rayyan stated his desire to shoot up a church near

his place of employment.  He stated he had an AK-47 with a 40-round

magazine and described the firearm as the type of machine gun ISIS

fighters carry.  He told the UCE that his father discovered the items he had

in his car to carry out the church shooting, including the AK-47, bullets, and

a mask.  He told the UCE that he practiced loading and unloading the gun,

and he was targeting the church because many people attend the church

and church members were barred from carrying firearms inside. 

Investigators located the church matching the description given by Abu-

Rayyan in his posts which could accommodate up to 6,000 people.  (PSR ¶

55).

20.  When the UCE asked Abu-Rayyan if he regretted not

committing the shooting at the church, he responded, “Honestly, I regret

not doing it. . . if I can’t do jihad at the middle (sic) wa. . . I would do jihad

over here.”  (Doc. 59 Attachment A at PageID 351.)

21. In January, 2016, Abu-Rayyan also told the UCE that he

wanted to conduct a martyrdom operation by killing the police officer who

arrested him while the officer was in the hospital.  (PSR ¶ 17).
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22. In January, 2016, Abu-Rayyan also told the UCE that he it was

his dream to behead someone, and that he is excited about shootings and

death.  (PSR ¶ 17).

23. On January 15, 2016, Abu-Rayyan pled guilty to the state

charge of possession of marijuana and was pending trial on the concealed

weapons charge.  The state case involves the same conduct involved in

this case.  On February 26, 2016, Abu-Rayyan was permitted to withdraw

his guilty plea for the charge of possession of marijuana to enter a plea of

guilty to the reduced charge of carrying a concealed weapon.  (PSR ¶ 37).

24. On January 18, 2016, Abu-Rayyan and the UCE had the

following conversation: “And even my Dad, he knows I support the dawlah

(state, a known reference to the Islamic State [ISIS]), you know.  He tells

me every day, you know, be careful, watch your posting.  Be careful who

you talk to.  You know, I told him numerous times that I wanted to make

Jihad.  I want to do an istishhadi (martyrdom/suicide) operation.  I told my

dad that.  And he doesn’t support it of course.  But tells me all the time – 

unintelligible – I have to listen to him first.”  (Government’s Sentencing Ex.

2).
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25. On January 25, 2016, the UCE known as “Jannah” told Abu-

Rayyan that she wanted to die for the sake of Allah because of “seeing my

sisters and brothers and young women die in Syria and Iraq like that.” 

(Doc. 51, Ex. C at PageID 282).  The UCE also told Abu-Rayyan that

“Jihad is my dream.”  (Doc. 51, Ex. C at PageID 289). 

26. In January, 2016, Abu-Rayyan told the UCE that Satan speaks

to him at night telling him to burn people alive, tie them up, and cut their

tongues.  (PSR ¶ 56).

27. On February 2, 2016, when Abu-Rayyan told the UCE that he

was thinking about hanging himself with a rope, the UCE told him it is

forbidden for a person to take his own life, but added that “Like I told you

before, you know, . . . when it’s for the sake of Allah, when it’s jihad, or

when it’s on our aquida [creed] or for a cause, that’s the only time Allah

Subhanahu wa-ta-ala allows it.  But not to put your life to waste, and just

hang yourself like you say you want to do.”  (Doc. 61, Ex. B).  In that same

conversation, Abu Rayyan tells the UCE that “I would not like to hurt

somebody else.”  Id.

28. On February 4, 2016, investigators executed search warrants

at Abu-Rayyan’s residence and place of employment and his cell phone
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and computer were seized.  Investigators did not find any weapons or

ammunition.  (PSR ¶ 19).

29. On February 4, 2016, a criminal complaint entered in this case

charging Abu-Rayyan with possession of a firearm by an unlawful user of a

controlled substance.  (Doc. 1).

30. On February 16, 2016, Abu-Rayyan was charged in a two-

count indictment for (1) making a false statement to acquire a firearm in

violation of 18 U.S.C. § 922(a)(6), and possession of a firearm by a

prohibited person in violation of 18 U.S.C. § 922(g)(3). (Doc. 23).

31. On March 16 and 24, 2016, Abu-Rayyan’s expert witness, Lyle

Danuloff, Ph.D., P.C., conducted clinical interviews of Abu-Rayyan in the

Wayne County Jail at defendant’s request.  (Doc. 106-2 at PageID 1016). 

On March 17, 2016, Dr. Danuloff interviewed Abu-Rayyan’s father and

step-mother with whom the defendant resides.  Id.  In conducting his

evaluation, he also reviewed a number of other materials, including

conversations between Abu-Rayyan and the UCE.  Id. at PageID 1016-17.

32. During Dr. Danuloff’s interview, Abu-Rayyan’s father made

false statements and denied that Abu-Rayyan had any trouble in school
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and falsely claimed that Abu-Rayyan graduated high school without any

suspensions or disciplinary actions against him.  Id. at PageID 1019.

33. On March 25, 2016, in a letter addressed to the court, Dr.

Danuloff opined that Abu-Rayyan was competent to assist in his own

defense.  (PSR ¶ 60, Doc. 48-2 at PageID 206).

34. On March 29, 2016, Dr. Danuloff issued his psychological

evaluation of Abu-Rayyan.  He concluded that Abu-Rayyan did not exhibit

any indications of severe psychological disorder or dysfunction.  (Doc. 106-

2 at PageID 1018).  Dr. Danuloff also found that Abu-Rayyan has

dependent personality disorder and cannibis dependence.  Id. at PageID

1021.

35. At the bond hearing held on April 18, 2016, Dr. Danuloff

testified.  (Doc. 68). Defendant proffered Dr. Danuloff’s opinion on both

Abu-Rayyan’s competency and the safety of the community upon his

release.  (Doc. 68 at PageID 490).  The court ruled that Dr. Danuloff was

not a board certified forensic psychologist and was not qualified to testify

on the issue of Abu-Rayyan’s potential risk of safety of the community if

released on bond.  (Doc. 68 at PageID 493).
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36. Dr. Danuloff found that defendant had “a deep sense of shame

and remorse for all of his actions and strongly denied the intentions that his

verbal behavior would indicate on the surface.”  (Doc. 106-2 at PageID

1018).    He further found that Abu-Rayyan was “psychologically fixated,

immature and lonely adolescent with compromised marijuana impacted

judgment.”  Id. at PageID 1020.

37. On March 14, 2016, Abu-Rayyan was sentenced to two years

of probation and 80 hours of community service on the state charges. 

(PSR ¶ 37).

38. On April 18, 2016, this court denied Abu-Rayyan’s motion to be

released on bond.  (Doc. 65).

39. On the same date, this court ordered Abu-Rayyan to undergo a

psychiatric examination for the purpose of determining competency

pursuant to 18 U.S.C. § 4241(b), which was conducted while Abu-Rayyan

was in the custody of Bureau of Prisons at the Federal Medical Center in

Devens, Massachusetts.  (Doc. 66 and 75).

40. Chad Tillbrook, Ph.D., a forensic psychologist, conducted the

court ordered evaluation.  (Doc. 106-1).  On July 11, 2016, Dr. Tillbrook

issued his evaluation and opined that Abu-Rayyan did “not reveal any
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thought or speech disorganization indicative of a psychotic disorder.”  Id. at

PageID 1003.  Dr. Tillbrook reported that “Abu-Rayyan drew parallels

between his interest in watching violent photos and videos produced by

terrorists and his interest in watching adult pornography; “nothing more

than curiosity and interest of something that is so different from [his] life.” 

Id.

41. Dr. Tillbrook diagnosed Abu-Rayyan with adjustment disorder,

mixed anxiety, depressed mood, and cannabis use disorder.  Id. at PageID

1004-05.  He found Abu-Rayyan competent to stand trial.  Id. at PageID

1006.

42. Dr. Tillbrook also found that Abu-Rayyan “is not presenting with

acute psychiatric symptoms and is not a substantial risk of causing bodily

harm to others or serious damage of property to another due to mental

illness, inpatient mental health treatment is not indicated at this time.”  Id. at

PageID 1005.

43. On August 2, 2016, the court held a competency hearing and

the parties agreed that based upon Dr. Tillbrook’s report, Abu-Rayyan was

competent to stand trial.  (Doc. 87).
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44. On August 30, 2016, the court heard oral argument on Abu-

Rayyan’s renewed motion to be released on bond and denied the motion.

45. On September 13, 2016, Abu-Rayyan pled guilty to the charges

of false statement to acquire a firearm and unlawful possession of a

firearm.   

B. Discussion

The statutory maximum for each count of the Indictment is 10-years. 

18 U.S.C. § 924(a)(2).  Probation has calculated a guideline range of 15-21

months.  Abu-Rayyan argues for a sentence of 15-months.  The

government seeks a sentence of 96-months.  Although sentencing begins

with the guidelines calculation, the court is required to consider the

appropriateness of a guidelines sentence and whether a variance is

warranted.  See Gall v. United States, 552 U.S. 38, 49-50 (2007); United

States v. Booker, 543 U.S. 220 (2005).  For the reasons set forth below,

the court shall impose a sentence of 60-months.

The court must impose a sentence that is sufficient to achieve the

statutory purposes of punishment, which includes most importantly here, 

protecting the public from further crimes of the defendant and affording

deterrence to criminal conduct, but the sentence imposed must not be
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greater than necessary to achieve those ends.  18 U.S.C. § 3553(a).  A

district court has broad discretion in sentencing and there is “no limitation”

on “the information concerning the background, character, and conduct” of

the defendant that the court may consider.  18 U.S.C. § 3661.  In

determining the appropriate sentence here, the court accepts the

government’s position than an above-guidelines sentence is necessary to

protect the public and to deter future criminal conduct.  The court

addresses each of the four § 3553(a) factors below.

1. An Above-Guidelines Sentence is Necessary to Protect the
Public

Section 3553(a)(2)(C) requires the court to impose a sentence which

is “sufficient, but not greater than necessary . . . to protect the public from

further crimes of the defendant.”  Given Abu-Rayyan’s prior conduct, dating

back to at least November, 2014, in which he expressed his support of

ISIS, his fascination with murder, beheadings, and savage terrorist attacks,

the court determines that a significant sentence is warranted here.  In

addition to his stated support of jihadist activities, Abu-Rayyan made

specific statements to the UCE that he planned to kill the police officer who

arrested him while he was in the hospital, and that he would “shoot up” a

large church near his place of employment.  He also e-mailed his brother

-15-

Case 2:16-cr-20098-GCS-RSW   ECF No. 112   filed 04/06/17    PageID.1161    Page 15 of 33

A-24



that “[T]his would be a perfect time to do a istighadi [martyrdom/suicide]

operation.”  After he was arrested and tried but failed to buy another gun

illegally, he went to a shooting range, fired off an AK-47 and AR-54, and

then posted pictures of himself holding the AK-47 and making an ISIS

gesture.

The court is persuaded by the government’s argument that Abu-

Rayyan cannot be released, at least not in the near future, without posing a

serious risk to the public.  If released, no one can ensure that Abu-Rayyan

will not buy a firearm or weapon and carry out an ISIS terrorist attack like

the ones he discussed with the UCE.  

Abu-Rayyan argues that when he viewed and expressed his support

of ISIS terrorist activities and stated his intention to commit his own ISIS

terrorist inspired attacks, these were merely the thoughts of an immature,

depressed, and marijuana dependent adolescent who has reformed his life

and his intentions after spending more than the last year in prison.  He

claims that his incarceration has allowed him to withdraw from drug abuse

and clarified his thought process.  Furthermore, Abu-Rayyan argues that

Dr. Danuloff and Dr. Tillbrook’s evaluations support his claim that he poses

no threat to the public.  
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The court cannot agree with that characterization.  First, as to Dr.

Danuloff,  the court previously found that he is not qualified to testify on the

issue of Abu-Rayyan’s potential risk of safety to the community because he

is a non-certified forensic psychiatrist, and for other reasons as well, as

stated on the record by the court at the bond hearing, (Doc. 68, PageID

493).  Second, as to Dr. Tillbrook, he did not find that Abu-Rayyan posed

no risk to the public, only that Abu-Rayyan did not have a psychological

disorder that would risk him causing harm to others or that would require

inpatient mental health treatment.  In other words, Abu-Rayyan could very

well harbor evil intentions and a desire to act on those ill motives, but those

intentions are not rooted in or caused by a psychological disorder.  

Dr. Tillbrook’s analysis that Abu-Rayyan does not suffer from “acute

psychiatric symptoms” is likely of little relief to the parishioners of the

church Abu-Rayyan stated he would like to “shoot up” or to the police

officer he planned to kill while the officer was in the hospital.  Not all

criminal conduct can be explained by psychiatric disorders.  In fact, when

criminals are deemed insane, they are not held responsible for their

criminal activity.  Here, the fact that Dr. Tillbrook found that Abu-Rayyan

was competent to stand trial and did not require inpatient mental health
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treatment, does not explain away his cell phone screen saver photograph

of an ISIS terrorist holding the severed head of a woman by her hair, or the

countless other ways he expressed his support of ISIS jihadist activities

over the past several years.

Blaming Abu-Rayyan’s obsession with ISIS activities on his

depression, as he has done in his sentencing memorandum and at oral

argument, does not alleviate the court’s concerns about the real risk he

poses to the community if he is released soon.  There may be some

correlation between an individual’s depression and that individual’s

willingness to participate in a martyrdom suicide mission.  But Abu-Rayyan

has not convinced this court that his incarceration has allowed him to

overcome his depression sufficiently that he no longer poses a threat to the

community.  It is certainly a good thing that Abu-Rayyan is no longer using

marijuana because he is incarcerated, but there are no guarantees that

Abu-Rayyan would not return to marijuana use upon his release, or that he

would no longer be depressed because of the time he has so far spent in

prison.  Also, although it is likely true that Abu-Rayyan’s habit of smoking

10-15 blunts of marijuana per day impacted his judgment, Abu-Rayyan has

not come forward with any medical information or explanation that would
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support his attempts to blame marijuana for sparking his affinity for ISIS

propaganda.

The court has carefully considered the video statement that Abu-

Rayyan submitted with his sentencing memorandum, as well as his

personal statement made at the sentencing hearing, in which he expressed

his deep remorse and shame over his criminal conduct, and gave

assurances that he never meant to hurt anyone and never would do so.  In

addition, the court has considered the many letters Abu-Rayyan sent to

family members while imprisoned to show his remorse and rehabilitation. 

The government points out that there were no letters to the court written by

any others on his behalf asking for leniency.

In his statement to the court, he stated that he purchased the gun

solely to protect himself when delivering pizzas in Detroit.  He further stated

that he accepted full responsibility for the reckless and foolish things he

said and viewed, but that he never meant any of the things he said,

apparently in regard to his support of ISIS and his intentions to participate

in terrorist inspired activities.  Abu-Rayyan expressed his profuse apologies

to his family and especially to his father, and lamented that he had let them

down and deviated from the true meaning of Islam, which he stated is a
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peaceful religion which has nothing to do with ISIS.  He expressed his view

that he had been raised in a good family and that his father is the epitome

of the American dream.

Abu-Rayyan’s statement at sentencing that he was raised by a good

family living the American dream, makes his choice to view and support

ISIS jihad propaganda while stating his intentions to shoot up a church and

kill a police officer, all the more disturbing.  Just as mental illness cannot

explain away his conduct, he cannot blame an abusive or neglected

childhood for his conduct either.  Abu-Rayyan’s statements that his

incarceration over the past year has allowed him to clear his mind and that

he has never posed and will never pose a threat to the public is self-

serving.  While this court certainly hopes that Abu-Rayyan’s statements of

remorse and rehabilitation are in fact true, they are too little and too late to

persuade the court that a guideline sentence is sufficient to protect the

public.  As the government points out in its sentencing memorandum, the

court should not give much weight to Abu-Rayyan’s eleventh-hour

assertions of remorse as any prisoner in his shoes would be willing to do

the same.  Also, even considering the letters he drafted to his family from

prison which he asserts show his genuine remorse, one of those letters
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hints at blaming the FBI UCE for his predicament, stating “this whole

situation was because I wanted to get married.”  (Doc. 104, Ex. A PageID

890).

Along these lines, the court considers Abu-Rayyan’s argument in his

sentencing memorandum and at the sentencing hearing that he was

essentially entrapped by the UCE to make incriminating statements he did

not really mean in order to impress the informant whom he believed was

ready to commit Jihad because her husband had been killed in Syria by

anti-ISIS forces, and that another family member was killed by Shiite (anti-

ISIS) forces in Iran.  (Doc. 104 at PageID 802, R. 61 and exhibits).  There

is a significant problem with this argument.  Abu-Rayyan began viewing

and expressing his support of ISIS terrorist activities at least one year

before the informant entered the picture.  Prior to contact with the UCE,

Abu-Rayyan attempted to buy the gun at issue here, went to the shooting

range and fired an AK-47, and then posted pictures of himself with the AK-

47 with the caption: “Sahwat hunting.”  Prior to contact with the UCE, Abu-

Rayyan sent his brother a text message including a beheading photograph

and announcing that “this would be a perfect time to do a istishadi

(martyrdom) operation.”  While it is true that Abu-Rayyan begged the UCE
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not to hurt herself, he also discussed with her his plan to shoot up a church

and assassinate a police officer.  As the government aptly points out, Abu-

Rayyan may claim he made the disturbing statements merely to “impress”

the UCE, but anyone who has been victimized by a terrorist attack would

find his ideas far from impressive.  

The court is also persuaded by the government’s argument that the

guideline range here does not reflect the threat that he poses to public

safety.  The guidelines range in this case is based solely on possessing

guns while addicted to marijuana.  (PSR ¶¶ 24-35).  

2. An Above-Guidelines Sentence Will Deter Others

A defendant’s sentence must “afford adequate deterrence to criminal

conduct.”  18 U.S.C. § 3553(a)(2)(B).  As the Sixth Circuit has observed, it

is a defendant’s sentence, as much as his conviction or negative publicity,

that provides deterrence.  United States v. Robinson, 669 F.3d 767, 777

(6th Cir. 2012).  Deterring those contemplating terrorist activities is

vindicated by imposing an above-guidelines sentence here.  While many

terrorists may be contemplating their own martyrdom operation, as Abu-

Rayyan was in this case, sending the public a message that even the first

steps to commit acts of terrorism carry serious consequences, may deter
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those planning such operations from doing so.  If Abu-Rayyan is sentenced

to the little over a year that he seeks, the court would be sending the

message that those who take the initial step toward planning a terrorist

attack will face only a slight jail time and then will be quickly released so

they can try again.  

Abu-Rayyan argues that the time he has spent in prison is sufficient

to deter him from participating in the conduct that has put him in the

predicament in which he now finds himself.  Whether or not Abu-Rayyan

has been sufficiently deterred from repeating his criminal activity, however,

is only one part of the equation.  The other part is whether others are

sufficiently deterred, the concept known as “general deterrence.”  United

States v. Musgrave, 761 F.3d 602, 609 (6th Cir. 2014) (citing United States

v. Camiscione, 591 F.3d 823, 834 (6th Cir. 2010)).  Given the conduct at

issue here, the court finds that a 15-month sentence simply is not sufficient

to deter others from engaging in similar criminal conduct.

3. The Seriousness of the Offense Warrants an Above-Guidelines
Sentence

Another factor that the court considers in determining an appropriate

sentence is the seriousness of the offense.  18 U.S.C. § 3553(a)(2)(A). 

Here, defendant pled guilty to making a false statement to acquire a firearm
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in violation of 18 U.S.C. §§ 922(a)(6), and possession of a firearm by a

prohibited person.  18 U.S.C. §§ 922(g)(3).  These violations were based

on Abu-Rayyan’s admitted use of marijuana and his lying about it on an

ATF form and his illegally possessing a gun while using marijuana.  Abu-

Rayyan blames his marijuana habit for making him depressed and

impeding his judgment.  In fact, he claims his addiction to marijuana, in

addition to his immaturity and depression, (Doc. 104 at PageID 810)

caused him to support ISIS terrorist activities and to discuss with the UCE

shooting up a church and killing the police officer who arrested him.  Under

the circumstances where Abu-Rayyan was using marijuana while buying

and possessing a firearm, while viewing and positively commenting on

gruesome ISIS terrorist such as beheadings, torture, and burning people

alive, his crime becomes much more serious than if he was just buying a

gun for personal protection, as he argued he was doing at sentencing. 

When the court considers all of the facts surrounding Abu-Rayyan’s

illegal purchase and possession of a gun while heavily using marijuana, his

crimes are a matter of significant seriousness.  The most compelling

aggravating factor in assessing the seriousness of his offense is that

shortly after Abu-Rayyan was arrested, he attempted to buy another
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firearm and went to a firing range, practiced using an AK-47, and then

posted pictures of himself holding the AK-47 with the label  “Sahwat

hunting.”  Given this conduct, his illegal possession of a firearm and his

false denial of his marijuana use to acquire a firearm, are serious offenses

which require a significant upward variance from a guideline sentence,

especially because these behaviors occurred while defendant was

engaged in the threatening conversations discussed above.

4. Need and Care and Education

Finally, Section 3553(a)(2)(D) instructs the court to consider providing

the defendant with needed educational or vocational training, medical care,

or other correctional treatment in the most effective manner.  The court is

mindful, however, as Abu-Rayyan points out, that imprisonment is “not an

appropriate means of promoting correction and rehabilitation.”  18 U.S.C. §

3582(A); Tapia v. United States, 564 U.S. 319, 321 (2011).  Both Dr.

Danuloff and Dr. Tillbrook recommended mental health counseling.  The

PSR noted that Abu-Rayyan has a significant substance abuse history for

which treatment may be beneficial.  (PSR ¶ 100).  The court may

recommend that Abu-Rayyan receive mental health and substance abuse
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treatment while incarcerated, and in this way improve the expectation that

defendant can be safely released into the community at a future date.

5. Plea Agreements of other Defendants Irrelevant

Abu-Rayyan seeks to rely on two Rule 11 Plea Agreements: one filed

in this district (Defendant’s Sentencing Exhibit B, United States v. Lanton,

16-20679 (Doc. 22)), the other an unfiled document which, until introduced

at the sentencing hearing in this case, was not a matter of public record.

(Defendant’s Sentencing Exhibit A, United States v. Gregerson, 16-20552). 

Abu-Rayyan argues these plea agreements support the imposition of a

guideline sentence here in order for him to be sentenced in parity with

those sentenced for similar crimes.  The government responds that this

court cannot rely on those Rule 11 Plea Agreements in determining an

appropriate sentence here as the court simply does not have enough facts

regarding those agreements before it.  As the government points out, those

plea agreements may be based on many factors, such as the

inadmissibility of evidence, the unavailability of witnesses, whether the

defendant was facing deportation, whether new case law impeded

prosecution, whether exculpatory evidence existed, and whether the

defendant was cooperating.  Based on the plethora of information that may
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have informed those plea agreements, for which the parties and the court

are not privy, those plea agreements are not relevant here and do not form

a basis for the court’s sentencing decision in this case.

After the sentencing hearing in this case, defense counsel filed an

addendum under seal.  (Doc. 111).  The court refers to that addendum

here without sealing this order as there is no reason why the matter should

not be a matter of public record.  In that addendum, defense counsel states

that the record in United States v. Gregerson, 16-20552, now indicates that

the plea agreement in that case pending before Judge Tarnow did not

involve cooperation by the defendant.  True or not, the plea agreement in

Gregerson has no bearing on the instant matter.  Gregerson is not a co-

defendant and is not charged with the same crimes.
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6. First Amendment Concerns

At oral argument, defendant argued that his conduct was protected

by the First Amendment, relying on United States v. Shehadeh, No. 1:10-

CR-1020 (ENV), 2013 WL 6049001 (E.D.N.Y. Nov. 14, 2013).  Shehadeh

does not support counsel’s argument that a guidelines sentence is

warranted here.  In Shehadeh, a jury convicted Shehadeh of “three counts

of making material false statements to government agents, . . . and for lying

repeatedly to federal agents about his attempt to travel to Pakistan in 2008

to join a violent insurgent group of Islamist terrorists.”  Id. at *1.  At

sentencing, the court granted an upward variance from the guidelines

range because of the seriousness of Shehadeh’s conduct, which involved

attempting to join the army while stating his intention to two friends that he

was doing so to join violent international jihad, and to gun down his

comrades.  Id.  

It is true, as defense counsel quoted at the sentencing hearing, the

sentencing judge in Shehadeh specifically noted that “the Court does not

find the fact that Shehadeh created and administered websites

regurgitating certain jihadist propaganda to be an appropriate basis for

punishment consistent with the First Amendment.”  Id. at *4, n.5.  But the
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defendant’s statements to his friends about his evil intentions to commit

jihad, combined with the steps he took toward that end by attempting to join

the army, was sufficient to support an upward variance.  Id. at *4.  Although

the sentencing guidelines called for a sentence of between 63 to 78-

months, the court imposed an above-guidelines sentence of 156 months,

amounting to approximately 8 years over the advisory range.  Id. at **1, 4.

Like Shehadeh, here the sentencing variance is not based on Abu-

Rayyan’s mere trolling of ISIS propaganda, but is based on the fact that he

was posting and stating his support of ISIS terrorist activity at the same

time he purchased a gun, attempted to purchase another gun, practiced

shooting an AK-47 at a firing range, then posted pictures of himself doing

so captioned as “Sahwat hunting,” while at the same time telling a

government UCE that he wanted to shoot up a mega-sized church near his

place of employment, and was planning to kill the police officer who

arrested him while the officer was in the hospital.  This is not merely

viewing or maintaining an ISIS website, as the Shehadeh court found was

insufficient, standing alone, to support an upward variance.  2013 WL

6049001, at *4 n.5.  Rather, this is the sort of serious conduct that the
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Shehadeh court found was sufficient to vary upwards to give an above-

guidelines sentence.

The Supreme Court has held that a defendant may be subject to an

enhanced sentence because his crime is based on the race of his victim,

and has rejected arguments that such consideration penalizes offensive

thought in violation of a defendant’s First Amendment rights.  Wisconsin v.

Mitchell, 508 U.S. 476, 487-89 (1993).  The Supreme Court has observed

that the First Amendment “does not prohibit the evidentiary use of speech

to establish the elements of a crime or to prove motive or intent.”  Id. at

489.  So too here.  It is appropriate for the court to consider Abu-Rayyan’s

Twitter tweets and the ISIS propaganda downloaded to his cell phone,

which included wallpaper on his phone showing an ISIS fighter holding the

severed head of a woman, as it informs the court’s consideration of what

Abu-Rayyan may have intended when he purchased and attempted to

purchase a firearm, when he practiced shooting military type weapons,

when he told his brother he wanted to participate in a martyrdom operation,

and when he expressed his plans to murder innocent victims to the UCE. 

As the Supreme Court has noted, “[a] defendant's membership in an

organization that endorses the killing of any identifiable group”  may be
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relevant to the determination “into whether the defendant will be dangerous

in the future.” Dawson v. Delaware, 503 U.S. 159, 166 (1992).  While

defense counsel is correct that the First Amendment may protect the mere

viewing and dissemination of ISIS propaganda, when that viewing is

combined with conduct suggesting an intention to carry out jihadist

activities, the court is well within its realm when it considers those

background facts to inform the court’s determination of the defendant’s

motives and intent.

7. Waiver 

Finally, the court considers defense counsel’s argument made at the

sentencing hearing on March 13, 2017, that the government waived the

argument for an upward variance because the government did not file

formal objections to the PSR which recommended a guideline sentence. 

Notice that the government is seeking an upward variance is sufficient

when set forth in the government’s prehearing submission.  Fed. R. Crim.

P. 32(h).  The notice need not be in formal objections to the PSR; notice in

a sentencing memorandum will suffice. Fed. R. Crim. P. 32(h); see United

States v. Gleason, 277 F. App'x 536, 543 (6th Cir. 2008) (affirming upward

variance based on bad-conduct after offense discussed in the
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government’s sentencing memorandum).  The government filed a

sentencing memorandum on March 2, 2017 seeking an upward variance

and asking for a sentence of 96-months.  Abu-Rayyan responded to that

sentencing memorandum at two sentencing hearings, the first held on

March 13, 2017, the second two weeks later, on March 27, 2017.  The two

sentencing hearings spanned nearly four hours.  Defense counsel spoke at

great length.  In addition to his thorough sentencing memorandum and

argument at the two sentencing hearings, defense counsel also submitted

an addendum in support of his sentencing memorandum on March 20,

2017, which this court has duly considered.  Under these circumstances,

Abu-Rayyan had sufficient notice that the government intended to seek an

upward variance, and there is no prejudice to Abu-Rayyan because the

notice was given in a sentencing memorandum rather than in objections to

the PSR.

In reaching its decision here, the court recognizes that the advisory

range is 15-21 months, and this range still serves as grounding for the

specific period to be chosen by the court in determining the length of

confinement.  Abu-Rayyan’s significant work history, strong family support,

and his expressions of abject remorse supports the idea that a sentence
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can be effective to accomplish the purposes of  § 3553(a) with a period that

is less than that asked for by the government, but significantly more than

that advocated by Abu-Rayyan.   In sum, the above-guidelines sentence of

60-months is no greater than necessary and is sufficient to realize the

objectives of § 3553(a) to protect the public, to deter criminal conduct, and

to recognize the seriousness of the offense.

IT IS SO ORDERED.

Dated:  April 6, 2017
s/George Caram Steeh                           
GEORGE CARAM STEEH
UNITED STATES DISTRICT JUDGE

CERTIFICATE OF SERVICE

Copies of this Order were served upon attorneys of record on
April 6, 2017, by electronic and/or ordinary mail.

s/Marcia Beauchemin
Deputy Clerk
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 1 Detroit, Michigan 

 2 Monday, March 13, 2017 

 3

 4 -   -   -

 5 THE CLERK:  Case Number 16-2OO98, United

 6 States of America versus Khalil Abu-Rayyan.

 7 THE COURT:  Okay.  Good afternoon.

 8 MR. WATERSTREET:  Good afternoon, your Honor.

 9 Ronald Waterstreet on behalf of the United States.

10 THE COURT:  Welcome.

11 MR. SHANKER:  Good afternoon.  Todd Shanker

12 on behalf of Mr. Khalil Abu-Rayyan who is standing to my

13 left.

14 THE COURT:  Thank you.

15 This is the date and time established for

16 sentencing in the case.  The Court has had the opportunity

17 to review the sentencing memoranda submitted by both

18 sides, along with the Pre-Sentence Investigation Report,

19 and there are a few issues that may go to the question of

20 the guideline calculation that I understand needs to be

21 resolved, is that right?

22 MR. SHANKER:  Yes, your Honor.  We would

23 stand by the objections that I filed in writing.  I have

24 nothing to add to that, but we did object to the two point

25 enhancement for possession of three additional guns on

16-20098; USA v. KHALIL ABU-RAYYAN
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 1 November 15, 2015, and we do object to not receiving the

 2 final acceptance point, because Mr. Rayyan has been

 3 complying throughout the proceedings, and I don't

 4 understand why he is not getting that third point.

 5 THE COURT:  Okay.  As it relates to the first

 6 argument, the three firearms, this deals with one of the

 7 sentencing factors in relation to the charges in Count 2,

 8 is that right, possession of a firearm by a prohibited

 9 person?

10 MR. SHANKER:  That's correct, your Honor.

11 THE COURT:  Okay.  Mr. Waterstreet?

12 MR. WATERSTREET:  Your Honor, we filed a

13 response.  I think Probation Department made a

14 recommendation to the Court concerning our response, that

15 the three additional firearms actually involved one

16 firearm in which he has a photograph of himself holding a

17 firearm that predated this particular offense, two other

18 firearms post-dated this offense, in which he was

19 possessing an AK-47 and an AR-15, and there was an

20 additional handgun that he used during his concealed

21 pistol license class.  

22 So there were actually five guns involved, plus

23 the additional gun that he attempted to purchase shortly

24 after he was arrested and tried to buy another gun again.

25 So any number of those guns or combination of

16-20098; USA v. KHALIL ABU-RAYYAN
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 1 those guns clearly meet the requirement that he should get

 2 two additional enhancement points.

 3 THE COURT:  As it relates to the firearm with

 4 the -- that appeared in the photograph, that was an AR --

 5 MR. WATERSTREET:  One was an AK-47, and

 6 there's another picture he posted that was an AR-15.

 7 Those are both on the same day, November 17th.

 8 THE COURT:  All right.

 9 MR. SHANKER:  Your Honor, if I could respond.

10 I don't think the count of the number of guns is correct

11 there.  He was given two additional points for three

12 additional firearms.  One, they all occurred on the same

13 day, November 15th.  He attempted to buy a gun at a

14 sporting goods store on that day, and again, he was not

15 charged with any crime at this point, and that application

16 did not go through.  He did not get the gun, but he did

17 attempt later that day, the same day that he was taking a

18 CPL class.  

19 At the CPL class, there was an AK and an AR that

20 were rented on the range, and one of them actually didn't

21 work, and that's why they ended up getting the second one,

22 but they did possess those firearms on that day for a

23 brief period of time, but it's three additional firearms.

24 I'm not sure what these other guns are that the prosecutor

25 is referring to.
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 1 THE COURT:  All right.  Mr. Waterstreet?

 2 MR. WATERSTREET:  Your Honor, three

 3 additional guns.  Four total is enough for the two point

 4 enhancement.

 5 THE COURT:  And the -- if one of those was

 6 not operable, would that make a difference?

 7 MR. WATERSTREET:  No.

 8 THE COURT:  Okay.  All right.  Well,

 9 probation also recommends that the Court apply the

10 enhancement based upon the facts that were known.  I think

11 it is appropriate under those circumstances, and we'll

12 side with the application of that enhancement, which would

13 leave us with a -- before dealing with the one level for

14 acceptance and responsibility that has not been awarded,

15 the Court will conclude -- I guess I should address that

16 first.

17 Mr. Waterstreet, what's your response to that?

18 MR. WATERSTREET:  Your Honor, the guideline

19 section which we are referring to for acceptance of

20 responsibility is very clear.  It's only upon the motion

21 of the United States for that third point that the

22 defendant is entitled to it, and the case law is rather

23 clear on whether the only way in which the Court can find

24 that it is inappropriate, is if the United States relies

25 upon unconstitutional reasons for denying that, and in

16-20098; USA v. KHALIL ABU-RAYYAN
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 1 the -- and there's nothing unconstitutional about the

 2 reason why the United States is denying this is because of

 3 the additional amount of additional time the United States

 4 had to -- and this Court -- had to involve itself in in

 5 the resolution of this matter.

 6 We had two detention hearings -- actually three

 7 detentions hearing altogether, one before the magistrate

 8 and two before your Honor -- and they were very lengthy.

 9 The United States had to prepare as it similarly as it

10 would for trial for examination of their experts they

11 chose to put on, and the United States ended up filing a

12 pretrial motion anticipating trial before the defendant

13 entered his guilty plea.

14 So those are a number of difference reasons why

15 the third point is not applicable.

16 THE COURT:  All right.

17 MR. WATERSTREET:  And I believe the Probation

18 Department found that --  made that finding as well.

19 THE COURT:  Okay.  Any other argument, Mr.

20 Shanker on that?

21 MR. SHANKER:  Your Honor, I would just say

22 that Mr. Rayyan has not caused any delay.  He did the

23 work.  There was one bond motion after the case initially

24 came to your Honor, and the government sought to have him

25 examined by a forensic examiner for a lengthy period of

16-20098; USA v. KHALIL ABU-RAYYAN
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 1 time, 24 hours a day, and he underwent that examination

 2 for several months.  He came back, and we sought a bond

 3 again, but we didn't file any substantive motions, and I

 4 was in plea negotiations with Mr. Waterstreet as soon as

 5 he came back from Massachusetts from the BOP.

 6 So I don't understand why that point is being

 7 withheld, and even now within two days after his bond

 8 hearing, we contacted the Court and said he's going to

 9 plead guilty.

10 So I really -- I've never dealt with a situation

11 where a point has been withheld under these circumstances,

12 but Mr. Waterstreet is correct that it is within his

13 discretion.  It's my position that it's an abuse of

14 discretion.

15 THE COURT:  All right.  I think he's made out

16 a -- by his virtue of the statement, that is

17 Mr. Waterstreet, that explains his reasoning.  Whether we

18 agree with it or not, I think it is within the discretion

19 of the government to withhold the point for timely

20 acceptance, and the Court will, therefore, apply that

21 point that as well, which raises the guideline range to a

22 range of 15 to 21 months.

23 MR. WATERSTREET:  That's my understanding.

24 MR. SHANKER:  That's correct, your Honor.

25 THE COURT:  And so the Court will adopt that
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 1 as the guideline range that the Court should consider in

 2 determining an appropriate sentence in this case, along

 3 with those factors that are enumerated in Section 3553(a),

 4 and Mr. Shanker would you like to address those factors?

 5 MR. SHANKER:  Yes, your Honor.  Could I

 6 please get the shackles removed for Mr. Rayyan, or at

 7 least the belly shackles?  I mean, he wants to make a

 8 statement to the Court, and he's got papers that he wants

 9 to hold.  I was wondering if we could get at least the

10 belly shackle removed?

11 THE COURT:  Does he have them around the

12 ankles as well?

13 THE MARSHAL:  Yes, your Honor.

14 THE COURT:  How about it?  Are you

15 comfortable with the ideal of removing them?

16 THE MARSHAL:  We can remove one.

17 THE COURT:  Okay.

18 MR. SHANKER:  Thank you.

19 MR. WATERSTREET:  In the interim, can the

20 Court inquire whether the defendant had the opportunity to

21 review the Pretrial Services Report, and whether there is

22 any other objections that he has beyond the two that's

23 been raised by counsel?

24 THE COURT:  Mr. Shanker to address it

25 first --
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Case No. 17-1447 

UNITED STATES COURT OF APPEALS  
FOR THE SIXTH CIRCUIT 

ORDER 

UNITED STATES OF AMERICA 

Plaintiff - Appellee 

v. 

KHALIL ABU RAYYAN 

Defendant - Appellant 

BEFORE:  MERRITT, Circuit Judge; SUTTON, Circuit Judge; CLELAND, U.S. District 
Judge*;   

     Upon consideration of the petition for rehearing filed by the appellant, 

     It is ORDERED that the petition for rehearing be, and it hereby is, DENIED. 

ENTERED BY ORDER OF THE COURT 

Deborah S. Hunt, Clerk 

Issued: April 17, 2018 
___________________________________ 

___________________________ 
*The Honorable Robert H. Cleland, United States District Judge for the Eastern District of

Michigan, sitting by designation  
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