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NOTICE: This order was filed under.Supreme Court Rule 23 and may not be cited as precedent
by any party except in the limited circumstances allowed under Rule 23(e)(1). e

"IN THE

APPELLATE COURT OF ILLINOIS

FIRST JUDICIAL DISTRICT

THE PEOPLE OF THE STATE OF ILLINOIS, )

- . ' ' )
Plaintiff-Appellee, _ )

. ' )

v. o : )
"-MICHAEL ELLIS, )
)

Defendant-Appellant.

- Appeal from the
Circuit Court of
Cook County.

No. 11-CR 11010
Honorable

Dennis J. Porter,
Judge Presiding,. -

PRESIDING JUSTICE MIKVA delivered the judgment of the court.
Justice Cunningham and Justice Harris concurred in the judgment.

ORDER

11 - Held: The trial court did not err in denying defendant’s motion to suppress
| evidence and quash his arrest . Based on the law in effect at the time of his
arrest, the police had probable cause to search the defendant’s car, seize

the gun they saw inside the car, and arrest defendant. The possibility that
.the armed habitual criminal statute could criminalize innocent conduct

does not make it facially. unconstitutional.

92 This case is before us on remand from a supervisory order of our supreme court.

Defendant Michael Ellis was arrested after Chicago police officers observed h1m throw a gun

into- the passenger side of .a_parked vehicle, close the car door, and walk away. The officers
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retrieved the gun and arrested Mr. Ellis. Following a bench trial, Mr. Ellis was convicted as an
armed habltual crumnal On appeal, Mr. Ellis contends that (1) the trial court erred. in denying
hlS motion to suppress evidence and quash his arrest; and (2) the armed habltual criminal statute
is facially unconstitutional. |

13 In our initial decision, issued on March 28, 2016, we vacated Mr. Ellis’s conviction on
the basis that the police lacked probable cause to search Mr. Ellis’s vehicle because any probable.

cause the ofﬁcers had at the time of the search was based on a provision of the aggravated

uniawful use of a weapon statute (720 ILCS 5/24—1 6(a)(1), (2)(3)(A) (West 2010)) later found to

be voxd ab initio by the Illinois Supreme Court in People V. Aguzlar 2013 IL 112116. In light of |
our ruling on this first issue, we did not reach Mr. Ellis’s secqnd aigument that the armed
habitual criminal statute is facially unconstitutional. See People v. Ellis, 2016 IL App (1st)
140613-U (unpubhshed order under Supreme Court Rule 23). The State filed a petition for leave
to appeal (PLA) to the Ilinois Suprerne Court from that order.

1 4 On September 27, 2017, our supreme'court issued a supervisory order -in which 1t denied
the State’s PLA but directed this court to vacate our 2016 order. The supreme court instructed us
to reconsider “whether the trial court erred in denymg defendant’s motlon to suppress evidence -
and quash his arrest, and determine if a different result is warranted” in hght of the supreme
court’s decision in People v. Holmes, 2017 IL, 120407 People v. Ellis, No. 120888 (Tl Sept. 27,
2017) (supervisory order). We vacated our prior order and allowed Mr. Ellis, if he so desired, to
file a brief respondlng to the supervisory order.

15 .The Of-ﬁce‘of the State Appe.llate Defender, which represents Mr. Ellis in this appeal,
advised this court that it would not respond to the supervisory order. But Mr. Ellis submitted two

pro se supplemental filings-—one through the Office of the State Appellate Defender and one by
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' v. Harris, 2012’ 1L, App (lst) 092251, 1[8 People v. Coleman,-203 111 App. 3d 83, 101 (1990);

197, 198 (1989). Whrle this is not a capital case, Mr Ellis has been sentenced to life-in pnson,
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a motion filed wrth this court—in whrch he attempts to distinguish his case from ‘Holmes. We

allowed Mr. Ellis leave to file these two pro se supplemental bnefs and gave the State an

opportumty to respond to them, WhICh it did. Mr. Elhs then sought and was granted leave to file -

a pro se reply to the State’s response ; S o E&

1]_ 6 - The State objects to Mr. Ellis’s pro se filings on the grounds that he continues to be - _
represented by the Office of the State Appellate Defender on this appeal. We agree with the State % |

that, generally, a defendant has no nght to both self—representanon and the assrstance of counsel.
People v. Williams, 97 UL 2d 252, 267 (1983) However, our supreme court has considered
arguments raised in pro se ﬁlmgs by represented defendants in capital cases. See, e. g, People v.
Barrow; 195 111. 2d. 506, 540 (2001). And, on occasion, this court has entertained such arguments

even in non-capltal cases. See e. g People v. Hodges, 2014 IL App (1st) 122313- U, 12; People
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People V. Barnwell 285 Ill App. 3d 981, 988 (1996); Peaple v Lewrs 243 1IL. App 3d 618, 638
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(1993); People v. Williams, 185 1ll. App. 3d 840, 848 (1989); Peaplev Warren; 183 Ul. App. 3d
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We consider both the merits of Mr. Ellis’s arguiments and the State’s response

——
o

'|I 7 Although we now issue this order in place of our prior order, we draw upon that order to

the extent that it is not impacted by our supreme court’s superv1sory order. Upon our

——

‘reeonsrderatlon of the issue in light of Holmes we find that there was probable cause for the

seizure of the gun and for Mr. Ellis’ s arrest. We also reach and reject_Mr. Ellis’s argument that.
‘the armed habitual criminal statute is facially unconstitutional as a violation of substantive due

process. We therefore affirm M. Ellis’s conviction.
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18 AP BACKGROUND
1[ 9 Mr. Elhs was arrested after Chicago pohce officers recovered a handgun from the

passenger-stde seat of what turned out to be Mr. Ellis’s car, into which they had seen Mr. Ellis

toss a dark object that appeared to be a gun. The State charged Mr. Ellis with one co'unt of being -
an armed habitual criminal based on his possession of a firearm after having been convicted of -

two felonies (720 ILCS. 5/'24--1 7(a) (West 2010)), two counts of unlawful use.or possession of a

'~ weapon by a felon (UUWF) (720 ILCS 5/24.1.1(a) (West 2010)), and two counts of aggravated
'unlawful .use of a weapon (AUUW) for carrying a firearm without a valid Firearm Owners
- _Identification (FO[D) card (720 ILCS 5/24 1.6(a)(1), (a)(2), (a)(3)(C) (West 2010)). Pnor to
trial, the State nol-prossed three of Mr. Elhs s charges, mcludmg one count of UUWF and the
two counts of AUUW, ulttrnately proceedlng to tnal only on one count of UUWF and the armed
- habitual crtrmnal count. .

1 10 M. Ellis waived his right to counsel. Before trial, he filed apro se motion to suppress the
evidence recovered from his vehicle and to quash his arrest. Mr. Ellis argued that ‘the gun was
' recovered uniawfully and must not be introduced at trial. Ofﬁcers Esquibel and Valentm testtfied
at the hearing on Mr. Ellis’s motion. Officer Esqurbel stated that he approached the car because
“he found Mr. Ellis’s actions to be susprclous, and Officer Valentm explained that he approached
the car because of what he “believed to be a gun. being tossed in the car.” Ofﬁcer Esquibel

testified that he drd not know who Mr Elhs was or whether Mr Ellis had a FOID card and that

" -no ofﬁcer conducted a ﬁeld investigation to acqulre this mformatlon prror to recovering the gun.

: Officer Esqurbel also stated that when he witnessed Mr. Ellis puttmg an object in the car, he did

not know whether Mr. Ellis was breaking any law. Officer Esquibel also testified that although

- the “gun was fully assembled,” at the time he approached the car he did not know whether the
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. gun was being transported in—what what Mr. Ellis referred to as—a “non-functioning broken

L

EALIE
6::2‘

B Mr. Ellis’s vehicle, nor did any officer have a key to the car prlor to retrieving the gun. Mr. Ellis

ity

argued that the gun must be excluded from the evidence presented and adrmtted at trial because

e

the officers acted without a warrant the seizure did not fall within any exception to the warrant
, ‘

e

-
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requirement, and’ the officers had no probable cause to arrest him.
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The trial court .denied Mr Ellis’s motion to suppress The court found the ofﬁcers
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down state.” Both officers testified that none of the ofﬁcers on the scene had a warrant to search .
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testrmony that they saw Mr. Ellis throw a gun mto the vehicle and walk away to be credible.

< Fmdmg the ofﬁcers had probable cause the trial court explalned
™~ .

&\J‘% .When the officers came up to the car, they were standing where they had a right to be,
b ‘

\& W ~ that is, on the pubhc street or public way, and they could see a gun in the cat. So there.

e

weapon and probable cause to arrest the Defendant ”

HesC o),
e pole

912 At trial, the State s case against Mr. Ellis consrsted primarily of the testimony of three of

0 the four police officers involved in his arrest, whose accounts of the day s events were generally

G s
OEae ek

own defense, offered no ev1dence to rebut the- ofﬁcers’ testimony, and does not contest the

substance of their testu:nony on appeal. The following account of the incident leadmg to Mr.

Ellls s arrest was presented at trial.

Y13 On Apnl 27, 2011, at about 10: 50 p.m., four Chicago police ofﬁcers occupying two

" police vehicles were headmg north on Harding Avenue approaching Thomas Street. The officers -

were assrgned to routine patrol in that-' area due to recent high crime -activity and had their

headlights off to avoid detection; Officers Esquibel and Valentin, who were in the front vehicle,

»ﬁé{s

is no search They had probable cause at that pomt to search the vehicle and seize the

consrstent and found to be credlble by the trial court. Mr. Ellis declmed to take the stand in ]:us_'

e ap oy o cm e



No. 1-14-0613

had an unobstructed view of Mr. Ellis standing next to a burgdndy Ford Taurus which was
. parked on the north side of Thomas Street facmg east. The officers saw Mr. Ellis standirg by the
passenger-51de door, “looking in all multiple d1rect1ons in a very suspicious manner.” Mr. Ellis
opened the passenger-side door- removed a dark obJect from his waistband that appeared to the
ofﬁcers to be a gun, and tossed the object into the car. Mr. Ellis then closed the door and began
qmckly walkmg westbound on Thornas Street These observations were relayed via radio to
Ofﬁcers De La Rosa and Rojas, who were in the rear police vehicle. .

14 As M.r. EIIis walked down Thomas Street, Officers Esquibel ahd De La Rosa approached

o

L CoplsEr-

S3

the car and, standing outside it and looking through the passenger-side door wmdow observed a

0/32
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», Rosa opened the unlocked passenger-side door, took the gun from the seat, and placed it in an
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was registered in Mr. Ellis’s name.

1[ 15 As Ofﬁcers Esquibel and De La Rosa 1nvest1gated the parked car, Officer Rojas exited

ffff
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his vehicle and approached Mr. Ellis on foot Before Officer RO_]aS reached Mr. Ellis, Officer De
La Rosa used the radio to inform the other officers that a ‘gun was recovered from the parked car.

After recervmg that message, Officer Rojas immediately arrested Mr. ElllS and placed him in the
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arked car. The officers then transported Mr. Ellis to the 1 lth district police station.
Y16 The State’s case included the testimony of Officers Esquibel, Rojas, and' De La Rosa,

who recounted the events surrounding Mr Ellis’s arrest as summarrzed above. Ofﬁcer Esquibel

]

4

=
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identified the gun recovered from the- vehlcle and the gun was entered into ev1dence The State

also presented evidence of two of Mr. Ellis’s prior felony convictions by calling the arresting -

l'ﬁz‘z-'s

mckel-plated revolver sitting on the passenger seat. The car was otherw1se empty. Officer De La.

back of his pohce vehicle. A custodial search of Mr. Ellis produced car keys belonging to the
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officers from those incidents, who testified that Mr. Ellis pled guilty in 2004 to the 'crime of

delivery of a controlled substanee, and was found guilty .in 2006 o_f possession of a controlled

substance with intent to deliver. After the State rested, Mr. Ellis presented his case; agajn

waiving his rlght to legal counsel Mr. Ellis recalled Officers Esqulbel and De La Rosa and

.called for the first tnne Ofﬁcer Valentin; the ofﬁcers testlmony conmsted prunanly of the same

account of events described in the State’ s case. Mr. Ellis declined to testify in his own defense.

- 9§17 The trial court found M. Ellis guilty of bemg an armed habltual criminal and of UUWEF;

and merged the latter offense mto the former. Followmg the demal of Mr. Ellis’s multiple

posttnal motions, the court sentenced h1m to natural hfe in pnson on February 10, 2014 The trial

court viewed this sentence es mandatory under the habltual criminal. sentencing: requirements

.' See 730 ILCS 5/5-4.5-95 @), (5) (“Every person who has been twice conv1cted [of a)] ***
- Class X felony ok and who is thereafter conv1cted of a Class X felony *es shall be adjudged an

habitual criminal” and “shall be sentenced to a'term of natural lifei unpnsonment )y

7 18 - JURISDICTION

b 19 Mr. Eliis filed a tnnely notlce of appeal on March 6 2014, That gives this court

jurisdiction under article VI section 6, of the Ilhnms Constitution and Illinois Supreme Court

Rules 603 and 606, governing appeals from final _]udgments of conviction in criminal cases. I,

Const 1970, art. VI §6 Il 8. Ct. R. 603 (eff. Oct. 1, 2010); R. 606 (eff. Mar 20, 2009) The

sequence of events followmg our 1n1t1al dec1s1on on appeal is outlmed above and the case is

agam before this court beeause of our supreme court s supemsory order

20 ANALYSIS.

7121 . As noted above, Mr, Ellis rnakes twd arguments on aopeal: (1) that evidence of the gun

seized from his car should - have been suppressed and his arrest quashed as fruits of an

£
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unreasonable search and seizure, and (2) that the armed habitual criminal. statute is facially

unconstititional. We address--eﬁ‘ch of these arguments in turn.

122 A. Motion to Suppress

723 When‘v revicwing a trial court’s ruling on a motion 'to'suppress evidence and quash arrest,
we glve great deference to the tr1al court’s findings of fact and will reverse them only where they
are against the manifest welght of the evidence. Holmes 2017 IL 120407 9. However, our
- review of the trial court’s ultimate ruling on whether the evidence should be suppressed and the

‘arrest quashed is de novo. Id

f24 Individuals in Illinois are guaranteed the right to be free from -mlreasonable searches and -

- seizures under both the state and federal constitutions. U.S. Const., amend. IV; IIl Const 1970,

art. I § 6. When a search or ‘seizure is conducted “Wlthout prior approval by judge or

maglstrate 7 i.e., without a warrant, the conduct is consxdered ‘per se unreasonable under the-

Fourth Amendment—subject Aonly to a few specifically established and well delineated

exceptions.” (Intemal quotation marks omitted.) Minnesota v. Dickerson, 508 U.S. 366, 372

(1993); see also People v. LeFlore, 2015 IL 116799, ] 17. However, the constitution “does not

proscribe all searches and seizures but only those that are unreasonable, thereby upholding at the-

same time fair leeway for the enforcement of law and the protection of the community at large.”
People v. Hall, 352 1. App. 3d 537, 545 (2004). Our supreme. court follows the “limited

lockstep” approach to interpreting related provisions in the state and federal constitutions, which

requires the court to “look first to the federal constitution, and only. if federal law provides no -
relief turn to the state-constitution to determine whether a specific criterion—for example, unique

state history or state experience—justifies departure from federal precedent.” (Internal quotation

marks omitted.) People v. Caballes, 221 111. 2d 282, 309 (2006).

Ba-s
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7 1] 25 Asan initial matter, we reject the State’s argument that no search was performed by the . -

officers because the gun was clearly v151b1e when they looked inside the car through the window.

We agree with Mr. Ellis that the act of opening the door and reaching inside the car was a Search

. But this does not necessarily mean that a warrant was required. Instead, as we recogmzed in our

initial order in thlS case, the central issue is whether the State’s mtrus:on infringed on Mr. Elhs S

conshtuhonally protected reasonable expectation of privacy.’ ” New York v. Class, 475 U. S.

106, 112 (1986) (quoting Katz v. United States', 389 U.S. 347, 360 (1967) (Harlan, .[:,
concurring)). See People v. Ellis, 2016 Ih App (1st) 140613-U, 1]..1 7. |

126 We have long recognized an automobile exceptioh to the warrant requiremertt Under the
autorhoblle exception, law enforcement officers may undertake a warrantless search of a vehicle
1f there is probable cause to beheve that the automobile contams evidence of criminal acthty
that the officers are entltled to seize. People v, James 163 Tll. 2d 302, 312 (1994). The presence
of probable cause was also central to the i issue of whether the ofﬁcers seizure of the gun was |
constitutionally penmssuble The warrantless seizure of an ob]ect is permissible if “(1) the

officers are lawfully in a position from which they view the . object; (2) the mcnrnmatmg_

_character, of the object is immediately apparent,, and (3) the officers have a lawful right of access

to the ohject.”_People v. Jones, 215 1ll. 2d 261, 271-72 (-2005). However, these criteria cannot be

_ met unless “the incriminating character of the object [was] immediately apparent,” such that the

: police had probable.cause to believe the object was evidence of criminal ocﬁvity See id at 272.

And unless the police had probable cause to beheve that Mr. Elhs had coxmmtted a crime, -they .

' 'had no basis for his arrest. People v. Wear, 229 111 2d 545, 563 1(2008). -

127 In the present case, Chicago police officers app‘roached Mr. Ellis’s vehicle and observed

a gun sitting in the paissenger seat, which they euspected was placed there by-Mr. Ellis who they

| &e-9
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had just watched throw a dark object into the vehicle. In its oral ruling on Mr. Ellis’s motion to

f%

&
.5/; Casxd& fo

suppress, the trial court explamed the basis for its conclusion that the ofﬁcers had probable cause
to search the car, seize the gun, and arrest Mr. Elhs only by stating that “[the officers] could see a

gun in the car.” The partres agree that on the clate of the incident, Apnl 27, 2011 the AUUW

b

'/{ZLJ 4{7/ %

statute prohibited the possessmn of an operable handgun in public if it was uncased loaded and

o
oo

c'c://?

el
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unmedrately accessible at the time of the offense 720 ILCS 5/24-1.6(a)(1), (a)(3)(A) (West &

e

2010).. Based on the law then in effect, the ofﬁcers observation of what appeared to be an

Beer

uncased handgun in the car, coupled with their recent observation of Mr, Elhs placing dn Ob_] ect

v e

in the car, would provxde probable cause for the search, seizure, and arrest.

s

728 'However, in our initial order in this case we found that there was no probable cause

i

because, in 2013, our supreme court found this Class 4 form of the AUUW offense to be

unconstitutional on its face and void ab initio. Aguzlar 2013 IL 1121 16, 1]‘[[ 21-22, We reasoned

5'3’?/46‘0//!{
= ch O

: that suspected criminal aotlvrty based on a statute that was void from its mceptlon could not

7

EcF
¢

e

_ supply officers with probable cause to search seize, or arrest Ellis, 2016 IL App (ist) 140613 U,

'|] 24. Because there was no other basis for finding probable cause, and because it was clear that

-S7e, A) /«‘Zﬁé 4»(20/ ééou/a/;%

=
o

%
&

4/3/’9/3&2& 6‘4 <

Mr, Elhs s conv1ct10n was dependent on this evidence, we reversed his convrctlon
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929 In thlS couxt’s initial order we relred in- large part on our prior decision in People V.

Holmes 2015 IL App (1st) 141256, rev d 2017 IL 120407 (see Ellis, 2016 IL App (1st) 140613-
U, 1 32), but that decision was subsequently overturned by our supreme court (Holmes, 2017 1L,
120407). Our su}dreme court held that “the void ab initio doctrirre does not retroaotively
invalidate probable cause based on a statute later held unconstltut]onal on federal constrtutlonal
grounds or on state constitutional grounds subject to the limited Iockstep doctrine.” (Emphas1s

added.) Id 1]37 Because the pohce officers in Holmes had probable cause-—at the. time of his

' éa-_lo
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" were only required to have sufﬁclent lnformatmn to “justify a reasonable person to believe” that

s

/06 ¥

clest ) aplysisil Ty 7. OG0

he was comrmttmg a crime by possessmg the gun. Jones, 215 1l 2d at 273 74 As we have

Coieeedt Axk

discussed above v1ewmg the gun on the passenger seat was sufficient to _]LlStlfY such a behef at

j‘é | ~ arrest—to arrest the defendant for violating the AUUW statute, the arrest was valic_i, despite the \Q?&
:i : fact that the portien of the statute relietl_ upon was later declared unconstitutional. Id 1 39. \\1":\\.'5
\},§ - 930 0'{1: supreme- court’s decisien in I_-Icl_mes dictates that we reach a different result in this é ?:\
\E case than we reached in our-initial decistori. When the police saw Mr. Ellis throw an object that ~ ,%J[l-
(\j:, resembled a gun into the vehicle, then saw that gun sitting on the passenger s‘eat from theijr ":g\p
E \E]\ . vantage pomt right outside the vehxcle the ofﬁcers had probable cause to search the car, seize the ‘% ﬂ:
NQ‘E. gun, and arrest Mr. Ellis because at the time these events happened a statute prolublted% \
1 ‘\1:' possessron of an uncased, loaded, and 1rnmed1ately accessible handgun See 720 ILCS 5/24- %h\iﬁ
f\)é' ;E{ 1 6(a)(1), @EXA) (West 2010). Followmg Holmes, we must conclude that probable cause was \E \5
ifg (\J\Kg[h not vitiated by the subsequent holdmg in Aguzlar that section 24-1.6(a)(1), (a)(3)(A), of the \E \}g\
} E& ; AUUW statute was void ab mmo ) gf \é‘;
?\}‘ 3’ 731 In his pro se filings, Mr. Elhs crtes People v. Trisby, 2013 IL App (lst) 112552, for the {é §[“
\;g\éﬁ proposition that, in his words “a smgle observation of an urudentlﬁed object is not probable %) §1
{@ ﬁ\ cause to search ” But here the obJect the police officers 1mtrally saw Mr Elhs throw into his car§ \i;
| E ,Q- was no Ionger umdennﬁed at the tune the police searched Mr. Ellis’s vehlcle—the police \::§
\-E P\i searched the vehicle only after they 1dent1fied the thrown object as a gun which. they observed gfg
%fé S1tt1ng on the passenger seat of the car. Mr. Ellis also makes much of Officer Esqmbel’ rg%
g §< testlmony at the motion to suppress hearmg that he did not know that the gun he saw was not in a g; ’\\%
\Q\é}\ broken-down state for transport But, 1mportant1y, to have probable cause, the police were not ‘?b \;
\&Q reqmred to know Mr. Ellis was breakmg the law at the time they searched his car. Rather, they &}
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' that time and, thus, Mr. Ellis’s ‘reliance on 73 risby is unpersuaswe

LS E

.1[ 32 Mr Ell;s also cIa1ms in his pro se ﬁlings that the State has “waived” rehance on
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Michigan v. DeFI”IppO 443 U.S. 1 (1979), and United States v, Charles, 801 F.3d 855 (7th Cir.

?,(a

SEAE
o
A B oer Cur”

2015) because the State did not cite those cases in its ongma.l appellate brief. Regardless of

“a

whether the State cited those cases, our supreme court clearly clted them in Holmes, the decision

“.
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it expressly ordered us to recon31der tl’llS case in light of. Under these elrcumstances there can be .
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no forfeiture. And, as we have explained, the Holrnes deCISIOIl is controllmg here.
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9 33 B. Constttutlonallty of the Armed Habitual Crlmmal Offense §

1 34 M. Ellis also contends that we should vacate his conviction for the offense of belng an

armed habttual criminal (720 ILCS 5/24-1.7 (West 2010)), argumg that the statute defining the (:?u:

)

offense violates due process and is therefore facially unconstltutlona.l Mr. Ellis argues that under (&é\
¥

' Illmo1s law, “the possession of a firearm—even by a person with two quahfymg conwcnons

°6%&4m&

ey o

&
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under the [armed habitual criminal] statute—is not, by itself, & crime” and that possession only (\

=

becomes a crime if the person does not have a FOID card. Because the armed habitual criminal

&7

“ Mco/s
Loper)/a

statute erunmahzes possession of a firearm regardless of whether a person has a FOID card, Mr.

72(% Sbeln

Ellis. a.rgues it is facially unconstitutional because it “potentlally criminalizes innocent conduct.”"

X C;;ﬁ
e

. Peoplev Carpenter 228 11l. 2d 250, 268 (2008).

| 1[ 35 A challenge to the constltutlonahty of a statute may be raised at any time (People V.
Baclazr 202 1. 2d 89 108 (2002)) and we review such a claJm de novo (People V. Patterson,

| 2014 IL 115102 1] 90) Statutes are presumed to be constitutional. People v. Fulton, 2016 IL App :
(lst) 141765, 1[20 The “heavy burden of overcoming this presumption belongs to the party
ehallengmg the statute and it is our duty to uphold the constltutlonahty of 2 statute “whenever

reasonably possible, resolvmg any doubts in favor of its vahdlty »Id (quotmg Patrerson 2014

C’/ez,e/j G 4;);)/7 \ M %&c’s c/C-”e/S/oN
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IL 115102, '[[90). To prove that a statute -is facially uuconstitutional “the challenger must
establish that no set of circumstances exists under which the [statute] would be. vahd ?* (Internal
quotation marks omitted. ) People V. Greco, 204 11, 2d 400, 407 (2003).

736 Pursuant to the armed habitual criminal statute; sectioni 24-1.7 of the Criminal Code of

2012 (720 ILCS 5/24-1.7 (West 2012)), any person who possesses a ﬁreafm is a Class X felon if

they were “prev.iously twice-convicted: of certain enumerated offenses, including all forcible
fetonies, unlawﬂll use of ‘a weapon by a‘ felon, and Class 3 or higher drug-'relate'd felonies.”
.Fulton 2016 IL App (1st) 141765 1[ 22 We acknowledge that sectlon 10 of the FO[D Card Act
" (430, ILCS 65/10(c) (West 2012)) per.rmts even a twice-convicted felon to appiy for and
| . potennally obtain a FOID card. And, as Mr. Ellis states, the armed habltual cnmmal statute
' “does not limit its application to the unlawﬁd possession of a ﬁrearm—: e. possessxon by those

who have been denied a permit to possess one” (emphasm in ongmal)

137 Based on these facts, Mr. EHIS argues that the armed habitual criminal statute violates due-

process because it “sweeps too broadly by pumshmg innocent as well as culpable conduct”
(quotmg People v. Wick, 107 Il. 2d 62, 66 (1985)) He cites to the plurality opinion in Coram v.
State, 2013 IL 113867, ™ 58 59 in which our supreme court stressed the nced for

“individualized cons1derat10n of a person s right to keep and bear arms” under the FOID Card

Act (emphasis in ongmal)

738 This cowrt has con51dered and re}ected thlS exact argument on sevcral occasmus See -

People 2 Brawn 2017 IL. App (1st) 150146 1129-31; People v. West, 2017 IL App (1st)
143632, 1}22 People v. Fulton, 2016 IL App (lst) 141765, qY23-24; People v, Johnson 2015 IL

App (1st) 133663 a 27-29 As pointed out by this court in Johnson

Whlle it may be true that an individual could be twice-convicted of the

Ba13
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offenses set forth in the armed habltual criminal statute and still receive a FOID
card under certain unhkely c1rcumstances the mvallchty of a statute in one
particular set of mrcumstances is msufﬁc1ent to prove that a statute- is facially
unc‘onstitutio.nal;” Johnson, 2015 IL App (1st) 1§3663, 927,
%39 Inour previous.decisions we rejected any argument based on Cbrdm, both because aﬂer
Coram was decided, the FOID Card Act was- amended to narrow the situations in which a
' conv1cted felon could be issued a FOID card, and because Comm dealt only with the FOID Card
N Act and not the armed hab1tual criminal statute. Fulton, 2016 IL App (1st) 141765 124,

Johnson, 2015 IL App (lst) 133663, § 29.

1 40 We are unpersuaded by the variety of cases Mr. Ellis relies on to suppe'rt his argumeet o

‘that the armed habitual cnmmal statute does not rationally serve: 1ts purpose because it

. criminalizes innocent conduct. See People v. Madrigal, 241 1ll. 2d 463 (2011); Carpenter, 228

IlL. 2d 250; People v. anhr 194 IIL. 2d 1 (2000); People v. Zaremba, 158 Ill. 2d 36 (1994); -

chk 107 Ill 2d 62, As we noted i i Fulton:

“IA] twice-convicted felon’s possession of a firearm is not -‘wholly innocent’ and

is, in fact, exactly what the legislature was seeking to prevent in passing the

armed habitual criminal statute. The statute’s criminalization of a twice-convicted -

felon’s possession of a weapon is, therefore, rationally related to the purpose of

'l_‘protect[ing] the public from the threat of violenee that arises when repeat

offenders possess firearms.” ” Fulton, 2016 IL App (Ist) 141765, q 31 (quotmg :

Johnson 2015 IL App (1st) 133663, §27).

‘We find this same reasomng dlstmgulshes all of the cases on which Mr. Ellis relies. Mr. Ellis

does not provide us with any basm for departing from our prevxous decisions on this issue. We

Fa-14
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therefore reject Mr. Blhs s argument that the -armed habitual cnrmnal statute is famally
unconshtutlonal '

91 a1 '- | CONCLUSION

142 For the foregoing reasons, we affirm the _]udgment of the trial court.
143 Afﬁrmed
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