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LIST OF PARTIES

[X] All parties appear in the caption of the case on the cover page.

[ 1 All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows: '
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TNTHE
SUPREME COURT 9F THE UWNTITED STATES

PETITION FoR WRET oF CERTI.ORARI

PeAitionec ves veerfully Prays HaoX o writ of cet ot \SSue o veiew

Hre judgment below-
OPINTIONS BELOW

The United Stotes Couvtod I‘\Pm\s’a?tv\‘\'on‘, wepublished Appendix A
The United States Distrier LourT oprnlon wnpublisihed: Appendir 0.
Theexas Court et Criminal Appeals’ order, unpubiisthedt Appendix

TURISOITCTYTon

The date on wihnich dhne United Stabes Court of Agpeals decided vy cose
wes Decembaec 31, LoV

A timely petition fov reheaning was dented by the Uniked States Couct
of Appecs on Maran X0, 2o\d. '

An extension of Fime To LIl e peXition fora Wit o€ cexNorari Was
gran¥ed 12 and Including Tiuly 18,2.018 on May 3, 2018 In Appllcction Ne.
I AVLOT. '

The Jurisdiction of Hais Court is invoked under A BU.S.C. §1254 (D).

CONSTZTUTIONAL PROVISTIONS ITNVELVED

The Unrred S5Yetes Comstitution, Article 1,89, provides 2

The Privilege ek e WY of Haobees Corpus Shell ok e swuspended,
unbess whenin Cases ot RebveMion o Toavasion e Pub\ie Safely e
require v .

The United States constitution, Amend ment ML, provides t
T oW eriminal prosecutions, e accused sthall en_}ay-\ke right
*o... be intormed of the Nature and canse ob e acck Sakton «o «
andh Yo howve e Assistance ¢ Lounsel $or VWis defence.

The United States Constitution, ﬂmeMmev\‘\'m, providest
Mo State shall make ac entocee any law which shall cbridge Hae
privileges or W nities of cirizens ot de United StaXes; noc
shall any Sate deerive cony person ok \ife, M berty, or property,

i.



Wit ouX due process of \aw; no® deny Yo any pecson within s
Juarisdiction Yhe equal protectign ok fae \ows.

STATEMENT OF TWE CcASE

Cn January 0,199, PG"""H()M?‘ Carmell, o cifizen of e thntked Stutes,
Wors conwicTed oy an..'jv'-*"‘f v Benton CMVC"‘I,'TCMS; dro ¢ serwal g ssau\ and tnde—~

Cency wikh o e\ Yo WK, i s tirenase shep - davahirer who testifed ey Were

“arried” There are smany. Fuists and tarns tn 1S muttl-decade cose-

Most relevanrt here acethe pelirisners oul-cf-tine agpeal To soneluded on
October I, 20M and e subdequeat ariginal or 4irst post— convickion hebeas
socpus proceeding inthe stete and federal coudis,

L an ouk-of- time apveal e Texas Second Court of Appents aftirnrel
Petioners convickions and His Court denied Wis petition for Well o€ cartioront,
s coneluding direck veview on October \\, 10\ . Carwel\ v Tlexos, V3L S.ct.
Hogq Caon). Aep'x. B.6.

Petiti oner Then tinmely Liled o stake apelitcatvon fovr o Wit % Wnalpeos
COVPUS . AMmong oter cloitms bor relied we broughy Yhne ‘oK o4 Frial Lo
Jurisdietrio N, and 2 e (neffechive as58isVavee of apPe\late couvnsel, Vhe
Texas Court of Criminal Agpeals {ncov‘v‘ec-k\y Asvissed e 5“—‘";5&“5‘:‘“’“"'\
claim and wultiple sther elaims as “Second o subsequent™ wnder e Texas
Code of Criminal ?roe.ed.u.wr‘cl article \\.0] gu. W-is Vialated stoke ard feldera\
law Tt fwo ways?t t) an initlal Wabess action -G-u\\ou-b'i'-ns e Conclusionm o6 Aireck
appest LS et a. “second. o 5ub5¢¢i_wev\'t'“a.¢+\"c i A) Thrisdickion s u-‘\;f%men_

P Yol e gt o waust 6L trmmokive Y aPpear intine vecond,, winidn it does st
t"e‘.‘aisa. Furtihern, Jurisdiction cannct be eresumed,; is ot subiect o procedival

rules of waiver o -Gcr-Ge_‘.-kuc—e_, onde cann \ae chal\engel ori\.a.e,;*{'g“ea__ & vy
Time . All othed claims wevre \ikewlise incorcectly dlsmissed as Subsequent
elatms, except the ineffective assistance ot appellote counsel elatva, *or

which Hae court denled. relied, Agex. R

Petittoner raised all o€ Wis clatms tn nis dimely 2.8W.5-C. §22.54 pe¥rition

For weit of haobeas corpus tn Mae United Stetes DistaieY Cowrt (€. 0. Vex.),



0f 4hre. drwo megistrote Judges appointed Yo tne case,-the Srsy wagistrate
determined Haak Pebitioner’s Wobeas actions were not ‘second o successive.™
Appx. T-U.  “The wmagistrate alse determined the Responderts answes wWos
meritless, Howeves] instead of enkering o Report and- Recormmendaion {“+o
e recocd, he incorrec'{-\\( ,s_uiipﬁﬂg-z ocdered T Respord.ent 4o Lile an
omended or sweelemental answer to Petitiones claimms. Appx. T.5. The
Respondent’s original answer addressed eacn claim in clear, unarmbiquows
terms, Functionally, Hae Reseondeqt was co;cb\g& Ao A0 o better Job. The mani-
ShraXe’s ordesr VS In confiict vt federal \m' anch otiner federal 2ouls o
hold o Muachh waovre Writed c,_.n.d. cestricted. wse of amended or Supplemental
p\e.ad.‘w\gs.

A Second viagistiate reglaced e Lirst. Swe correctiy conkirmed tack “a
state conviction ‘becomes £inal upon diveck review, which ocours uwpon denial
ok certioruy oy dae Supvresme C-awﬂ":’. . aonde ok “The Supreme Court denied
Wis petitien for o writof certiorart on October W\, 200 . Laranetlls convickions
becorme €inal on Cetoboer \L Lo\, ' The mogistrate dnen. afficms ot -tne presentk
habeas action wes Ximely Liled Fellowing e conctusion ob Aivect veview on
Oekoboer \\, 101\, Aeek. €. L, 17, Auwt, showing ve wtiermediste habeas ackion,
incorvectly recommendead thatr due IS coune T deder to M stokeds Second
er Suth.seq_u.gn*‘ procedural var. Aperx. E. 4 ,8. \“ike stede courty Ais foreclosed
Ceview of all elaims except e tnetlbective assistunes of covnsel claim. he
Aisteict court denied velict Apekx. D.

Cetitionen Soughto Lerilicste of Appeclabitity (COA) fntne United Shates
Couwrt o Appaals, Fifh Circuide (B élvewir), Thisincluded. all elaivas Lor

hebeas relied presented In e Stete aad federal consts aelow. Ad.d-:'-\'iom\\\b

Petitioner requested o COA onthree proceduwral 15sues 2 V) e “Second oc
Suscessive”’ bar, L) the Alstrict couvt’s Suo. sposte ordes; a3 Hae Aisheist
Lourt’s deniel of a vnation Lor diseovery, The Fifan, Cirtculy aranted a COA

N e inetfective assistance ef appellate cownsel claim tondhHne distriet



Courts denial of the wietiomtor discovery: COA wos denied teqourding the sua-
Spcvite ocde T adahivion, the court deried. o. COA regarding Hae “seennd o
Suceessive” procedural \-,.;.,r and Mnereby i one brocd sweep denied arl of
Petidionec’s Cemaining claivns. Petidioner Was again wirongfully denled wig
due process righit Ao hove Wis £3rsth o0 original cloinms heards

Under the stoter et reﬂar-ot\‘ns'&gﬁ.nttd:tgn i nis princleal appellaXe
brief ond alse In Wis veply brief, te Petitisner questioned. and chalMencet Aie
Fifbh Clrewit Lowrt of Appeals o determine whether W o f Full sulaje ct- vakter
JWrisdaztien 1o hear Yae Mmecits of Ane cose, or Vet d Jurisdickion a.\lauﬁns e
only Yo vacate Hine trial courts judgment and dismiss dae tndictment FOPECR
e lack of trial cowrt Jurisdiztion. The Avial court Ad ok have Juv shicen
becamse V) e court was net presented. with an Wndictiment oy . Uorum o€ 4
grand jury as vequired by the T2¥oS C—ows-‘\l‘\'cﬁ‘to\;\, Article X, 8512 (b),\3; ) the
Court A not an swen vepected. chatlenges T afbimatively estabilsk juris-
dictioninthe record; vathes b wnlawrbully reonoved muttiple Rocumes Srom
Lrom the vecord concerning Jurisdietion and fravdulently gonducted e
telals and 3} vore speeitically, e chorgein Connlts 3 and Y 15 \mpesaibie Yo
detecmine  ie, afirstor second. degree oFfense, becaw se e¥as Penal Cole By

22,02 (2) () (B) (13} is Found verbakinm in § 22.011 (1) (1) (). Neither the p\l-’—SPOV\'
dent vov any of Hue lower counrts presented any £2.cT5 o, o e vnateds ot L,
woutd show Jurtadiction in e teial conrt. Accordingly, ini¥s December L2,
26\, #-decision, e Fiftn Clreuwtt did not establish W mad fullor imited
Jurisdickion, Hhe watter wWas net discussed. Apex A

ALimely petition for relnearing was denied. on March A6 2018, Appx. &.

REASONS FOR GRANTING THE WATY

x.
TURISOTLTITON

This Court Showtd grant veviewte resolve o 5PUY of authonity

o5 o tre Auly of o court To estalllish Jurisdiction \nthe
record and to corveckly Wnkorva a defendant onthe consequences
a550cialed with Fhe lack oF Jurisdickion tn o evivnival case-



‘f\q.& dectisions in the lower federal and skake courls created conkiick
conflict of cuthority on the evitieal 1ssue of Jurisdickionad \aw as devermined
by Hails CowrT), nomely ) whether Juvisdiction must oty rmoirively appead in
Hre record, and 1) wheter Hne chsence of o Showing of Juris dickion tnthe

cecovd conshitutes couse for voeating a convickion and diswissing e case.

These are \ssues of Significant importunce ‘o all detendovis ond Cetidionen
Bothh 155ues were Huoroughly presewted indine \ower courts pund are veady tor
o Flnal vesolution by Hais Court The imgact of Juvrisdickion , o e \acK ere -
ok, on o defendanit’s tegel Stotus 15 & rotker of greatt ive ortames, The Couels
below depavrted so far from Fue normal course ok judicial proceedings and
feom S Courtls autherity So as to deserve s Cowsrtis aunlnavity and
supervisian.

On Marecn J.‘J,; \q4 s, Pekitione~ Was arrested v De.v\‘\‘a'v\ Couvty, Tevos.
Shortly tuereofter he Was wndlcked T cause wa. F-A5- 0394 B-&. We Hilek o
pPre-tricl ceplication For a WX of habeas corpus on May 20,\46G6, aund a
Supplevment on September 13,1446, GUET oning e couvty JUrisdictiom tn e

On September 30, \49¢, he £iled a Notrice ok Dojection i winleln, R A

Things, e challenged tine ww*‘sjuf\aict;,“_o_sﬁ;“_ T Wos UNanSwered. .
More specifically, o Motion Fov SXatus of Jurisdiction wasti\ed on Otoler 8,
14q6. APPK. H.\. Twnstecdt of o.;s.awe.riv\s any o€ tese, Hae dvrial of6icel s
wnlawfully remeoved the dbcuwewts fromattne rececd vebore *““’M“‘\'\'\‘v\s o 4
higher caurts. °
T o December \G, \q4¢, pre-tiial \,\mf‘\“s ow & vaoki ov o glra st ae
F-A5-0348- € indictment, State preseted cowrt winew tndictmedt?> Apdx. G.
Petitioner again ralsed dne JurisAlctisnal 1ssue v o. Dece mboer 30,1496
Pre-Yrial hearing. Ageintihe cowrt avolded it by tmuedl Ay EMangIng e
dopie. Petitioner wes convicked v Jonwary \G4T, nder dine M EW Savse

ne. F-qe~tLaN-E.
There was NeEves a hearing W which e pevties could Present arguwmenits

for or against Frial court Jurisdicion. Furisdickion wos wet estelbhished

Tn e record. Wy ? The Lects s te case Show Tnalt Zwrisdiekion cavnst

g.



be established. For tnis F€ason neitner tine ReSPondent norony ok She U
below ldentified any fecks tet establisi tviod cowt jarisdietion,

The ract prinelple under\ying babess corpus preoceedings 1S Maal govecn -
menT Tn g eivivized Soc.le.*“( MAST el wWeays e ccccowtak\e Fo7 aw tnd ivi dual’s
“MP*“SOAM&-&V; € g lmprisonmmest does wet coveborm do e Sumdimmetal
requirement of Low, Mhe individual 1s eatited 4o Wis Smemedlake felease.

Jurisrichion s a fundamente systemic CequITernewt of taw . Th s ol
2f¥ional ond connot be welved oc Lo feited. Merin v Stoke, BS\S.wa A 105,

Sublech Ao procedral deltavmit, TA : Stoke v- \j“,ﬁw’ 29 $.W. 34419 (Tex.

Crivam. Rpp. 2009 ), ("l’\-\.e."\"e.ya-s \naheas court Inco rveckiy procedwrnlly o ved
e clatva of lac o £ Xvial cour 3\*“'\‘50l \‘C‘f\‘nnw*fr\g \pwser "('Cd-efc..\ Lour Xy
Sustoined the ban 5ee Question~ No, 2.) Gecanse o AwrisdicXional 1SsSuels

wot subiect +e erecedural d.e.{'a.u.\"t_‘ ua.. VoL A convietvow can e C'k““e“w

at any Fine United States v- Cotton, 38 .5, 62-5, VLS. o, gy (2804,
’ 2

Long v. Shorehank Development Cor@y V2L Fay S8 (M ein \qa.q‘); Puenle v. -

Stute, S5.W.3A39p (Tex. Erivm. Age- 1006); Thongsown. v. 5-\-0_«!‘ 6OU SA0.2Y

\SD) 1% 1 CT@}‘.C(‘\‘M- ﬂ??- \QS&). Thes :“L\ms o ch&\\e’\Sc W _\.\\s Le. \9“5

after Judgmentis enYered. TecWson v. €LE 2orp., 30LFALS\S(S™Cin 2009),

This issue fequires a fect- speci€ic tngulcy Fo wnderstoond the envors
Inthe courts below.
A. Turisdiction Was Not Consriturionally Estab\ished .

Fecth i Twe “State presented court wWnew Indictmesty.” Aeex. G\, 2.

Low ! TheTexas Constitution, Orrticle 3L, 5E1L (W), \3, .s-\-a:ke..; 1w pertiaeit parts

An indictmment IS o writkea tnstrument prese~ted Yo o court
by e qrandc- Jwryes. The presentwment of an Andichvm €Aty o, invest s
Ahe Lourt with JuriSdiction 66 The causesve NMNE vieners of Th e +
grand Jury Shall be a Guornn X Trgnscet BUSInesS avrdh presext
s, ’

Ton Fordin Wik dhese constitutional erovistonsy

6.



<
When Hne indickmert \s ready o be presented, the qrand Jury shhedl
Theough i Foreman, deliver e \nd et rme~t 4o the COR¥ T e v B
(2o nirne MmemBeds o f g grond Juey muske be presedt on suew
8ecasion,« - The Foch of o presectment of anindictment by &

granch Jucy Sholl he enfered upon e vinutes o€ the qour‘\‘.
Vernows [1005) Ann. Tax. Cade Coim. Proc, avticles 2.0.2,20-22. Nova single

» ‘ int N 3
member wWas presest inthe hearing. As = inisterial och the court wea

required to receive an tndictment from o guocum of the gravd Jury only.

Thiz et conders JUrSdicon. But here, the court simply acquiesced to e
prosecutter Cireuvawenti ng et groand Jury process.
Ton Ve xas, e prosecwitor wiikes the Tndict et . Tex-Cole Cvivn. Proe. ol
Lo, Buk the prosecuter daes vt have Fre Individual or obfielal capacity
0¢ standing o involie the JurisAlction of the court by PrESEnYing an tndicN-
‘7;&"‘“2 crafted. The purpose of e qrand Jury s e erotect civizens fraom e

Steke’s commencemenit of ackitrary o unveasonable felony prosecstions.

Bodiste v State, 185 S.wh 14 432,436 (Tex. Agp. ~Corpus Christ 1440).

To holt ok one individual might be the accvwser and the prose~
ewtor.o. wWould certuinly be contrary Yo 4he vw\;f-‘( ok o \owa o
protect one cidiiens Xrom the vnlnerexst dangens arisivg Trom

4he concentralion of power tn any one individual.

Aguilar v. Stake, 846 5.0- 24 318, 321 (Tex. Codm. App. VAA3).

“Thna Felony case the constitution requives an indictment presented

by a qran~d -.Swf'Y and such 15 e55entig) to o valid Trial.’ Hellinagswaertin va

Stake, 81 €.R. 344, 22 S0 418 (Tex VA%0). A constiturionally presewted.

indictment serves a jurisdictional function, Coo¥v. Stake, 409 5.09-24 9,

H1S (Tan Crim. Ape: V445). Tn Hhis context the Due Process Clawse, cowpled
Wit e Tegas Constitution, Serves o vidal function for defendonts —
acts as co check on prosecctorial power gnd ensures st an ceeused e tizen
is ¥ried tn o tourt o€ Jumishiction. Due process was Tramepled wpon winen
Petitioner Was tried in o cour™t ot MA Ao¥ and owld wot estmbo sk Jurisdie~

Alon; b ATd naf have tonstitutionally 2stub\ lshed Jurisdict o nm .
The Jurisdictional Wnquiry could end here. But, Mece is more.



6, The Trial Court DL Not Answer e Tursdickional Quesiion.,

FTact: fetitioner questioned and crallensed the trial cowrt mutriele Ximes
teo 30w that it had Jurisdietion. The cownrt did not answerthhe yJurisdictional
guestion vior afbirmal vely estalb\ish Jaeisdiction in e vecond..

Law? chen lurisdiction is questioned the tvial court 1§ reqguvred Yo
Votdh amearing Ao consider gvidente fvom eacw pa~Ty, For and ogeinst
Jarisdickion, and then either estabilsh s jurisdietion inthe recovd oF Ais-

YUES e coSe for Weawn® o6 Jurisdiction. Tex. Vegth ob Parks and MW\ e V-

Miranda, 133 S.W. 3k 247, 226 (Tex. 200U) (“Thedrial ourt wrust detecvaine
ok its g lest oppoctunity wihether I+ has constiturtsnal or stakutory
O-athority Yo decde the case beforz ol \owing te, WWrigation e eroceed.) ’) A
State s cbllgqed +o prove o cowrt’s Junisdiction 0% Fae defendant. BeaNon v,

Dugger 635 Sead U (Fle.1843), This was netrdone.

Turisdiction cannot be presumed. Bowles v.Wade, 413 5.0 2k 64N (e Adp.-

Dalles La85) . T.nstead, .5 4ils Court molds, Jurisdicton muast o4 Trmatively
aPpear mthe vecord -v - and WIS due burden of e pagty Who seekisthe exers
¢ise ok Jurisdichisn¥o clear\y allege facks essential to Showing yurisdiction.
I Aok parcty £ails du moke e necessary allegations, ot party \has no

S‘\'a.ﬂd.\‘ns. (:w/_PBS.lM-Vs iy ot Do.\\a.s, \\0 5.C% Sqé) bog (\aap).

Petriticner chﬁ\\enge.d Hne Xrial courts ju.v‘tsd.\‘c.*‘\‘ov\ rullie le Tinnes AAC-NN
ere-trial seplicakion fov writ o& Nabeas corgus and tts Suwpplemet, o Netlee
o€ Objection, and- 4 Motion for Stukues of Turisdiexion. Apek. Wi,z The Xrial

efficiars ilegally removed dhe documents fvpmtre vecond. Petitione~ also

roised dae Subject o‘@Juf‘csd-Qcﬂon Ino Vecenloer 30\A9¢ wve-kvial \’\Bﬁ\f‘\'r\s » Ve
couvt q‘ui'ckly changed tetopic.

Neither tihe prosecwtor tnFhe Xvial cour® nor die ReESPonde~t tn tals hebeas

action preseted cny facts o show trial eo urt Jurisdickion. There ove none.

€. Cownts 3 And U Lacked Sulhject-Matter Turisdickion,
Foet? Counts 3 and Hwere prosecuted under Texas Penal Code 21021
CDCB (N1 ) wnieh is Verbatim The Same eus § 2.0V (a) () ().

. 1
Law: As a metter of ot cond \aw), The clrcumstances IwTexas Peno



CoRe § 22-024 () (V{BI(IIT) are excek\y Hhe Savne as'§ 2.0\ () (D, st

aund s€cond degres stututes cespectively, Furthes Hhe oge of e complednondt
(13) in Counts Bandd i85 “Younger than \U years of ose’ and- " Younaes Haan
years of cselh 88 12.02) () (D(B) and- 2200 {) (1), The phrases Jouwnger Maomn
\? years of oaey § 284l (e (), apelies 1o complainean¥s Younaer Moo WY EaPS

ot ege. See e.q., Gonzatez Soto . State, 267 5w 3d 320 (TeX APp.~ Lorpus Claristy

Mirele s v, Stake, 318 5.0 3 248 (e x- Age—

2.003) (I yeor—o ld comg Lodvaxt) 3

Lorpus Crristh 19aq), Nelter the groseculon, dae Respondent, nev any couet
Lownd. Hat age 13 1s below Hae age 66 \H and ot below Hae age oF V- Stnee

neither stotute s oo civeumstance the other does ot \nave and o~ whelude

e age ok e o melainowty, e stetutes arene samies thS.v. Dikewn,\335.Cn

2344, 2856 (14G61); BlozKbunger Vs United Shes, 51 Sk \ 86,182 (\932) - And

mineg Whizh stakute co«tvraols.

Placing the words of o stednute W aon tndiebrm en does et a\ways vendee

\ang), T

A ind termevd sound. Tones v. Shole, 545 S.W- 24 171 (Tex. e Hee:
st Lo more taans Siemply repest dae language 68 o~ statute . RuSsell V.

United Stetes, 34 K-35, THe, 164 (1a62). “Ara minimum e indickment

e cantroll Sng penal sterute can be denti fled.” Fisver v Stute, S¥1s5.W. 2L

W4, 55 Clex. Erim. Apg. \AqY); Lowvence Sthuke, 2Mo 8344\, A\ 2r. Crim.

A ). And when the covikrs Wing stetute cannoet be tdewtified the Mo t“&

wsteument 18 gt an :ndtc.*'me.n‘\' oand Aoes na'T covnker Ane to udt Wi

Jurisdiction . ol v. Stede, 230 5.W. AL V12, VAL KD (Tax- Coimn- gp. 2907) 3

Dursn v Sae, 456 5.0 2 TAT (Tax- Crim. App. \991) 3 Wit son v. ST, 520 $-W.24

3171 (Tex-Crim- AR VA1 3) (Tndichment™ fotaily dekeckive avddid not conten
j\‘uisé-ic.-\'i‘on on CowrYy Vndietnmen? Lalled 4s identiby degree % ohbense)

Foe the gdbove theee veasSons Yhe Aol couvir Aidk et \-m..qg_;u.«"isd-'ic*'\\on.

q'



‘ﬂ\e’ ~-_ e ’
facts are uncontkested. Tiie tmplicates e trial court and every Swbse—
coue T The stote ek -
v e oS Count refLsed To aenswer Nals wedter; v u.v\.\a.u"("u-“'f
procedurally barred tr The Fidth Circuwit did not shawacts At oflinmmar

tvely established tric\ court Jurisdiction, o ts oW AUV S AIE V0N, winen

Srallenged Yo deo so. “« Every Lederal cowvt 1S W auY Jwrisdiction wnless *ne

covitvasry opeeavs cFETemetively Tn Hae vecord s ONver v TrualbGng Ges Co.,

T894 F2d 341,343 (S™Cin \ABE). This Codses lmportut and urgedt guestionss

» Whethen and wnder what gireuwmsteonces 2 o Federal conrt can
proceed with o casge Withoul showivig Hhat v cundh e conrls betow
a'?‘Firmc:i'ice.\-r estoblished inde recond cond deeXermined Kok W

has Full Subject-wmatter ) wrisdiction o, althernotively, \Trmited Juerig-

hickion due 4o Hae ook of Juriadietion tn e Zowre aelow.

* Ls Faere Never otime o o cour T e nutice and corveet ne laek
of Jurisdiction snd am wnlawful Frlal court Judg e T

S e Pt Civeunt -Fgrmin-s New cose Vo nere FraX cllows i Yo Se\ee -
Fively Pickand choose Whnen 1B 6 aSWEr 6 netT answer juvisdictional (ssues?
Uneprvreeted, e \ower CouTEs Wil sg:b Ang. vnessaqe ‘E\na-‘t'jwaSoticHan 3 o

Tt
con e presumed, and Thok 1o 1S ot ol £undonnenctot Cight Hhak cequivres

peripheral metter sk dogs wot howe 4o be answered when geestioned ,

attention. TL not covrrected, dhe Same Probiems Tegencding Jurisdictiown iy
resutt when other \ixigomts question Jurisdiction tn the Clrecid cond even—
Fualry Tn all Circuits. TS Hnisto become tng new novmel in Arerican_Jwrise
prudence?
Histocically His Court estab\lshed the standerd in vegavd Yo Jues -
chietion’ “THiS a wel-settied vule W Jurisgvudence ddeat dhe Jurisdichiom of

- »
any cowr¥ way ke ‘\vf\.q_u.if"cd.. inevery stner cowrt when the ProcCedNngs tn Yhe

Lorrner are rellaed. wpsn cungd bre\,n.sh:’c vetore e loXker.” LWi\\Mlonwson V. Qe.-c'c_i 3
“4 K.S. 448, LTY) ('\350>_ Tiis +undarnental Tt Lor o epwnr¥ Xo oc™ Y gt

have sucisdiction. U S.v. Cotton, V22 S.C0 v 1R\ (2002); Ex pacte Melardig,

N WS (7 Wealt) 506, Sty (\868). T is o Systemic reanirerend i b 14 ek

\D,



not gubject 4o procedural defantt; forfeiture or waives. Cotlon, ‘L 5.Cx. &

\145. Furthen ochinarily twe Judgreat of c cour T

until reversed is reqarded as binding on every other caurt. Ol
b acts withouwt awthe rity, ths judgments and orders ave rl\lithes,
svs Void, and focm e bow o recovery sougint even prior e veversal

in 60Pos iR on Yothem. Tey constiture o justitication cadall
Pecties concerned i exesuwting Sueh JundgmeNs ace consideced in
Law os YrespoS3ers.

Williamson, Hq u.s, ot SY.

The principle thot o record canns¥ \og impeatined by o plecding is
not applicable where thevre 15 Want of Jurisdichion , The wondy of
It rokies the Cecord uttecly void and vnavailoble fue any purpese.

The wawt o€ Jurisdiction 15 a. vatter ek voey always be s€¥ up

GAEInST o JMAGMENT Wwihen 1T 1S ¥o be enforced o wWhnen oy benabt
15 elatrmed wnder .

j_-:_l’i-, ot Sy, “e The rule ‘\5 ok where o Lewanted +J';\aultm\ *‘Aus PO Arse\d o

eversise o jurisdiction which does viet betong ¥ro 155 deciston amounts ¥
inga Mt juvrtsdicks #¥ cannot ncoceed. ot

robnings T, at SRA. Without Jurisdiction the coun nny

a\l inany canse: Jurisdiction is the power o declare e Law; and wnen N

teoSes o €Rist, the onty funtdion Yemaining s e count 13 ok of announ~

2ing the fact and disvmissing the casel’’ Raywood v-Droww, 124 S.ck. 2108,

1\16 (2 009).

“Ew:ry federal apeellate cout wos o seecial sbligationte ¢ savisfy
rse\$ noronly o i1ts cwwn jurisdicty on, bur also ok of Hhe \ower
Lourts inthe Comse under revigw ..t C And 14 dne recovd discleses
ok Hag lower court was Witheut Jurisdiction nis Cowet wil)

nokiceg twe defecy...

— g

S 5.0 162,165 0A3u); Bender v Witllamsperk Acgo School Disk, L065.¢k. \3 26,

133y (l‘i‘Sb» (lower covert Yudgwieyt v«.cn.‘\"erd. awd. case d:sfn:.sse.oL). The \ack of
Jurisdiction in & eriminel trial 15 a systemic or fundamevital erves™ Haat

desecves to be considered and corvected n fhe interest of Justice. 32
Cotton,; VL 3.0 al \1 85,

W,



.
PROCEDURAL BAR

Tis Court shouwld granwt veview Yo resolve o splv ¥ o0& powtnormivy
andh Fo detervaine tne dutby; 1 oy, 0F o Federal covnt o review

tre propr :E-‘\"( oF o Stoke couv®'s procedural var Xo noacas CorPus
e\aimms and- e Conmstitutioneal consequences thereot.

Due to Hne Sigmiticant Constitutional consequences ok o stote court’s Pro= |
cedural bar of hobeas claims, Proger veview of the bar and s Lenpeet o o
pehitionery LonsHituhonal Pigh?f o habeas corPpus VS o vaMer of great T PO -
Aoumce to all peXitioners. By Sanctioning The \swer cowrTs? rulings, the deei-
Sign 0 & e Fikth Circunt CourV ol Appeals crecked. contlielr ot cwtority on
eriricol 1ssues of federal \aw. The Following questions are relevant s

) Whether dene is ever o ime Lor o federnl court Fo Feview angh et
defer 4o o sStake court’s procedinvel bon o abecs covreus clatms ddnalt 15 based

&n Stote procadwral baw.

2) Whedher o federsl nabeas vethitione
duval detau\r by estalbeirshing Thet Xwrough we Lot of Wis tae st cour’t

~ Comm Stow Cam-se for o stoke grocer

untewiully appe\ied o “second or 5Mq_.¢gn't"-aprac.e¢t.mro.\ bar*o Wis eloims, Thus
prejudicing getivisner.

3) Whether Hhe federal Aistriet court gropec\y oppl\ied twe *canse and
prejudice” shandard wWhen dec\ining to hear Petitioners habeas claims, when
Yoere 5 net a precise definition of Mae “cause and prejudice” standach Yo
Aive Tt test meanina. '

These are Vssues of significan® Tmeortbnee hotinte e Wnearcerated community
and e Petitioner Twisls ready Fov 4incl resciutisn oy 4nis Couvts

The 1ss5uwe presented here invoWes o quegstion of €act and Law Thak reoeires
@ Wighly fack- specific inquiryt How vany shake applications Sor weik of nobeas

corpus were filed Following the concliesion of divect appeat ow Octvloer \\; 2.0M 1

Focks:
e Ockober \1, 20\ 7 An ouwk-ok- Time divect apeest became £ivned upon e

denial of & petitionfor wedt of certioraris Cavrmeatlv. Teros, \30.5.Ce o (20 W

1.



o August \b, 2011l The ereseny SteXe appiveation For wril ob hodbecns EorTPAS
wos Fimely Fited.

e September 1.5, 2.013 2 The Texas Cour® ob Lriminal APveEnts VP'J"OCA:J-M&\\y
.\'-m-f'“&'- oMl habeas claines cs “second. or swbsequest, excegt Yhe claivn ok

nefbective ossistunce o b opve\late cownsel.

Law? A penitionec \s entitied +o one £ree- standing collateral ctfack FEC

: ,jgmlgmen'v." M equwoodk v. Patterson, \ao 5.Cv 11498, 2148 (2.010).

“Due process of \awd, Within Hie meaning of e Fourteesth Avienimedy, vs
secured Wi laws epevate on all alike and do net subjeck Individuals “ro-tme

arbitvary execcise of pouer o gover nrmert.” Leeper v. Texes, 134 .5.461 (\8a1),

Missourt PR.C.v. MacKey, 1171 K-S 205 (1888), The Texas Lowrt of Criminal

Appeals prejudiced Petitioner anst viplateh Wis righkto Constitutional due
Process, a.s fid tne federal dourTa when deferving to the Shake court, when
Opplying & “Second or swbsequent procedialal bar b originat claima Lollowing
e concluSion of Livect review. Fe Bac reswtied tn o decigton Maa waos

B ased on an vnmiea sonable detecnmination of dhe £ails In Wgt oF the evidevce
presented ‘n the State court proceedings.” LB US.C. 32254 () The deaision
is "c-avs"cra.ry o 1w clearly estaolished federal law” as detkermined. by is
Court. T ., (L) (V) The bar wes né"‘;'l’\“.-,-ec_«; 1 Wes unveasonalle in \isWY 0%
e Fact Anet only one habeas apelication wis £iled following divect review
becoming Frmal on October W\, 1010 Aee®s €.6,71. NetMer tne Respandest wor

LY ~ i \\
any lowesr tourT Showed ony tnwteroedioale \ne-.\neé-s cetion betrween Octoberty,

2,01\ ond e Augus® Lg, 1oL fri(t-«g &% s prEsest hebkeas procealing. o
The procetural history of this case doas ot sSuppert the bow. The Stake holocas
court incorveckly based s procedural o on a distinctively AL fhe et tund. SEP
vave habeas proceeding Rok chatlenged o dikfene it Judgmednt. Tn St pvo -
ceeding habeas vrelief wos Aenied by the TRxas Court sn November\3, 2002L. A hedoeas
petition Hien Collowed in the fedevial districtveliet denled on Mare 6,2006. On

“freal Hae Fifre Lircunit reversed and, remanded with o condrtional geol of

‘3.



habeas relief, i, either an out-cé-kime appal in state coartot velease Lrom

nearcevation. The federal Algberiet count V55wed. an ovder cccordingly), Thus,
Aot habeas proceeding wWas suteessful. Appn. €-1,2.
The Texas Second- Court of Appeals gqranted awn oul = ok - wng apgeal and-
witdrew s May 1, 2000 mandote on April 21, 2004, Aeex.T 2. Relying
on T2 ¥as Cownet o Criminal Apgeals’ precedent case lawd, the CourY explainels
The granting of ane out= of- time avpeal returns e appellont o
Ane Polnt at Whith e can begin tne oppellote rocesis. . . the coss W3
restored Yo the stotins 1 had wWhen appeilant €112 Wis Wntticl oepeel.

Thewsvs Stote, 363 5.w. 24 84 ~AL (Tex.Crim. Aep-VA43); Ex paxrte Lopes,
635, 24421, 128 -30 (Tex. Crim. App. \a84),

2]
cawme\\ . 5‘\'«12, 33\ 5. 3d uso (.-re_x_ A?‘;_,— ¢°& wéf“\- 4.0 \(ﬂ_‘ Pét'. fe-?d-). A?P"-‘J-3,l“ ~5,

This s identical 4o Tn ve Williams, A4y F3d4 233 (W™ Cin 2.006) where tis Ais-

Frict couv® granted his abeas petition by divecting fne shote couvthe allow o
Airect appeal. The Subsequent petition inime Thok ke arought afterhe loston
direct appeal Was not o Second. o swcezssive perition. When the Lirst petition
alMowed Hue defendant 4u bring Aivedt agpeal, the counter of cot\aternl cXlacks
. R : : A \erd }
reéset o zevro, LiZwse, Hais Cour 4 A %%} 130 5. ek 2018 At o
Second petition filed athe o suceesstul $ 115U petition 15 not o “Second o
Suwecessive action-

T Pekitioner’s case, tne fivst districk court vnagistvte Judse \nad nis

When e cited Tn e Tolwnmson, UE3 FAee ke ALL (5™ Cir 2012, in pertine X pact?

As to the claims addressed by the state apeeilate court in e
out- o6 ~Aime , review of these claims was vot flnal uwnder ATOFH
Ui\ the State conrt process o f review was conplated.

App L.H.  Correchly, dre stote courts har Was given neo deference.
T controasty the AlsteleX courts Second magistrate veeomwendedh deference
4o the bor. Appx EMTRIS prevailing in the conrls below s awn ervor ot greast
mognitwde.

Twis Cownrt previously sPecified MAer- Bl v. DreXRe, TA W5, 13\,2H0 (200S)

Fhrat o Vexos court’ factonl Sindings ore presumed ¥ ae Sound. wnless o petis

iy,
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. v AWALE TG ev;—
Fowner rebuts the “presumption of correctness by cleat and con

dence.” The magistrates Report and Recommendaiion verifies Peitoner s
£octs a5 presexted herein. Aeex. €.1,2,5,1. Ls s nol tlcar a\.wol.c.onvimivxg'i"
Neveriteless, the wmagistrate vecommended deference o the baq Apgx- E-*L5.
Which the Aisteict court adopgted in s final _Su-dﬁw\e.,&-. Appx. O-

This faises an imperTant question t ROW can e €ucts o6 is sase Show an
ociginal helbeos a..c\"\'en-‘Fo\lowins The conelwsion of divect veriew Be bovved
infederal court as a second o Successive action? Mo one S Wig SEnses and
neb wnder delwsion would. determming on the one hand,; cond no honesTand Saln
PeCSan would accept b the otiner ok e £0rst cond swly \nalbeos Procesding
4-0\(;-;.4:3“5 direct veview s a Second. or swecessive action. “Thig Cowt has
declined 4o tnterpeat Second or success’ as veferving o o\ & g_g_gq@é\\‘ca_-—

tons Filed sccond o sueeessively tntime .. Panetth v. Quortermon , \ 218 C

A841, 2853 (21067) (2iting Slack v MeDaniel, 11.6 S.ct \54 5 (2009)).

Nexg Peritvoner £lled o petition €or o Certificote sbAppealtalsl Wiy (con)
N e Eiftn Clrewmids Amdns o er «H\Iv-\g,s‘ e vequested o CORA cesading
the lower courts’ proceduwnl ban COA was denied i} Forect\osing Ledera
review of atl clainas bowrred below.

T Cayev:-Nola,; 83 5.¢¢ 822 (\163),Ane doctine Haak procediral detanlts
Moy constitule an tndegendaen~t and- adequate stove- Vad ground Hnat pre-

cludes federml review was held vt 45 \Tmit Ahe Jurisdiction o6 fedevnl eouvs

UNDLr Fine halbens orpus shakute . This 1s ceatfivued (n Brosersv. Hewvderson,

46 5.+ 1108 (1416); Wainweight v- SyKes, 91 S.cdr Axa, 2504 (\d1); aneld

Reed v. Rogs, VoW S.¢4. 2401, 26071 (A4 8Y), and Shou'd e veotbirmed. here, AS an
exampie, Pirtie olds Mok dhere Was ne reasoned stote court ARecision e which
o defer Tn intle Hhe state court falled 4o consider a habeos elotmtio
whs propecly faised, therefore e stote gid not adjudiicste He elainm a3 re-

Quired by AEDRA, andHterefore, te stute courT dectsion Wos entitied s no

‘5‘
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deference ontederatl habeas corpus. Pirie v. Movrgan, 313 Fag Lee (Avcin

2002). Similarty, se€ Appel v- Hern, 258 €4 203, 210 (34w, Loon);

Chroduwiek v. Tanecko, 311 F3d 541, 605 (37 cin, 2..00:\.); Coring x Mureny,

. e ‘ Al not’
257 3434 (15T¢e 2.00\). Here, Petitioner deVlherately ov othevw iseviolate o

by~ pass the stcbe cowrt’s habeas Procedures. The sthate couwrts bavr desecves vne

deferance becasse its use was mistaRen and vieloved low. The \ower Yederol
cowrTs hada duaty Yo adjudicete sl of the claivas Haak were vroperty bvebove

‘hewm . See, ?:_3': Colorads River Leker Conservolion Bistrict v. hnited Steies,

A6 5. V136, L 2MU (1AT6). Yot e Fifth Civeuit held Mot %, federnl cowrte
does ot have Weense *o question o stude couvt £indtngs of proced wnal defeuly,
£ based ugon an adequate and, independent state ground,” 27 4ng Semidin v
Tohnson, 216 Fad 521, 523 (5™ 2.000).

But i€ Hhe Scope of habeas Jurisdictionm t5 4o proteck Hhe constirudrTonal

rights o He convicted, thenfair-vinded Sederat eourTs Wit o to recon—

Sider whetther they can continue ks indulge e £TetTon Trak o\ stoie conrts

are corceak and Juat ln procedwratily hornd g, oo Stuke Py Soner drovn habeas

review. Wainwrite v. SyKes, 471 S_Ctoat 1523,

There is o vemedy tn Hhe Biftn Circui®, The reswih is dosurd, and tine
lrplications £or habeos paactice Heot veswtt from Peritioners case as  vwew
ronds are dangerows and. open e cloor $oe abuse notton-wide in votia
State avnd -[-éJ.efa.\ courts, Anytime Hae stoke bhous The @owver o Aeclave avd
Aismiss an original habeas corpus as “Seconmed o Successivel Kviow ing ok o
fedecal cowrt Wl not Corvecttinls — even when Here s t\ear and.convinelng
evidence¥e the contranry — dne petritioner can be Wrongfully denied Wis vrigkl
Ao o mabeas proceecting and wotential rellet. Said di-'é-('-er-eu&\»/, a Stoke
Could f‘ou:Hng\y Aisviss o\l akeas corpus acktons as S€cond o Successive,
for whnalever feason, on inde pendent stute gvrownds, Knoui;“’z-mi-%e Lederal

Lourt Wil defer and not corvect the ervon Fu"_\c.'\‘tom\\j s suspendks o

Suppresses de Constitutional vigWt 4o ameas corpus and proscribes

\b.



benedits of l\aw 4o whickh o Frstdime habeos getitioner is entiied..

The Constitution o€ the Knited Stotes, Article T, 59, recds Y Pertine
povit? “Alee Privivese o€ e WIrit of Hobeas Corpus shall no' be Swspendeds s’
Lateq Yhe Unltek Studes Congress granted individuasls Khe Cignt Yo o federat
Wnabkeas Focrvm. T \ g6 “Cpf\sf’&fss Mads e Wik gengrally availolsie v Gl
La3€s’ Where any PErSon way be Cestrained te WiIs o et \Therty tw victation
0% fe constitution ov ot ony treaty o0 \ow of tree United Stakes” The atlows
o final Judgment ok convichion wn o state court 4o bbe cotlaterally attacked

on hobeas corpus. Feler v Tlrpin \16 S.¢4. 2.333, 2340 (\24). Conaress

Expresied o clear and streong wwteresdy Providing o federal fFocrunbor tine

Vindieat ove 06 e constitutional \r‘iswt'_s o€ state evisoners. Reed « Ross,

oy S.ct 2901, 2967 (\G84). Tw eﬂ.n-c:\’:ns §9-3-5"\) "Cor\sfe,ss .Sos-Ls\f\'&"\‘o :“‘\'Q’POS&
e federal conrts between the Shies and twe people; as guardians of e
People’s vighls s protect the people From unconstitutional aetrian

P v- Fosten A §.ch 251, 2161 (A4121). This tnterest 15 ok ivs strongest

where Hae $TaVe court dec\ine o consider e memts of o constitutionel
elaim, For WAt 0wt federal Wabtas review nma court Wil ever covsider wiether
te PeXitioner’s constitutional igWls were vislated..

OF e multiple claims presented,; Hhe most €greglons cspect of Hne Stete
Lowr s Texes Code ok & lnalnal Procedure, artiele W05y bor and AUsnwissals
and ity Sanctioning by e lower federal cowrts, 15 Aeir vetusol +o hear de
CLlaten regacding e \ack of ol court Jurisdiction. This clain is et Suajecr

to procedusrs\ Jetaulr. Cotton, V0LL S.Cx . ok V1855 Marinv. Stete, 851 W. 24

3735, 214, L BE (Tex.Crim. Ap@: \943); State v. Dunbar, 245w, 34 110 (TEyw. Crivn,

Aee. 1-004). See Section L coove at Yoy Which is :"\adfpo-l‘a.‘\"ed. wesre \:Y el -
rénce Herele. T gepeacs Hhat e \ower cowdts? wse of an untounded and
Wnlawbul procedurel baris o concerted efbort Ao prevet feritionee $rowm

beins granted hobeas reliet,

Ly 8



The cpeeatl Tn the state court was o continuation of e Litigation

Started in M drial towrt Slock vo Mo Daniel, §24 w.5.413, W8y (woow).

Twis present hakmeas ackien divecTly followed Ye October W\, 1.8\ Conelw -~
Si0n of divect veview. The law provides twat W Cetitioner con Show cause™
for Mg violation of dhe sturte rule giving Fise Yo e o and sSubsequewt

PrEIUAiICe, SUCh \uar Zan e svercowne. Edwerds v. Carpenten §29 LU.S. 4 b,

U8t (2000). “The CousSe oF Mg bar and Aismissal o6 claims 1S an objective
fackor gxtervnol Fo PetiXionee L The stute couvr’ weo rrectly and wavea son -

dlaly applicd avficle \L.07 §1 sk dneTexas Cote o€ Crimmimal Crocedure, whick

has e \ogie o \anobul Place inHais cese. i‘1'%«:, pretection 44-(-60;-“4_\07 pro -~
Cedural due prozess tneluwdes o ‘et hearing” In accord Wit Fumdomm evtal
falrness” Paneti, V21 5.4, o 2.856.

The lvwer sthate and federal courts dide not et woitin iteg ity falrmess
or lawtully, This cffected twe outcenme and prejudiced Petritioner wWne \ne§
Whes o vight Ao ave Wis elaims neard cond, wWihgn neavd, Yoy we granwted.
habbeas reliet.

A Ll ondd €oive heoring of Pevitionerl clalvng tw o Strofe court 1S o pre—~

requisite for application ot ATOPA: review Previsions. Nobles v. TothnsS o,

V2 F.3d U0a, U6 (5™ Cin148). Petitioners clatms Were proper ly Yoused v e

Sthcte court, When a claivm Was ot bedw veacthe e Mcrefore net oe\iu.c’dc.c:\ve&

o the merits, Mough property presewted tn e stcte Couct, AEDPA Stk e

'S Inapplicable Ok vieview in federal court 1S de nove, Gutievvez v 9(2-{-\(,5)

341 F. Supyp. 24 Roa (0.0 Tex. 2005). Petifioner s entitey o

+he.-¢-¢_
A5 denonmstrated above, B is a VaeK of quidance tn the Lecs 4o ensure

e viovo vevie Ll

unibovrm appileati on ond due process, Unfovrtou mate Ly, tae deeisions below
™My Serve Fo be o vaodel and encouvragermeant for ciq o~ couvts aevoss 4
Country ¥o Similary and untawtully Procedually bar steXe erisoners fram

habees proceedings. This dese ves o be covvected inm tie interest ot Justice.

1 8.



or.
SUA SPONTE ORDER

RS Lower T should gran~t review Yo resolve o s\t ot a.u-‘\'\mof‘i-\'\f &5
*o ‘e duty, ey, of a-.vao‘se. ‘o eventy balance WS s e aukior \‘\'y
So nelter \itigating Party s Lavered onr gy udiced. s

L

The Swe seenle order by The United Stutes Districk Court moglstrate
JVWdge ¥e e Respondent, cond savetioned Ly e Aistrie T eourT and e o
Ciccuid, ereared o ot WX of MM OvIRy g o evitica) WSS ue ok Ledecal Vaw,
Niomely, wietaer e Federal Rules ot Elvil Proceduve aSaocioXed, ikt alsens.s
Corpus proceedings conm be deseribed as “ser ta stone wnilch preventts o cowdt
£ro o~ 1SSun "G o Suo; $Powte ovdes ¥o ome porty T ot partys advorNoge cond
not" o Mg other parly whenin c similar posits ave, vk 1) wneter sSuel o
One -Sided ocder constitutes arounds for Setting aside tet Pavly’s pleadi “g.

These are wssues oF Signiticaat vpertance o atl It S§ots cund 'Pe:t"i*iuncg \oorthn .

Whot 15 the postuvre o€ oo court o we tn VeGerd ke e oPpoSing pevrtics ina

case? Are courts requivred dp e pasSsSivE coandh ewtvel Fowavid e \‘v\'ia._-,.xk's'f
Winat Vs The proped vewmedy whnea they ave not 7 The courts Vi e Tt Clvewid
spltr Lrom Ahose in other civreuits cnd depavted so fae fromtne wsual course
ob Judicial proceedings Se a5 Yo requive tnis Courtls Supervisory eewen

TS B o hebseas covpus pu ~oeeeding. Following a “Show cause order e

Respondent L1 \ed an answer “o Cetikioner’s LB WS, 2. e tisin o Marew \S, 208 \S,
which wWas Lollowed By Petiio vnerls VER\y o APVl AR 2015, This closed 4e

Plecdings. Fiadl NG e Respondents answer merities 5, condh abseAY o vastion

for \eave o £ile o amended or Suepleme el answes on April 18,2615 vg
Megistete wdge Suka- Sporde issued an ovder Gr e Resgondest “p B\ an
anended o Sugplermestal answer. Ape'. T. 5

The matter of comended or supprlemental Pleadings 1S o Procedusel motlen
Aoverned by federal \aw and e Fedeml Rules of Ciuil Procedures Gitterd v-

Wichita Falls ¢ Southern By €o., 224 F24 34 (5™ Lir V4 55); Fad. R.Civ. £ V5.

Tn ovder +o serve Hne ends of Justice, the following procedural sequence

1.



B

wa.s to be fellowed * \) petition, Lyanswen it evdered, 3)reply, Wevidewtary
hearing i% appvopriate, §) magistrate judge’s Reeort cnd RecommendeXiom, and.
&) finc\ disposition oy dne AsXAer Judge. Se€ Rules Governing Seckion 2254
Coses, Rules 3,8; 2Z8U.5.C. §21M3; Fed R.Civ. R 636 ()(0). Rules 3 and Sseecity
Aret o petition; answen, and Teply wienp b filed — ol ng vove,

T Conjunction withthis, pleadings filed (n e habeas Proceeding should e
Limited Yo those specified 1w Rule 1 (o), Fedenal Rules &ivil Rroceduve. Pevpasy.
Buch o, V56 F.Swpp. 32 (W. 0. Mk Va57), PeXitioners Yeply wes the Linal

pleeding ond no plecding Wes permissible thergelter except Via o waotiom e

Ammend o Supplemexy, Bd-; Cornell v, Chase Bress ¢ Copper Co-, U8 © Supp. ane,

(5.0, \GU3); KS.v National Ciry Banl et NMewNock, "1 FR-D. 2901 (S.0. 0oy,

Vas e)a; Fed. A Civ. 15, Rule \S does ot cuthevrite e couvts sSue sSvonle avrdes 3

Under Ruie \S, Fed R-Liv. @, the Responde~t could Wave vequestedl permission

Acomn Mae court or fetitioner b amend or Supplement tae anSWen buX Aid
\m:r\'_; e Respondet chose to Stond ontae MGl cnswer s q,ﬁsu‘.eA."E‘_qw
defense to e claim for vetiet tn any plecding must be asserted tnthe eSpon—
Sive p\eaolin.s VK one s f"e.q_u‘w'ed.? Fed. . Cv. R VL (b). A5 vequived \ery \ewd duned Yo
response to Me “show camse” ordes, Yhe Respondent pvesanted every defense
In fact 07 Law Huat Was deemed aperopvicte and sutbicient cr Hoe Fime Yo Show

for fetitioners incarceration. Fed. R Civ. P 8(b), \ 1(LY); Blavdv. California,

20 E3A 469, \ 1@ (A% Cin \AGQ) (Tn e habeas Corpus proteeding,; The Stoie
VeSpords 4o e hakeas petition only cdterthne court 155ues o Show Cawse ordec
and-Hae states must allege focts and/for Hacories of \aw Tending Yo estubilsh,
the \egality o€ Nlue petitionerl detetion, abter wWinich e petitioner comfile

o repy).

The Respondent’s answesr wos clear precise, Aefinidive cond wnambiguwous.

Tk addvessed each ok Petitioners elaims by S€eKing Yo \nave the entive vetrition -



procedurally dismissed while answering dhe merits of only Some oF the claims.
The Respondent Ak not relute e murhiple Lacts prese~el oy Aeritiswenr Tt

et hobees reliet; Haey were s admitted. ShaVWgwman v. Bemocvtkic Ogant -

zetion of Cock Conmdy, 533 © 24 34 (e minn 6)__; People’s Nekural Gas Co, v

Eederal Power Lomwnssion, V1 Fad 53 (DL Age- \aHUL). The RespondesX's

plecdings were closed. Wit the Fillng o€ e answen, First Presoyterion Caeh

of Sevite. Bavrbave v, Rc.\o\ﬁ\'k; Wi F'jd_ 134 (G.‘“-;C;(_ \c\‘-\DE. Bw—*‘, whnile nelthier

Porty ver e court contended et Hag ansuler was AaBIg e US oF Eonkus g
requiring furter pleading +o Aariby meatlens, Mae mogistvate found the Reseon-
ALAXS onswer merif\ess cnd Sue. spovte ordered t.e Respendewt ¥ subomit amw

ownended or supplementel answenr. Aepy. T.4, 5.

AsS o matter of law, e Respondents or’\sir\a.\ ANSWEr Complied witia

“Svow touse” ordecs v\-o‘k\nfns move Lroma 'Hn-e. ReESIP oI Wo. S vieeded o conting —
Tited Mereafter, Following Petitioners veply, the case was ready for te
meagistrate’s Report and Recommendation and the Al SV court's Linaldis~

position, which Petitioner vequested in Wis reely.

Winat is the Scope of the mogistvake’s Sua Sponte power 1w o Walogas pcro-

ceeding? Signi-ﬁc.av\:k\sp Rule H of 4he Rules Governt g Section LLS5Y Coases

ndicates ttwir oter propec eXarination, V€ e Indae Aoes gl summones \y

alis\mi.ss-h«ac.ase, Az :5‘-‘453 wAUST prder e Responde~t A £ile am ansSwer o

Yake obmer appropricte cetiowm. TH dees Nt give Tae court covtinuing Power

Ao Sua g?tﬂ. ovder additional answens. Tw Swent, Rule W 9 ve e Alstric
Loury e ability ‘o ovder e Respondewt 44 Sthow Canse for 2 petrioner’s
ima\fce(’c:ﬁovx, Lo HeX cleility expires When e judge oders e Respon-
dert tne Lirst Wane Ao £ile o “Show camnse” answen There 13 Vo Second, Aivme .

Rute 4 permits sua s_pow‘t‘e_ Zouvr¥ ackion only &S anm Iniial vattes Thaas, Ve

istrict courtls order for e Respondest Yo £ile on arended o supple -
A
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mental plecding afher Filssued Ane il “5\now CausSe” 0rer WS o Wnpe -
Mmissible action thoX shows ‘G-av'o.r-a\,\g_ bilcs To Wovd e RespondeX and prejudice
toward Petitionet X Joes not represent Law and ovder; i appeacs o vepresen
personal valunes and bias ot o judge; o mene Erpression of an arboitrary agenda.
to not grant haloeas vellef even. whe~ e Respondenty anguwler Vs mectless Gndh
Ghrits Petitionerls slaims.

Where Yesponsive pleadings have alresdy heen filed o pacty oy amend a

?‘M;“S only by \ecve of Cour¥ ov By wWitlen consent of e agverss pw‘\ﬂr:’

D;amond'~¢ G-emT“‘d\\v\jl \4 5 ¢34 eS8, Vo (5“* v, \c\‘lq)(iuw‘ti'w\.s Qusmv v. Gt

COOJ v 'T,N. CDFP’) &6 F:ld.sq"\) 547 (5‘“‘&6:(‘, \,0\.?\). §..E—e a“_.\éo Rndrade Gq.wl"f.tq. M

Columbia Medical Center of Sharman, 446 W Supyp. 605,608 (E.0.Tex. \q38). Any-

less than Seeking \eovig Tn Hais case 15 Wnsaflicient Yo wervient o Second. amswen,

See alse Pachamy. C\inkon, 31U & Appk. 563 (5™ Cin 2.016); Quwmes v, Eiby of

Gary, Tnds, WL FLRD A2 (M0, Tid. \S3¢).
I addition, and very ‘\mpor'fav\.‘\'\y, because the Respondestdid net see‘e&;
\eive,

Ve Respondent’s vight 4o amend or swgplement e original answesr and.

ASSerY new theories Yo Show cowse wWasg waived. oW, Enterpnises, Twe. v. Cihy ot

Housten, 21 F.Swep. 24 V549,184 (S.0.Tex. \4a8) (Plaintitls did net Seek \eave to

amend gnd taus their Fighkt o armend was wel v‘aot) 3 Svaih v. EsXelle, Aug F,

Supe. 641 LN-O.‘\"e_x.\aQ"\'\). And, “Absent exceptonal civeummstances, a istvict
Couvi ‘\mas e b‘o\;ﬁd{'\';on ‘o tnvite ‘-_4- Pﬁh""b*[j *o g, Lor Su;\a\q\ew\e.o{'a s or \new
Ev\e.c-div\ﬁ-j wngn Yoo (_ea«‘hn Whas noY se us\-\'k Sueh camievdimment f_ﬂ-“ &uvv\em%:’

U-5. Ex rel. Keevelas v. Melvose - bebie\d Yosp., 3o 3 2120, 292 (AT ¢l

2oou), The magistvate judge ol wo duty or discretion 4t (ssue oon ovder e
Ongnd or Supplement absent o mation Lo \eovg o \n CeSponse *‘o“e.sce,\pﬁom\
c‘f‘wv\s*'o.wc,es:’ Wwhileh aweritiess answer s et

“Tn Ane centext o4 votions o amendd Pleadings, ‘discretion way he mis -

.;‘ 11’



leading, because Fed-R.Clv. @1 G (o) ‘envinces abiastn fuvor of gloniting leave

FRll

*o avvand. Senith v EMc C")."e-.j 343 £3A 5490, 595 Cs"ﬂ. FATS 2.00"-{), How A WL

15 there bias here where Respondent Lid not seek \eave Yo File a Second answec,

Under compulsion of the magistaates order e Respondent relii g eted
155ues Hot dhe Respondent previsus ly donceded, The scdered Sugplement
v
-F'wv\Aa.me,n"h'e.u-; aVrevred e Respondeqts positign \ ~VeGard o F’e:‘f:‘ﬁavxe,r‘s
Zleinms,

Tt attered dine oviginal defewnse, resulting vna sigmificamtly ditee e

€nt \legel posture; e, new theories and BrGunn s Hoet Were previows\y avail

oble but Waived were argued..

Petitoner weg detrimmenteally cmd prejudicially affectel oy e orden Uaden
*re former pleading e Respongent Whnad o Meritless answee Thaot weas Se\§ -
dlefesting; wunder tue Supplemental answer the court vuled tnte Respondets
faver. Ts Aais equithble justiee? The Respondent was allowslto Sit L ANy oy
while cwaiting the meaglstantels ccssesment of te pleadings: Th tve Respon-
derits answer wWas vecitoricus and habeas veliet denied , the Respondent
wing, TE e wiegistvate £inds Hhe answer meritless Yue Respondent need
not S€et \eave becanse e Sourt Will srdker e Respordaent Yo tulie o™
bikes of e apple,_; M Respondent wins Vie e forced supplewment, The Res—
pondent reaped benefits without seeking \eove. “Plecemeant o review has
o detrimentat elfect on Judicial administeo®tiom - . Yo te detriment o€ \itin

ga.nts: T s Pexitioned experieaced . Predo - S¥eiman ex ve\. Prado v. Busw, 220

F 3412166, 206 \™¢ir 2000),

The su4e sponte order defeats the purpose of tne Federal Rutes of ¢ ovel
£
Procedure, Rulel, whicw is Yo Secure Mg sust, speedy, and tnexpensive deter-
minakion of every oekion.’ e'-F\‘na\{’rs, (s e eritieally important concept v owe

SYStem of Jarisprudence. AT Some poink bathies wawst evnd.” Powers . Boston

Covper Lorp., ALl ¥ 2d\0a, V2 (VY &l \aq D This case weas veady for Linal

3.



ohyudicetion -Fol{auJEW3 Ane closare of e tnitial pleadings, e, peridlion,
ansSwes, vepiy.

Peririoner £ilek maotions intne AistAieT court Yo wave e vrags Svole's
ovider overvwled, vaca¥ed, dismissed, ez, Reliet was denied. And, nat on\y
did de Respondent not request \eave tn amend o supplement; tine Respondet
A not answer Petitioner’s motlons 4o ovrigue Tak e debiciencies tn tae

ariginal answer could be cuvred ‘A o Second answer

Whhgwn Me Respgondents eriginal answer weos founnd %o be vmertiess RV 8

Vabeas vie\ied could \ikely follow, Xe Sue Seonte order turned e adver —
Savrial Judicial process nYo a system ot conching or mentoring e Cavored
£ < . * .
pc«f‘“‘f - mpeﬂ&en'\', 1T e cmeter  bike gf--tb\e_a.?‘;\e e ko c-\ae\?\ﬂ“,;oh o
. L]
heloegas relief witl be gravited.

This raises o sevious question: Upon an appacent 'in‘-“’_ -Cguate vleading,
Wiy did e Respondent recelve an order 4o avnend o s Lot i Pt
Fioner did not receive o Sivwnilar ovrder he'q'ﬂ"ﬁ Nealeee s relieh was or'\e.v-\;ecl 1.
This violakes fie principles of equity, Fourteentin Avmeodne X due process

and egual pro¥ection ) and-the Interestod Justice by ‘e rules.

The megistvate judge incortectly and unveanso neably avoided Producing the
Reportand Recommendatiom on dne wmerits s °‘”:5;"\°~“‘! Argued When Mae
ocder wWas issued. This was veuntorced when PetiATo e s vetions “"“‘\‘G“ﬁiv\ﬁ

The ordec were denied, and agein whenthe Fifan Cdrcolt denied o Cerigy

co¥e of Appeclability ontnis 1ssue. € a\lowed 4 50 woncovvected dls Wi
create new and Serious pitfuils for pro se \itigants whe ave \ncarcerated when,
na camse 15 gresevted For Thok tnecarcer=Xt o tn tae gevesrvromenXs original |
answer 4o o Show Cauwse orden

This case demonstrotes ot Aaerels o loe ke of Fuidance ‘\V\.Jﬂn:. \ood Yo

eNnSUre unifperm application » Gete PYOCESS, and eqrual prolEciion dhenswader

W regord fo amended and suppiegnietal Pleadings, The activwns v e couvts

below conflict With deecisions v digstvict and. Eivrewit courts neXlon-wide, as

aM,



demonstrated above. This leaves Cetitionery Freedowm SuwbyeeN X | ocoAionm. Slemply
put] courtsin otther circuits Would not Wave Sue Seonte ovdeved an avnended.

o Suwgplemevital pleading in response 4o e Resoondentls wmevitiess answer,
instead, helagas celied woulk hewe \1kely beecn grmnited . This diserspency merits

Anis Cowrtds Supervisory powerl.

The cownets velow did net provide any sentins r ity for e swo. sponte ccder,
Ts e Bl Civeurit sSanctioning and establishing o vew practice o€ law?
The prope’” cection would Whave e Ao e Fiévn Civewit o grawk a COA and
reverse e cause, Temanding W do tle district cowet withan ord.e,::flac-ﬁ:\'e.

Yre mogistratels crded] discegevd. e supple mentzl pleadivg , oond vule on

Hhe origirel pleadings.

This CouwrT s asked o welgh the equities and estaletish o wnilo com SYa~
dord for courTs dov ochserve When o vaeviXiess fonswer o . Show Coamse

éf&r is st "f"or‘i'b-\.a '

ﬂ-
CENEFFECTIVE ASSITSTANCE 0F APPELLATE coumseL

B 1 0 Court should. grant vreview Yo resolve o naXiovnwide se\wv o
Guthority os to dhe duties of counsel on divect apeeal, i$ oy T
-Fv-\‘\f defend o defewn dant beyond Ne mere sppearance of doing so.

The decision of the Fifth Clrewit cowet

ot Appeals creeled o conllict of

Guthority on criticel issues 0§ federal \ows, Tk entered o decision Hoot

&on-(-\(::\".s with velevant decisions et iS5 Cowr avach Cowv s ¥ oXaer eirewits
7

o so far depavted £romn e accepted and wuswal Couvse ek Juliclal procoeds wgs

And Seanctioned suetn e departure by o lower cour, s ¥ call for an exercise

5% Hailsg Courkls -5“‘#&1‘\/;50#‘7 poulev, m:"";dnal‘v, e State CoweTs Ae“‘a\ o€

1 oy A M h » V
Petitionens Wetfective assisTance of speeMate cownsel clatm was wnreason—

o7 Contrary o Federal \ow. The 1ssues below ave of Significant tvmpore

Tance votia to tiae Vncaveerated, covnmunity and Petitionen

Wos Petitioner denied Wis Stutie Arendrment vighdt 45 covunsel, i, e. etbective
—

i8S,



;L.s,si‘,s;\-av\z_.e. o€ counsel, wWhan dappellate cownsel failed Yo avrgue mulliple
veversiahie grou,v\.cks o4 @rvor Haah VECEUVEA YEVE Se\S A oxner Louv s T e w WA
Can oo oemitted before counsel 1s inelfectivel TS trere o \neivevahy o imeoc -

Tonce ! Where 15 Hae \ine between effective and vnelfective cownsel?

On Aiveet cppeal oppellate counsel falled v present vivwaerous wmeriYerivus
srauvso\-:g;- vevesrsal ok convictiom. Appeilates counsel’s perftorviance el belsw
an ol jeckive Standard o Ceasonablieness wnen he did vat addvess e V) loels
&% frial court Juvrisdickion, 1) sertences tnm Coundts 3 andn violaing tie Evghrii,
ond Fourteentin Amendments, 3) prosecator Knmowingly wsing the complainaty
h periured festiviony, 4) prosecuteor witholding impeaching evidenee, andk
8) tneffective assistance ok trial counsel. 7

Petitioner as o Sixt. Armend ment gt o efhectivie assisVavces of cownsel

o g._?\gea\_ S‘ff;cK\w v..\da,.s\-\;ﬂs“'ovtj \OY S.C LS (\‘\Shl); Dout.s\as ~a

Celitormia, 3LT U5 353 (\963). Here, counsels Feitings vake Yae advee —
Savrial process -prgs-.cmp-l"ive\? uwnveliable. WUnitel Shekes v. Cronie, W6 U.S. 8,

Loy S. ¢h. 2039 (148Y), The actual

O ComStruechive dental of cSSistance

tounsel 15 presunmed to vesu iy T prejudice. Penson v. Owio, \04q S.ct, 316,

354 (\ABB); Crénie, aboves Steicklond, above.

The ’\ne-'i-f-ec\':’\vene.ss ot cppellate counsel denied Petitionec ot e consti-
tutional appeal. Furthe; Mg \ower STale and federal couvts vaisconstruad
Petitioners 2ioivas thas e.xc..e.exbo.-\:{vxg e e done Yo Fetitiowen There

wWas o legitivale basis for counsel £4: \ins *o Cavse e "Gbl\ou.ﬁv\.s \Ssues.

As The Tricl Court DIA Nor Have Tuvrisdictvon

The tvial courd lacked jurishictiom €or daree Feasons. First, 4he
“ shate presentled couvt winew Wdictment.” AppX.C.1,2. LWhen g A AlcToent
15 et presented o oo court Yoy o quaoTuwa ok e 3(‘4;«\&-3\4*‘"‘" and pvoperiy
documented 1w tine vecord as vequired by \aw; Yhe faivaness, 1 "‘-"eﬁ"';-"'ﬁ oundh
pubtic reputation of Judiciol vroceedings ave serious\ly atfecred.

The Texas Constitution ﬂ«-‘\'ia\e'z, S8\ (.“P),\B, ‘f‘eq_u.iwe-\.-\ o qﬂtktbftkm

o€ Hne grand jury presents dhe ndictment "\'c»"'fke. CourT. TWisils essewial

2L.6.



An Tndickmexl gqivene o cour AN awvy otev woy dees ot corbe Juelsdiction.

LoXt v. State, \8 Tex.Crim. 6271 (\885); CoeVv. Stake, 402 5. W20 NI N5 (Tex.

Crivne App. VAAS) Wit out” Jurisdiction comterred owm e court oy &G0 P
o€ fe grand Jury pfeSen—\{nj e DrAictriesl, e court action s s Volda

Ex parv¥e \‘s‘f‘by, 626 5.W-24 533 534 ((Tex.Crin. App. \AB).

Second-, Peritioner questioned the Trial court four Xines docunmen—
Farilly and challenged it 4b establish Jurisdichion Ynthe vecerd. These wene
ot aniswered. He also Coised o pre-kvial heard g Yot Mese docunests
weve filed ond the court bmnnedictely changed Ae Yeopic. AdAN o nal iy, The
(,ou{d; obfietals utv\\a..w-(:m\\? e m;:NegL Tre Four docovmevits ‘o *he record,
?néi;a+iﬂ3 ek ey weuld hove becn horvmtul o Aae SYekels case condh Nne
'5 o“{‘!’*’.‘s acXions, Re.su.\:'\-z‘ The Yvial convt” never alfivrmeatively estub\isthed
ju.;"\'s&\'c.*'\‘o\f{ inthe 'l;e.ca-;”J-:, & nearin g wins never hevd. But as o vokter of- \aww,
;\-.qh.e-n. c.k?.\ ﬂevl&secl',."“(ke_ rial Lowet 'w\‘u.s* ;Leﬁ‘ermi'vxe ot \Xs ear\lesT oppor—

'\'u.n:*'y whetthe~ (% \ﬂ.a..s Hee covshiTviovial o .s“\'at'u*'ory MMw:'\'y *o A2eide ‘e

Case befovre allpwing Y.e ti"\'isaﬂorvx Yo proceed.” Tex. Ve, of o \s and

Wild\ife v. M iranda, V33 5.W. 34 201, 2106 (Tex.- Loon).

Third, eppellate counsel did wet argue That e court did not hove sulaject
matler jurisdiction over Couwts 3 avmd ™Y\ Beca.wse*ke_ civeurmstances Therein &k
s‘;_u;.r¢\7 Wi Texas Peval Code §8 22--021 (o3 (V) () (IN) ovdh ol (M (D),
FIrsh and second degree statutes respectively. The elewents ok offense ave

e Same, Verbatin., With nieltner stutute hoeve o civeums tomee e ot

does not. Furiwerwore, _'H-\z covrplatnant’s age ot Hretivie 06 tnese counds

(\B) s tvcluded tw 81200 @B and § 2,-)_~o\‘l (), The stattutes ave Ao
Same, WU.5 v,

D\Xav\, W3 5.4 18‘-{‘1, L8s5¢ (\"\";:L), Sy rer <pf‘av\'s§o,\doq.u~

Gryuably apply. Garclav. State, AW S.W. 24 8¢, 876 (Tex. App.~ €\ Pus, \A4.5),

& . - .
AL a4 vl e ndictmegwt st be soffiral suffictewt Yo give nstice

~ - ve ]
ot whot offense the State 15 Q.He.stvxi 50 Hhot the Coﬂ'ﬁfa\l\'v\-ﬁ%rovis\gw Econ

be ldetified.” Eisherv. State, 8875 W.ad 44, 55 (Tex. Crim. App \wawy,

y g B



Whean Hae contvolling statute cannot be ldenitfied the chuarging s trwment”

18 AT aon W AETmen Y cund does viot vest we court Wit A S AT vy TRea\ V.

SYtaYe, 230 S.W3d V12,1164 80 (Tex. Cim. App- 2007); Duronv. Stake, 4565w 2d

SS9 (TEw- Cavmne App. VA9T); LILSon v Stade, 5105 W, 24K 371 (Tex. Criva. Aep.\d715)

(Tndictment fataily defective. Reversed and Lismissed).

i 5;4."'.\.-, cerfoin ess@ntiol fucts concerning Iurisdictional woXers Yo
s Lase arelndisputnble b \) an tndichrmest was not constituional\y pre—~
sented to the Frial cowr; 1) Jurisdictlon was ot established L~ Y vecony,
win e repeatedly guestTioned, avnd 3) iv Counts 3 ond Y @xos Genal Code
58 X2.02\ and L2.0\ ove e Same, These 13Sues are more e-%'t‘ev\.s\‘.ve\y NS —
caussed i Section T, above at H-11,; whi C\.r\ 15 wneorpo fotied here by reference
-Hf\,e.r‘e"fo as b -Fu.l\-('sd ‘F‘od“*\-; Wwevre.

A?Fe,\la't’e,'cou;ase\ d.id.;n.o‘t'_ Study e facls andfoc \aw vegavding rese -
Jwe Csotridiona\ iSSues, 0 he abandoned Petitioner Cormeall. Thetvrial cour’
never aoq_ugirezxjw-‘\.;;kic-&-{o "3 the ewtire erosecutionm wos Wegal. T would
Ve«‘sé on ncompetence for a Lawyer 16 £ile an tnitial p) Cading Wit out

f"ese-a{*c.\r\:ns SUev LESHUES as :\u\.(':.SA{c,‘\‘?av; vam o lecwiviens Vst Honow winat

‘e law 15...”7 Rounds v. Svit,, 4T 5.Ch \AQ\?\qé\q ((q—;-‘)_ Couvnse\ wies
ineffective and prejudiced Peritionen

8. VThe Life Sgntrences in Counls 3 and A
Violate Thhe Elghiin Avnandve.

As Shown tn Hee previows seckion, tive elements of okfense W gxas
Penat Code 8§ 22023 (@I (I(BY (N and 2201 (A {1LD(L) are e sSame,verbatim,
Moreoven Yhe age of e complainmon® here (v3) 15 T 88 2.2.024 (D2 R)
cnd AzZ.o\\ (c.) C\), i.e., Younger o VM s gk VT Meoxrs % cge vEse m{ve\v. 'Tv\.m.s

e Lirst Aearee § 12.02\ andh Hae Second desree SL. 0\ ave Same,

u.s*«\o.‘go,\) W13 S.c%. ok 28563 Blockburger v. nited Shtes, Sa.s5.ch \¥o,\F2

(1932); except the puaishments Appellate counsel weas tnelffechive for nor
avrguing thak the Lirst deqree \t{e SenVences wnder $2.202.\ { CouxtTs 3

and 4 ave viclative of He Couel tnde Unuswal Punighvmnen T Clouse which U

apeeable Yo Mg states via Yhe Due Frocess Clawse o fre Fourteentn

g,



Amendment. Hutto v. Finney, A8 5. cx 4. 508 C\q"ls)_; Pobingom A Calitorrmie., 3o g.

660 {\agz).
The § 2.2-0M second Jearge punishmesT fange of L~ 2.0 yeavs Wos Jeemed

Sufeictanl by ¥e Teras Legis\ature, \"8561‘4:-’\-5 e charged eivarnmslances tn
W Couwts 3 andM; when W eniacted the stotute . Twe 42021 Lirst deqree
Whe sentence is Un g eeSSay beiause tna Seeond. degree punishwie~t adnieves

the purgose Lo whick e punt Sthoment s int\lcted . Robinson, 370 W.5.at 6665

Weems v. United Stotes, 21 W.S. 344,381 (VAVe). Borl stututes ave applitet

legisiarive Wy ¥o dme complainants cge In TWis Case (43). See e.g.; Tex, Pen.
Code 320.02; Vax. Lode Crim. Proc. P w3 TA.035, 38.01, 3%.071\, 38.0712.. How -
e.uer,."rl-\eq hove Adiffevast punishment ranges — e hovrshhe one belng viola-
tive of e Efgkfk Wrndmment.

AM‘“ one\ly, the aggravaked it degree starulte vaust genuinely Mty

‘the class o€ persons eligible fovr o firstdegree sentence as o pposed o a. S€cond

denree SenVence. Zant v. Stevens, 103.5.C% 2133, 2142-3 (\R83); Godtrey

Geergia, 100 5.<h \SY (A680); Jurell v.Neras, QR S.CH, 2450, 2955 (\a116); Furman

V. Geovare, A S.CF 2226 (L411). Since the elemeanits of cbfense ave the

Same \nbotih stetutes and the age of the complainant is encompassel loy
ot stetutes 5y Fhe Vequiived navrowing funetion o€ an addiiowel Gg g oo —
Ting circuvstonce 18 not eroverly and COM*‘*"-‘“"M\\\, achieved, tne Anene

'S e aggravalting cliredmstance tn Peitioner’s case to dwustiby e Lirst

dearee \ife sentence. The punishment here winder £2.2.02.\15 excessive cimd.

Unws wal ti velakion o He Same ofbense fowtnd. wnder & 12.01).

The perteormoance of counsel fell below a viEasonambal\e Stavndonrd by
Failing 4o address tnis matten Onappeal o veversal could. \nave vesuited
with o vevand o vesewlencing, reducing o \lfe Sewkencinmg +o e_‘ L= 2.0 o

Sentence. T Gloves this Court found counsel’s failuve 1o acgue o

.
‘\.S.Sblt, ves \A.\'\'?ns I o AerEa s€ VA Hae e K SevXence of 51w o 2.0

4.



months, te be unvea sonable. Glover . LS., S3\V WS- Vag, 20\ (oer). Hew mucl,

Mevre \S A wnreasonabie Wwere. Ar\-y G tnl of cetual Jal\ Tivne hes Si‘-g.-\-\,_\
PAwmendwment sSignificanee. ek, et 263

Appellate cownsel's performeonice was inefleckive i~ ‘-(-o.{'h‘ws *o ¥mow
The law and arguing this 1ssue: He prejudiced and Mavmed Petitiomearn, Bis
CourT canm determine tn o spfective Mmannee ok the stetrutes ave tne Sewme,
Wit Mg excegtion of punistiment, and reject te d.x-i{-efewcg"w\ vt stamenXs
So thereis c unifo ™ appiication For Peritioner avmd ol dtefendants Sival —~
laee \y Stkweded. Cartioran, NS Cequestekl for Furtner explavetion ot dilg

‘\55uc.

C. The Prosecutor Know\‘ns\-, Used Fb"'jufed_re.s".'?many

Appellate counsel Was inedfeckive and prejudiced Petitioner winen ne
Falted 0 crgue the issue of the prosecutor USTng e comp lalnantl geaiured
Testinmony: Among others, Counts 3 andH are tee Main ermphasis here.

Peritioner pled nok quitty; cnd 15 feckually Tnvocewt. THLs o Cundan

meatal miscarvicge of Justice for o Mnnocent Personto e tnearcereted .

Schilwp v Oelo, \\S S.¢4. 35\ (\qqs)j Hervere v.Colling, W3 S.ct 853 (\q93).
Ak Stnee Me prosecutor did mot covrect wiat Sz Wnew Yo be false , oy

vequired under Nopue, Feritioner viceded counsel 4o Ao So. Napwe v. Forle
< NWoywns, v Cop i

&£ e State o6 Thhinels, T4 S. 4 W3 W (G S5q),

The sworn €4 Aavit e complainmant gave to dae wo\iee and aXached v
the Warvant ok Arrest specified an offense date 6€ Tune \G82. This s & O
firmed Tn e Stote’s Notice ob Twtend 4o Use Bod Acts .., The notice, \(ke

Hre afbidovit, specifies fotte slleged acts "‘\oesq..:' T Tuwne \R4 2. ut
Courits 3 and M charge Those actions tn VG, '\‘Y‘a-.n.s-(-of‘m‘\ns wn et wWounldh

heave been e Second degree chhavge tnTo o fivst degree charge awdk \ife Se—

YXence for Sometning thal A not appen. Police TP orNs Conbivmm dials with

e dlocwrments albove. scﬁntéimn*\\!, -t e Tivne of- ke a-“&se& ecXs tm

Counls 3 ovd tee compleaivient Was T onotiwer Stote fov e —condh -~ Vo
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months, Slmply put, Hhe prosecwkor wrote and preseated wer trdictmenss Ay,
e court. See pe.- 6-77 cloove. Sy IV eumverting Yine grond Jury shefulsly
Chargel Peliticner ond procured Lo \se Y=g rrony A ccnieve e \se st

degree convickions.

The :I‘.n‘\‘cn*‘:uv\o-\ wie ok Keuowan periured testivony violotes Petitrioners

gt de due grocess. Meoney v WHotohiom, S8 §.ch 340C1838). And L & counsel

Shukied Mg vecondi, argusd. perju.ry and preved \ed, e convictions omd Lide
Sentences would howe begn veversed .. Counsel was e blbeckive conckpre juddiced
Petitioner by vt Gl fuiing Fiis L S55ue wwnichvs welM-doc L veanedl .

Dy The Proseewtonr Witthdneld Tewploching Evidence

Appetlale counsel Was nefbective for €. Wing te ovrgue tret e prose~
Cutor Withheld Impec.cining evidence -thot Would brave hndermined te sYues
Sase. A Key state witness — fetitionarls wife and Lormplainawtly vaoter —
was ¢-°M'f“‘*’('1"".\5 odal¥ery and bivted on M igitimate bedey while PeXitisnen
awaitzd Frlal “Blas ey be Induced by o wWitness .. dis\iKe or Lear of

O pacty, ov by Yue witness” selé- tntecest” l_J-n;‘*‘eA Stekesv. Abel, 69 LS.

M8, 5, 105 s.ct Uks (\48Y).

Patitioner had o Sixta oA Fourteantin Armendommet Fight X5 covmtrant
Wis wife aboun® how Wer cdultery and baby tnfluenced her Yestinmony, avd
0150 how her daughtec?s e stimony — Ane cormplainant — Was ivtlueneel
helpe remove Cetitioner §rom s home aond. Fami y. He Wwod o ig kel Yo @ x—
Pose Wis Wwife's motive, bias, ‘\\\-\0'\\‘\) Onims and preyudice {w'i'e.s-\{-(-{chs €oc

e stete. Pennsylvania v, Ritebhie, W01.5.4%. 439 (\a81) 3 Delawere v. Van

ALSdall, V06 5. Ch AU B (1486); Dovis v. Alas ke, A1 S5.Ck 1WOS (\a ) Coluwrery,

Teves, 85 5.¢4. V065,100 (\a6s).
C ah{“,,,\-t-‘,-l-;o““\s & fundamewtal guatrantee of We and \Wberty” Wwirby M

United Stekes;, V& 5.¢% 54,5717 (1819). Lontronking Petitioner’s wite about

These matters would have placed her in her Yvue context and GIvEW He Juvy
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o oppotunity Yo accuralely aSSeSS her crediblility, mocal Tureifude, andk

prejudicial bias. Bergesr v California, 894 5.Ch Suo (\a19),

The Texes Cour't of Corvwvminal Apvreals Wolds ot it :.Sa..\.-u)aa-[.s ¢rover 4o,
Ploce o Wibness in NS o Wher achual setting regeccding wWinet vatgnl be e

wotivetion Yo testity for the Stote. Lewls v. StoXe, 815 S.W- 24 5606, 565 (Tex.

Crim. AppVAd1); Burd v. Stake, T25 S 24 2944, 152 (Tex. Cvivn. App. 14 871),

Peridioner’s vight 4o condvont \s pavemownt over e prosecukecs bloased
nTerest in hiding these matters. The prosecutoc’s actions are condemned

W Brady v. Maryland, 313 .S, 83 (\2e3),

The prosecutor openned Wne door vegowdivig Hue varitel ve ahiowsinly
and other famity ve \etonswnips. Hiding e adultery and Aisthonesty of
Petitionerls wife shows tte Prosceutac’s prejudice g BWATENLSS AT P lacing

‘-\-\,\gsa Lekore Hne Jury would Wes ke 1€ not destroy twe GovernwaenXl dese . Vae

;V\"('of‘ma."ﬁ‘ev\;wa.s wasXerial %o the cose. Thomns V. Stote, 810 Bl 1A 3G, Wes

(Tex.lerim. Apge. \84),

Ths strategically hidden {Vn'f'o\f“wuo:\‘fav\ Surfaced during ‘e Jury’s guitby -
not guitty Le\l bé-t“d."‘;ov\s‘. Vefense counsel tnformed e cou T o e pro —
Secwtor Wding these vatlers and even Wing albout Thew abfected \Wis bl \ity

o cross- exanmineg e witness. The court vef used to “e-open Hae vial.

Ton Thonnas v. State, 340 S.W 24 539 CTex. A@e. — Cord Wortia VG4 5) Yree tvial

couvt erred by denying fue detendon® de TIgWYT dp cross~axamine te state’s

WHENEss qlboud her relationsnie wWith her boydriend avd Wi s J€e\ownsSy oA viclence

&3 o wiotive for testity ':.vxﬁ and falsifying o Vape chowge ; case vreverseh. Tw

Reeserv. Stuke, 3\5.J. 94 7\5, T\ -1\ 8 (Tex. Bpp, “o“s.\.av\ﬁqm Dist]raqy)

e defendant wes allowed +o erove o bosis Lor \aias, o o xivie Lo c&&épﬂama

Jarys T L. ™Mo, v. Shate, 8\ S W. 24 15y, M63-164 (Tex. App.~Tort Wovia

1494) dhe evidence Thak o state witness ighd be w 53 me ¢ riminol Justice

3.



SYStem to gain an advantage in a divoree proceeding was relevant, probalve
of bias, andk probotive Maak tig chovges cowld be Falbovi coked.

Here, appellate counsel was tnebéective for not orguing For PeXitioner s
right of controntotion Ao expose g Savme ees of maers as e avove

Loses. Hed counsel beew eftecive Mg outes me o F e appeal wWowld be Al feerad

&‘T'(‘ e\ Counisel Weas Tnelfective

Apeellate counsel was inetfective whea he fuiled 4o avigue Hae by
inetfectiveness ef +rial counsel. Propec\y developed the cutcome of ‘e
appeal wWould have bedn dhiffecent.

Trial counsel abandoned Peritionen, wWhich We celmi thed ot M= close of the
qui ity - et gul ey Stoge closing aqument whew Ve ol A Fwryt Swe
Wave net contested 1n any form o Fasion Thet els mok guilty completety.”
Counsel So utterly sundk adwmittedy fulled *o defend Potitioner ogoinst Ye
cha;fﬁes Fhat e rrlal was Yne functional eguivalewt oF o gl Yy plea, fen—
dér?.ﬂg &o“ns‘e\k fepresemtotion Presumptively :.vxa.d.egc&o.'\’e\. tlnited. Sekes .,

Cf‘an;c,-h\6$ WU S, 618, oW 5. ¢4 2039 (\‘ks'ﬂ. The da.m&.ﬁg dene oy cownisel

Was compounded ot He end of ftae P Shrne Pheset “’Tkzre":s nwever

been, any ethe” erpectation tao *Ais tvial wees Strich ¥ & Ui Shmaent s a\,
et \east viok on way pact” This is vot anm adversavrial strategy.

“ (f(] Pavty wWhose counsel 18 wnap\e E:_r' unwi tling | 4o provide effective

represe~taiion 15 In o bete- vositisn o one vt VS o cownsel c ol

Evitsv. Lney, L 08 S ¢t 830, 936 (La85). T Covrmell v. Qmmr’mam 2.9,

Fed- Appx. 3V (STCir 2.008), case no, 96-12518, Mg FiHA Clrenir revedsed

ok Cemanded becawse e‘Cawme\\} a.’f\‘o(‘ncy&se completely failed Yo ehellenge

Hhe statel case...” At 324. Here, Petiticwer Catrvrells Yl a-‘f'('orwc.-, ek
not challenge the states case gk WS vppe \ae atorvney did netl argue
Fis poin® et Would hhave resulTed in o vaversal, When counsel oloondons

Wis client Wis parformance 15 ol jectively unves sonalble.



T ot con.'t'e.s*';ns e Sttels case, A rial \“\‘.se.l-e . “b-G \itte a‘/n-;/\:,,
Cronie, ot 653, 104 S.¢x. ot 3043, There 1 s e EXLUSE o JustiEisokiom $or e
cppellate attarnay not oAdreSsing tis Tssue. Our aduer sovial Systen of

eriminal Justice cequives partisan cdvocacy on oot sides oF o case.

Herring vo New York, U212 U-s. 883, 862, G5 8.¢k. 2550, 2555 (1411 5). The

St Bmendvagat vequires Aot tae acewsed, have “cownsel ocXivg i He

N . v39¢
vole of an ghvecate. Anders v. CorNfornias. , 386 K.5.1738 s B15.¢CA. 3H3,13499

(\467). And when “counsel evtively fails o suhiech dhe proseentiows cose
Yo meaningful adversarial Yesting  then tere has been a denial o Siua
Amendmest vights H ot vwaakes -‘\‘ke;adder.sqx\/ Yrocess itse\t preswmetively
wnfe\lakile. Whea His occur's no specific Sho Wing of prejudice is veguired.
Cvonie, ot 65‘], Vo S . Ch ot 2039,

This inedfectiveness claim cowl\d stow hnere, bud Macre 1s wrore. Hhot Shows
& denial of Petitioner’s Sl Avneudimet rights, Becaunse vial counsel
had no tntention of contesting tue sotes case, bt only Nelplng e shadke

Ceoch a. predetermined oufcome of T careefaXvew., Te fo Wowing resuted.

Triet counsel did not wwvestige. Petrtioner To\d counsel of wWitnesses »

tope vecordings, computerfites > OpPe WiTmet bools, eXe. et Would verity
the complainant being oul o6 stucke ot e Fime of alleged efenses,; ondk
ulbrimotely Wee pe.('_;uw'\]. Cownsel vebused to act. F'ina\\sb wnder prgssae
oo Peritipner counsel €iledh a metiowto have an Anvesthigadre o aPPeiXed
to the cose. Petitioner was decelved Fobelieve he Was getting an. \nves -
Tigator; o psyeniovrist weas a.\opo'iww! Vhere was ne l?\“wf&s*;so::ﬁov\. An
nvestigation might have revealed a defense — witnesses andfoc ivmpeaci—

ment evidence — beyond wWiak Petitione provided. Dot 5 v Alaska ,AH 5.Ch,

1105 {L8T4); United States v.Thckes "I\6 P34 967, S8\ ~5 83, - 6,18 (A i,

L These documents were removed €rawtne Cecomi by Al obitcials. toweven
Petitioner Was cble to provide copies to the Fif Livewiy,
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1983). NeWher counsel ner Hne cowrt can Say wWhak o pro e T anditine couaia
nvestigation vaignt have disclosed becawse Cownsely Working wivi e
court, etbechive\y prevented o lnvestigation by Voving o PSyaiateisy LB PO L~
ted. Under Mese clircumstanees , Ceritionec wos et accorded Hae g
of counsel v any Substavtial sense”’ Cowell, ats8, 53 5.6h at 6o

* Efective vepresentation Winges on adegquate \nvesti e o conck pretrial

pregavations’’ Cris@v. DucWwordi,, I3 a4 580 Cro e \agy). A Thovowg e

'\nva.s-\-{ea’dan. 15 the foundation wpon wihkich eftective ASSr o nee of tounse)

N buitts Powell v. ﬁ\c..\oama._, 28T A.5. 45, 58, 53 S.cx 55, 0o (\a32). SCW\P\‘,

eut, counse\ was medbeckive whean we faited Yo Conduct e pre-Triol lnves .

Figakion. Wiggins v. Smin,, §34 .5, 510 (zo03).

Betll’s soie detense wos Aot he was ot tn e S¥eXe oxtae e o e

alleged otfense, The conviction was constitutionally Indien, vecavse

defense cownsel did not preseat s defense oF rlal. Bel\v. Stk ik Geo CGia,

S5 F 24360 (5™ e Va1, Tnversely, PeXritiones’s CETECITE aLccuSer wWes
not in ¥he Stete ot te time of et \east STn al\eged oblenses (cousts \ 3,4,
10, 1) — MO, of the tndickmment. AMougin \nforvmed. by Petitioner, Frial
counsel Aid not pursue tais defense. A Fria Withoot adequale prepara—~

Tion swmounts 4o s rial st all. Brooks v. Stete of Texnas, 38\ ¥ 1d 619 (STl

V4 672), TTHial cownsel Svmply ad eorglows \y cvolded. c. dedense Thhat wWould hove
reves\ed e complaingumt’s Persistent perjuvy and obii feratah e Seie’s case.
W0 u an nvestigation cownSe\ could not malke a Eassnclbie deeision as

o Winat defensive 5‘\‘4’0.‘\'&97 “*p PUlsug avd ¢ 5 e vesutt he puvrsued vione . See
Wiggens, at 515,

Triel cownsel failed +o avgae tHae wncon sttt pnality of Tieras Penal

Code §22.021 in Lounts Jandn P St 4o Hiae Vo id- S0 gy " e

trine. As explained above, Penal Code Seckions 24,021 (YA (BYCRRTY angh

Lo (o) (2) (C) ave te Savmg, veraotiveg ok e 08€ o the cormplat ot

3s.



1s tncluded in 58§ im.oi\ (YD (B) and 2100 (D (L), Becamse Faey are Hae

Sam X 18 Tmpossible A Aetrermmine wWhetk contrels Counts 3 amAny ey ave
Veid for Vegueness. There 1 e S‘t‘a*u‘t’owy 5“{44./\::: el *p Wiher Statuke 1S *»o

be wsed In4his cose. This Wwvikes a.fb(-\-wa«-xl ok Alsevivninetory entorcemest
by £elling 4w estublish guidelines Lor Mose chavrged Wit mforelam

. > ° S S ¥he
Vo, “es ot lowing aolice men, prosecutons andk Jui €5 X pursue Vaeio e -

Sovval preAl \ections.” Smmidie v Goguen, A4 S.Chn 242, \2 g (\a ._\)- A

eriminal {aw mast e5tab\ish determinate guldelines for \aw enborcevmant,
HA vague (o Tmpermissibly delegates basic po\iey wratters Xo porlcemen,
S“Clﬁes a.-n-a\_juvr"\'d..s ‘D(" V‘&SD\H‘RO«\ O ve Ave m._é Voo ‘Gﬂ s"_s) w;'l'k e a-“ ) _t

dongers of srbitra ry arnde Algerirmivaais Y cpe\lcaty et G raspned . C:.\_Y

o Reckbord, 42 S.Cx 2244 (a1, “Whers {nkeren-\-\.r vague stedncrony

‘6—“5\4455 pernits selechive law enforeament, Muere Us o dlewnial ot Aue
process”” SM;'*'\\)&bbv‘e- A \aeW o€ Suia\eltne.s VS veasowr fove L AT e e

stotuke vold $for Vagueness. Sﬁ M\C\[VV. Si'a’l'e, BAY: B Y 652,655 (Tex.

Coien- Aep \G85); Sanchen v, Stute, AV SO0 24 307, 3313 Cer Rep~ Sann

Rrkonls t448) tod counsel argued g \Ssuwe he cold have prevailed as i
hod Counts 3 andd dismissed. Wis teek of action resulbreld Vi Wfe sedencaes.

For furthnen explanation of the SeMeA€ss o6 Yhe stoluties see chhove ot

Trial counsel was \neflective When he Sendled to Argug tok oS o . en

36.



thed Hae defendant is eligible 4o betvied under o S€cond degree sktute
nStead of the Lirst degree stutute Haek VS tae Same avgl e winiew e
wns conviched fmd Sentenced ¥o a Substantlally longerterna of P T S0 -
mentr? Furver consistent with Strickland, 466U S 668, I3 prejudice

Sheown wnen counsel L5 A tnborna Yae defendond and orgue betore e

Louv ¥t ot WIS c\lent '8 E.\'\'si b2 Lo o Secod d_gs.rgg Ehova e LW o VWACET —

M WD - o Sewtence, bt tnstesd allows \minma tp Ceceive eclivst degqree

Wie sentevce T See alse Johnsen v. State, 650 S.W. 24184 M-Cfim-ﬂeﬂ.\QQS.
The FiLta Clrcult dainlks not.

Bl i WS, v So‘-‘b, \32. F34 5¢ CQ.C.. cin \q.q"l), counSe\'s -'("a.:.\u.v"e_"tbf‘ac,sg

Fhe lssuc of and request a downwavik adinstvmest ot e Sevtence was
constitutionelly inellective ., When \owvyers U\ aldng etier Yo Veise a

potenticlly hetpful provision o £ Ve, Such dvnsiie wais - skeps e\eorly §akisty

bb'\'\n 9’(‘ e 5'{'\'"\‘6\‘\6‘#\4. *’ES‘{‘S. ':E__d_n’ e 5q. “xr\, GA@JCJ‘ [N \J.‘_S‘) [0 Y S-C*’_ 5‘16)

oo (Q_oa;)) Stricle land pvreiudiee was fownd Wit g, wire «~5—Gw\ Senkewnce

'(Ar_re.asg ‘91 ot Lecst siw vAaontiag 3 .Pp.,s.s‘\\,\.s’ \n\’ =\ a5 oo WAl Vvore

S0 here where Petitionesr wWent Lrone aua, e.\\‘si ble XO-veor VVLEIKE L canAa Se-Awance

to o \Mike Sentence. S_e.__e. al\se Bootin v, Shatne. LS S.w.

14 S\ Cx. App, —
T\{\.er‘\.q 31) (Counsells €iture 4o advise Bootia Fotthe was eligikve v be
Fried and sentenced under a \esser Stobute wWas inedfective a sststace od cournn
se\.)

Triol counsel Lailed 4w obieet 45 the proseccVor “retrying’ a misdemeanor

conidtion during the punishmeat shage of Yrisl. The prosecutoris allowed,

Yo present evidence o6 o “prioe crimiaal record of thg defendasit ot mot

307 () (1); Walker v S":'cdfe, 6105, W 24 U8\ U8 3 (Tax. £ »im- Agp. \480);

Muitivnes v. Stale, Ha2 S.0.0d 2717 (Tx. Leim. Agp. V913). Ton cotrast; the prase~

tuwter &)‘é \c-’-'-‘i‘\'ly and Lrthout ebiection Frvem defense tounsel presested
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he details of o prior misdemeano . This Cesulted T wo, vages of the
vecord o L5% of tre punishment stage. TWis was unlawhal, Viclared

due process, and pregudiced Petitioner, Tn Baldurina v. ok, €59 5.W. 24

130,733 (Tex- Agp-— T™0ist \A81), deferse counsel ik net ehyect wwen o
wmere single detail ef o previons offense was reveasled - This was »at ol S
bevord o reasonable doukt, How much more 56 herg when Y1 pages of deXulls
were given . Wal counsel hod o duly 4o stop tvis chavacter assasst M‘%\ov\_‘
B 42& not? Hod cppellate counsel ele;'er\o?edL is PeXiionmers case Woul 4

reve been Veversed for view senvtencing; as v Bolduwine.

Trial counsel Al not sbiect tb e lack of Frial courn T juvisdickion,

Counsel Knew o7 should have Known The Facks and Law vegarding Jurisdiction,
These are explained above in Sechion T, pages 4=\, which 135 L rncorpovuted \were
by reference Hherete. THal cownsel’s Lailuve *o valse dwnmishickional Lssues
and helpgful provisicns of \aw was \nellective cud prejudicial wader Ane
Sheickland tests. See also So¥o, \3LFIL ox 894, Beyond fat, Counse\l's fuilune
here regording a matter o Suck huge wag ni-tude voede e tvial Presumeptively
wnrelichle and prejudiclal. Cromais,W6e u-s. b 8; PenSon, \OAS.Cr ot 35y,
There was ne national or recgsonalole veasonfor frial cownsel 4o not ralse
Havs matler ous o defensive Strovegy.

T Summotion, dvial counsel was inelbective, £ navr tncompeust, a.s
demostrsted avove at page 33 ard following: His muttiple and vreiudietal
failings are best summovized by himteiling 4he Jucy, “We have gt Cow —
tested in any foven o fashion Mot hels net guillry completely ”o.n.d.“T‘-\ere:’g
never been any sther xgectation Mo Fais Artal was Strichly a punmish-

| ment drial, at \eoust mot en iy pavd? This ‘\-S‘“ﬁ‘.b' o defgngive, ghversac tal
S¥Categy, nor s agpellate counse\’s €ailure +o folse and- argue these 1ssues.
Bor trial and appellate counsels” falluaes de

erived Peihioner of is
+e )
Cian Mo effective assistance of cownsel and ereivwdieed Wiwm.
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o Cumrmulative Ecvoe

Appel\ate counsel was wnatfective When he LA net avgue cummwlative
eevor ondtainat in M 4vic| proceedings regerdhivig the vuttiple constitue—
+lonal ervrors demonstreted in Ye preceding pPoges. Petitioner Was denied
due process by e combined effect of ivdividusl evvevis whiew venderel

Fricl and appellote counsels? parformance L2853 Persuasive Ko % couwtd

have been. Chambersv. Mississiper, Y10 W.S. 284 {\au9g),

Many of counsels’ ervovs involve procedure, Lo E¥Xawmnple, Jurtskic -

+ional matters. “Ervo S5 ok Wndicate 13n.of'c~v\ce. ok bosieVexas proceduve

constitutes neffective cussistunce.” Vela v. Estelle, 108 ® TA QLS 46396y

(5™ £in VARA); Lioyd v. Whitley, 417 Fod wdg (S™ 2 \ag 2)E0he Fibbw Clrcuit

oS consistently tnsisted Hook eftbectiveness of counsal vequires £omiitanrity

Wit Stucke \aw). Trial ande oeeel\late counsel faileh tndiasg aree.-

Especially egregions heve Was ) rial counsel’s refusol 1o investige™e and.
cortest dhe prosccutriomis case, and 1) the wnloudbul vYenoval 0""’40.:“;\'\&*“’5
From the vecord elating toJuvisdiction andoalse & psyclniat st BTG P Poi -
red undes o vastion oran e stigato e, These Maings wowld inform any Coerm
Petu st atterney of Youl, Pregucial play.

A.epe.\\a:i'e, couwnsel wWas shieckively defietenyt ik tnetfective by ful Vg
o address the lasues tn hinls petition (€¥einding Sections T amd 3T above),

155ues tek were Stronger faan Mal cnes e AGUEd. oundh WATEM VeSsulthed T

Yeversals elsewhere, 52 Sonmders v, Colttown, 398 &, 34 S 2,585 (YYCom 1003,

The lower couts erved. Re.ga.«-ACvxs cownsel, e cp @ opriate Yemedy hace PERN
cMow Ferlitvionen Cavrve\l o ave on buX-ob- Tivne appeal So tre €otlures of

Louvnsel con ke Corvecteh ov, g.\,'\—e;rvxg.'f:w:ﬂr Gt haloda g vielte. See -9,

Mililken v. 6-’44.\.:7, HAS WS, 10, e Ciad),

By fovr caunsels? wnprotfesional evvosrg e resutls of 4t ‘P"'"’Cﬁed-\‘v\ss

Neltner *ial nov appetlate cownsel wece fune -

Ha.«\jv\s &S guowawtead by the Sivti and, Pourteevetia, Avead mets, Thenz g
o récsoviable prolonol

wiould hewve ween. A et

Liby Hot ook for connsel’s Foirunes, Petitionee would
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hove prevailed. Evvrons chove received. reversels and e ncind s S ot
Cons5es) Pen¥ioner eve Was denled relief, This conliven Cex 35 A Lol kouot-\s
UESTRoNS L 1) Whet verits or constitutes Presumed e ffective ness cond
prejudice? 1) LWt constitates c’ua\Aerminlns contidenze tntne oulepmel
3) Wt s “reasonalale probabitity T2 W) Wikoit is O UG X Undmrmaing covel e
Aence in Mne putzovme? There ave nos detinite, consistent sumswens im e ose \aw.
thile Petitioner did viot veceive cel\iet bele w, e wouwld VAl I ohimer Gouves,
ot 1S e steandavd ?

CONLLUSTON.

Trials and subsequenst proceedings based onthe lack of dvial court juvris-
dickion, unreasonable and ‘t\\e.ﬂal Procedural bars, unawthorized Sua. Seont
orders o fover o party, and e iﬂ;#ectiveness et counsel ave matters
€ qreve conce€rn o public rollcy and Ame can Jurisprudence, Vhese
deserve Surtmer explanction. Ve petition for o Wit o6 ce€ o art Shauld

e gf‘an‘\'co{..

Re..sPe,c‘\"Fu.l ty Submittel,

Juy 13, aovg

oo,



